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CASES 

ABOUfiD    AND    D£T5RMIN£D 

Iir     THB 

SUPREME  JUDICIAL  COURT 

TfOtL  TltH 

COUNTY  OF  WORCESTER,  SEPTEMBER  TERM   1857| 
AT   WORCESTER. 

PRESENT  : 

Hon.  LEMUEL  SHAW,  Chief  Justice. 
Hon.  CHARLES  A.  DEWEY,     ^ 
Hon.  THERON  METCALP,         I   t^j.^.^Ka 
Hon.  GEORGE  T.  BIGELOW,    f  «^u8Tick8. 
Hon.  benjamin  P.  THOMAS,  J 


Commonwealth  v$.  Dan  Rsily. 

A  cmnpUunt  which  avers  that  th«  def^ttdaikt  **  at  Bladutotid  in  th«  county  of  WorMater  did 
coBvev  from  place  to  place  within  said  oomiuoa wealth  intoxicating  liquor,**  in  violation 
of  Si.  1855,  c.  215,  §  20,  does  not  sufficiently  state  the  places  from  which  and  to  which 
th«  U<^uor  was  conve3rerU 

Complaint  averring  that  the  defendant^  on  the  13th  of 
March  1856|  ^  at  Blackstone  in  the  county  of  Worcester  did 
convey  from  place  to  place  within  aaid  commonwealth  intoxi- 
cating liquor,"  in  violatiod  of  St.  1855,  c.  315,  §  20,  which 
provides  for  the  ponisbmeat  of  "  every  person  who  shall  bring 
into  this  state)  or  who  shall  convey  from  place  to  place  within 
the  same  any  spirituous  or  intoxicating  liquor,  with  intent  to 
sell  the  same,"  in  violation  of  this  act     The  defendant,  after 

VOL.   IX.  1 
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Commonwealth  v.  B«Oy. 


conviction  in  the  court  of  common  pleas,  moved  in  arrest  of 
judgment,  because  the  complaint  did  not  set  out  with  suffi- 
cient  certainty  the  places  witliin  the  Commonwealth  from  which 
and  to  which  the  liquor  was  conveyed.  Mellen^  C.  J.  overruled 
the  motion,  and  the  defendant  alleged  exceptions. 

O.  F.  Venry^  for  the  defendant 

J.  EL  Clifford^  (Attorney  General,)  for  the  Commonwealth. 

BiGELOw,  J,  The  complaint  in  the  present  case  does  not 
conform  to  the  familiar  rule  of  criminal  pleading,  which  re- 
quires that  all  the  essential  elements  which  constitute  the 
offence  intended  to  be  set  out  should  be  alleged  with  such  cer- 
tainty and  precision,  that  the  defendant  may  thereby  know  the 
criminal  act  with  which  he  is  charged.  It  does  not  allege  from 
what  place  or  to  what  place  the  liquor  was  conveyed ;  whether 
from  one  place  in  a  town  or  city  to  another  place  in  the  same 
town  or  city,  or  from  one  town  or  city  to  another.  It  does  not 
describe  the  criminal  transportation  so  as  to  identify  it,  nor  does 
it  show  either  directly  or  by  necessary  implication  where  any 
part  of  the  act  was  committed.  The  only  averment  of  place  is 
the  usual  venue,  necessary  to  give  jurisdiction  of  the  crime. 
If  this  form  of  complaint  is  valid,  then  it  would  be  competent 
under  it  to  prove  any  act  of  transportation  of  liquor  contrary  to 
the  statute  within  the  limits  of  the  county.  CommonweaUh  v. 
ToUiver^  8  Gray,  386,  and  cases  cited.  It  is  therefore  clear  that 
the  averment  in  the  complaint  gives  to  the  party  charged  no 
information  of  the  particular  act  relied  on  by  the  prosec^ution 
and  which  he  is  to  meet  at  the  trial.  It  leaves  it  wholly  indef- 
inite. The  act  is  one  susceptible  of  a  precise  and  accurate 
description,  so  that  its  identity  can  be  fully  understood,  and 
there  is  no  good  reason  for  sanctioning  any  laxity  of  pleading 
in  the  mode  of  setting  out  the  offence.  It  is  not  sufficient  to 
set  out  the  charge  in  the  words  of  the  statute.  It  is  well  settled 
that  such  description  is  insufficient,  if  it  fails  in  the  necessary 
certainly  and  precision  required  by  the  rules  of  pleading. 

Judgfneml  arrestecL 
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COKMONWBALTH    VS*    ChARLES    GiLLAND. 

■ 

A  complaint  wlilch  ATtn,  In  tbe  form  proscribed  by  8i.  1866,  c.  897,  that  the  defendant  "  did 
keep  intoxicating  liquor  with  intent  to  sell  the  same  in  this  commonwealth,  he  not  beinfc 
authorized  to  sell,*'  Sec,  charges  snbstantiallj  and  formallr,  within  the  twelfth  article  of 
tlM  I>ecl8nitSo&  of  Rights,  a  keeping  of  such  Uqnor  with  intent  to  sell,  hi  riolation  of  8L 
1866,c.216»4  2i. 

The  8l  of  1838,  c  147,  \  2,  anthoricing  any  police  court  to  appoint  a  clerk,  extendi  to  a 
police  court  esUblished  since,  even  if  by  the  act  establishing  it  the  clerk's  duties  are  im- 
posed on  tbe  Justice. 

Complaint  to  tbe  police  court  of  Milford,  noder  St.  1855, 
c.  215^  ^  24,  aremiig  liiat  tbe  defendant,  on  the  4th  of  August 
1856,  at  Milford,  ^  did  keep  intoxicating  liquor  with  intent  to 
aell  the  same  in  this  commonwealth,  he  the  said  Charles  Oil- 
land  not  being  authorized  to  sell  the  same  in  said  common* 
wealth  for  any  purpose  under  the  provisions  of"  St*  1855,  c.  215, 
^  or  by  any  legal  authority  whatever ;  against  the  peace  of  the 
Commonwealth,  and  contrary  to  tbe  form  of  the  statute  in  such 
case  made  and  provided."  The  copies  of  papers  returned  to 
tbe  court  of  common  pleas  were  attested  ^  Theodore  M.  Dag^ 
gett,  Clert" 

In  the  court  of  common  pleas^  the  defendant  pleaded  nolo 
contetkierey  and  moved  in  arrest  of  judgment,  <'  because  said 
complaint  is  informal,  insufficient  and  fatally  defective,  in  that 
it  contains  no  allegation  that  the  defendant  unlawfully  kept  the 
said  liquor,"  and  <*  in  that  said  complaint  contains  no  allegation 
that  said  liquors  were  kept  with  intent  unlawfully  to  sell  tbe 
same ; "  and  because  the  copies  of  the  papers  were  not  attested 
by  tbe  justice  of  the  police  court  Mellen^  C.  J.  overruled  tbe 
motion,  and  tbe  defendant  alleged  exceptions. 

J>.  Foster^  for  tbe  defendant  1.  The  essence  of  the  crime 
charged  consists  in  keeping  intoxicating  liquors  with  the  intent 
to  sell  them  in  an  illegal  manner.  But  this  complaint  does  not 
show  that  the  defendant  did  not  design  to  sell  in  some  legal 
way,  or  after  having  obtained  authority.  Its  only  allegations 
are  that  the  defendant  kept ;  that  he  intended  to  sell ;  that  he 
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was  not  authorized  to  sell.  The  very  statute  which  creates  this 
offence  and  enacts  the  penalty  uses  the  expression  '*  with  intent 
to  sell  contrary  to  the  provisiona  of  this  arV*  St.  1855, 
c.  215,  §  24. 

The  fact  that  the  complaint  is  in  the  form  prescribed  by  St, 
1855,  c,  397,  doe^  not  make  it  sufficient,  if  it  has  not  the  cer- 
tainty required  at  common  law.  Declaration  of  Rights,  art  12. 
Commonwealth  v.  Davis^  11  Pick.  432.  Commonwealth  v.  I%il' 
lips,  16  Pick.  211. 

2.  By  the  statute  creating  the  police  court  of  Milford,  the 
duties  of  clerk  are  expressly  imposed  upon  the  justice.  Sis. 
1854,  €.  60,  §  7 ;  1857,  c.  264.  The  St.  of  1838,  c.  147,  §  2, 
authorizing  "the  justice  of  any  police  court,**  except  in  Boston, 
to  appoint  a  clerk,  does  not  apply  to  police  courts  since  created. 
Cbmmonwealih  v.  Brady,  7  Gray,  320.  In  order  to  sustain  this 
complaint,  the  court  must  not  only  hold  that  the  justice  could 
appoint  a  clerk,  but  must  take  notice  that  he  had  exercised  that 
power,  and  had  appointed  Daggett. 

J,  jH.  Clifford,  (Attorney  Gteneral,)  for  the  Commonwealth. 

By  the  CoutT.  1.  This  complaint  is  in  the  form  prescribed 
by  Si.  1855,  c.  397,  and  sufficiently  avers  that  the  defendant 
kept  the  liquors  with  intent  to  sell  them  contrary  to  law,  by 
aDeging  that  the  defendant  was  not  authorized  to  sell  them  in 
this  commonwealth  for  any  purpose  whatever  under  the  statute 
of  1855,  c.  216.  This  excludes  any  possible  legal  authority  in 
the  defendant  to  sell  liquors  in  this  commonwealth,  inasmuch  as 
any  authority  to  sell  liquors  could  be  derived  only  from  that 
statute. 

8.  The  second  section  of  Si.  1838,  c.  147,  authorizing  the 
justice  of  "any  police  court,**  except  io  Boston,  to  appoint  a 
clerk,  is  a  general  provision,  intended  to  enable  the  justices  of 
such  courts,  then  or  thereafter  to  be  established,  to  appoint  a 
clerk  whenever  the  amount  of  the&  business  should  require  it 

Exceptions  overruled. 
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COMMOlfWBALTH   VS.   DoRACE    YoUNO. 

A  oMeluuue  iveeiving  matoiah  f  be  Bnd»  into  shoes  at  hi»  own  shop  is  not  an  agent  or 
•ervant  of  the  penon  ftirnishing  fhe  leatheri  within  the  meaning  of  the  Bev.  BtB.  c.  126, 
f  19,  against  embeczlement. 

LiBicYiiBNT  far  receiving  and  coneealing  leatlier  and  other 
stock  for  the  constructioD  of  shoes,  which  belonged  to  Gtay  ft 
Ca,  knowing  them  to  have  been  embeesled  by  William  Boweor 

At  the  trial  in  the  ccmrt  of  Gommon  pleas  at  October  term 
1856  before  Meikn^  C.  J.,  the  district  attorney  iotrodoced  evi* 
dence  tending  to  pnxve  that  said  stock  and  materials  <*  wete 
taken  oat  by  Bowen  to  be  made  up  into  shoes,  in  a  shop  ocea^ 
pied  by  him,  in  the  town  of  I>ouglas -^-^  G^y  &  Co.  doing 
bosinesia  in  Oxford  •--  and  that  Bowen,  after  taking  said  stock 
and  materials  to  Douglas^  caused  them  to  be  sent  to  Boston, 
and  there  sold  the  same."  The  defendant  requested  the  court 
to  role  that  this  evidence  did  not  prove  the  oflence  of  embe^- 
xiing  by  Bowen*  But  the  judge  declined  so  to  rule,  and  snb« 
mitted  the  evidence  to  the  jury,  who  returned  a  verdict  of 
gttfhy*    The  defendant  alleged  exceptions. 

B.  CS^p<%  for  the  defendant 

X  H.  Clygbrd,  (Attorney  General^)  for  the  Commonwealth. 

Dbwrt,  J.  Tbe  inquixy  is  whether  the  provisions  of  the  stat« 
ute  law  of  this  oomEttonwealth  punishing  etsAetzitment^  as  they 
existed  at  the  time  of  the  offence  charged  in  this  indictment, 
would  embrace  a  case  of  conversion  of  property  under  circum- 
stances like  those  of  the  present  case.  This  must  be  decided 
by  reference  to  the  Rev.  Sts.  c.  126,  §  29,  as  it  was  by  that 
statute  that  embezzlement  was  made  punishable  as  a  criminal 
offence,  and  the  parties  liable  to  be  punished  for  embezzlement 
are  there  particularly  described.  The  St.  of  1853,  c.  184,  fur- 
ther provided  for  the  punishment  of  receivers  and  concealers  of 
stolen  and  embezzled  property,  but  did  not  enlarge  the  class  of 
persons  who  might  be  punished  as  principals  in  embezzlement 

The  Rev.  Sts.  c.  126,  §  29,  provide  that  ^  if  any  derk,  agent 
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or  servaDt  of  any  private  person,  or  of  any  copartnershipi  ex- 
cept apprentices  and  other  persons  under  the  age  of  sixteen 
years,  shall  embezzle  or  frandalently  convert  to  his  own  use 
any  money  or  property  of  another,  which  shall  have  come  to  his 
possession,  or  shall  be  onder  his  care,  by  virtae  of  snch  employ- 
ment,*' he  shall  be  deemed  guilty  of  larceny.  Was  Bowen,  in 
relation  to  the  property  committed  to  him  to  be  made  up  into 
shoes,  the  agent  or  servant  of  Oay  &  Co.?  In  the  opinion  of 
the  court  no  snch  relation  existed  between  the  parties  as  waa 
contemplated  by  this  statute.  It  was  a  case  of  a  contract  be- 
tween tiiem,  by  which  Bowen  stipulated  to  manufeicture  certain 
shoes  for  Gay  &  Co.,  the  latter  furnishing  the  leather  for  the 
same.  Both  were  principals  in  the  contract  entered  inta  The 
language  of  the  statute  being  such  as  to  confine  its  provisions 
to  those  who  stood  in  the  relation  of  agent  to  a  principal,  we 
do  not  perceive  how  it  can  properly  be  considered  as  including 
the  case  of  a  mechanic  or  manufacturer  to  whom  materials  are 
sent  for  the  purpose  of  being  manufactured  into  articles  for  use. 
The  acts  of  Bowen  not  constituting  that  embezzlement  made 
punishable  by  the  Rev.  Sts.  c.  126,  §  29,  the  defendant  Young  is 
not  punishable  on  an  indictment  against  him  for  receiving  and 
concealing  the  property  thus  placed  in  the  hands  of  Bowen, 
knowing  the  same  to  have  been  embezzled  by  Bowen. 

The  recent  St.  of  1857,  c  233,  on  the  subject  of  embezzle- 
ment, is  more  general,  but  its  effect  we  have  not  considered,  as 
the  case  before  us  arose  under  the  prior  statutes. 

Exceptions  sustained. 
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Commonwealth  vs.  Fredbrick  T.  Holder. 

Steding  goods  in  another  of  the  United  States,  formerly  a  colony  of  Great  Britain,  and 
bringing  thera  into  this  eommonvealth,  may  be  punished  as  larceny  here.  Thomas,  J. 
distenting. 

Indictment  for  stealing  at  Milford  in  this  county  goods  of 
Henry  W.  Dana.  At  the  trial  in  the  court  of  common  pleas 
there  was  evidence  that  the  defendant  broke  and  entered  the 
shop  of  said  Dana  at  Smithfield  in  the  State  of  Rhode  Island, 
and  stole  the  goods  mentioned  in  the  indictment,  and  brought 
them  intotiiis  county.  The  defendant  asked  that  the  jury  might 
be  instructed  that  the  indictment  could  not  be  maintained,  be- 
cause the  courts  of  this  state  could  not  take  cognizance  of  a 
larceny  committed  in  another  state.  But  Mellen^  C.  J.  refused 
so  to  instruct  the  jury,  and  instructed  them  that  the  evidence,  if 
believed,  was  sufficient  to  support  the  indictment.  The  de- 
fendant, being  convicted,  alleged  exceptions. 

O.  jP.  Verry^  for  the  defendant 

J.  H.  Clifford^  (Attorney  General,)  for  the  Commonwealth. 

Shaw,  C.  J.  A  majority  of  the  court  are  of  opinion  that  this 
case  must  be  considered  as  settled  by  the  case  of  Commonweaith 
V.  Uprichardi  3  Gray,  434,  and  the  principles  stated,  and  the  pre- 
cedents cited.  Though  to  some  extent  these  colonies  before  the 
Revolution  were  distinct  governments,  and  might  have  different 
laws,  it  was  not  unreasonable,  as  they  all  derived  their  criminal 
jurisprudence  from  the  English  common  law,  to  regard  the  rule 
applicable  to  a  theft,  in  an  English  county,  of  goods  carried  by 
the  thief  into  another,  as  analogous,  and  adopt  it  We  are  of 
opinion  that  Massachusetts  did  adopt  it,  and  this  is  established 
by  judicial  precedent,  before  and  since  the  Revolution,  and  is 
now  settled  by  authority  as  the  law  of  this  state. 

Thomas,  J.  The  real  question  in  this  case  is,  whether  the 
defendant  can  be  indicted,  convicted  and  punished  in  this  com- 
monwealth for  a  larceny  committed  in  the  State  of  Rhode 
Island.  If  it  were  a  new  question,  it  would  be  enough  to  state 
it    The  obvious,  the  conclusive  answer  to  the  indictment  would 
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be,  fchat  the  offence  was  committed  within  the  jnrisdiction  of 
another,  and,  so  far  as  this  matter  is  concerned,  independent 
state,  of  whose  law  only  it  was  a  violation,  and  of  which  its 
conrtd  have  exclusive  cognizance*  By  the  law  of  that  state  the 
oflTence  is  defined  and  its  panishment  measured.  By  the  law 
which  the  defendant  has  violated  he  is  to  be  tried.  Whether  the 
acts  done  by  him  constitute  larceny,  and,  if  so,  of  what  degree, 
most  be  determined  by  that  law.  Its  penalties  only  he  has 
incurred.  Its  means  of  protection  and  deliverance  he  may 
justly  invoke,  and  especially  a  trial  by  a  jury  of  his  peers  in 
the  vicinage  where  the  offence  was  committed* 

This  obvions  view  of  the  question  will  be  found  apon  reflec- 
tion, I  think,  to  be  the  only  one  consistent  with  the  reasonable 
security  of  the  subject  or  the  well  defined  relations  of  the  states. 
It  is  well  known  that  the  laws  of  the  states  upon  the  subject  of 
larceny  materially  differ.  In  most  of  them  the  common  law 
of  larceny  has  been  greatly  modified  by  statutes.  The  juris- 
prudence  of  all  is  not  even  based  on  the  common  law.  In 
several  the  civil  law  obtains. 

In  cases  where  a  difierenoe  of  law  exists,  by  which  law  is 
the  defendant  to  be  judged;  the  law  where  the  ofienoe  (if  any) 
was  committed,  or  where  it  is  tried?  For  example,  the  defend* 
ant  is  chfiurged  with  taking  with  felonious  intent  that  which  is 
parcel  of  the  realty,  as  the  gearing  of  a  mill  or  fruit  firom  a 
tree.  By  the  SL  of  1851,  c.  151,  the  act  is  larceny  in  this  com- 
monwealth. If  it  appears  that  in  the  state  where  the  act  was 
done  it  was,  as  under  the  common  law,  but  a  trespass,  which 
law  has  the  defendant  violated,  and  by  which  is  he  to  be  tried  7 
Or  suppose  the  defendant  to  be  charged  with  the  stealing  of 
a  slave  —  a  felony  in  the  state  where  the  act  is  done,  but  an 
offence  not  known  to  our  laws.  The  difficulty  in  both  cases  is 
the  same.  You  have  not  only  conflicting  jurisdictions,  but  dif- 
ferent rules  of  conduct  and  of  judgment 

But  supposing  the  definitions  of  the  offence  to  be  the  same  in 
the  two  states,  the  punishments  may  be  very  different.  Where 
such  difference  exists,  which  penalty  has  the  defendant  justly 
incurred,  and  which  is  he  to  suffer  1    For  example,  the  offence 
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k  pnniflbable  by  impriBonment  in  Rhode  Island^  say  far  a  year ; 
in  this  state  tiie  same  offence  is  pnnisfaable  by  imprisonment 
from  one  to  five  years ;  is  the  defendant  liable  to  the  heavier 
ponishment?  Or  suppose  he  has  been  convicted  in  Rhod^ 
lalaad,  and  in  consideration  of  his  having  indemnified  the 
owner  for  the  full  value  of  the  goods  talcen,  his  punishment  ha!) 
been  more  mereifnlly  measured  to  him,  can  he,  after  he  has  suf- 
fered the  punishment,  and  because  the  goods  were,  after  the 
larceny,  thought  into  this  state,  be  made  to  suffer  the  penalty 
cf  oar  law  for  the  same  offence  ?  Or  suppose  him  to  have  been 
convicted  in  Rhode  Island  and  a  full  pardon  extended  to  him, 
can  be  be  tried  and  convicted  and  punished  here  ? 

Again ;  the  power  to  indict,  convict  and  punish  the  offence 
in  this  state  proceeds  npon  the  ground  that  the  original  caption 
was  felonious.  If  the  original  taking  was  innocent  or  but  a 
tiespassi  the  bringing  into  this  state  would  not  constitute  a 
larceny.  You  must  therefore  looli:  at  the  law  of  the  state 
where  the  first  caption  was  made.  And  how  is  the  law  of 
another  state  to  be  ascertained  ?  What  is  the  law  of  another 
state  is  a  question  of  fact  for  the  jury.  The  jury  in  this  way 
are  in  a  criminal  case  made  not  only  to  pass  upon  the  law,  but 
to  pass  upon  it  as  a  matter  of  evidence,  subject,  strictly  speak- 
ing, neither  to  the  direction  nor  the  revision  of  the  court. 

Again ;  the  defendant  is  indicted  here  for  the  larceny  com- 
mitted in  Rhode  Island ;  while  in  custody  here  awaiting  his 
trial,  he  is  demanded  of  the  executive  of  this  state  by  the  execu- 
tive of  Rhode  Island  as  a  fugitive  from  the  justice  of  that  state, 
under  the  provisions  of  the  Constitution  of  the  United  States, 
art  4,  §  2,  and  the  U.  8.  St,  of  1793,  c.  46.  Is  he  to  be  tried  here, 
or  surrendered  up  to  the  state  where  the  offence  was  committed 
and  tried  there  ?  Or  if  he  has  been  already  tried  and  convicted 
and  punished  in  this  state,  is  he  to  be  sent  back  to  Rhode  Island 
to  be  tried  and  punished  again  for  the  same  offence  ?  And  would 
bis  conviction  and  punishment  here  be  any  answer  to  the  indict- 
ment there  ?  Or  if  he  has  been  fully  tried  and  acquitted  here 
and  then  demanded  by  the  executive  of  Rhode  Island,  is  he, 
vpott  requisition,  to  be  sent  to  that  state  to  be  again  tried,  to 
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be  twice  put  in  jeopardy  for  the  same  offence  ?  It  ie  quite  plain 
no  ground  in  law  would  exist  for  a  refusal  to  suirender. 

The  defendant  was  indicted  for  larceny,  not  for  the  offence  of 
bringing  stolen  goods  into  the  Commonwealth.  He  was,  under 
the  instruction  of  the  presiding  judge,  tried  for  the  larceny  in 
Rhode  Island,  was  convicted  for  the  larceny  in  Rhode  Inland, 
and  must  be  punished,  if  at  all,  for  the  larceny  in  Rhode  Is* 
land.  And,  under  the  rule  given  to  the  jury,  is  presented  a 
case  where,  for  one  and  the  same  moral  act,  for  one  and  the 
same  violation  of  the  rights  of  property,  the  subject  may  be 
twice  convicted  and  punished.  Nay  more,  if  a  man  had  stolen 
a  watch  in  Rhode  Island  and  travelled  with  it  into  every  state 
of  the  Union,  he  might,  under  the  rule  given  to  the  jury,  if  his 
life  endured  so  long,  be  indicted  and  punished  in  thirty  two 
states  for  one  and  the  same  offence. 

And  it  is  well  to  observe  that  it  is  the  retention  of  the  prop- 
erty which  is  the  cause  of  the  new  offence,  and  the  carrying  of 
it  from  the  place  of  caption  into  another  state.  K  the  defendant 
had  stolen  property  in  Rhode  Island,  and  consumed  or  de» 
stioyed  it,  and  then  had  removed  to  Massachusetts,  but  one 
offence  would  have  been  committed,  and  that  in  Rhode  Island. 

Such  are  some  of  the  more  obvious  difficulties  attending  the 
position  that  an  offence  cooamitted  in  one  state  may  be  tried 
and  punished  in  another.  The  doctrine  violates  the  first  and 
most  elementary  principles  of  government  No  state  or  people 
can  assume  to  punish  a  man  for  violating  the  laws  of  another 
state  or  people.  The  surrender  of  fugitives  from  justice,  whether 
under  the  law  of  nations,  treaties  with  foreign  powers,  or  the 
provisions  of  the  Ck)n8titution  of  the  United  States,  proceeds 
upon  the  ground  that  the  fugitive  cannot  be  tried  and  punished 
by  any  other  jurisdiction  than  the  one  whose  laws  have  been 
violated.  Even  in  cases  of  the  invasion  of  one  country  by  the 
Hubjecis  of  another,  it  is  the  violation  of  its  own  laws  of  neu- 
trality, that  the  latter  country  punishes,  and  not  the  violation  of 
the  laws  of  the  country  invaded.  The  exception  of  piracy  is 
apparent  rather  than  real.  Piracy  may  be  punished  by  all 
nations,  because  it  is  an  offence  against  the  law  of  nations  upon 
the  seas,  which  are  the  highways  of  nations. 


Digitized  by 


Google 


SEPTEMBER  TERM  18S7.  11 

Oommonwealtii «.  Holder. 

The  mUng  of  the  learned  chief  justice  of  the  common  pleas 
was,  I  may  presame,  based  npon  the  decisions  of  this  conrt  in 
Ommomwealtk  v.  OuUinSj  1  Mass.  116,  and  Commonweatth  v. 
Andrews^  2  Mass.  14. 

It  18  certainly  the  general  duty  of  the  court  to  adhere  to  the 
law  as  decided.  E9pecially  is  this  the  case  where  a  change  in 
the  decision  wotdd  impair  the  tenure  by  which  the  rights  and 
property  of  the  sabject  are  held.  But  even  with  respect  to  these, 
where  it  is  dear  a  case  has  been  decided  against  the  well  settled 
principles  of  law  and  of  reason,  it  is  the  duty  and  the  practice 
of  the  coarts  to  revise  snch  decision;  and  to  replace  the  law 
on  its  old  and  solid  foundation.  This  is  peculiarly  the  duty 
of  the  oonrts  where  such  decision  works  its  injustice  by  impair- 
ing the  personal  rights  of  the  citizen,  or  by  subjecting  him  to 
hardens  and  penalties  which  he  never  justly  incurred. 

In  my  judgment,  the  courts  of  this  commonwealth  have  not, 
and  never  had,  under  the  Constitution  of  the  United  States  or 
otherwise,  the  rightful  power  to  try  a  man  for  an  offence  com- 
mitted in  another  state.  It  is  in  vain,  it  seems  to  me,  to  attempt 
to  preserve,  and  make  rules  of  conduct,  decisions  founded  upon 
whoUy  erroneous  views  of  the  relations  which  the  states  of  the 
Union  bear  to  each  other  under  the  Constitution,  and  in  conflict 
with  well  settled  principles  of  constitutional  and  international 
law. 

I  should  be  content  to  rest  my  dissent  from  the  judgment  of 
the  coart  in  the  case  at  bar  upon  the  principles  af&rmed  in  the 
recent  case  of  OommonweaUh  v.  TJprichard^  3  Gray,  434.  In 
effect  that  case  overrules,  h&  its  reasoning  thoroughly  under<* 
mines,  the  earlier  cases.     They  cannot  stand  together. 

But  as  the  decision  in  the  case  at  bar  rests  upon  the  au« 
thority  of  the  cases  in  the  first  and  second  of  Massachusetts 
HeportB,  it  may  be  well  to  examine  with  care  the  grounds  upon 
which  they  rest  Snch  an  examination  will  show,  I  think,  not 
only  that  the  cases  were  put  upon  erroneous  views  as  to  the 
relation  of  the  states,  but  that  they  were  also  unsound  at  com- 
mon law. 

In  the  case  of  Commonwealth  ▼.  OuUins^  a  jury  trial  where 


Digitized  by 


Google 


IS  WOROBSTBB. 


ComaoawMltb  v.  Hold«r. 


three  judges  of  the  coart  were  {Mreeeati  the  erideiiee  showing 
that  the  goods  were  taken  in  the  State  of  Rhode  Island,  Mr. 
Justice  Sedgwick,  who  charged  the  jury^  said  that  ^  the  coart 
were  clearly  of  opinion  that  stealing  goods  in  one  state  and 
conveying  stolen  goods  into  another  state  was  similar  to  steal- 
ing goods  in  one  county  and  conveying  the  stolen  goods  into 
another,  which  was  always  holdea  to  be  felony  in  both  coon 
ties."  Whatever  the  points  of  similarity,  there  was  this  obvious 
and  vital  difference,  to  wit,  that  conviction  in  one  county  was  a 
bar  to  conviction  in  another,  and  that  conviction  in  one  state  is 
no  bar  to  conviction  in  another  state. 

It  was  a  doctrine  of  the  common  law,  that  the  asportation  of 
stolen  goods  from  one  county  to  another  was  a  new  caption 
and  felony  in  the  second  county;  a  legal  fiction,  devised  for 
greater  facility  in  convicting  the  offender  where  it  was  uncertain 
where  the  first  caption  took  place.  The  foundation  of  the  rule 
was  Hiat  the  possession  of  the  owner  continued,  and  that  every 
moment's  eontinaance  of  the  trespass  may  constitute  a  caption 
as  well  as  the  first  taking.  But  in  what  respect  was  the  taking 
in  one  state  and  conveying  into  another  state  similar  to  the  tak* 
ing  in  one  county  and  conveying  into  another  county  ?  It  could 
only  be  <^ similar"  because  the  legal  relation  which  one  state 
bears  to  another  is  similar  to  that  which  one  county  bears  to 
another;  because,  under  another  name,  there  was  the  same 
thing.  If  a  man  is  to  be  convicted  of  crime  by  analogy,  the 
analogy  certainly  should  be  a  close  one.  Here  it  was  but  a 
shadow.  In  the  different  counties  there  was  one  law,  one 
mode  of  trial,  the  same  interpretation  of  the  law  and  the  same 
punishment  The  rule,  mode  of  trial  and  jurisdiction  were  not 
changed. 

The  States  of  the  Union,  it  is  quite  plain,  hold  no  such  rela« 
tion  to  each  other.  As  to  their  internal  police,  their  law  of 
crimes  and  punishments,  they  are  wholly  independent  of  each 
other,  having  no  common  law,  and  no  conunon  umpire.  The 
provision,  indeed,  in  the  Constitution  of  the  United  States  for 
surrendering  up  fugitives  from  justice  by  one  state  to  another  is 
a  diear  recognition  of  the  independence  of  the  states  of  each 
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other  in  these  regaida.  It  excludes  the  idea  of  any  jorisdiction 
in  one  state  over  crioies  committed  in  anotheri  aud  at  the  same 
time  saves  any  necessity  or  reason  for  such  jarisdiction*  Nor  is 
there  any  pioviflion  in  the  Constitatiou  of  the  United  States 
which  impairs  snob  independence,  so  far  as  the  internal  police  of 
the  states  is  conoemed.  Oo  the  other  handy  the  widest  diversity 
exists  in  the  institntions,  the  internal  police  and  the  crimiDal 
codes  of  the  several  states,  some  of  them,  as  Louisiana  and 
Texas,  having,  as  the  basis  of  their  jurisprudence,  tbe  civil,  and 
not  the  common  law.  In  the  relation  which  Louisiana  holds  to 
this  state  can  any  substantial  analogy  be  found  to  that  which 
Surrey  bears  to  Middlesex? 

An  analogy  closer  and  more  direct  could  have  been  found  in 
the  b€x>ks  when  CommonweuUh  v.  OuUim  was  decided.  It  was 
that  of  Scotland  to  England,  subject  both  to  one  crown  and  one 
legislature ;  yet  it  had  been  decided  that  when  one  stole  goods 
in  Scotland,  and  carried  them  to  England,  he  could  not  be  con- 
victed in  the  latter  country.  Bex  v.  AndersoUy  (1763,)  2  East 
P.  C.  772.  2  Bussell  on  Crimes,  (7th  Amer.  ed)  119.  Or  an 
analogy  mi^t  have  been  found  in  the  cases  of  goods  stolen 
on  the  high  seas  and  brought  into  the  counties  of  England,  of 
which  the  courts  of  common  law  refused  to  take  cognizance, 
because  they  were  not  felonies  committed  within  their  jiyisdic- 
tion.  1  Hawk.  c«  d3,  §  62^  3  Inst  113.  In  these  cases  a  teat 
woold  have  been  found,  applicable  to  tbe  alleged  larceny  of 
CuUins,  to  wit,  the  o&nce  was  not  committed  in  a  place  within 
the  jurisdiction  of  the  court,  but  in  a  place  as  foreign  to  their 
jurisdiction,  so  far  as  this  subject  matter  was  concerned,  as 
England  or  the  neighboring  provinces.  The  case  of  CommoH' 
u>eaUk  V.  OuUifU  has  no  solid  principle  to  rest  upon. 

The  case  of  Commonweallh  v.  Andrews^  two  years  later,  may 
be  held  to  recognize  the  rule  laid  down  in  GommonweaUh  v. 
Cullins^  though  it  was  an  indictment  against  Andrews  as  the 
receiver  of  goods  stolett  by  one  Tuttle  in  New  Hampshire ;  and 
though  there  is,  at  the  leafit,  plausible  grouml  for  saying  that 
there  was  a  new  taking  by  Tuttle  at  Hsrvaid  in  the  county 
whcoe  the  defendant  was  indicted  and  toed.    Indeed,  Mr.  Ju»- 
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tice  Parker  takes  this  precise  ground ;  though  he  adds  that  ^  the 
common  law  doctrine  respecting  coanties  may  well  be  extended 
by  analogy  to  the  case  of  states,  united,  as  these  are,  under  one 
general  government"  If  that  union  was  with  reference  to  or  con- 
cerned  the  internal  police  or  criminal  jurisprudence  of  the  several 
states ;  if  it  was  not  obviously  for  other  different,  distinct  and 
well  defined  purposes ;  and  if  we  could  admit  the  right  of  the 
court  to  extend  by  analogy  the  provisions  of  the  criminal  law 
and  so  to  enlarge  its  jurisdiction;  there  would  be  force  in  the 
suggestion.  As  it  is,  we  must  be  careful  not  to  be  misled  by  the 
errors  of  wise  and  good  men. 

Judge  Thatcher  puts  the  case  wholly  on  the  felonious  taking 
at  Harvard. 

Mr.  Justice  Sedgwick,  though  having  the  same  view  as  to  the 
taking  at  Harvard,  does  not  rest  his  opinion  upon  it,  but  upon 
the  ground  that  the  continuance  of  the  trespass  is  as  much  a 
wrong  as  the  first  taking.  This  doctrine  applies  as  well  where 
the  original  caption  was  in  a  foreign  country,  as  in. another 
state  of  the  Union.  If  you  hold  that  every  moment  the  thief 
holds  the  property  he  commits  a  new  felony,  you  may  multiply 
his  offences  ad  infinitum  ;  but  in  so  carrying  out  what  is  at  the 
best  a  legal  fiction,  you  shook  the  common  sense  of  men  and 
their  i^nse  of  justice.  Mr.  Justice  Sedgwick  will  not  admit  the 
force  of  the  objection  that  the  thief  would  be  thus  twice  pun- 
ished, but  regards  with  complacency  such  a  result  But  as  we 
are  to  presume  that  the  punishment  is  graduated  to  the  offence, 
and,  as  far  as  punishment  may,  expiates  the  wrong,  the  mind 
shrinks  from  such  a  consequence.  But  saying  that  whatever 
he  might  think  upon  this  question  if  it  were  res  integra^  he  puts 
his  decision  upon  the  case  of  Pwnd  Lord  decided  in  1792,  and 
that  of  Commonwealth  v.  OuUins. 

Chief  Justice  Dana  relies  upon  the  cases  before  stated  and  a 
general  practice,  and  also  upon  the  principle  that  ever^  mo- 
ment's felonious  possession  is  a  new  caption. 

Such  was  the  condition  of  the  law  in  this  state  when  the 
case  of  CommonweaUh  v.  Uptiehard  came  before  the  court  In 
that  case  the  original  felonious  taking  was  in  the  province  of 
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Nova  Scotifiu  The  bringing  of  the  stolen  goods  into  this  com- 
monwealth was  held  not  to  be  a  larceny  here.  But  if  it  be  true 
that  every  act  of  refnoval  or  change  of  possession  is  a  new  cap* 
tion  and  asportation ;  that  every  moment's  continuance  of  the 
trespass  is  a  new  taking ;  if  this  legal  fiction  has  any  life,  it  is 
difficult  to  see  why  the  bringing  of  the  goods  within  another 
jurisdiction  was  not  a  new  offence*  No  distinction  in  principle 
exists  between  this  case,  and  a  felonious  taking  in  another  state 
and  bringing  into  this.  So  far  as  the  law  of  crimes  and  pun- 
ishments is  concerned,  the  states  are  as  independent  of  each 
other  as  are  the  states  and  the  British  Provinces. 

The  case  of  CommomoeiUth  v.  Upricha/rd  rests,  I  think  im- 
movably, upon  the  plain  grounds  that  laws  to  punish  crime  are 
local  and  limited  to  the  boundaries  of  the  states  which  prescribe 
them;  that  the  commission  of  a  crime  in  another  state  or 
country  is  not  a  violation  of  oar  law,  and  does  not  subject  the 
offender  to  any  punishment  prescribed  by  our  law.  These  are 
principles  of  miiv^sal  jorispradenoe,  and  as  sound  as  they  are 
universal. 

It  is  sometimes  said  that  after  all  the  offender  is  only  tried 
and  convicted  for  the  offence  against  our  laws.  This  clearly  is 
not  so.  It  is  only  by  giving  force  to  the  law  of  the  country  of 
the  original  caption,  that  we  can  establish  the  larceny.  It  is  the 
continuance  of  the  caption  felonious  by  the  law  of  the  place  of 
caption.  In  the  directions  given  to  the  jury  such  effect  is  given 
to  the  laws  of  Rhode  Island.  The  jury  were  instructed  that  if 
the  defendant  broke  and  entered  into  the  shop  of  Henry  W. 
Dana  in  Smithfield  in  Rhode  Island,  and  thence  brought  the 
goods  into  this  county,  the  indictment  could  be  maintained. 
The  felonious  taking  in  Rhode  Island  is  the  inception  and 
groundwork  of  the  offence.  The  proceeding  is  in  substance 
and  effect  but  a  mode  of  enforcing  the  laws  of  and  assuming 
jurisdiction  over  offences  committed  in  another  state. 

For  the  reasons  thus  imperfectly  stated,  I  am  of  opinion  that 
the  instructions  of  the  court  of  common  pleas  were  erroneous, 
that  the  exceptions  should  be  sustained,  the  verdict  set  aside 
and  a  new  trial  granted. 

Exceptions  overruled. 
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Harding  P.  Woods  vs.  Calvin  Sanfobd. 

Under  the  homestead  act  of  1855,  c  23d,  which  provides  that  *'  no  property  by  virtue  of 
this  act  shall  be  exempted  from  levy  for  any  debt  eontracted  ppsvioos  to  the  passag« 
of  this  act,*'  a  debtor  who  becomes  insolvent,  owing  debts  oontncted  befors  the  passage 
of  the  act  to  an  amoont  exceeding  the  amount  exempted  for  a  homestead,  must  surren- 
der tuB  homestead  to  his  assignee  in  insolvenqr. 

Whit  of  bntbt  to  recover  a  tract  of  land  in  Barre  with  a 
dwelling-house  thereon.  The  parties  submitted  the  case  to  the 
decision  of  the  court  upon  the  following  statement  of  facts  : 

On  the  4th  of  Maroh  1856  the  tenant,  being  insolvent,  ap- 
plied for  the  benefit  of  the  insolvent  laws,  and  on  the  17tb  of 
March  his  estate,  including  the  demanded  premises,  was  duly 
assigned  by  the  commissioner  of  insolvency  to  the  demand* 
ant  The  tenant,  then  and  still  occupying  the  premises  with  his 
family,  refused  to  yield  possession  thereof  to  the  demandant, 
and  claimed  a  right  in  them  as  his  homestead  under  the  SL  of 
1855,  c.  238.  The  value  of  the  dwelling-house  is  $9000,  of 
other  buildings  on  the  land  $1000,  and  of  the  land  between 
$4000  and  $5000.  At  the  time  of  the  pasBage  of  said  statute 
the  tenant  had  debts  to  the  amount  of  $5000,  secured  by  mort- 
gage upon  said  land,  which  are  still  unpaid ;  and  other  debts  to 
the  amount  of  $1600,  not  secured  in  any  way,  which,  together 
with  other  debts  to  a  large  amount,  have  been  proved  against 
his  estate,  and  upon  $950  of  which  suits  had  been  brought 
and  this  land  attached,  which  suits  are  still  pending. 

C.  Brimblecom,  for  the  demandant 

P.  E.  Aldrichj  for  the  tenant  The  tenant  has  a  right  to 
the  homestead  exemption,  as  against  all  his  creditors  whose 
claims  have  been  created  since  the  passage  of  the  S^  of  1855, 
c.  238.  Bat  if  the  homestead,  by  virtue  of  the  assignment  in 
insolvency,  passed  to  the  assignee,  it  would  enure  to  the  benefit 
of  all  the  defendant's  creditors,  without  distinction.  Norton  v. 
Ndrtotij  5  Cush.  530.  That  would  contravene  the  policy  of  the 
homestead  act,  which  is,  to  secure  a  home  to  every  family ;  and 
therefore  the  law  will  first  appropriate  other  property  belonging 
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to  a  debtor  for  the  payment  of  his  debts,  before  taking  his 
honoestead ;  and  if  the  other  property  is  insufficient  to  pay  all 
the  debts,  then  preexisting  creditors,  after  taking  their  dividend 
with  other  creditors  out  of  that  property,  may  resort  to  the 
homestead  tm  the  payment  of  the  balance  due  them. 

This  action  cannot  be  maintained  by  the  assignee ;  but  the 
remedy,  if  any,  should  be  in  the  name  of  one  or  more  of  thf 
creditors  whose  debt  existed  at  the  time  of  the  passage  of  the 
homestead  act;  and  the  court  will  in  this  case  exercise  its  chan- 
cery powers  under  the  Si.  of  1838,  c.  168,  §  18. 

BiosLow,  J*  By  SL  1855,  c.  238^  exempting  from  levy  on 
execution  the  homestead  of  a  householder  to  the  value  of  eight 
hundred  dollars,  it  is  provided,  in  section  third,  that  ^*  no  prop- 
erty by  virtue  of  the  act  shall  be  exempted  from  levy  for  any 
debt  contracted  previous  to  the  passage  of  this  act"  Under 
jS^  1838,  c.  163,  §  5,  an  assignee  in  insolvency  is  entitled  to  <^  all 
property  which  might  have  been  taken  in  execution  "  against  the 
debtor*  It  is  clear  therefore  that  the  demanded  premises  might 
have  been  taken  in  execution  for  debts  contracted  prior  to  the 
27th  of  April  1855,  when  the  homestead  exemption  act  was 
pasi»ed.  It  appearing  that  such  debts  have  been  proved  against 
the  estate  of  the  insolvent  to  an  amount  greater  than  the  whole 
value  of  the  homestead  right  of  the  debtor  under  Sk  1855,  c  238^ 
it  follows  that  the  entire  estate,  being  subject  to  levy  on  execu*- 
tion,  vests  in  the  demandant  as  assignee,  who  is  entitled  to  re- 
cover it  in  this  action. 

The  mode  in  which  the  assignee  shall  a[^ropriate  the  pro- 
ceeds of  that  part  of  the  demanded  premises,  which  was  liable 
to  levy  on  execution  as  to  some  of  his  creditors  and  exempt  as 
to  others,  cannot  be  adjudicated  in  this  action.  The  question 
will  properly  arise  on  the  marshaUing  of  the  assets  and  must  be 
then  determined.  JiufgmefU  for  the  demandant. 


VOL.  IX. 
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James  M.  Woodbury  vs,  John  B.  Proctor. 

l7pou  a  referanoe  by  role  of  court,  the  awmrd  mint  be  made  br  the  arbitratora  named  in  the 
rule;  and  even  if  the  partiea  by  writing  indorsed  on  the  rule  substitute  an  arbitrator  in 
place  of  one  of  those  named,  and  waive  all  exceptions,  no  judgment  can  be  rendered  on 
the  award. 

Appbal  firom  the  acceptance  of  an  award  by  the  court  of 
common  pleas,  whose  record  showed  the  foUomng  facts : 

The  parties  appeared  and  agreed  to  refer  the  action  to  the 
determination  of  Stephen  Shepley,  James  B.  Lane  and  Alien 
McLaughlin,  the  report  of  whom  or  a  major  part  of  whom  be- 
ing made  as  soon  as  might  be,  judgment  thereon  to  be  final, 
and  execution  issue  accordingly*  Afterwards  the  rule  of  ref- 
erence was  returned  with  an  agreement  and  award  indorsed 
thereon. 

By  that  agreement,  the  parties  substituted  Rodney  Wallace 
in  place  of  Shepley,  and  agreed  that  the  decision  of  Wallace, 
Lane  and  McLaughlin,  or  a  major  part  of  them,  should  be  final 
and  conclusive  touching  the  matters  submitted,  and  that  judg- 
ment of  court  might  be  entered  and  execution  issue  thereon ;  and 
expressly  waived  any  and  all  exceptions  to  the  award  of  the 
said  Wallace,  Lane  and  McLaughlin,  or  a  major  part  of  them, 
upon  the  matters  within  submitted. 

The  award  was  signed  by  Wallace  and  Lane  only,  and  was 
in  these  words :  ''  All  the  referees  appointed  by  the  above  rule 
of  court  notified  and  met  the  parties,  and  heard  their  several 
allegations,  proofs  and  argUQients,  and  duly  considered  the  same; 
and  the  undersigned,  being  a  major  part  of  said  referees,  do 
award  and  determine  that  the  abovenamed  James  M*  Wood- 
bury shall  recover  of  the  abovenamed  John  B.  Proctor  the  sum 
of  seventy  dollars,  together  with  the  costs  of  court  to  be  taxed 
by  the  court,  and  that  the  same  be  in  full  of  all  matters  above 
referred  to  us." 

N.  Woody  for  the  plaintiflF,  cited  Merrill  v.  Ooldj  1  Cush.  457  ; 
Dajf  V.  Berkshire  WboUen  Co.  1  Gray,  420 ;  Walker  v.  Bo f  ton  4* 
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Mdt'ne  Railroad^  3  Cush.  1 ;  Davidson  v.  Boston  Sf  Maine  RaiU 
road,  3  Cush.  91 ;  Simonds  v.  Parker,  1  Met  608 ;  Hallock  v. 
Franklinj  2  Met.  558;  Manhve  ▼.  TTirift,  5  Munf.  493;  Latti- 
more  v.  Martin,  Addis.  11 ;  Brovming'  v.  McManus,  1  Whart.  177 

C  £L  B.  Snow,  for  the  defendant. 

BiGBLOw,  J.  The  authority  of  referees  to  determine  a  cause 
pending  in  court,  so  that  their  award  shall  have  the  effect  of  a 
verdict  and  be  the  basis  of  a  judgment,  is  derived  not  from  the 
assent  of  the  parties,  but  from  the  court  by  which  they  are  ap- 
pointed. The  parties  cannot,  by  their  own  act  merely,  empower 
persons  in  the  country  to  make  an  award  which  shall  be  binding 
on  the  court  where  the  action  is  pending.  The  submission  under 
a  rule  of  court  takes  force,  effect  and  validity  from  the  action  of 
the  court  sanctioning  the  previous  agreement  of  the  parties.  It 
becomes  part  of  the  record,  and  the  case  can  be  heard  and  tried 
only  under  the  submission  while  it  remains  unrevoked.  It  is 
then  binding  on  the  court  as  well  as  the  parties. 

In  the  case  at  bar,  the  reference  as  originally  constituted  by 
the  rule  of  court  has  never  been  changed  on  the  record,  and  no 
persons  but  those  there  named  had  any  jurisdiction  of  the  case* 
There  has  therefore  been  no  award  under  the  rule.  Only  one  of 
the  arbitrators  duly  appointed  has  signed  the  award.  The  agree- 
ment of  the  parties,  subsequent  to  the  submission  for  the  ap- 
pointment  of  a  new  referee,  must  be  treated  as  a  nullity.  K 
the  parties  can  appoint  one  referee  in  place  of  one  appointed  by 
the  court,  they  can  in  like  manner  appoint  two  or  more,  and 
thus  make  an  entirely  new  arbitration  without  the  authority  or 
sanction  of  the  court  But  there  is  no  warrant  for  any  such 
proceeding.  There  are  but  two  modes  known  to  our  law,  in 
which  an  award  can  be  made  the  basis  of  a  final  judgment  be* 
tween  the  parties  as  upon  a  verdict,  without  any  new  process 
One  is  by  a  submission  under  the  Rev.  Sts.  c.  114,  before  a  jus* 
tioe  of  the  peace^  and  the  other  is  by  reference  of  an  action 
pending  to  arbitrators  appointed  by  the  court  CommonweaUh 
V.  Pejepscut  Proprietors,  7  Mass.  414,  417.  Haskell  v.  Wkitney^ 
12  Mass.  50.    Foster  v.  Durant,  2  Cush.  550. 

Jiidgmeni  reversed;  award  set  tuide* 
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Gk^eemrood  v.  Murdock. 


Henry  Greenwood  vs,  Elisha  Murdook. 

A  mortgage,  to  secure  advances  to  enable  the  mortgagor  to  erect  a  building,  of  "all  hU 
right,  tide  and  interest  which  he  now  has  In  the  foandatlon  ot  stone  wmk  of  Baid  build- 
ing, and  which  he  ma^  have  in  and  unto  said  btulding  during  ita  erection  and  comple- 
tion and  after  it  is  completed,"  passes  the  land  on  which  the  building  stands. 

Bill  in  equity  to  redeem  about  a  quarter  of  an  acre  of  land 
fi'om  a  mortgage.  The  bill  and  answer  exhibited  the  following 
case : 

On  the  21st  of  May  1850  the  inhabitants  of  Winchendon  de- 
mised said  land  to  Harrison  Harwood  for  nine  hundred  and 
ninety  nine  years,  at  an  annual  rent  of  one  dollar,  by  a  lease 
which  provided  for  the  erection  of  a  large  building,  and  prohibited 
the  erection  of  any  other  on  said  land.  On  the  same  day  Har- 
wood mortgaged  the  land  to  Milton  B.  Morse  to  secure  the 
payment  of  $1000;  and  on  the  6tlf  of  the  following  August  he 
executed  an  indenture,  which,  after  reciting  that  Morse  had 
advanced  money  and  famished  materials  and  labor  for  the  pur- 
pose of  erecting  said  building,  "  witnesseth  that  the  said  Har- 
wood, for  the  purpose  of  securing  and  indemnifying  the  said 
Morse,  his  heirs  and  assigns,  for  and  on  account  of  said  ad- 
vances, materials  and  labor,  furnished  as  aforesaid,  has  granted, 
bargained,  sold,  remised  and  released,  all  his  right,  title  and 
interest  which  he  now  has  in  the  foundation  or  stone  work  of 
said  building,  and  by  these  presents  does  hereby  grant,  sell,  bar- 
gain, release  and  remise  unto  the  said  Morse,  and  his  heirs  and 
assigns,  all  his  right,  title  and  interest,  which  he  may  have  in 
and  unto  said  building  daring  its  erection  and  completion  and 
after  it  is  completed,  as  mentioned  in  said  lease.  Pirovided  the 
said  Morse  shall  continue  to  furnish  money,  materials  and  labor 
for  its  completion.  To  have  and  to  hold  said  stone  work,  build- 
ing and  premises,  hereby  granted  or  mentioned,  or  intended  so 
to  be,  with  all  the  appurtenances  thereunto  belonging,  unto  the 
said  Milton  8.  Morse,  his  heirs  and  assigns,  to  his  and  their  use 
and  behoof  forever.    Provided  nevertheless,  that  if  the  said  Har* 
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wood,  or  bifl  heirs,  administratorB  and  execotors,  shall  well  and 
tmly  pay  onto  the  said  Morse,  or  his  heirs  and  assigns,  the  sum 
of  money  by  the  said  Morse  advanced  and  materials  and  labor 
furnished  as  aforesaid,  in  three  equal  annual  payments,"  on 
days  specified,  ^  with  interest  thereon  at  eight  per  cent,  until 
paid,  then  this  present  indenture  and  the  estate  hereby  granted, 
as  well  as  the  recited  obligation,  shall  cease,  determine,  and  be 
absolutely  void ;  otherwise,  to  remain  in  full  force  and  virtue. 
Provided  also,  and  it  is  further  agreed,  that,  until  default  by 
the  party  of  the  first  part  to  pay  as  aforesaid,  he  may  remain 
in  possession  of  the  said  premises,  and  use  and  enjoy  the 
same,  withoot  molestation  by  the  said  Morse  or  his  representa- 
tives," 

The  plaintiff  claimed  by  subsequent  conveyance  from  Har- 
wood,  and  the  defendant  as  assignee  of  Morse.  The  plaintiff 
offered  to  pay  the  amount  secured  by  the  mortgage  of  May. 
The  defendant  contended  that  he  should  also  pay  the  amount 
advanced  by  Morse  in  money,  labor  and  materials  secured  by 
the  indenture  made  in  August. 

C.  JDevenSj  Jr.y  for  the  plaintiff,  contended  that  the  indenture 
passed  only  Harwood's  then  interest  in  the  foundation  and 
etone  work  of  the  building ;  and  cited  Com.  Dig.  Grant,  D. ; 
Co.  Lit.  4  6,  5  6;  2  Story  on  Eq.  §  1021 ;  Adams  v,  Frothingr- 
ham^  3  Mass.  352 ;  Jcmes  v.  Richardson^  10  Mei  481 ;  Barnard 
v.  Eaton,  2  Cush.  303 ;  Doane  v.  Broad  Street  Association^  6 
Mass.  332 ;  Leonard  v.  White,  7  Mass.  6  ;  OHs  v.  Smith,  9  Pick. 
293;  Alien  v.  &o/^,21  Pick.  25;  Bacon  v.  Bowdoin,  22  Pick. 
401;  Bacon  v.  Bowdoin,  2  Met  598;  Atkins  v.  Bordman,  2 
Met  471 ;  Ashbp  v.  Eastern  Railroad,  5  Met  368 ;  Cheshire 
V.  SbiUesbury,  7  Met  566 ;  Forbush  v.  Lombard,  13  Met  109 ; 
Blake  v.  Clark,  6  Greenl.  436 ;  Doc  v.  Bwt^  1  T.  E.  701. 

N.  Wood,  for  the  defendant,  cited  some  of  the  same  case«, 
and  also  Olover  v.  AMStvn,  6  Pick.  220 ;  Winslow  v.  Merchants^ 
Ins.  Co.  4  Met  306 ;  Butler  v.  Page,  7  Met  40 ;  Lewis  v.  Ly- 
man, 22  Pick.  437 ;  Com.  Dig.  Grant,  E.  11 ;  3  Dane  Ab.  107  ; 
LeRay  v.  PlaU,  4  Paige,  77 ;  Swartx  v.  Sicatriz,  4  Barr,  353 ; 
Doe  V.  Wheeler,'6  Lred.  196 ;  Webb  v.  Patterson,  7  Humph.  431 
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Greenwood  fi  Hnrdock. 

BiOBLOw,  J.  The  estate  demised  to  Harwood  by  the  inhab- 
itants  of  Winehendon  for  the  term  of  nine  handred  and  ninety 
nine  years  is  in  these  proceedings  to  be  treated  as  an  estate  in 
fee  simple,  by  virtue  of  the  Rev.  Sts.  c.  60,  §  18,  which  provide 
that  leasehold  estates  demised  for  one  hundred  years  or  more,  so 
long  as  fifty  years  of  the  term  remain  unexpired,  shall  be  re* 
garded  as  an  estate  in  fee  simple,  <<  as  to  everything  concerning 
the  redemption  thereof  when  mortgaged." 

The  only  question  raised  by  the  plaintiff  is,  whether  the  de- 
fendant acquired  any  interest  in  the  land  by  virtue  of  the  inden* 
ture  of  mortgage  of  Augast  6th  1850,  between  Harwood  and 
Morse,  which  has  been  assigned  to  the  defendant,  or  whether  it 
was  a  conveyance  only  of  the  materials  used  in  the  construction 
of  the  building. 

It  seems  to  us  that  the  terms  of  the  grant  bring  it  within 
the  numerous  cases  in  which  it  has  been  decided  that  land  will 
pass  by  a  deed  which  does  not  contain  any  description  of  the 
land,  but  which  grants  only  the  structure  which  is  erected 
upon  it ;  so  that  a  grant  of  a  barn,  a  shop,  a  house,  a  well,  a 
mill,  will  convey  a  title  to  the  land  under  it  and  necessary 
to  its  enjoyment  and  use.  Cheshire  v.  ShuUsbwry^  7  Met 
566.  Forlmsh  v.  Lambard^  13  Met  109.  Johnson  v.  Eayner^  6 
Gray,  110. 

In  the  present  case  the  grant  is  of  all  the  right,  title  and  inter- 
est  which  the  grantor  now  has  in  the  foundation  or  stone  work 
of  the  building,  and  also  of  all  the  ''right,  title  and  interest" 
which  the  grantor  ''  may  have  in  and  unto  said  building  during 
its  erection  and  completion,  and  after  it  is  completed,  as  men* 
tioned  in  said  lease."  Now  the  right  which  the  grantor  Tiad  in 
said  foundation,  stone  work  and  building,  under  the  lease,  was 
not  merely  or  mostly  a  right  to  the  materials  of  which  they  were 
composed,  but  the  more  valuable  right  of  having  them  on  the 
premises  as  part  of  a  structure,  with  a  right  to  use  and  occopy 
them  for  a  long  period  of  time.  It  was  a  grant  therefore  of  his 
right  to  the  use  and  occupation  of  the  land,  as  well  as  of  the 
building  or  of  the  portion  of  it  then  erected. 

Such  we  think  was  clearly  the  intent  of  the  parties.    It  is 
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Do4  leaaonable  to  sappose  that  the  grantee,  when  advanoing 
mooej  to  complete  the  boildtngy  would  take,  as  eeeurity  for 
hk  advances,  a  mortgage  on  the  matenals  only,  which  were  to 
become  part  of  the  realty,  and  which,  by  the  terms  of  the  lease, 
when  annexed  to  the  freehold,  he  woold  have  no  right  to  lemoye 
or  in  any  way  render  available  aa  seenrity  for  bis  loao. 

We  are  therefine  of  opinion  that  the  respondent  has  a  right 
to  receive  from  the  plaintiff  fot  the  redemption  of  the  premises 
the  advances  made  under  said  indentnre,  and  the  case  must  go 
to  a  master  to  determine  the  amount. 


Eassimir    Vooel   vs.   People's    Mutual    Fire    Insurance 

Company. 

To  A^edaratioa  STenfng  ft  wcfver  of  a  l»r  ftom  lapM  ot  tfane,  •  dflaial  of  sadi  wairer  is  a 
■afficient  aaawec,  witfaeofe  aora  diBtindlj  Mttiiig  up  tha  baiv 

An  applicant  for  insnrance  on  personal  property,  who  has  mada,  bat  not  doliverad,  a  bill  of 
safe  thereof,  taking  in  retom  only  a  promissoiy  note  secured  by  mortgage  thereon,  may 
truly  repwent  and  wvmnt  hknnlf  to  be  the  owna  tkereoH 

A  yoUey  of  insaranea  on  the  machineiy  in  a  silk  factory,  which  proTidea  that  it  shall  be  «f 
no  effect  while  the  premises  shall  be  nsed  for  storing  "cotton  in  bales,"  "nigs,"  or 
"wool,"  or  for  a  "cotton  mill,"  ** woollen  mfll,"  or  other  " nannftictarmg  establishment 
or  tiade  reqairiog  the  we  of  beat,"  is  net  aToided  by  mk^  one  room  fbv  wearing  a  hw 
pieces  of  staff  from  woollen  and  linen  thread  and  oetton*  span  elsewhere  and  kept  in  the 
room. 

Action  or  oovthaot  upon  a  policy  of  insnrance  for  one 
year  from  the  17th  of  August  1854  on  the  machinery  in  the 
|)laintiff's  silk  &Gtory.  Trial  before  Bigelow^  J.,  who  made  the 
ioVkrmiig  report  therectf : 

llie  boildnig  and  machinery  were  destroyed  by  fire  on  the 
22d  of  Angnst  1864,  and  this  action  was  commenced  on 
the  34th  of  April  1855.  The  conditions  of  insnrance,  which 
were  made  part  of  the  policy,  provided  that  no  action  against 
tiie  company  sboald  be  sustainable  on  the  policy,  unless  com- 
menced within  foxjx  months  after  any  loss.  The  declaration 
ttreond  that  the  defendants  had  waived  this  condition.    The  an* 
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8wer  denied  such  waiver^  bnt  did  not  set  tip  the  conditioD  as  a 
distinct  ground  of  defence;  and  the  plaintiff  therefore  contended 
that  it  could  not  be  relied  on  as  a  bar  to  the  action.  But  the 
judge  ruled  that  this  defence  was  open,  and  that  the  action  was 
barred  unless  a  waiver  was  shown. 

The  plaintiff  in  his  application,  which  was  expressly  ^  made 
a  part  and  portion  of  this  policy  and  warranty  on  the  part  of 
the  assared,"  stated  that  he  was  the  owner  of  the  property. 
The  defendants  denied  the  truth  of  this  statement.  It  appeared 
that  the  plaintiff,  before  the  making  of  the  policy,  and  to  pre* 
vent  the  machinery  from  being  attached  by  his  creditors,  made 
a  bill  of  sale  thereof,  which  was  never  delivered,  and  received 
no  consideration  therefor,  except  a  promissory  note  for  $1800, 
and  a  mortgage  to  secure  the  same,  which  he  still  held ;  and 
that  the  bill  of  sale  and  mortgage  were  recorded  in  the  town 
clerk's  office.  The  judge  ruled  that  this  evidence  did  not  main- 
tain this  defence. 

On  the  face  of  the  policy  was  the  following  clause :  "  And  it 
IS  agreed  and  declared  to  be  the  true  intent  and  meaning  of  the 
parties  hereto,  that  in  case  the  above  mentioned  premises  shall, 
at  any  time  after  the  making,  and  during  the  continuance  of 
this  insurance,  be  appropriated,  applied  or  used  to  or  for  the 
purpose  of  carrying  on  or  exercising  therein  any  trade,  business 
or  vocation,  denominated  hazardous  or  extrahazardous,  or 
speci6ed  in  the  memorandum  of  special  rates,  in  the  terms  and 
conditions  annexed  to  this  policy,  or  for  the  purpose  of  keeping 
or  storing  therein  any  of  the  articles,  goods  or  merchandise,  in 
the  same  terms  and  conditions  denominated  hazardous  or  extra* 
hazardous,  or  included  in  the  memorandum  of  special  rates, 
unless  herein  otherwise  specially  provided  for,  or  hereafter 
agreed  by  this  company  in  writing,  and  added  to  or  indorsed 
upon  this  policy,  then,  and  from  thenceforth,  so  long  as  the 
same  shall  be  so  appropriated,  applied,  used  or  occupied,  these 
presents  shall  cease,  and  be  of  no  force  or  efiect."  In  the 
**  classes  of  hazards  "  annexed  to  the  policy,  **  cotton  in  bales," 
^household  furniture,*'  **rags"  and  "wool"  were  specified  aa 
^  haaardouB ; "  ^  rag  stores  "  and  "  upholstery  manufacturers  "  as 
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^  extnhazardoiis ; ''  and  Id  the  ^  memorandum  of  special  haz- 
ards," **  cotton  mill«,'*  « metal  and  other  mille  of  all  kinds," 
**  ^jvooUen  mills,  and  generally  all  manufacturing  establishments 
and  all  trades  requiring  the  use  of  fire  heat,  not  before  enumer- 
ated.** 

The  defendants  introduced  evidenee  that  the  building  was 
occupied  by  the  plaintiff  as  a  silk  factory,  except  one  room 
about  thirty  feet  square  in  the  lower  story,  which  was  occu- 
pied by  Daniel  Humphrey  for  the  purpose  of  weaving  carpets 
and  pantaloon  stuff;  that  at  the  time  of  the  fire  and  for  a 
month  previous,  Humphrey  worked  there  and  employed  two  or 
ihree  hands  to  work  there  besides  himself ;  that  there  were  two 
looms  for  weaving  in  the  room,  one  for  carpets  and  one  for 
pantaloon  stuff,  both  of  which  were  made  of  woollen  and  linen 
tliread,  spun  elsewhere  and  brought  there  to  be  woven,  and  kept 
in  said  room  ;  that  before  the  fire  three  pieces  of  carpeting,  con- 
taining fifty  or  sixty  yards  each,  and  seven  pieces  of  panta- 
loon stuff,  had  been  made  there ;  that  during  most  of  the  time 
that  Humphrey  had  been  in  the  occupation  of  said  room  he  had 
been  trying  experiments  in  weaving,  and  had  made  many  altera- 
tions from  time  to  time  in  hb  looms  in  order  to  try  such  experi- 
ments ;  that  some  cotton  was  kept  in  the  rooms  and  used  in  the 
manufacture  of  carpets  and  pantaloon  stuff;  and  that  Hum- 
phrey had  no  lease  of  the  room,  nor  was  there  any  agreement 
for  a  specified  rent,  but  he  was  to  pay  the  plaintiff  for  the  use 
and  occupation  of  it  what  he  thought  fair.  Upon  this  evidence 
the  judge  ruled  that  the  plaintiff  could  not  recover,  and  directed 
a  nonsuit,  subject  to  the  opinion  of  the  whole  court 

(X  Devens^  Jr.  ^  O.  F.  Hbar^  for  the  plaintiff,  to  the  point  of 
Humphrey's  use  of  the  room,  cited  Rice  v,  Tower^  1  Gray,  426 
Boa/rdman  v.  Merrimack  Mutual  Fire  Ins.  Co.  8  Cush.  583; 
Oiild  w.  Sun  Mutual  Ins.  Co.  3  Sandf.  26;  Percival  v.  Maine 
M.  M.  Ins.  Co.  33  Maine,  242 ;  Richards  v.  Protection  Ins.  Co. 
30  Maine,  280 ;  Shaw  v.  Robberds,  6  Ad.  &  EL  75. 

JZ  Chapiny  for  the  defendants,  to  the  same  point,  cited  Lee  v. 
EouHxrd  Fire  Ins.  Co.  3  Gray,  592;  SbugJUon  v.  Manufacturers^ 
Mutual  Fire  Jks.  Co.  8  Met  120. 
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Yogel  9,  PeopU*s  Mutval  Fire  losmsaot  GompiBj. 


BiGELow,  J.  1.  The  plaintiff  by  bia  declaration  disp^Med 
with  any  averment  in  the  answer  that  the  action  was  barred  by 
lapse  of  time.  The  allegation  of  a  waiyer  of  aaoh  bar  by 
necessary  implication  admitted  its  existence,  and  put  the  issue 
solely  on  the  question  of  waiver.  It  was  sufficient  therefore  for 
the  defendant  to  meet  the  issue  thus  tendered  bim  by  the  plain- 
tiff by  denying  in  dear  and  distinct  terms  that  any  such  waiver 
had  been  made. 

2.  The  facts  relied  on  to  show  that  the  |:4aintiff  was  not  the 
owner  of  the  property  insured  at  the  time  of  making  applica- 
tion for  the  policy,  and  that  bis  statements  in  this  particular 
were  false,  do  not  sustain  this  ground  oi  defence.  The  bill  of 
sale  was  without  consideration  and  bad  never  been  delivered, 
nor  had  the  property,  either  actually  or  constructively,  ever 
passed  out  of  the  plaintiff's  possession.  It  is  dear  that  as  be* 
tween  vendor  and  vendee  there  had  been  no  such  ddivery  as  to 
pass  the  property;  a  fortiori^  there  was  none  to  change  the  title 
as  respects  third  parties. 

3.  The  remaining  ground  of  defence,  that  the  policy  was  void 
because  the  premises  had  been  used  for  purposes  ^'  denominated 
hazardous,  extrahazardous,  or  induded  in  the  memorandum  of 
special  hazards,  and  not  specified  in  the  policy,"  is  not  sustained 
by  the  proo£  It  does  not  appear  that  the  use  of  a  single  room 
in  the  building  in  the  manner  proved  at  the  trial  comea  within 
any  of  the  prohibited  hazards  which  cannot  be  incurred  without 
spedal  leave.  The  premises  were  not  used  as  a  ^*  cotton  mill," 
^wooUen  mill"  or  a  ^< manufacturing  establishment  requiring 
the  use  of  heat,"  nor  for  "  storing  cotton  in  bales "  or  "  wool." 
These  are  the  only  occupations  enumerated  among  those  which 
are  called  hazardous,  extrahazardous  or  specially  haasardous, 
which  in  any  aspect  of  the  proof  could  be  said  to  resemble 
those  which  were  carried  on  in  the  premises  insured ;  but  tbe 
evidence  falls  short  of  proving  that  the  building  was  actually 
used  during  the  existence  of  the  policy  for  any  of  them. 

New  trial  ordered. 
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Ci^  of  Woroart«r  «  WoroMter  Mutual  Fire  Insunnee  Gompanjr. 


City   of  Wobcbster  vs.  Worctbstbr   Mutual   Fire   In- 
surance Company. 

Am  mp^Hkation  bj  a  town  fer  tntnratHsa  on  a  aehooi-hooBe  ttated,  in  answer  to  an  interrogar 
toiy,  that  the  ashes  were  taken  up  in  metallic  vessels  which  were  not  allowed  to  stand  on 
wood  with  ashes  in  them,  and  that  the  ashes,  if  deposited  in  or  near  the  building,  were 
in  briok  or  stone  vaoKs;  and  oonolnded  witfi  a  memorandam  that  'Mf  ashes  are  allowed 
to  nmain  in  wood,  the  inwrsrs  will  not  aBsome  the  risk;  '*  and  was  made  part  of  tba  con- 
tract of  iusorance.  There  were  no  vaults  of  brick  or  stone,  and  the  ashes  were  generally 
deposited  on  the  grotmd,  at  a  distance  from  the  building;  but  the  boj  employed  by  the 
school  committee  to  take  chai^  of  the  buildiogv  for  two  or  three  weeks  before  the  iire, 
without  orders,  placed  the  ashes  in  a  wooden  berrel  in  a  shed  adjoining  the  school-house. 
Edd^  that  the  insurers  were  discharged. 

Action  op  contract  on  a  policy  of  insurance,  dated  Febru- 
ary 10th  1855,  upon  a  schooUhouse  against  loss  by  fere,  "  accord- 
ing to  the  true  intent  and  meaning  of  ^  the  rules  annexed  to  the 
policy,  and  the  application  for  insurance,  which  was  made  part 
of  the  contract. 

By  those  rules  ^  policies  shall  become  void  and  of  no  effect 
for  any  of  the  following  causes  or  reasons,  to  wit : 

**  If  the  application  shall  not  contain  a  fall,  fair  and  substan- 
tially a  true  representation  of  all  the  facts  and  circumstances 
lespecting  the  property,  so  far  as  they  are  within  the  knowledge 
of  the  assured,  and  material  to  the  risk. 

«*  Or  if  the  assured  shall  withhold  or  conceal  any  such  mate- 
rial fteu^  or  circumstances  within  his  knowledge. 

*<  Or  if  the  state  of  things  in  or  about  buildings  insured  be 
so  altered  or  changed  by  the  advice,  consent  or  procurement  of 
the  assured,  as  to  cause  a  material  increase  of  the  risk. 

**  Or  if  a  loss  shall  happen  through  the  gross,  wanton  or  wil- 
M  misconduct  of  the  assured,  or  through  his  gross  or  culpable 
negligence,  or  by  means  of  his  intoxication.*' 

The  twelfth  interrogatory  in  the  application  was  this :  «  Are 
your  ashes  taken  up  in  metallic  vessels  which  are  not  allowed  to 
stand  on  wood  with  ashes  in  them  ?  And  if  deposited  in  or 
near  the  building  in  vaults  of  brick  or  stone  ?  ^  The  answer  to 
both  these  questions  was  in  tiie  affirmative. 
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City  of  Worcester  V.  Worcester  Mntaal  Fire  Insurance  Compeay. 

At  the  end  of  the  application,  immediately  above  the  sigoa- 
ture,  was  the  following:  ^^Note.  K  ashes  are  allowed  to  re 
main  in  wood,  or  if  fireplaces  where  stoves  are  sabstituted  are 
not  well  secured  by  incombustible  materials,  and  the  wood 
where  stove  pipe  is  carried  near  to  it  is  not  thoroughly  pro* 
tected,  the  company  will  not  assnme  the  risk." 

The  parties  admitted  the  execution  of  the  policy  and  applica- 
tion ;  the  destruction  of  the  school-house  by  fire  on  the  12tb  of 
January  1856 ;  and  the  right  of  the  plaintifb  to  recover,  unless 
the  following  facts,  with  such  inferences  as  might  be  drawn 
therefrom,  constituted  a  defence* 

^  About  six  weeks  before  the  destruction  of  the  building  a 
school  was  opened  therein,  and  kept  until  the  building  was 
destroyed.  A  boy  was  hired  to  make  the  fires  and  take  charge 
of  the  school*house  during  the  continuance  of  the  school ;  but 
no  directions  were  given  him  by  any  one  as  to  the  disposition 
of  the  ashes.  For  almost  three  weeks  from  the  opening  of  the 
school  he  threw  them  into  a  pile  on  the  ground  a  rod  or  more 
from  the  building :  but  two  or  three  weeks  before  the  burning 
of  the  building  a  legal  voter  of  the  district  in  which  the  school* 
house  was  situated  placed  a  wooden  barrel  in  the  wood-bouse 
which  adjoined  the  school-house,  and  in  which  the  wood  for  fuel 
was  kept,  and  agreed  with  the  boy  to  pay  him  a  stipulated  price 
if  he  would  put  the  ashes,  as  they  accumulated,  in  the  barrel, 
which  the  boy  from  that  time  did,  until  the  building  was  de- 
stroyed. There  were  no  vaults  of  brick  or  stone  or  other  incom- 
bustible material  in  or  about  the  scbool-house,  or  provided 
elsewhere  for  the  deposit  of  the  ashes.  The  wood-house  waa 
a  building  of  wood,  and  it  was  in  flames  when  the  fire  was  first 
discovered,  and  before  it  had  reached  the  school-house. 

^  The  prudential  committee  of  the  district  at  the  time  of  the 
destruction  of  the  school-house,  who  had  held  the  same  office  in 
the  previous  year,  soon  after  the  school  for  the  winter  of  1854-55 
was  opened  directed  the  person  who  then  made  the  fires  to 
throw  the  ashes  upon  the  ground  on  the  spot  before  referred  to, 
and  his  directions  were  complied  with  during  that  winter." 

C.  DevenSf  Jr.  ( O.  F.  Boar  with  him,)  for  the  plaintifis.     The 
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City  of  Worcester  «.  Worcester  Xotual  Fire  iDrarance  Company. 

depositing  of  the  ashes  at  a  safe  distaoce  from  the  building  on 
the  groand  was,  while  it  continued,  a  substantial  compliance  with 
the  csontract  Eduffhion  ▼•  Manufacturers^  Mutual  Ins.  Co.  8  Met 
114.  DndeihUl  v.  Agamm  Mutual  Fire  Lis.  Co.  6  Cush.  440 
The  plaintiffs'  designation  of  this  spot  for  the  purpose  was  mani 
festly  known  to  the  boy  who  afterwards  had  charge  of  the  firesi 
Hia  acts  in  delivering  the  ashes  to  a  stranger  by  placing  them  in 
a  receptacle  provided  by  him,,  and  the  keeping  of  such  receptacle 
in  dangerous  proximity  to  the  building  by  such  stranger,  without 
right  and  in  violation  of  the  known  rules  of  the  plaintiffs,  can- 
not constitute  a  defence.  The  warranty  can  be  held  to  extend 
only  to  matters  within  the  knowledge  and  control  of  the  insured. 
This  is  put  beyond  dispute  by  the  note  at  the  end  of  the 
application,  which  limits  the  exemption  of  the  insurers  from 
liability  to  the  single  contingency  ^if  ashes  are  allowed  to 
remain  in  wood." 

C.  AUenj  for  the  defendants. 

Dbwbt,  J.*  The  answers  and  stipulations  contained  in  the 
application  of  the  plaintiffs  for  their  policy  are  made  an  essen* 
tial  part  of  the  contract  between  these  parties.  To  the  twelfth 
interrogatory,  the  plaintiffs  by  their  answer  had  stated  that 
"  their  ashes  were  taken  up  in  metallic  vessels,  which  were  not 
allowed  to  stand  on  wood  with  ashes  in  them ;  and  that,  if  de^ 
posited  in  or  near  the  building,  they  were  deposited  in  vaults  of 
brick  or  stone."  Upon  the  face  of  the  application,  and  above 
the  signature  of  the  defendants  to  the  application,  was  the  fol« 
lowing,  ^  If  ashes  are  allowed  to  remain  in  wood,  the  company 
will  not  assume  the  risk."  This  policy  was  therefore  directly 
affected  by  the  manner  in  which  the  plaintiflb  used  the  insured 
property  in  reference  to  the  stipulations  above  referred  to.  It 
is  conceded  that  the  plaintiffs  bad  no  vaults  of  brick  or  stone  for 
the  deposit  of  ashes.  Had  they  had  such,  and  had  the  usual  course 
been  to  deposit  their  ashes  therein,  an  unauthorized  departure 
in  one  or  two  instance^  by  their  servant  might  not  have  affected 
the  policy.    But  under  the  circumstances  of  the  present  case, 

•  Thokas,  J.  did  not  nt  in  this  case. 

Digitized  by  VjOOQIC 


30  W0BCB8TBR. 

BnlliKkfiLiiidiajp. 

placing  the  ashes  for  a  period  of  two  or  tivee  weeks  contiDo- 
ODflly,  and  up  to  the  time  of  the  loss  by  fire,  in  a  wooden  barre^ 
in  the  wood-house,  which  adjoined  the  scbool-hoase,  and  in 
which  the  fuel  for  the  school-house  was  kept,  by  the  agent 
employed  by  the  defendants  to  make  the  fires  and  take  charge 
of  the  school-house,  was  in  direct  violation  of  the  terms  of  the 
contract  for  insurance,  and  must  preclude  the  plaintiffs  from 
recoyeiing  for  the  loss  which  has  ooeorred. 

Judgtnent  for  lAe  defendanU. 


Bbnjamin  N.  Bullock  vs,  Sumnbr  P.  Lutdsay. 

In  an  action  for  a  xnalicioas  prosecution  against  the  plaintiff  for  assaulting  the  defendant  with 
a  knife,  the  defendant  cannot  introduce  eridenoe  that  before  the  alleged  assault  the  de- 
fimdant  had  been  informed  that  the  plaintiff  liad  earned  dangerous  ureapona  and  had 
been  prosecuted  therefor;  or  that  the  defendant  before  the  affray  in  which  the  assault  was 
pretended  to  have  been  oommitted  saw  the  plaintiff  lurking  about  his  bam. 

Action  of  tort  for  a  malicious  prosecution  bj  making  a 
complaint  against  the  plaintiff'  for  an  assault  upon  the  defend-* 
ant  with  a  knife  with  intent  to  kill,  upon  which  the  plaintiff' 
was  bound  over ;  but  the  grand  jury  found  no  bill  against  him. 
Aoswer,  that  the  complaint  was  not  made  maliciously,  nor 
without  probable  cause.  Tried  before  Big^UnOj  3^  who  made  a 
report  to  the  full  court,  the  material  parts  of  which  were  as 
follows ; 

'^  The  plaintiff*  and  defendant  both  testified  in  the  case.  The 
evidence  on  the  part  of  the  defendant  tended  to  show  that  on 
the  evening  of  the  day  alleged  in  the  complaint  there  was  an 
affray  between  him  and  the  plaintiff;  and  the  defendant  testi« 
fied  that  the  plaintiff'  had  in  his  hand  during  the  affray  a  knife, 
and  that  the  plaintiff  assaulted  him  and  cut  him  with  the  knife 
upon  the  hand.  The  knife  alleged  to  have  been  used  was  a 
pocket  knife  with  a  spring  back,  sometimes  called  a  carpenter'tr 
knife.    Theie  was  evidence  in  the  case  which  tended  to  oor 
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Bonock  V.  lindtay. 

roborete  the  evidence  of  the  defendant  as  to  the  assault  upon 
htm  with  this  knife. 

^  The  defendant  offered  evidence  to  prove  ihat  prior  to  this 
alleged  aasaolt  he  had  been  informed  by  third  persons  that  the 
plaintiff  caiiied  abont  with  him  dangerous  weapons;  and  that  a 
year  previous  lie  had  been  informed  and  knew  that  a  prosecu- 
tion had  been  commenced  against  the  plaintiff  for  carrying 
concealed  and  dangerous  weapons.  This  evidence  was  rejected. 
^  It  appeared  in  evidence  on  the  part  of  the  plaintiff  that  the 
defendant  on  the  night  of  the  affray  first  accosted  the  plaintiff, 
and  demanded  to  know  why  he  (the  plaintiff)  was  lurking' 
round  his  premises,  and  said  he  did  not  want  people  '  lurking ' 
round  there.  The  defendant  testified  that  he  did  make  an 
inquiry  of  the  plaintiff  as  to  why  he  was  ^  lurking '  about  the 
premises.  The  defendant  proposed  to  prove  that  the  plaintiff 
had,  in  fact,  previous  to  this  time,  <  lurked '  about  the  barn  of  the 
defendant.     This  evidence  was  rejected. 

^  If  either  of  these  rulings  was  erroneous,  a  new  trial  is  to 
be  had,  otherwise  judgment  is  to  be  rendered  on  the  verdict, 
which  was  for  the  plaintiff'* 

F.  JEL  Dewey^  for  the  defendant.  1.  The  evidence  that  the 
defendant  had  been  informed  that  the  plaintiff  carried  danger- 
ous weapons,  and  knew  that  he  had  been  prosecuted  therefor, 
bad  a  direct  tendency  to  show  that  the  defendant  on  reasonable 
grounds  believed  that  the  intention  of  the  plaintiff  was  as 
charged  in  the  complaint,  and  that  the  plaintiff's  character  was 
that  of  a  quarrelsome  and  dangerous  man.  It  should  therefore 
have  been  admitted.  Btkcon  v.  Sbim^,  4  Cush.  239, 340.  Bmith 
V.  S^man^  10  Cush.  556. 

2i  The  evidence  that  the  plaintiff  had  previously  lurked  about 
the  defendant's  barn  was  admissible  to  show  that  the  defendant 
had  reasonable  cause  to  suspect  that  the  plaintiff  had  an  inten- 
tion to  injure  him  in  some  way. 

d  Devetu,  Jr.  4*  E,  B,  Stoddard^  for  the  plaintiff,  cited  Stone 
V.  Orodtety  34  Pick.  87;  Bacon  v.  Towney  4  Cush.  317;  Smith 
V.  Bifndnum,  10  Cush.  554 ;  Tiflotson  v.  Warner j  3  Oray,  574 ; 
2  GieenL  Ev.  ^  458;  Rodriguez  v.  TMmire^  2  Esp.  B.  731; 
Newsam  v.  Carr,  2  Stark.  B.  69. 
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Jennison  «.  City  of  Boxlrarj. 


By  the  Court.  Judgment  mast  be  rendered  oa  this  verdict 
No  evidence  was  excluded,  which  tended  to  show  that  the  plain- 
tiff bad  committed  an  assault  upon  the  defendant,  or  that  the 
defendant  had  probable  canse  to  believe  that  such  an  assault 
had  been  committed  upon  him.  Evidence  that  the  defendant 
had  been  informed  that  the  plaintiff  had  carried  dangerous 
weapons,  and  been  prosecuted  therefor,  had  no  tendency  to 
show  that  he  bad  probable  cause  for  believing  that  the  plaintiff 
had  committed  an  assault  upon  him.  The  evidence  subse- 
quently offered  was  entirely  irrelevant 

Judgment  on  the  verdict. 


tiAMUEL  Jennison  t;^.  City  of  Roxbuky. 

If  money  paid  hy  the  Commonwealth  for  the  support  of  a  lanatie  at  the  State  lunatic  hos- 
pital, on  the  mistaken  supposition  that  he  had  no  settlement  within  the  Commonwealth, 
is  retained  by  the  Commonwealth,  on  discovery  of  the  mistake,  out  of  money  due  to  the 
hospital,  the  treasurer  of  the  hospital  may  recover,  under  Rev.  Sta.  c  48,  §  9,  and  SL 
1837,  c.  228,  \  7,  from  the  town  in  which  the  lunatic  resided  at  the  time  of  his  commit* 
ment,  unless  the  defendant  proves  that  he  had  no  settlement  m  the  Common  wealth,  for 
such  support  during  the  six  years  previous  to  the  commencement  of  the  action,  and  for 
that  only. 

When  a  statute  requires  a  demand  to  be  made  in  writing  on  the  mayor  and  aldermen  of  a  d^ 
thirty  days  before  the  commencement  of  a  suit,  an  agreement  in  a  case  stated,  that  a  de- 
mand was  made  on  the  city,  will  be  understood  to  be  such  a  demand  as  is  required  by  the 
statute. 

Action  of  contract  by  the  treasurer  of  the  State  lunatic 
hospital  at  Worcester  to  recover  for  the  support  of  Walter 
Rowe,  a  lunatic.  Writ  dated  December  15th  1855.  The  par- 
ties stated  the  following  case: 

Bo  we  was  committed  to  the  hospital  from  the  city  of  Box- 
bury,  by  the  judge  of  probate,  on  the  1st  of  November  1848 ; 
and  from  that  time  until  1854,  upon  the  supposition  that  he  had 
no  settlement  within  the  Commonwealth,  his  support  was 
charged  to  and  paid  for  by  the  State.  In  1854,  the  State 
having  been  informed  that  Bowe  was  a  native  of  the  Common- 
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wealth,  retained  the  amoant  previoaaly  so  paid  for  his  fiupporti 
out  of  money  then  due  the  hospital.  The  plaintiff,  before  brings 
ing  this  soit,  deoaanded  of  the  city  of  Boxbury  the  amount  thus 
retained.  If  the  plaintiff  Vas  entitled  to  maintain  his  action 
he  shall  have  judgment  for  such  sum  as  the  court  shall  direct, 
with  interest  from  the  date  of  the  writ ;  otherwise,  a  nonsuit 
shall  be  entered* 

P.  K  Aldrichj  for  the  plaintiff. 

S.  C  JEbUchinSf  iot  the  defendants. 

Mbtcalf,  J.  On  these  agreed  facta  the  court  are  of  opinion 
that  the  plaintiff  is  entitled  to  judgmetit.  By  the  Bev.  Sts. 
c.  48,  §  9,  and  St.  1837,  c.  228,  §  7,  the  treasurer  of  the 
lunatic  hospital  at  Worcester  may  recover  of  the  town  or  dty, 
in  which  a  lunatic  resided  at  the  time  of  his  commitment  to  the 
hospitcd,  the  expenses  of  his  support  there,  if  he  has  no  settle- 
ment within  the  C!ommoawealth,  and  if  such  town  or  city,  for 
the  space  of  thirty  days  after  written  demand  of  payment,  made 
by  the  treasurer  on  the  town  or  city  officers,  shall  neglect  or 
refuse  to  pay  for  such  support.  And  the  latter  statute  (1837, 
c  228,)  imposes  on  a  town  or  city,  when  sued  by  the  treasurer, 
the  burden  of  showing  that  the  lunatic  has  no  settlement 
within  the  Commonwealth.  This  is  not  shown  by  the  defend- 
ants in  the  present  case.  But  the  agreed  facts  do  show  that 
Bowe,  the  lunatic,  resided  in  Roxbury  at  the  time  of  his  com- 
mitment to  the  hospital,  and  that  the  treasurer,  before  com- 
mencing this  action,  made  a  written  demand  on  the  defendants 
to  pay  for  Rowe's  support  And  upon  this  statement  of  facts 
submitted  to  us,  we  must  understand  that  the  demand  was 
made  on  the  proper  officers  of  the  city  of  Roxbury,  and  that  it 
was  made  thirty  days  at  least  before  this  suit  was  instituted ;  in 
other  words,  that  the  demand  was  made  according  to  law.  The 
defendants  are  therefore  liable  in  this  action,  unless  the  payment 
to  the  hospital,  by  the  Commonwealth,  of  the  claim  now  in  suit, 
on  the  supposition  that  Rowe  bad  no  settlement  in  Massachu- 
setts, furnishes  a  defence.  But  it  does  not.  The  Common- 
wealth demanded  and  received  back  (in  1^^  effect)  the  sum  so 
paid  from  its  treasury,  on  the  alleged  ground  that  it  had  been 
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paid  tuider  a  mistake  of  facts ;  tiieieby  leaving  the  hospital  to 
the  same  remedy  which  it  had  before  the  payment  was  made, 
and  leaving  also  to  the  defendants  the  same  defenoe  which  they 
would  have  had  if  they  had  been  sued  by  the  tieasarer  in  the 
first  instance.  That  defence,  and  the  only  defenoe,  would  have 
been  that  Rowe  had  no  settlement  in  this  state,  but  was  a  state 
pau|>er.  And  the  burden  of  showing  this  would  have  been,  as 
it  now  is,  on  the  defendants. 

The  question  then  is,  how  much  shall  the  plaintiff  recover? 
The  parties  have  agreed  that  if  he  can  maintain  this  action,  he 
shall  have  judgment  for  such  an  amount  as  the  court  shall 
direct,  with  interest  from  the  date  of  the  writ.  By  the  Rev* 
Sts.  c.  48,  §  9,  the  plaintiff  would  have  interest  from  the  time  of 
demand  made  on  the  defendants  for  payment,  but  he  may 
relinquish  a  part  or  the  whole  of  iiie  interest 

The  claim  in  this  case  is  within  the  six  years'  statute  limita* 
tion  of  actions.  And  we  are  of  opinion  tiiat  the  defendants  are 
entitled,  on  these  agreed  facts,  to  the  benefit  of  that  limitatioa. 
The  plaintiff  will  therefore  have  judgment  for.  so  much  of  the 
claim  as  was  within  the  six  years,  with  interest,  as  by  agree* 
ment,  firom  the  date  of  his  vmt. 


Elijah  Pbatt  &  others  i;^.  John  Jbwbtt  &  others. 

It  is  DO  ground  for  dissolving  a  manafactaring  corporation,  on  petition  of  a  majority  in 
nnmber  of  the  stockholders,  owning  a  minority  of  the  stock,  that  one  owner  of  the  ina- 
Joritj  of  the  stock  has  fiyr  many  years  controlled  the  election  of  officers  and  elected  himself 
agent  and  clerk;  that  he  has  for  a  long  time  managed  the  bosiness  **  according  to  hia  owu 
will  and  choice,  regardless  of  the  wishes  and  interests  of  the  petitioners; "  that  according 
to  his  statement  the  corporation  has  been  doing  a  losing  business  for  many  years;  that 
he  has  reftised  to  make  any  change  in  the  bunness,  or  to  purthase  tha  shares  of  the  peti- 
tioners; and  that  if  the  business  were  skilfully  and  properly  managed  it  might  be  made 
a  source  of  profit  to  all  concerned. 

Petition  under  SC  1862,  e.  55,  for  the  dissolution  of  the 
Tufts  Manufacturing  Ck>mpany,  a  corporation  established  «t 
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Dudley  by  SL  1826,  c  108.  The  petitionere  represent  that  they 
are  a  majcNity  of  the  members  of  said  corporation,  and  desire 
that  its  concerns  may  be  closed;  ^^tbat  the  whole  number  of 
shares  of  the  capital  stock  of  said  corpcuratioa  is  twenty  six ; 
that  of  this  number  twenty  shares  are  held  and  owned  by  John 
Jewett  of  said  Dudley ;  that  said  Jewett  for  a  number  of  years 
past  has  controlled  the  election  of  officers  of  the  corporation 
when  any  election  has  been  held;  that  at  said  elections  said 
Jewett  has  uniformly  ekcted  himself  agent  and  clerk  of  said 
corporation;  that  he  has  for  a  long  time  managed  the  affairs 
of  said  corporation  according  to  his  own  will  and  choice,  regard- 
less of  the  wishes  and  interests  of  the  other  stockholders ;  that, 
according  to  his  statement,  for  a  number  of  years  past  the  cor- 
poration has  been  doing  a  losing  business ;  that  said  Jewett  has 
refused  to  make  any  change  in  the  business  of  the  corporation, 
or  to  purchase  the  shares  of  the  subscribers ;  that  if  the  affairs 
of  said  corporation  were  skilfully  and  properly  managed,  it 
might  be  made  a  sooree  of  profit  to  all  concerned,  while  now, 
whatever  may  be  the  case  with  said  Jewett,  the  course  which 
has  been  pursued  by  him  for  a  number  of  years  past  is  deeply 
injurious  to  the  interests  of  the  sabscribers." 

The  Tufts  Manufacturing  Company  cuad  Jewett  demurred  to 
the  petition,  because  it  showed  no  case  which  entitled  the  peti- 
tioners to  reliel 

H.  Chapinj  for  the  petition's,  was  first  called  on. 

P.  C.  Bacon^  for  the  respondents,  was  stopped  by  the  court 

Shaw,  C.  J.  The  interests  of  all  the  memb^s  of  a  corpon^ 
tion  ought  to  be  identical  If  these  petitioners  mean  to  say 
that  Jewett  manages  the  business  against  the  interests  of  the 
eorporation,  and  for  his  own  interest,  that  would  be  a  fraud, 
which  must  be  fully  set  out.  His  refunal  to  purchase  the  shares 
of  the  petitioners  may  have  been  because  they  hold  them  too 
high.  It  is  not  necessary  to  discuss  the  limits  of  the  power  oi 
this  court  to  dissolve  a  corporation,  which  is  a  very  useful  and 
valuable  power  in  many  cases.  The  court  are  all  clearly  of 
opinion  that  no  sufficient  reasons  are  shown  for  exercising  the 
power  in  this  case*    Jewett,  owning  more  than  two  thirds  of 
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the  stock,  is  entitled  to  the  control.  The  trne  misfortune  of  the 
petitioners  seems  to  be  that  they  are  in  the  minority,  and  can- 
not control  the  majority  —  the  majority  in  stock  vote.  They 
say  it  has  been  a  losing  business ;  that  is  true  of  many  other 
manufacturing  corporations.  In  their  judgment  it  could  be 
managed  more  profitably ;  but  they  have  not  set  out  in  what 
particulars  Jewetf  s  plan  is  wrong  oi  theirs  would  be  better. 
There  is  nothing  in  this  petition  to  show  anything  illegal  or 
fraudtilent  on  the  part  of  the  respondents. 

Petition  dismissed. 


Alvira  O.  Smith  vs,  Horatio  Slocomb. 

A  conveyance  of  land, "  begiDning*  at  an  angle  in  the  stone  wall  on  the  easterly  side  of  the 
aforesaid  road;'*  thenoe  mnning  around  the  rear  of  the  lot  granted  **to  a  stake  and 
stones  at  the  aforesaid  road ;  thence  northeriy  on  the  line  of  said  road  to  the  first  men- 
tioned bound  ;^*  excludes  the  road. 

Action  op  tort  for  breaking  and  entering  the  plaintiff's 
close.  At  the  trial  in  the  court  of  common  pleas  the  plaintiff 
gave  in  evidence  a  deed  from  the  defendant  to  herself  of  "  a 
certain  tract  of  land,  situate  in  the  easterly  part  of  Sutton,  on 
the  easterly  side  of  the  road  leading  from  Samuel  Bigelow's  to 
said  Horatio  Slocomb's,  and  is  estimated  to  contain  two  acres 
and  twelve  rods,  bounded  as  follows :  beginning  at  an  angle  in 
the  stone  wall  on  the  easterly  side  of  the  aforesaid  road  and  on 
the  line  of  the  said  Bigelow's  land ;  thence  running  north  87° 
east  on  the  line  of  land  of  said  Bigelow  and  of  Horace  Leland 
twenty  two  rods  to  a  stake  and  stones ;  thence  south  11°  west 
on  the  grantor's  other  land  sixteen  rods  and  twenty  two  links  to 
a  stake  and  stones;  thence  south  85°  west  on  the  grantor's 
other  land  twenty  rods  and  two  links  to  a  stake  and  stones  at 
the  aforesaid  road  ;  thence  northerly  on  the  line  of  said  road  to 
the  first  mentioned  bound." 

The  plaintiff  contended  that  by  virtue  of  this  deed  her  land 
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extended  to  the  centre  of  the  road ;  and  introdnced  proof  of  her 
possession  of  a  portion  of  such  land,  on  which  it  was  admitted 
that  the  alleged  trespasses  occurred. 

The  defendant  introduced  evidence  tending  to  prove  that  the 
length  of  lines  as  expressed  in  the  deed  would  terminate  at  the 
bounds  mentioned  in  said  deed ;  and  contended  that  the  plain- 
tiff's deed  only  carried  her  on  the  road  to  the  stakes  and  stones 
at  the  southwest  corner,  and  the  angle  in  the  wall  at  the  north- 
west corner,  and  did  not  include  any  |X)rtion  of  the  road. 

But  Aihenj  J.  ruled  that  by  virtue  of  said  deed  the  plaintiff's 
land  extended  to  the  centre  of  the  road,  and  a  verdict  was  taken 
for  the  plaintiff.     The  defendant  alleged  exceptions. 

H.  Chapm  4*  C.  E.  PtaU^  for  the  defendant. 

F.  J7.  Dewey ^  for  the  plaintiff^  cited  NewhaU  v.  Ireson^  8  Cush. 
595;  Cold  Spring  Iran  Works  v.  IbUandjQ  Cush.  492;  Xhight 
▼.  Wilder,  2  Cush.  199 ;  3  Kent  Com.  (6th  ed.)  432. 

Shaw,  C.  J.  The  question  is  whether  the  plaintiff's  deed 
conveyed  the  land  to  the  centre,  or  only  to  the  easterly  side,  of 
the  road.  Courses  and  distances  are  but  circumstances,  and  in 
general  must  yield  to  monuments  and  abuttals.  The  theory  of 
the  law  in  this  respect,  as  held  in  this  commonwealth,  is,  that  by 
taking  land  for  a  highway  the  public  take  an  easement  only,  and 
not  a  fee ;  that  the  fee  must  be  in  somebody,  and  not  in  abey- 
ance, and  remains  in  the  abutter ;  that  the  public  easement  so 
completely  takes  all  that  can  be  made  serviceable  to  the  owner, 
that  what  remains  cannot  be  considered  of  much  value ;  and 
therefore,  if  he  makes  a  new  conveyance  bounding  "on  the 
road,"  and  says  nothing  more,  the  presumption  is,  in  the  ab- 
sence of  all  other  proof,  that  the  grantee  takes  ad  filum  vice. 
The  road  is  an  abuttal,  not  a  monument;  and  if  the  deed  does 
not  say  on  what  side,  it  shall  be  taken  to  mean  the  centre. 

But  if  the  party  chooses  to  retain  his  remnant  —  his  fee  in 
the  soil  under  the  road  —  he  may  do  so.  He  may  bound  by  the 
wall  on  one  side  of  the  road,  or  by  the  line  between  the  land 
and  the  highway.  If  by  a  careful  examination  of  the  descrip- 
tion,  such  is  seen  to  have  been  his  intention,  it  must  be  carried 
into  effect 
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In  Newhatt  v.  Ireson^  8  Cusb.  595,  the  court  held,  that  midet 
the  rale  of  constraction  which  gives  greater  effeet  to  mona- 
ments  and  abuttals  than  to  ootirses  and  distances,  a  boundary 
^  to  the  road  "  and  ^  on  the  road  "  extended  to  the  middle  of  the 
road. 

But  here  the  description  of  the  boundaries  begins  ^at  an 
angle  in  the  stone  wall  on  the  easterly  side  of  the  aforesaid 
road,"  which  is  a  point  in  the  wall,  not  in  the  middle  of  the 
road.  Thus  commencing  at  the  side  of  the  road,  it  goes  around 
the  rear  of  the  lot,  and  comes  back  to  the  road,  '^  to  a  stake  and 
stones  at  the  aforesaid  road ;  thence  northerly  on  the  line  of  said 
road  to  the  first  mentioned  bound."  Had  it  been  merely  <*  at 
the  road"  at  both  ends  of  the  description,  liiere  would  have 
been  more  ground  for  holding  that  it  went  to  the  middle.  Bnt 
when  it  starts  at  the  aide  of  the  road,  and  comes  back  to  the 
road,  and  thence  on  liie  line  of  the  road  to  the  point  of  begin- 
ning, the  conclusion  is  inevitable  that  the  road  is  excluded. 
The  court  are  all  of  opinion  that  the  description  by  its  terms 
clearly  excludes  the  highway,  and  thus  overrides  the  presump- 
tion that  a  grant  goes  ad  fiturn  rae.       EacceptionB  sustained. 


Joseph  Goodrich  vs.  Inhabitants  op  Lunenburg. 

Under  the  ReT.  Sts.  &  7, 4  27,  OM  aixlk  af  a  state  tuc  must  ba  aatesMd  on  polls,  altbangh, 
if  added  to  the  town  and  coonty  tax,  it  brings  the  poll  tax  on  each  indmdnal  above 
one  dollar  and  a  half.    Aad  if  the  tax  is  not  so  assessed,  the  whole  assessment  is  void. 

Thomas,  J.  This  is  an  action  of  contract  to  recover  the 
amount  of  a  tax  assessed  upon  the  plaintiff  in  the  defendant 
town  for  the  year  1865 :  the  tax  having  been  paid  bj  the  plain- 
tiff after  seiiure  of  his  property.  The  case  is  before  us  upon 
an  agreed  statement  of  facts. 

The  plaintiff  says  the  tax  was  iUegatty  assessed,  because  one 
ttxth  part  of  the  sum  to  be  raised  was  not  assessed  upon  tiie 
polls.    Upon  this  point  the  agreed  feicts  are  as  follows : 
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^  Tke  t«x€0  for  th«  year  1B55  for  tfae  town  of  Lnaenbnrg  were 
State  teK        .        .  ...        .1^95.00 

CooQtytu. 662.08 

Town  graat    .        •                        •        «        .  3130.00 
Ovcdayio99 84.93 

$4372.00 
Hig^ay  dsfioteaciee 40.92 


$4412.93 

^  Valnatioo  of  wal  and  pcrtoaai  estate  $672|361. 

"^  Number  of  polls  306;  poU  tax  f  1.5a 

^  One  sixth  part  of  the  tax  might  have  eonvenientiy  oeen 
aasesaed  apoa  the  poUs  without  assessing  more  than  f  1.50  apon 
a  pdi  £or  town  and  oonaty  poiposes.''    This  was  not  done. 

Two  qnestioas  then  arise  i  first,  whether,  and  under  what  state 
of  &ctS|  the  law  reqniies  that  one  sixth  part  of  the  whole  mim 
to  be  raised  shall  be  assessed  upon  the  polk ;  aad  the  seoond  is, 
whether  the  oiuissiQn  so  to  assess  makes  the  assessment  Toid. 

1.  Upon  the  first  point  the  language  of  the  statute  is  plain. 
'^The  assessors  shall  assess  upon  the  polls,  as  nearly  as  the 
same  can  be  oonveniently  done,  one  sixth  part  of  the  whole  sum 
to  be  raised ;  provided  the  whole  poll  tax,  assessed  in  any  one 
year,  upon  any  individual,  £cMr  town  and  county  purposes,  except 
highway  taxes,  shall  not  exceed  one  dollar  and  fifty  cents ;  and 
the  residue  of  said  whole  sum  to  be  raised  shall  he  apportioned 
upon  properly,  m  the  maancr  provided  in  this  chapter.'^  Rev. 
fits.  e.  7,  §  27. 

These  provisions  are  simple  and  explicit  One  sixth  part  of 
the  whoie  tax,  as  nearly  as  can  cowenieotly  be  done,  is  to  be 
assessed  upon  the  polls;  the  residue, or  five  sixths, upon  property. 
This  is  the  rule  for  the  dislzibution  or  apportionment  of  the  bur- 
den of  taxation.  To  this  general  rule  there  are  two  exceptions. 
The  first  has  re&renee  wholly  to  the  fiicility  of  maldng  the  assess- 
Boent,  the  avoiding  of  fractions  and  of  the  minute  division  of 
amall  sums,  and  is  iEoand  in  the  words  ^  as  nearly  as  the  same 
oan  be  conveniently  done." 
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The  other  exception  relates  to  certain  well  known  purposes 
of  taxation,  and  limits  the  amount  to  be  assessed  in  one  year 
upon  a  poll  for  those  purposes:  '^  Provided  the  whole  poll  tax, 
assessed  in  any  one  year,  upon  any  individual,  for  town  and 
county  purposes^  except  highway  taxes,  shall  not  exceed  one 
dollar  and  fifty  cents."  Out  of  this  exception  of  town  and 
county  purposes  are  excepted  highway  taxes.  The  rule  of 
assessment  is  this :  the  polls  shall  bear  one  sixth  of  the  burden 
of  taxation ;  the  property,  fi^  sixths.  But  if  the  assessors  find 
that  one  sixth  of  the  taxes  raised  for  town  and  county  purposes, 
after  deducting  highway  taxes,  being  assessed  upon  the  polls, 
would  exceed  one  dollar  and  fifty  cents  for  a  poll,  such  excess 
roust  be  put  upon  property. 

But  there  are  other  well  known  taxes  than  those  raised  for 
town  and  county  purposes,  as  the  school  district  and  state  tax, 
with  respect  to  which  no  such  limitation  or  restriction  exbts. 
That  is  to  say,  the  general  rule  exists,  requiring  one  sixth  to  be 
assessed  upon  the  polls,  as  nearly  as  can  conveniently  be  done ; 
but  there  is  no  limitation  restricting  the  amount  to  be  assessed 
upon  a  poll  to  one  dollar  and  fifty  cents. 

With  respect  to  a  school  district  tax,  it  has  been  decided  by 
this  court,  that  the  restriction  does  not  exist  The  case  arose  in 
this  county  in  1833.  By  the  SL  of  1826,  c.  143,  §  11,  moneys 
voted  to  be  raised  by  school  districts  were  to  be  assessed  in  the 
same  manner  as  town  teixes  were  assessed.  The  tax  act  then 
in  force,  the  St.  of  1828,  c.  143,  9  3,  contained  the  same  rule 
and  the  same  restriction  as  to  the  assessment  upon  polls,  which 
are  found  in  the  Rev.  Sts.  c.  7,  §  27.  The  court  held,  that  the 
restriction  as  to  the  amount  of  the  poll  tax  did  not  extend  to 
school  district  taxes,  but  applied  in  terms  to  taxes  levied  for 
town  and  county  purposes.  The  poll  tax  for  the  school  distriet 
was  one  dollar  and  eighty  seven  cents ;  and  the  court  held  it  to 
be  legal     Taft  v.  Wood,  14  Pick.  362. 

In  the  case  at  bar,  there  was  a  state  tax  to  be  assessed  of  $495. 
One  sixth  part  of  it  could  have  been  conveniently  assessed  upon 
the  polls  without  assessing  more  than  a  doUar  and  fifty  cents 
upon  a  poll  <^  for  town  and  county  purposes.^'     Stat«  taxes  .an 
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to  be  asaessed  aceoidiog  to  the  roles  prescribed  iti  the  twenty- 
seventh  chapter  of  the  revised  statutes.  Rev.  Sts.  c.  7,  §  16. 
One  sixth  part  of  the  tax  is  to  be  assessed  upon  the  polls«  No 
part  of  it  was  so  assessed.  This  omission  was  not  only  a 
violation  of  the  letter  of  the  statute,  but  of  the  principle  by 
which  the  legislature  have  distributed  and  apportioned  the 
burden  of  taxation.  By  the  rule  adopted  by  the  assessors,  no 
portion  of  the  state  tax  would  fall  upon  the  polls,  but  the 
whole  be  borne  by  property. 

It  is  true  that  under  §  25  of  c.  7  of  the  revised  statutes,  the 
assessors  may  include  in  the  same  assessment  their  state,  county 
and  town  taxes,  or  any  two  of  them,  when  they  may  think  it 
convenient  But  this  power,  given  for  the  convenience  of  the 
assessors,  does  not,  it  is  plain,  change  the  principles  by  which 
the  taxes  are  to  be  apportioned.  Otherwise,  the  question 
>«7hether  any  part  of  the  burden  of  state  taxation  was  to  be 
borne  by  the  polls  would  depend  upon  the  discretion  of  the 
assessors  of  each  town  or  city,  and  there  would  be  no  uniform 
rule  upon  the  subject. 

We  arc  of  opinion  therefore  that  this  tax  was  illegally  as- 
sessed ;  and  that  one  sixth  of  the  state  tax  should  have  been 
distributed  among  the  polls,  although  the  effect  would  have  been 
that  the  whole  poll  tax  for  state,  county  and  town  purposes 
would  have  exceeded  one  dollar  and  fifty  cents. 

2.  The  second  question  is,  whether  this  mode  of  assessment 
renders  the  tax  void.  We  think  that  is  the  necessary  result  It 
is  not  a  question  of  overtaxation  of  persons  liable  to  be  taxed,  or 
of  the  omissioii  of  persons  and  property  subject  to  taxation,  or 
of  ioetnding  in  an  assessment  a  tax  for  an  illegal  purpose, 
or  the  neglect  of  a  statute  direction  for  the  more  convenient 
transaction  of  the  business  of  assessors.  It  does  not  therefore 
fall  within  any  of  the  decisions  cited  by  the  learned  counsel  for 
the  defendants.  It  is  a  case  where  the  tax  itself  has  been 
assessed  upon  erroneous  prindi^es,  in  violation  of  the  statute 
and  of  the  policy  by  which  the  burdens  of  taxation  have  been 
apportioned.  It  was  an  assessment  which  could  not  be  lawfully 
made. 


Digitized  by 


Google 


at  WOBCBSVBS. 

BlnM  JL  Lm  &  ottkMii  EXMVtMS. 

Thfi  dftoiaioB  of  this  point  rendaos  it  uaiieoessary  to  eoimder 
jbhp  pther  objectiona  made  to  the  validity  of  tbe  aBsessnient 
The  nssiilf  10  that  the  plaintiff  must  recover  the  amount  of  tiie 
taip,  bat  without  the  coste  of  the  eoUeotioo.  Skaw  v.  Beckett 
7  Ciwh.  44^  Jitdgmgni  for  thepbUniif. 

a  D§ven$,  Jr.  8f  Q.  F.  Saaff  tot  the  plaintiff. 

K  Wofidi  fof  th^  defeodante»  cited  mUvngham  v.  8»qw^  6 
Ma89.  547 ;  ^lackkurn  v,  Walpole,  9  Pick.  97 ;  Torrey  y.  MUf 
bmyy  21  Hck.  64;  St.  1815,  c.  130;  i^4«ti0  v.  Bailsyyl9  PUfc. 
436 ;  Coleman  v.  iin^r^ofi,  10  Abas.  105 ;  St.  1895,  a.  461,  ^  2; 
^ev.  Sts,  c.  7,  §^27,  37;  IFo/^M  v.  iVtMeto%  4  Met  590 ;  Aw 
ton  Water  Pop§r  Cq.  %  BQriofiy  9  Met  199 ;  Bowe  v.  jBo^toi,  7 
r.i^h.  273 ;  Lmoh  v.  Worce$ter,  9  Cwh-  ^ ;  IFi%*A4  v.  Boston, 
9  Cu9h.^33;  Bourne  v.  Bo^toth  2  Qarf|y,494, 


^TEB  PiEi^o^  VS.  Artemas  Ije^  if^  Qtbexei  l^ecntoip. 

I^and  was  devised  for  life,  and  then  directed  to  be  sold  and  the  net  proceeds  equally  divided 
among  the  testator^s  children  and  their  heirs.  Dnring  the  continaance  of  the  life  estate 
one  of  the  children  becamfi  iuolvent,  and  his  {iropertj  was  assigned  under  A.  UM,  &  lA 
ffeldj  that  his  Own  sh^ra  pa^Md  to  bif  assigQees;  at  ifp|l  pip  his  right  in  tl^^  share  of  an- 
other child  deceased  since  the  testator,  if  si|ch  other  child  died  be^re  the  assignment,  but 
not  othenrise. 

Action  of  oontbjlot  to  recover  two  thirds  of  the  prooeeda 
qf  the  sale,  by  the  defendants  as  ezecntors,  of  a  farm  of  the 
plaintiff's  father,  who  died  in  1887,  and  by  fab  will  gave  the 
use  and  impnovement  erf  said  fiavm  to  his  parents  for  life,  and 
^dded  this  [nrovision :  ^^  At  the  decease  of  my  father  and  mother, 
meaning  the  last  survivor,  the  aforesaid  farm  shall  be  sold  for 
the  most  it  will  bring,  and  the  net  proceeds  tbeeeoi  equally 
divided  among  my  childreii  and  thpir  heirs.''  The  testator's 
parents  sarvived  hira^  his  father^  who  w^  the  Ifist  survivor, 
dying  in  1860«  The  testator  left  thsee  children,  the  plaintift 
Lucy  and  Sophia,  tbe  last  of  whom  died  before  her  grandfather, 
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nnmamed  ami  withOHt  keue*  After  the  probate  of  tke  wS^ 
and  before  tbe  deatb  of  the  testatoi'B  ffttb^,  the  plaintiff  be- 
came insolvent,  bia  estate  was  dnly  assigned  to  assqinees,  and 
he  obtained  his  ceitifieate  of  discharge  in  insolvency.  S^tid 
assignees,  before  tbe  commencement  of  this  action,  executed  a 
conveyance  to  a  third  person,  purporting  to  convey  all  the  plain* 
tiff's  right  against  the  defendants  for  the  proceeds  of  said  sale. 
This  action  was  brought  by  the  plaintiff  for  his  own  benefit, 
without  the  consent  of  his  assignees  or  of  tbbse  claiming  under 
them,  and  was  submitted  to  the  decision  of  the  eourt  upon  the 
facts  above  stated. 

P.  a  Bacon,  for  the  plaintiff,  cited  fi».  1838,  c.  163,  §  5 ;  Emer- 
son  V.  OuOer,  14  Kck.  108;  JERgden  v.  WilUamon,  3  P.  W.  132; 
Leigh  &  Dabell  on  Conversion,  d  6 ;  Motley  v.  Bitdy  3  Yes. 
628;  StiUMTt  V.  Bruce,  3  Ves.  682 ;  Ehllowa^  t.  Eblloway,  5  Vesw 
399 ;  2  Jarman  on  Wyis,  22 ;  Com.  Dig.  Bankrupt,  D.  9. 

G.  F.  HboTy  (C.  D&vem,  Jr^  with  him,)  for  the  defendants^ 
cited  SL  1838,  c.  163,  §  5\  Winslow  v.  Ooodioini  7  Met.  363 ; 
Chrdner  v.  Ehoper,  3  Ghray,  398 ;  Hig^den  v.  WiUiamson,  3  P. 
W.  132;  Holland  v.  Orufl,  3  Gray,  179,  180,  &  cases  cited  > 
Grievesan  v.  Kirsoppf  2  Keen,  653 ;  Leigh  &  DalzeU  on  Conver- 
ision,  136,  &  cases  cited ;  Fletcher  v.  Ashbumer,  1  Bro.  C.  C 
497 ;  Reed  v.  VhderhiUj  12  Barb.  113 ;  SmiA  v.  Ketmaey,  2  Barb. 
Ch.  538 ;  &Mik  v.  Starr,  3  Whart  62 ;  Hankim's  Estate,  4  W. 
&  S.  300 ;.  McGinms  v.  FoUer,  4  Georgia,  377 ;  Field  v.  HaUch 
welly  12  B.  Mon.'517. 

Shaw,  C.  J.  The  court  are  all  of  opinion  thaty  by  foroe  of 
the  testator's  will,  the  estate  vested  in  tbe  father  and  mother  for 
their  lives  respectively.  But  there  being  no  devise  over,  the 
reversion  in  fee,  by  right  of  inheritance,  passed  by  law  to  the 
heirs  at  law  of  the  testator,  who  were  bis  three  children.  Nor 
was  thia  result  prevented  or  affecrted  by  the  power  to  sell,  given 
to  the  executors.  This  power  was  aecomfpanied  by  no  express 
gift  of  the  estate  to  the  executors  as  tiHi^es ;  nor  was  soch 
legal  interest  in  them  necessary  to  tbe  execution  of  their  power, 
so  as  to  pass  by  impUoatioa.  A  power  of  sale,-  accompanied  by 
no  gift  of  the  legal  estate,  express  or  implied,  is  a  naked  power, 
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which  has  no  operation  till  execated ;  and  then  it  operates  by 
relation  to  defeat  the  estate  of  the  heir  or  devisee.  Indeed*,  in 
the  present  case,  it  was  of  very  little  importance  to  any  real 
rights  of  parties,  whether  the  power  should  be  ever  execated 
or  not ;  because,  when  executed,  the  proceeds  were  to  go  to  the 
same  heirs  and  in  the  same  proportions  as  those  in  which  they 
took  the  reversion  by  inheritance.  It  was  provided  as  a  con- 
venient mode  of  distributing  the  estate  in  money,  instead  of  let- 
ting it  pass  as  real%state,  in  case  it  should  be  thought  advisable. 

Before  the  death  of  the  testator's  father,  and  whilst  the  real 
estate  was  held  by  him  as  tenant  for  life,  the  plaintiff  went  into 
insolvency.  The  question  is,  whether,  by  the  law  of  insolvency, 
the  plaintiff's  third  in  the  real  estate  passed  by  the  assignment 
to  the  assignees  ?  The  court  are  of  opinion  that  it  did.  It  was 
a  valuable  interest  in  real  estate,  defeasible  only  by  a  sale,  which, 
if  made,  would  substitute  the  proceeds  for  the  real  estate.  The 
object  of  the  insolvent  law  is  to  make  the  whole  of  the  existing 
property  of  the  debtor  available  to  the  payment  of  his  debts, 
and  is  not  confined  to  technically  vested  estates.  The  test 
given  by  the  original  insolvent  law,  St.  1838,  c.  163,  §  5,  is  this : 
"which  assignment  shall  vest  all  the  property  of  the  debtor,  both 
real  and  personal,  which  he  could  by  any  way  or  means  have 
lawfully  sold,  assigned  or  conveyed,  or  which  might  have  been 
taken  in  execution,  at  the  time  of  the  first  publication."  We 
think  the  case  is  clearly  within  the  principles  laid  down  in  Oard' 
ner  v.  Hooper^  3  Gray,  398.  We  are  of  opinion  therefore  that  the 
insolvent's  own  third  passed  by  the  assignment  to  his  assignees. 

But  a  different  rule  may  apply  to  the  one  half  of  one  third, 
taken  by  the  insolvent  as  heir  of  his  sister  Sophia,  who  died 
without  issue  and  unmarried.  His  title  to  that  did  not  accrue 
until  her  decease ;  and  it  does  not  appear  whether  her  decease 
preceded  or  followed  the  insolvency  of  the  plaintiff.  If  on  in- 
quiry it  shall  appear  that  it  followed  that  event,  then  it  is  a  new 
acquisition  to  the  plaintiff  after  his  insolvency,  and  he  has  a 
right  to  receive  it  and  hold  it  to  his  own  use.  If  she  died  previ- 
ously to  his  insolvency,  then  the  entire  half  goes  to  the  assignees. 

Judgment  accordingly. 


Digitized  by 


Google 


SEPTEMBEE  TEEM  1857.  45 

K«iit«.LM&tniMtoe. 


Thomas  G.  Kent  vs*  Salbm  Lsb  &  Trostee. 

K  writ  against  a  mortgagor  in  posawsion,  and  agdnat  llie  mortgagee  aa  hia  tmatee*  under 
SU  1844,  c.  148,  i  a,  moat  be  served  by  copy  on  the  principal  defendant,  like  other  tmt- 
tee  processea* 

BieELOw,  J.  This  a  a  process  ander  Si.  1844,  c.  148,  §  2, 
which  anthorizes  a  creditor  to  attach  personal  property  under 
mortgage,  when  in  the  possession  of  the  mortgagor,  in  like 
manner  as  if  unincambered,  and  to  sammon  the  mortgagee  or 
his  assigns  as  the  trustee  of  the  mortgagor.  The  only  question 
raised  is  aa  to  the  sufficiency  of  the  service  of  the  writ  on  the 
defendant,  which  was  by  a  separate  summons,  as  in  the  ordi- 
nary case  of  an  attachment  of  the  goods  or  estate  of  the  defend- 
ant. The  objection  to  the^  service  is,  that  it  should  have  been 
made,  as  in  case  of  a  trustee  writ,  according  to  £^.  1837,  c.  210, 
§  1,  and  Bev.  Sts.  90,  §  39,  in  the  same  manner  as  an  original 
summons  without  an  attachment,  by  reading  it  to  the  defendant 
or  serving  him  with  a  copy  thereof. 

This  objection  is  supported  by  a  literal  interpretation  of  the 
language  of  St.  1844,  c.  148,  §  2,  which,  in  giving  the  right  to 
summon  the  mortgagee  as  trustee,  uses  the  same  phraseology  as 
that  adopted  in  Bev.  Sts.  c.  109,  §§  3, 4,  concerning  the  process  of 
foreign  attachment  It  is  there  provided  that  in  such  case  the 
writ  shaU  be  in  the  form  authorizing  an  attachment  of  the  goods 
and  estate  of  the  debtor,  and  the  person  having  goods,  effects  and 
caredits  of  the  principal  defendant,  "'  may  be  summoned  as  trus- 
tee." So  under  this  statute  the  writ  authorizes  an  attachment 
of  the  property  of  the  debtor,  and  provides  that  *^  the  mortgagee 
may  be  summoned  as  trustee."  This  is  quite  decisive,  according 
to  the  well  known  rule  of  exposition  of  statutes,  that  where  lan- 
guage is  used  having  a  well  settled  meaning  fully  understood  in 
its  application  to  a  subject  matter,  it  is  to  be  interpreted  in  con- 
formity with  its  usual  signification,  unless  it  clearly  appears  to 
have  been  used  in  a  different  sense.  There  is  nothing  in  the 
statute  under  which  the  present  action  is  brought,  to  indicates 
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that  the  mortgagee  was  to  be  summoned  as  trustee  in  any  dif- 
ferent manner  or  by  any  other  process  than  that  adopted  in  case 
of  foreign  attacbmeni. 

But  upon  looking  more  closely  into  tiie  provisions  of  this 
statute,  it  wffl  be  found  to  be  only  a  sKgfat  extension  of  flie 
trustee  process,  as  used  in  connection  with  the  same  subject  in 
the  Rev.  Sts.  c.  109,  §§  25-28,  and  St.  1829,  c.  124.  By  those 
prorisTons  of  staiute  a  moortgagee  having  goods  mortgaged  in 
his  possession  might  be  sumcmoned  and  ehorged  as  trustee  under 
an  order  of  court  allowing  the  phdntiff  to  pay  or  tender  the 
amouoi  due  to  tiie  trastee  under  tbe  mortgage ;  and  thereupon 
the  mortgagee  was  to  deliver  the  goods  to  the  officer  holding 
the  execution  issued  in  the  suit,  as  in  other  cases  where  specific 
articles  wcee  in  tiie  hands  of  a  tniaiee  belonging  to  the  pri»« 
cipal  defendant.  The  St.  of  1844,  e.  148,  only  extended  this 
light  to  sunsaoNMi  the  mortgagee  as  trustee  to  cases  where  he 
was  not  in  actual  possession  of  the  moi^gaged  property,  with 
the  additional  rig^t  to  ihe  plaintiff  ei  attaching  the  mortgaged 
property  in  possession  of  the  mortgagor,  sinrilar  provisions  being 
made  for  the  payment  by  the  attaching  creditor  to  the  mort- 
gagee of  the  amount  found  due  under  his  mortgage.  It  seems 
to  us  therefore  that  the  legislature  did  not  intend  to  alter  tiie 
process  by  which  a  creditor  was  enabled  to  reaieh  mortgaged 
property,  adjust  tbe  respective  rights  of  the  parties  to  it,  and, 
after  satisfying  tbe  Uen  upon  it,  apply  it  to  the  payment  of 
bis  debt.  It  w«8  only  as  extension  of  tbe  satme  process,  rer«« 
dering  it  more  efficacious,  but  not  dianging  its  nature,  or  the 
mode  in  which  it  vtras  to  be  served.  It  follows  that  the  present 
action  must  be  regaided  as  a  truvtee  process,  and  not  having 
been  aerved  acoofding  to  law,  the  enlary  must  be 

Action  dismissed. 

T.  G.  Kent,  pro  se. 

a  a  Estfi  for  the  dafeadant 
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Whether  *'  the  dAmegts  demanded  exceed  twenty  dollars,"  and  thiu  entitle  either  party  tt 
demand  a  trial  by  jury  berore  a  justice  of  the  peace  under  8(,  1852,  e.  814,  is  to  be  deter- 
mined by  the  ad  deammm  in  the  urit; 

A  meHmi  4i»  dismisa  an  MtioB  la  the  oout  of  cotooMili  pleasi  t»  the  feAisal  of  the  justly 
of  the  peace  before  whom  it  hatf  been  commenced  to  order  a  joiy,  cannot  be  entertained 
after  the  Urst  term,  even  if  a  similar  motion  has  been  made  befbie  the  justice. 

AcTiaM  OF  ooN^RACTy  cotDoienced  befinre  a  justice  of  the 
peace  on  the  27tb  of  Ootober  185S,  to  recover  $17.95  according 
to  an  account  annexed  to  the  writ.  Tb6  ad  dammiin  in  the  writ 
was  $40.  The  defendant  on  the  lettini  day  demanded  in  writ* 
ing  a  trial  by  jniy.  But  the  juetice  declined  to  order  a  jury  to 
be  snaiaDiioned)  on  the  groand  that  it  was  apparent  from  an  in- 
apection  of  the  entire  record^  that  the  scun  actually  dahned  and 
sought  to  be  recovered  waa  less  than  twenty  dolbffs ;  and  con- 
tiniiied  the  action.  The  defendaatf  at  an  int^mediate  day,  in 
writiag,  denied  the  plaiivtiff 'a  right  to  maintain  his  action,  and 
filed  an  aeeoui^t  ia  set-off;  and  OA  the  day  to  whieh  the  actior 
trad  been  co^tixmed^  filed  a  motion  that  the  action  be  disiniaBed, 
whieb  waa  disallowed ;  and  he  tbeveapoa  submitted  to  be  de- 
feulted^  and  appealed  to  the  court  of  eoHHuon  pleas.  After  the 
case  had  been  in  that  court  three  terms,  he  renewed  his  motion 
to  diamiss,  which  was  aUowed  by  Perkins^  J^  and  the  action 
diamissed  aocordingly,  and  j^gfnent  given  tot  the  defendant  for 
bis  costs.     The  i^aintiff  appealed. 

T.  JL  Ware^  for  the  plaints 

G.  F.  Baileth  for  the  defendant. 

Dbwet,  J.  Upon  the  principal  point  argued  in  this  case,  the 
right  of  the  defendant  in  this  action,  on  the  trial  before  the  jus- 
tice of  the  peaee,  to  have  a  trial  by  jury,  we  have  no  hesitation 
in  ruling  that  the  justice  erred  in  refusing  the  request  of  the 
defendant  for  a  jury.  Prior  to  the  St.  of  1852,  c.  314,  no  sudi 
light  could  be  claimed  in  a  trial  before  a  justice.  By  the  pro- 
visions of  that  statute  the  jurisdiction  of  justices  of  the  peac# 
waa  extended-  from  twenty  doUara  to  one  bundr'ed  dollars,  with 
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the  further  enactment  that  ^  where  the  damages  demanded  ex- 
ceed twenty  dollars,"  either  party  to  the  action  may,  on  the 
return  day  of  the  writ,  demand  a  trial  by  jury. 

The  question  before  us  is  whether  the  right  to  have  a  jury  is 
to  depend  upon  the  statement  of  the  demand  in  the  declar- 
ation, or  the  amount  stated  in  the  cui  damnum  of  the  writ. 
Upon  this  point  the  analogies  are  very  striking,  as  foand  in 
many  cases  that  have  been  decided  under  other  statutes,  par- 
ticularly those  regulating  rights  of  appeal,  some  of  which 
are  very  like  the  present  case  in  their  language,  as  in  the 
case  of  St.  of  1820,  c.  79,  §  4,  allowing  an  appeal  in  a  personal 
action  in  which  <<  the  debt  or  damages  demanded  shall  exceed 
the  sum  of  one  hundred  dollars."  The  constrnction  of  this  pro- 
vision arose  in  a  case  where  the  demand  or  cause  of  action  set 
out  in  the  declaration  was  less  than  one  hundred  dollars,  but 
the  ad  damnum  was  stated  at  more  than  one  hundred  dollars. 
This  court  held  that,  as  to  the  right  of  appeal,  ^  the  debt  or 
damages  demanded"  must  be  fixed  by  the  sum  stated  in  the  ad 
damnum^  and  not  by  the  sum  stated  in  the  declaration.  Cham- 
berlain V.  Cochran^  8  Pick.  522.  In  accordance  with  this  has 
always  been  the  practical  construction  of  the  St.  of  1840,  c.  87, 
as  to  the  question  whether  a  case  could  be  removed  from  the 
court  of  common  pleas  to  this  court.  See  also  Sapffood  v.  Dfh- 
hertpy  8  Gray,  373. 

The  court  are  therefore  of  opinion  that  the  justice  erred  in 
not  ordering  a  jury  as  requested  in  the  present  case.  Nor  do 
we  think  that  the  defendant's  pleading  subsequently  to  the 
merits  of  the  case  was  any  waiver  of  his  rights.  He  could  do 
no  otherwise,  as  he  could  not  appeal  at  that  stage  of  the  case. 

How  far  the  right  of  appeal,  when  exercised,  opens  in  the 
higher  court  questions  of  irregularity  in  the  course  of  the  trial 
below,  may  require  further  consideration,  when  a  case  arises 
in  which  that  point  shall  be  found  necessary  to  be  decided. 
The  trial  on  the  appeal  is  for  the  most  part  a  trial  independent 
of  that  below,  and  is  given  for  the  purpose  of  securing  another 
tribunal  to  pass  upon  the  whole  case.  Hence  all  questions  of 
admission  or  rejection  of  evidence,  and  all  rulings  in  matters  of 
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law,  as  well  as  the  finding  upon  the  facts,  are  in  such  cases  bj 
the  appeal  rendered  unimportant,  and  are  not  the  subject  of 
consideration  by  the  appellate  court  Bev.  Sts.  c.  85,  §  13.  Ball 
V.  Burke  J 11  Cush.  80.  All  questions  of  jurisdiction  of  the  court 
before  whom  a  cause  is  pending  are  of  course  always  open,  and 
a  motion  to  dismiss  the  appeal  would  properly  present  an 
inquiry  as  to  the  jurisdiction  of  the  justice. 

But  in  the  present  case  the  justice  clearly  had  jurisdiction. 
His  jurisdiction  was,  by  the  statute  already  cited,  extended  to 
all  civil  actions  wherein  the  debt  or  damages  demanded  do  not 
exceed  the  sum  of  one  hundred  dollars.  The  case  was  therefore 
properly  before  him,  and  it  was  his  duty  to  have  ordered  a  jury 
upon  the  request  of  the  defendant.  His  failure  to  order  a  jury 
was  no  cause  for  a  motion  to  him  to  dismiss  the  action,  and  the 
filing  of  such  a  motion  could  not  be  the  basis  for  any  future 
order  of  the  court  of  common  pleas  to  dismiss  the  same,  the 
justice  having  jurisdiction  of  the  case,  although  there  may 
have  been  a  mistriaL 

Upon  the  appeal  to  the  court  of  common  pleas,  if  any  objec- 
tion was  open  there  to  this  mistrial  by  reason  of  the  justice's 
refusal  to  order  a  jury,  (upon  which  we  express  no  opinion,)  it 
was  not  one  founded  on  the  want  of  jurisdiction,  for  which  the 
court  may  be  moved  at  any  stage  of  the  case ;  but  a  motion  to 
dismiss  for  informality  in  the  proceedings  before  the  justice,  and 
an  erroneous  ruling  as  to  the  mode  of  trial  before  him.  Such 
motion,  if  sustainable  at  all,  should  have  been  made  at  the  first 
term  of  the  entry  of  the  action  in  the  court  of  common  pleas, 
and,  if  not  then  made,  must  be  considered  as  waived.  In  the 
present  case  it  was  not  until  the  fourth  term  of  the  pendency  of 
the  action  in  the  court  of  common  pleas  that  a  motion  to  that 
court  to  dismiss  the  action  was  made.  This  we  think  was  too 
late,  and  all  objections  to  the  proceeding  before  the  justice  were 
waived  by  the  delay.  The  order  for  dismissing  this  case,  made 
fcy  the  court  of  common  pleas,  was  erroneous,  and  is  to  be  set 
aside,  and  the  case  remitted  for  trial. 

VOL*  IX.  4 
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Calvin  Fost^h  &  others  vs.  Eli  C.  QoxTLbiUo  &  others. 

ff,  after  the  flllogf  of  »  trMtofv  pefltion  for  khBolv^iie]^  pfoeeetfing^  on  the  ground  of  a 
flrandulent  preference,  it  is  frandolently  i^greed  between  the  petkiofting  creditor  and  the 
debtor,  in  order  to  cany  out  each  preference  and  to  enable  the  debtor  to  obtain  his  dis- 
chaige,  that  the  debt  of  the  petitioning  creditor  shall  be  paid  and  tihe  petition  dlamiesed, 
other  oredifeon  am  entitled  to  oome  m  and  prosecute  tbe  petition. 

Thomas,  X  This  is  a  case  of  novel  in^phressioo,  but  to  \» 
decided  by  the  application  of  iBimildar  pfrinoiirfes.  Oar  srysiem 
of  insolvency  is  comparatively  new,  and  new  qne'stioos  may' 
well  be  expected  to  arise,  questions  to  which  tbe  words  of  the 
statutes  will  not  furnish  af  direct  answer;  but  which  are  not  dif' 
ficult  of  solution  in  the  light  of  tbe  general  principles  nptfa 
which  a  system  of  insolveacy  j^oceeds^  and  which  otir  stat- 
utes recognize  and  affinu.  It  was  in  view  of  this  praetioal 
difficulty  of  foreseeing  and  providing  for  ^very  exigency  which 
might  arise  in  the  application  of  the  system,  that  the  eighteenth 
section  of  the  statute  of  1838,  c.  163,  was  ftamed,  giving  to  thiia 
court  jurisdiction  in  equity  over  the  subject,  and  **  power,  in  all 
cases  which  are  not  iu  tbe  statutes  otherwise  specially  provided 
for,  upon  tbe  bill,  petition  or  other  proper  process  of  any  party 
aggrieved  by  any  proceedings  under  the  act,  to  hear  and  detev- 
mine  the  case  as  a  court  of  chancery,  and  to  make  snob  ord^ 
and  decree  therein  as  law  amd  justice  shall  require." 

This  is  a  biil  in  equity  brought  under  the  provisions  of 
this  section*  To  this  bill  a  general  demurrer  is  filed  Upon 
this  demurrer  tbe  facts  well  stated  in  the  bill  are  to  be  taken  as 
trae. 

They  are,  in  substance  and  in  their  order,  so  fhr  as  they  are 
material  to  this  inquiry,  that  Goulding  (Eli),  Gvegory  and 
Clark,  lumber  merchants,  doing  business  under  the  firm  of 
Gregory  &  Clark,  were  on  the  14th  of  August  1856  insolvent, 
and,  being  so  insolvent,  made  a  eonveyance  of  all  the  estate, 
real  and  personal,  and  all  the  choses  in  action  of  every  name 
and  nature  of  said  Gregory  &  Clark,  to  Henry  Goulding  and 
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Hanisoii  Bliss,  in  contemplatiaa  of  insolv^icy,  with  Sntent  to 
make  to  the  grantees  payment  of  preexisting  elaime  and  to  give 
them  a  prefeienee  over  the  other  cteditprs  of  said  firm ;  the  said 
Henry  Godding  and  Bliss  having  reasonable  cause  to  believe 
that  said  fin9  was  insolvent,  and  that  said  conveyance  was 
made  io  contemplation  of  insolveney ;  th^t  within  six  mouths 
after  the  making  ot  such  copveyanee,  to  w^t,  on  the  13th  day 
of  February  1857,  one  Dana,  a  cseditor  of  the  firm  in  a  debt  of 
an  amount  exceeding  one  handred  dollar^,  and  provable  against 
the  estate,  filed  his  petition  in  the  court  of  insolrency  for  the 
<roaaty  of  Woiced«r,  setting  feith  the  Uicis  before  stated,  and 
praying  that  after  due  notice  a  wanant  might  issue  to  take  pos- 
session of  the  estate  of  said  iesolvents,  and  that  farther  pro- 
ceedings might  be  had  for  dividing  and  distributing  the  same 
among  all  the  creditors  of  said  Ooulding,  Gregory  and  Clcgrk ; 
that  upon  such  petition  a  nqtiQe  was  ordered  and  served  upop 
the  alleged  inaolyents,  ijptarnable  pn  the  18th  of  said  Feb- 
taaiy,  but  that  *^the  defendants,  b^bqe  any  hearing  was  had, 
combiniiig  to  obtain  firaodulent  pve&reaces  in  favor  of  said 
Dana,  Henry  GouUing  and  Bliss,  over  the  plaiati£b  and  the 
other  creditors,  and  to  enable  sajd  Eli  Goulding,  Gregory  and 
Claik,  Henry  Goulding  and  Bliss,  to  eany  out  the  fraudulent 
purpose  alleged  in  said  petition,  and  to  defeat  and  evade  thp 
operation  of  the  insolvent  laws,  and  to  enable  said  Eli  Gould- 
ing, Gregory  and  Qadc  to  obtain  thek  discharge  under  proceed- 
ings in  insolvepcy  to  be  subsequently  commenced  by  them,  did 
agree  that  said  Eli  Qoolding,  Gregory  and  Clark  should  pay  ot 
secure  to  said  Dane^  his  said  claim^  ip  whole  or  ip  pfirt,  and  that 
Mid  ))ana  shonld  withdraw  his  said  petition ;  that  in  pursuance 
of  said  arrangepBient  said  elaim  was  paid  or  secured,  in  whole  or 
in  part,  by  the  said  Bli  Goulding,  Gmgory  and  Clark,  or  by  some 
ctae  in  theii  beb^  or  by  the  said  Henry  Gk)ulding  aqd  piiss, 
and  the  same  waa  reoeived  by  said  Dana,  and  thereupon  said 
Dana  negleeted  and  refused  to  prosequte  said  petition,"  but  on 
^id  eighteenth  pf  February  af  peared  before  said  couK  of  in^ol^ 
veney  and  i^qqeated  that  the  same  should  be  dismissed ;  that  at 
Hm  sama  time  the  plaintifiivwho  had  velied  i^on  said  petition 
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and  upon  its  being  prosecuted  in  good  fiaitb  by  said  Dana^ 
<<  also  appeared,  and  applied  to  said  court  for  a  continuance  of 
said  cause,  which  was  granted,  and  the  same  was  thereupon 
continued  to  the  26th  of  said  February,  when  the  plaintiffs  filed 
their  petition  in  said  court,  verified  by  their  oaths,  in  which  they 
set  forth  substantially  the  facts  herein  before  alleged,  and  prayed 
to  be  admitted  to  prosecute  said  petition  for  themselves  and  all 
other  creditors,  and  that  further  notices  might  be  given  to  the 
proper  parties ;  which  petition  was  disallowed  by  said  court,  and 
the  petition  of  said  Dana  also  dismissed." 

The  effect  of  this  arrangement,  if  it  can  be  successfully  cai^ 
ried  out  by  the  defendants,  is  plain.  No  new  petition  could  be 
filed  till  more  than  six  months  after  the  alleged  fraudulent 
conveyance.  Upon  such  new  petition  the  validity  of  that  con* 
veyance  could  not  be  tested  under  the  statute  of  1841,  c.  124, 
§  3,  although  under  this  statute,  upon  the  facts  stated,  the  coi>» 
veyance  was  clearly  void,  and  the  property  purported  to  be 
conveyed  by  it  would  pass  to  the  assignees  in  insolvency  for 
the  benefit  of  all  the  creditors,  and  the  making  of  such  convey- 
ance would  prevent  the  granting  of  a  certificate  of  discharge  to 
the  insolvents,  or,  if  granted,  render  it  of  no  effect  By  this 
arrangement,  if  valid  between  the  petitioning  creditor  and  the 
preferred  creditors,  his  debt  is  paid  and  their  debt  is  paid, 
the  entire  estate  of  the  insolvents  exhausted  in  so  doing,  and 
the  entire  purposes  of  the  statute  defeated. 

Not  only  is  this  the  effect  of  the  arrangement ;  but  it  is  alleged 
in  the  bill,  and  admitted  by  the  demurrer,  that  such  were  the 
object  and  purpose  of  the  parties  in  entering  into  it 

Two  questions  aiiee :  can  this  thing  be  done ;  and  if  not,  what 
was  the  remedy  ?  We  think  it  cannot  be  done,  because  an  act 
done  in  contravention  of^  and  which  manifestly  tends  to  defeat 
the  purposes  and  policy  of  the  insolvent  laws,  is  for  that  reason 
fraudulent  and  void.  ^^A  firaudulent  contrivance,"  said  Lord 
Mansfield  in  Rust  v.  Cooper^  ^^  with  a  view  to  defeat  the  bank- 
rupt laws,  is  void,  and  annuls  the  act"  Cowp.  632.  This  is 
well  settled  doctrine,  and  diligently  and  &ithfnlly  applied  would 
defeat  most  of  the  contrivances  and  indireotions  by  which  the 


Digitized  by 


Google 


SEPTEIiCBEB  TERM  1857. 


Foitor  &  othen  v.  Gonldisg  &  othen. 


juBt  and  equal  operation  of  the  insolvent  laws  is  prevented* 
Bee,  among  otiieiB,  the  recent  cases  of  Downs  v.  Lewisy  11  Cnsh. 
78|  &  authorities  died ;  Wples  v.  Beats j  1  Gray,  333 ;  Edwards 
V.  MOcheUj  1  Gray,  239 ;  Zipeei^  v.  Thampsony  1  Gray,  243. 

If  then  the  transaction  between  petitioning  creditors  and  the 
preferred  creditors  was  void,  by  what  mode  are  the  rights  and 
interests  of  the  other  creditors  to  be  protected?  What  is 
the  remedy  ?  It  is  said  that  their  only  remedy  was  the  filing 
of  other  petitions  by  the  other  creditors,  which  would  have  been 
under  their  own  controL  It  may  be  that  more  than  one  peti- 
tion could  be  filed  for  the  same  act  of  bankruptcy,  though  the 
decision  upon  ihe  existence  of  such  cause  in  the  hearing  on  one 
petition  would  probably  be  conclusive  upon  all  parties  in  inter* 
eaif  as  in  the  nature  of  judgment  in  rem.  If  however  the  failure 
to  maintain  the  petition  was  for  want  of  proof  of  the  debt  of 
the  petitioning  creditor  only,  there  might  be  reason  for  hearing 
the  petition  of  another  creditor  whose  claim  was  susceptible  of 
pioo£  But  whether  mote  than  one  petition  could  be  filed  or 
not,  we  think  more  than  one  is  unaecessary,  if  under  it  all  the 
essential  £eu^s  can  be  proved. 

The  petition  of  a  creditor  under  St.  1838,  c.  163,  §  19,  is  not 
a  process  for  the  enforcement  of  his  individual  claim.  Its  ob« 
ject  is  to  put  the  estate  of  the  debtor  into  the  custody  of 
the  law  for  its  division  and  distribution  among  all  the  creditors 
of  the  debtor.  It  avers  and  proceeds  upon  the  existence  and 
proof  of  acts  done  by  the  debtor,  of  which  such  division  and 
distribution  are  the  legal  consequence.  Indeed,  so  far  from 
being  brought  to  secure  the  payment  of  his  own  claim,  it  ordi- 
narily supposes  a  state  of  things  in  which  its  payment  would  be 
a  fraud  upon  the  other  creditors.  Such  payment,  under  the 
English  bankrupt  laws,  is  of  itself  an  act  of  bankruptcy  on  the 
part  of  the  debtor. .  Archb.  Bankr.  (11th  ed.)  66.  And  so  it  was 
in  this  case,  the  &cts  showing  that  the  debtors  were  at  the  time 
insolvent,  and  that  the  petitioning  creditor  had  reasonable  cause 
to  believe  it. 

Such  being  the  purposes  of  the  petition,  when  it  is  filed,  and 
notice  to  the  debtors  has  been  issued  upon  it,  we  think  that 
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cxeditora  who  faare  reeetvod  paymefit  or  seeadty  £or  their  debti^ 
in  firaud  of  the  insolveiit  law,  cannot,  by  oofobination  with  ibe 
petitioning  creditor  and  by  payment  in  whole  or  in  part  of 
his  clcdm,  render  the  pvoeeediogs  under  it  void  and  of  no 
effect;  that  the  other  creditors  may  weU  uely  upon  ita  being 
prosecuted  in  good  faith ;  that  if  the  petitioBing  coeditor  fails  so 
to  prosecute  it,  the  other  creditors  may  be  00  far  permitted  to 
iiiterFcne  as  to  accomplish  the  purpose  for  which  the  proceed- 
ings were  instituted «««-  the  benefit  of  all  ike  creditors  by  the  equal 
distribution  amongst  them  of  die  estate  of  the  insolvent. 

If  it  be  suggested  that  the  debt  is  paid  and  can  no  lon- 
ger be  the  basis  of  sueh  petition^  the  answer  is,  that  in  equity 
it  is  not  paid ;  that  for  the  purposes  of  the  bearing  it  is  not 
paid,  because  the  law  will  not  permit  the  fraudulent  arrange* 
ment  so  far  to  take  effiact  as  to  defeat  its  own  policy  and 
purposes. 

We  are  of  opinion  therefore  that  the  demurrer  must  be  oyer- 
ruled,  and  that  a  mandamus  should  issue  to  the  judge  of  insol- 
▼ency  to  hear  the  petitioners  upon  their  petition,  and,  if  the 
facts  alleged  in  it  shall  be  found  to  be  true,  to  permit  them  to 
eome  in  azul  prosecute  the  original  petition  of  Dana. 

No  suggestion  was  made  at  the  aignment  upon  what  terms 
or  with  what  provisions  as  to  costs  the  plaintifii  should  be 
allowed  to  come  in,  and  all  questions  on  this  point  are  reserved. 

Dwmrer  overrukiL 

F  H.  Dewey^  for  the  defendants. 

T.  Zr.  NeUon^  for  the  pfaintiffs. 
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Elmbr  Meed  vs.  Thomas  Li.  Nelson  &  another. 

It  is  no  objection  to  the  proof  in  ineolvency  of  a  promieeoiy  note  against  the  maker,  that  an 
accommodation  indoner  holds  security  flnom  him,  which  has  not  been  surrendered,  and 
that  the  proof  is  offered  at  the  indorser's  request 

Appeal  from  the  disallowance  by  the  court  of  insolvency  of 
a  claim  offered  for  proof  against  the  estate  of  Windsor  Morse, 
an  insolvent  debtor.  The  appellant  and  the  assignee  stated  the 
following  case : 

The  claim  was  npon  a  promissory  note  made  by  Morse,  pay* 
able  to  White  or  order,  and  indorsed  by  White  for  the  accom- 
modation of  Morse  to  the  appellant  White  held  a  mortgage 
on  real  estate  of  Morse,  to  secure  him  against  liability  on  his 
indorsement,  and  this  was  known  to  the  appellant,  who  offered 
this  claim  for  proof  at  White's  request.  The  assignees  objected 
that  the  claim  could  not  be  allowed  mitil  the  mortgage  had  been 
delivered  up  to  them,  or  applied  to  the  payment  of  this  claim. 

jP.  H.  Dewepy  for  the  appellant. 

T.  L.  Nelson^  for  the  appellee,  cited  Burge  on  Suretyship,  485 ; 
Eastnum  v.  Fostery  8  Met  19 ;  Lanckton  v.  WolcoU,  6  Met  305; 
Amory  v.  Francis^  16  Mass.  308 ;  Agawam  Bank  v.  Morris^  4 
Cusb.  99 ;  Ex  parte  GfreenhiUj  3  Dea.  &  Chit  334 ;  Ex  parte 
Sherrington^  1  Mont, Dea.  &  DeGex,  195. 

Shaw,  C.  J.  It  appears  to  us  very  dear  that  this  claim  ought 
to  have  been  allowed.  The  plaintiff  held  no  mortgage  or  other 
property  of  the  debtor,  pledged  for  the  payment  of  this  debt 
White  was  a  mere  accommodation  indorser,  and  might  never  be 
called  upon,  and  in  that  case  the  mortgage  would  never  be- 
come a  charge  upon  the  estate  of  the  insolveht 

Decree  reversed. 
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Julius  A.  Palmer  &  others  vs.  Hbnry  M.  Paiivb. 

The  acknowledgment  by  a  hulmnd,  after  iasmt  here,  of  a  deed  made  by  him  Jointly  with 
his  wife,  of  land  held  by  her  to  her  separata  pse  nnder  SL  ISiSt  0*  ^06t  >>  snffioieBt  to 
authorize  it  to  be  recorded. 

Shaw,  &  J.  To  a  writ  of  entry  to  foreclose  a  mortgage,  the 
defendant  answersy  in  the  natare  of  a  special  nontenure,  that  he 
has  no  seisin.  It  appears  however  that  he  and  bis  wife  joined 
in  a  deed  of  the  premises  to  Whipple  by  a  deed  acknowledged 
by  Paine  but  not  by  his  wifey  and  the  same  premises  were  after- 
wards duly  conveyed  by  Whipple  to  the  plaintiff 

The  defendant  denied  that  he  ever  had  any  title  and  seisin  in 
the  premises^  and  insisted  that  the  seisin  was  in  his  wife,  in  her 
sole  right,  witbont  the  interference  of  a  tmstee,  free  from  the 
control  of  her  hnsbaod^  under  the  BL  of  1845,  C4  208 :  that  his 
acknowledgment  of  the  deed  was  void,  and  did  not  warrant  the 
registration  of  the  same ;  and  therefore  it  was  to  be  regarded  as 
an  unregistered  deed« 

Registration  is  not  necessary  to  pass  title ;  as  between  parties, 
the  title  passes  by  the  deed*  Dole  v.  Thurlaw^  12  Met  157. 
The  purpose  of  registration  is  notoriety,  and,  if  it  is  so  ac« 
knowledged  by  any  one  party  to  it,  it  is  rightly  registered,  and 
then  it  is  regarded  as  constructive  notice  to  all  the  world  as  the 
deed  of  all  other  parties,  as  if  acknowledged  by  them.  Shaw  v. 
Poor^  6  Pick.  86. 

It  is  said  that  a  deed  cannot  be  read  in  evidence  on  a  trial, 
unless  it  has  been  registered.  Be  it  so;  that  is  a  mere  rule  of 
evidence ;  and  if  it  is  acknowledged  or  proved,  it  may  be  re- 
corded in  fact ;  or  its  execution  may  be  proved  according  to  law, 
and  then  it  may  be  registered  and  the  rule  of  evidence  be  com- 
plied with. 

In  considering  the  defendant's  ground  that  he  has  no  claim  of 
seisin,  it  appears  to  us  the  first  answer  is,  that  he  is  estopped  by 
his  deed.  In  general,  a  deed  with  general  or  special  warranty  of 
title,  with  an  acknowledgment  which  entitles  it  to  registration. 
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is  r^vded  as  equivalent  to  a  gmnt  at  amamatl  law  liHth  HVery 
of  seisin,  and  therefore  is  a  claim  of  seisin* 

Bat  a  more  dedrive  answet  is,  that  Paine  was  not  a  mere 
stranger,  but  bad  some  interest  wblcb  wotild  pass  by  the  deed. 
The  wife  had  the  estate  in  her  own  right  under  the  statute,  in 
the  case  supposed,  and  as  such  might  have  afienated  it  by  her 
wiUy  perhaps  by  her  deed  in  her  lifetime.  But  then  she  might 
not  She  was  in  fsct  sdsed  of  the  estate  during  the  cotrettare^ 
and  had  children;  and  thereby  the  husband  had  an  inohoate 
tenancy  by  the  curtesy,  whidh  would  be  an  absolute  estate  to 
him  fix  his  life,  by  operation  of  law,  if  she  had  not  exercised  her 
power  to  alienate.  Beal  v.  Wa/rrenj  2  Gtay,  457«  Paine  then 
bad  at  the  time  a  contingent  interest  in  the  estate,  which  ren- 
dered it  proper  for  him  to  join;  bis  deed  might  have  some 
operation ;  his  acknowledgment  was  sufficient  to  have  the  deed 
registered ;  and  then  it  was  good  i^egistration  as  against  all 
parties.  Judgment  on  the  verdiet  for  the  ptainUff. 

K  B.  Stoddardj  for  the  defendant 

D.  FntcTy  for  the  piaintifi: 


El^IPHALBO*    TnoaPB    t$,    COVNTV    Ck>]liMSSlOKBRS    OP    IWOR* 

CBSTER. 

A  writ  of  emiiorari  will  not  be  iisaed  to  correct  the  proceedings  of  coontj  commissionen, 
who,  after  having  adjudged  that  a  road  should  be  constructed,  and  having  laid  it  out 
over  a  portfon  of  the  rovte  proposed,  hatve  rteeindeA  their  adfndlcation  ot  the  gionad 
thai  pablie  neceesitf  does  not  require  the  constmctioii  of  the  road  over  the  remmnder  of 
tharoate. 

A  seenw,  that  an  adjudication  of  county  commissioners  that  publie  toAvenience  rftquires  a 
road  to  be  laid  out  may  be  reecinded  by  them  at  may  tine  befora  the  location  of  the  road. 

On  a  petition  to  county  oommissionerB  to  rsednd  an  abjudication  that  public  necessi^  re- 
qnires  the  construction  of  a  road,  no  special  notice  need  be  given  to  the  originat  petitioners 
Ibr  Che  road,  if  the  road  has  been  partially  Idd  oiit;  bat  the  service  of  copied  at  the  peti- 
tion to  rescind  on  the  town  clerks  of  the  towns  In  wiiich  the  said  roa4  ii  situated,  and  by 
potting  copies  of  said  petition  in  two  public  plaoes  of  each  of  said  towns  is  Bufficient 

PfeTtnoN  for  a  eerthf&H  to  th«i  eonnty  MwmiBSionenf  df 
WofceMer  to  bring  up  a  ^eeord  of  their  proceedings  oonc^nliy 
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a  highway.  The  case  was  aigued  upon  the  petition  and 
answer. 

The  petition  cdleged  that  in  1846  the  petitioners  petitioned 
the  said  commissioners  to  lay  out  a  county  road  from  a  point 
in  Atbol  to  a  point  in  Dana ;  that  in  1852  the  commissioners 
adjudged  that  common  convenience  and  necessity  required  the 
construction  of  a  road  over  a  part  of  the  route  prayed  for,  to 
wit,  from  said  point  in  Athol  to  a  point  in  Petersham ;  and  in 
1858  located  said  road  over  a  part  only  of  the  route  embraced 
in  their  adjudication,  and  ordered  that  part  to  be  built ;  that  in 
1856,  on  the  petition  of  Axtemas  Bryant  and  others,  the  com- 
missioners rescinded  their  adjudication  so  far  as  related  to  the 
portion  not  laid  out ;  that  the  same  persons  did  not  constitute 
the  board  of  commissioners  at  the  time  of  the  first  adjudication 
as  at  the  time  of  the  rescission ;  and  that  public  convenience 
and  necessity  still  required  the  laying  out  and  construction  of 
said  road  over  the  remainder  of  the  route  prayed  for. 

The  commissioners  admitted  the  several  petitions  and  pro- 
ceedings as  alleged ;  but  denied  that  the  public  good  required 
3ie  highway  to  be  built ;  and  alleged  that  a  new  parallel  road 
had  superseded  the  necessity  thereof. 

G.  JP.  Hoar^  { C.  Devens^  Jr.  with  him,)  for  the  petitioner. 

P.  C  Bacon  Sf  P.  K  Aldrich,  for  the  respondents. 

Thomas,  J.  It  is  well  settied  that  the  petition  for  this  writ  is 
addressed  to  the  judicial  discretion  of  the  court,  and  that  the 
writ  will  not  be  granted  if  substantial  justice  has  been  done, 
though  the  record  may  show  the  proceedings  to  have  been  de- 
fective and  informal.  Rutland  v.  County  Commissioners^  20 
Pick.  77. 

It  is  equally  clear  that  the  judgment  of  the  commissioners 
upon  the  question  of  common  convenience  and  necessity  is 
conclusive,  and  that  this  court  has  no  power  to  revise  such 
judgment  CommonweaUh  v.  fVesiboroughj  3  Mass.  406.  Rev. 
Sts.  c.  14,  §  31. 

In  the  case  at  bar,  the  commissioners  adjudged  that  the  pub- 
lic convenience  and  necessity  did  require  the  laying  oat  of  a 
pazt  of  the  way  prayed  for.    They  laid  out  the  road  only  over 
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a  part  of  the  lonte  included  in  their  adjudicatioa.  At  a  sub- 
sequent  meeting  the  commissioners  rescinded  their  adjudication 
as  to  so  much  of  the  route  as  had  not  been  laid  out,  upon  the 
ground  that  public  convenience  and  necessity  no  longer  requiied 
that  it  should  be  laid  out. 

We  all  incline  to  the  opinion  that  the  order  rescinding  the 
adjudication  as  to  the  part  not  located  was  right;  that  the  adju- 
dication that  the  public  convenience  and  necessity  require  the 
laying  out  of  the  way  is  in  its  nature  preliminary ;  and  that  no 
way  becomes  established  until  the  location  has  been  made. 
Eev.  StB.  c.  24,  W  6, 10, 11, 13,  31, 42,  43, 44,  46,  69,  72.  St. 
1842,  c.  ^  If  the  way  is  not  established  until  it  has  been  laid 
out,  there  could  be  no  discontinuance,  and  the  result  of  the 
want  of  power  to  revise  the  adjudication  that  public  necessity 
and  convenience  require  the  way  would  seem  to  be  that  com- 
missioners must  proceed  to  locate  and  construct,  although  the 
reasons  for  so  doing  no  longer  existed. 

But  whether  this  be  so  or  not,  we  think  the  point  involved  in 
the  present  proceedings  was  substantially  decided  in  the  case  of 
J^/  V.  County  Commissioners^  4  Gray,  414.  In  that  case  a  pe- 
tition had  been  made  to  the  selectmen  of  Spencer  to  lay  out  a 
town  way.  They  refused  to  do  so.  The  petitioners,  under  Rev. 
Sts.  c*  24,  §  71,  applied  to  the  commissioners.  The  commis- 
sioners, upon  a  hearing  of  all  parties  interested,  adjudged  that 
the  selectmen  unreasonably  refused  to  lay  out  the  way,  and 
that  the  wants  of  the  town  of  Spencer  required  the  location  of 
a  way  as  in  their  adjudication  described.  They  afterwards  laid 
out  a  part  of  the  route  and  caused  the  same  to  be  built  But  a 
new  road  having  been  constructed,  which  rendered  no  longer 
necessary  the  laying  out  of  the  remainder  of  the  way,  they 
declined  so  to  do.  Application  was  made  to  this  court  for  a 
mandamus  to  compel  the  commissioners  to  locate  the  remainder 
of  the  way.  That  petition,  like  this  for  a  certiorari^  addressed 
to  the  discretion  of  the  court,  was  dismissed.  The  court  would 
not  compel  the  commissioners  to  do  an  act  no  longer  required 
by  the  public  wants  or  convenience.  That  certainly  is  a 
ftronger  case  than  the  one  at  bar,  the  jurisdiction  of  the  corn- 


Digitized  by 


Google 


m  WOECESSTBR 


Hall  fl.  Wood. 


misBioners  as  to  town  ways  being  but  an  appellate  and  limited 
one. 

Aa  to  the  objection  that  this  order  was  rescinded  without 
notice  to  the  original  petitioners,  the  question  is  not  raised  bj 
the  petition.  There  is  no  allegation  of  want  of  notice.  And 
looking  into  the  record,  we  find  that,  upon  the  petition  <^  Bryant 
apd  others  to  rescind,  notice  was  given  by  poblieation,  by  oausi- 
ing  the  town  clerks  of  Petersham  and  Athoi  to  be  served  with 
copies,  and  by  posting  attesting  copies  in  two  public  places  in 
each  of  said  towns.  No  special  notice  to  the  original  peti- 
tioners was  necessary.  As  a  part  of  the  rout^  prayed  for  was 
laid  out  and  established,  they  were  no  longer  liable  for  costs. 

J^t&im  dismmed. 


WiLiiiAM  Hall  vs.  LiBBaTT  R.  Wooik 

A  oonnt  for  work  and  labor,  with  a  bill  of  partic^Iaiay  somt  itona  of  which  bear  date  more 
than  six  jean  before  the  oommencement  of  the  action,  maj  be  maintained  Ibr  the  fnll 
amount,  notwithstanding  the  statata  of  limitations,  if  the  whole  work  was  done  under 
an  entire  eontnct. 

Action  op  gont^aot  &r  work  and  labf»r.  Writ  dated  April 
30th  1855.  The  plaintiff 's  bill  of  particulars  contained  two  iteqap 
for  sawing  lumber  from  January  1st  to  March  1st  1849,  three 
items  for  sawing  lumber  from  April  1st  to  May  10th  1849|  and 
one  item  for  fire  years'  interest  on  the  amount  of  the  five  pre^ 
vious  items* 

At  the  trial  in  the  court  of  copamon  pleas  the  defendant  relied 
on  the  statute  of  limitations  to  bar  a  recovery  of  any  of  the 
items  bearing  date  of  more  than  six  years  before  the  date  of  the 
writ.  The  plaintiff  produced  evidence  tending  to  show  that  all 
the  lumber  was  sawed  under  one  entire  contract 

4itefi,  J.  instructed  the  jury  that  all  such  portions  of  the 
plaintiff's  account  as  appeared  to  have  been  done  more  than  six 
years  before  the  commencement  of  the  a^on  would  be  barred 
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by  the  statute,  unless  the  contract  was  entire  and  the  parties 
understood  that  no  part  was  to  be  paid  for  till  the  whole  was 
done ;  and  that  if  the  oontraet  was  entire,  and  the  work  was  not 
done  till  the  10th  of  May  1849,  the  plaintiff  might  recover  for 
the  whole,  notwithstanding  the  form  of  the  bill  of  particulars 
before  the  date  of  the  writ  The  jury  found  for  the  plaintifl^ 
and  the  defendant  alleged  exceptions. 

E.  B.  Stoddard^  for  the  defendant 

W.  F.  Slocum^  for  the  plaintiS 

Dewey,  J.  The  contract  upon  which  the  plaintiff  sought  to 
recover  being  found  by  the  jury  to  be  an  entire  contract  for 
sawing  all  the  lumber  stated  in  the  plaintiff's  bill  of  particulars, 
and  to  be  paid  for  as  one  piece  of  work,  the  statute  of  limita- 
tions would  not  ap[dy  to  the  first  two  items  in  the  bill  of  par* 
ttculars. 

It  is  however  insisted  on  the  part  of  the  defendant  that  the 
plaintiff  by  his  form  of  declaration  is  estopped  from  saying  that 
the  whole  services  were  performed  under  an  entire  contract 

This  objection  would  seem  to  assume  that  services  performed 
und»  an  entire  contract  cannot  be  recovered  in  an  action  on 
the  common  money  counts.  But  this  is  not  so;  for,  however 
special  or  entire  the  contract  for  labor  and  services,  after  the 
services  have  been  fully  performed,  and  nothing  remains  but  to 
pay  the  money  due  therefor,  the  common  counts  are  sufficient 
Morse  v.  Potter^  4  Gray,  202.  In  any  aspect  of  the  case  the 
form  of  the  declaration  was  a  proper  one,  and  it  being  upon  the 
common  counts,  the  bill  of  particulars  was  properly  filed,  and 
its  detailed  statements  did  not  estop  the  plaintiff  from  showing 
that  all  the  items  of  services  were  performed  under  one  contract 

Exceptions  overruled. 
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Abram  J*  Gibson  i;^.  Ebenbzer  K*  Gibbs. 

A  iragon,  with  patent  eoopUnge  •ttached,  tued  bjr  the  owner  in  eoriTing  on  hit  bnsinen  of 
Mlling  patent  couplings,  ie  not  exempt  ^m  attachment  under  Bev.  Ste.  e.  97,  \  22,  and 
SL  1855,  c.  264. 

Action  of  tort  against  a  deputy  sheriflf  for  attaching  on 
mesne  process  against  the  plaintifif  his  wagon,  horse  and 
harness. 

At  the  trial  in  the  conrt  of  comiiAon  pleas  the  plaintiff  intro* 
dnced  evidence  that  at  the  time  of  the  attachment  be  was 
engaged  in  selling  patent  couplings  for  carriages,  of  which  he 
was  inventor  and  patentee ;  that  the  wagon  in  question  was 
built  for  him  expressly,  with  couplings  attached,  for  the  purpose 
of  cairying  on  his  business,  and  that  the  horse  and  harness  were 
purchased  by  him  for  the  same  purpose ;  and  claimed  that  the 
wagon,  horse  and  harness  were  exempt  from  attachment  under 
the  Rev.  Sts.  c.  97,  §  22,  and  Si.  1855,  c.  264.  But  Sanffer^  J. 
instructed  the  jury  that  if  the  plaintiff's  business  at  the  time  of 
the  attachment  was  selling  patent  couplings  for  carriages,  and 
if,  in  their  opinion,  "  the  wagon,  horse  and  harness,  or  either  of 
them,  were  tools,  implements,  materials,  stock  or  fixtures  neces- 
sary for  carrying  on  his  said  business,  they  should  return  a 
verdict  for  the  plaintiff  for  the  value  of  what  they  found  thus 
necessary."  The  jury  returned  a  verdict  for  the  plaintiff  for  the 
value  of  the  wagon,  and  the  defendant  alleged  exceptions. 

C  O.  SUvenSy  for  the  defendant,  was  stopped  by  the  court 

O.  F.  Verry^  for  the  plaintiff. 

Bt  tub  Court.  This  case  is  settled  by  the  recent  decisions 
of  this  court  Smith  v.  Qibbs^  6  Gray,  298.  Wilson  v.  Elliot^ 
7  Gray  69.    The  wagon  was  not  exempt  from  attachment 

Exceptions  sustained. 
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William  Joslin  vs.  Bbnjamin  Wyman. 

A  bondfgiTen  to  a  mortgagor  by  the  mortgagee  in  poflsesaion  just  befbre  his  fbreolosare  li 
eomplete,  conditioned  to  dischaige  the  mortgage  upon  payment  of  the  mortgage  debt  at 
a  future  day,  before  which  the  debt  is  paid  and  the  mortgage  discharged,  prevents  the 
ibreclosure  from  taking  effect. 

Bill  in  equity  for  a  reoonyeyance  of  land,  and  release  of 
dower  of  the  defendants  wife  therein.  The  case  is  stated  in 
the  opinion. 

Thomas,  J.  This  is,  we  think,  a  plain  case.  Milton  Joslin 
made  a  mortgage  of  a  tract  of  laud  to  the  defendant,  dated 
October  10th  1848,  conditioned  for  the  payment  of  a  note  of 
(SOO  on  demand.  The  plaintiff  is  the  assignee  of  the  equity 
and  the  bond.  On  the  same  day  JosliD  gave  possession  to  the 
defendant  for  breach  of  condition  and  for  the  purpose  of  fore- 
doenre.  On  the  7th  of  October  1851,  when  the  foreclosure  was 
about  to  expire,  the  defendant  gave  to  Milton  Joslin  a  bond 
with  condition  that  if  Joslin  paid  the  note  secured  by  the 
mortgage  before  the  3d  of  January  then  next,  he  would  dis- 
charge,  annul  and  cancel  the- mortgage.  On  the  1st  of  January 
1852  he  gare  a  second  bond,  with  condition  to  discharge  the 
mortgage  if  the  note  should  be  paid  on  or  before  the  21st  of 
June  then  next.  The  note  was  paid  before  the  2lBt  of  June, 
and  on  that  day  the  mortgage  was  cancelled  and  discharged. 

We  cannot  doubt  that  a  foreclosure  may  be  opened  by  ex* 
press  agreement  of  parties,  or  by  fetcts  from  which  such  an 
agreement  may  be  inferred.  See  Lawrence  v.  Fletcher^  8  Met. 
153 ;  2  HiUiard  on  Mortgages,  18, 131, 132.  But  in  the  present 
case  we  think  it  more  correct  to  say  the  foreclosure  never  took 
effect  The  effect  of  the  bonds  was  to  extend  the  time  within 
which  the  party  might  redeem ;  to  keep  the  foreclosure  open. 
QuifU  V.  Little^  4  GreenL  495.  The  contract  to  receive  pay* 
ment  of  the  note  within  the  times  specified,  and  upon  such 
receipt  to  discharge  the  mortgage,  was  wholly  inconsistent  with 
the  foreclosure  taking  place  before  the  expiration  of  such  periods. 
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As  the  estate  was  not  foreclosed,  no  dower  could  be  bad,  aod 
no  further  act  of  release  can  be  required  of  the  defendant. 

Bifl  ^missed. 
T.  K  WarCf  for  the  plaintiff 
Ni  Woodf  (or  the  defendant 


John  B.  Clarke  t;^.  BuFua  Hastings. 

An  answer  by  an  indorser  to  an  action  on  a  promissory  note  does  not  snflidently  ayer 
usury  by^averriog  that  "the  plaintiff  reserved  »  greater  rate  of  interest  than  is  allowed 
by  law,  at  the  time  of  discounting  said  note  for  the  defendant,  to  wit,**  a  certain  sum. 

Action  op  contjuot  oo  a  prombsory  potQ  lor  $140  made  by 
Andrew  J.  Waite  on  the  tOtb  of  Apiil  1896,  payable  to  the  de- 
fendant  in  four  months,  apd  indorped  by  the  defendant. 

The  defendant  io  his  aoaw^  ^  i^mit*  that  be  gave  the  note 
named  in  said  process ;  but  says  that  said  plaintiff  reserved  a 
greater  rate  of  interest  than  is  allowed  by  law»  at  the  time  of 
discounting  said  note  for  said  def^odant,  to  wit,  the  sum  of  four 
dollars  and  ^ty  cents;  and  that  a  deduction  from  said  note 
should  be  made  i^  is  in  such  cases  mad^  ^ad  provided." 

The  plaintiff  demqrredi  ^*  because  the  defendant's  answer  does 
not  state  in  clear  and  pr^qise  t^ms  from  whom  the  plaintiff 
reserved  a  greats  rate  of  interest  than  is  allowed  by  law ;  or  that 
it  was  reserved  from  the  defipadant;  or  the  amount  of  interest 
illegally  re^rved  by  the  plaintiff" 

In  the  aourt  of  common  pleas  Perkim^  J-  sustained  the  de^* 
muirer,  and  gave  judgment  for  thq  plaintiff.  The  defendant 
appealed* 

jP.  (X  Bacon  8f  O,  Stoafh  for  the  plc^intiff 

W.  A-  WiUiam^j  for  the  defendant* 

By  Tnn  Court.  The  auswer  dpes  not  set  forth  any  usurious 
contract  made  by  the  d^fend^nt  with  the  plaintiffi  nor  any  reser- 
vation of  usurious  interest  by  the  plaintiff,  with  the  certainty  and 
precisioA  requisite  to  euable  the  defendant  to  enforce  the  for* 
feiture.  Xkmurrer  $u$tained. 
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Leonaw  H^pjMNOTON  VS.  Pbb8QQTt  A*  THODjEPaoN  &0  wife. 

in  action  cannot  be  maiotained  against  a  hoalxand  and  wife  on  their  Joint  promissoiy  not^ 
gi^en  for  his  debt;  but  upon  discontinuance  against  her,  and  payment  of  costs,  may  be 
amended  and  prosecuted  against  him  alone. 

Action  of  contract  against  husband  and  wife  on  their 
promissory  note,  dated  April  9th  1856,  by  aq  indorsee  before 
maturity  of  the  note  and  without  knowledgfs  of  the  coverture. 
The  defendants  were  married  after  the  passage  of  St.  1845| 
e.  308,  and  before  the  passage  of  Bt.  1855,  c  364.  The  wife 
signed  the  note  with  the  eoosent  of  her  husband.  The  consid- 
eration of  the  note  was  a  chattel  sold  to  the  husband.  The 
parties  submitted  the  above  case  to  the  judgment  of  the  court 

It  WiUiamty  for  the  plaintt£  A  contract  by  a  married 
woman  with  the  assent  of  her  husband  is  valid.  Stevens  v. 
Beals^  10  Cush.  291.  Story  on  Notes,  §§  90,  91.  2  Bright  on 
Husband  &  Wife,  41.    Bingham  on  In!  &  Gov.  181--183. 

T.  L.  Nelson^  for  the  defiondants.  The  isontr^t  of  the  wife, 
during  coverture,  while  living  with  her  husband,  not  being 
within  St.  1645,  a.  208,  is  yvholly  void.  Morse  v.  Totppan^  3 
0ray»  411.  Oerrish  v.  Masons  4  Cbay,  432.  Stevens  v.  BealSf 
10  Cush.  291.  The  cause  of  action  against  the  female  de&ndv 
aot  failing,  the  plaintiff  esFtablisbes  no  joiqt  contract,  and  must 
be  nonsuited.    1  Chit  PL  (6th  Amer.  ed.)  31. 

Bt  TBS  CouET,  The  contract  of  the  wife  was  made  during 
eovertore,  and  is  not  within  the  provisions  of  SL  1845,  e.  20& 
No  action  therefore  can  be  maintained  against  her  on  the  note* 
But  the  plaintiff  naay  discontinue  the  suit  against  the  wife  on 
payment  of  costs,  and  take  judgment  against  the  husband* 
St.  1839,  c.  151,  h  2. 
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Dan  Hill,  Administrator,  vs.  Washington  Hunt. 

Money  received  bjr  an  agent  of  the  wife  with  her  hasband^s  consent  for  her  chose  in  actioii, 
and  never  reduced  to  possession  bj  the  hosband,  may  be  recovered  from  such  agent  hy 
the  administrator  of  the  wife;  and  the  husband's  stipulations  in  an  antenuptial  contract, 
and  in  a  mutual  agreement  of  separation,  are  admissible  to  disprove  any  such  redaction 
to  possession. 

An  agent,  who,  having  received  money  under  an  agreement  to  invest  it  forthwith,  fraudu- 
lently converts  it  to  his  own  use,  is  liable  for  interest  from  the  time  of  the  receipt,  and 
without  previous  demand. 

Action  of  contract  by  the  administrator  of  Eatfaaiine 
Thompson  for  money  had  and  received.  At  the  trial  in  the 
coort  of  common  pleas  the  following  facts  were  proved : 

In  1802  the  said  Katharine  married  Elisha  Thompson.  Jost 
before  the  marriage  the  parties  entered  into  an  agreement,  recit- 
ing the  contemplated  marriage,  and  containing  these  stipnla^ 
tions: 

^  I  the  said  Thompson  on  my  part  agree  and  promise  the  said 
Katharine  that,  if  said  marriage  shall  take  place,  she  shall  have 
the  control  and  disposal  of  all  the  property  she  now  possesses, 
and  that  she  may  do  with  the  saipe  at  all  times  after  the  said 
marriage  as  she  may  think  proper  and  fit ;  and  that  I  and  my 
heirs  will  make  good  to  her  all  damages  to  an)  of  the  goods  and 
effects  she  may  bring  to  me,  at  my  decease,  and  she  shall  have 
a  right  to  take  them  away  and  dispose  of  the  same  to  her  own 
use  and  benefit  in  case  she  shall  survive  me,  and  if  she  should 
not  survive  me,  the  same  shall  go  to  her  heirs  or  as  she  may 
dispose  of  the  same  by  wilL 

^^And  I  the  said  Katharine  Taft  on  my  part  promise  and 
agree  that,  if  said  marriage  shall  take  effect,  I  will  ifelinquish  all 
my  right,  title  and  interest  to  all  the  estate  he  the  said  Thomp- 
son owns  and  possesses,  and  will  acquit  his  heirs  from  all  claim 
and  demand  I  might  have  on  the  same  in  case  he  should  not 
survive  me ;  excepting  however  what  I  carry  to  him  as  above 
mentioned." 

The  parties  lived  together  till  1805,  when  they  finally  sep- 
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aiated,  and  the  hasband  made  a  bond  to  Sweeting  Taft,  condi- 
tioned that  ^^  the  said  Elisha  Thompson  shall  give  up  to  the  said 
Katharine  on  demand  all  the  household  furniture  and  other 
property  that  now  remainsi  which  she  at  any  time  carried  to 
him  ;  and  shall  permit  the  said  Katharine  to  collect  what  secu* 
rities  she  may  have  against  people  by  making  use  of  his  name 
when  necessary,  and  convert  the  same  to  her  own  proper^  use 
and  benefit ; "  and  Taft  made  a  bond  to  the  husband,  condi- 
tioned to  save  him  and  his  estate  '^  harmless  against  any  expense 
or  account  of  Katharine  Thompson  for  her  maintenance  or  on 
her  claiming  dower  or  thirds  in  said  Elisha  Thompson's  estate/' 
The  husband,  from  the  time  of  the  antenuptial  agreement  until 
bis  death,  was  seised  of  real  estate.  Katharine  Thompson  died 
in  1836.  Her  husband  died  in  1843,  whe&  administration  was 
taken  out  on  bis  estate  by  Peter  Thompson,  who  is  now  living, 
and  has  never  relinquished  that  office.  In  1852  the  plaintiff  was 
appointed  administrator  of  the  wife. 

The  plaintiff  then  offered  to  show  that  at  the  time  of  the 
marriage  and  of  the  separation  Kathsuine  Thompson  was  the 
holder  of  certain  promissory  notes  payable  to  her,  and  of  some 
other  articles  of  personal  property;  that  after  the  separation, 
with  the  consent  of  her  husband,  the  notes  were  cancelled  and 
others  made  payable  to  Daniel  Famum,  and  her  other  property 
also  invested  in  notes  payable  to  Farnum ;  that  Farnum  acted 
as  her  business  agent  and  trastee,  receiving,  collecting  and  paying 
out  her  moneys  under  her  sole  direction,  without  the  interfer- 
ence and  with  the  consent  of  her  husband  ;  and  that  before 
her  death  the  defendant  became  her  business  agent  instead  of 
Famum,  *  and  conducted  her  business  in  a  similar  manner, 
receiving  moneys  for  her  and  investing  them  in  notes  payable 
to  himself,  but  recognized  and  treated  by  the  parties  as  her 
property,  and  with  an  agreement  that  the  proceeds  of  the  notes 
should  be  held  by  him  to  her  use. 

The  plaintiff  further  offered  to  show  that  the  defendant  had 
never  paid  over  the  proceeds  of  some  of  these  notes ;  and  that, 
at  the  death  of  said  Katharine,  he  took  possession- of  all  her 
effects,  and  had  ever  since  retained  possession  thereof,  and  that 
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ber  husband  in  his  lifetime,  and  his  ftdministrator  since  his  de* 
cease,  had  made  no  claim  to  her  property,  and  never  taken  ont 
administration  upon  her  estate ;  and  that  ftom  her  death  to  the 
time  of  the  appointment  of  the  plaintiff  the^  had  been  a  frand- 
ulent  concealment  by  the  defendant  of  the  cause  of  action  de- 
clared on. 

MeUen^  C.  J.  ruled  that  on  the  foregoing  facts  the  action  could 
Bot  be  maintained,  and  directed  a  rerdiot  for  the  defendant, 
which  was  returned,  and  the  plaintiff  alleged  exceptions. 

O.  Devena^  Jr.  Sf  G.  F,  Boar^  for  the  plaintiff. 

O.  Alleuy  for  the  defendant.  1.  Any  payment  received  on 
notes  which  belonged  to  Katharine  Thompson  was  the  money 
of  the  husband,  and  could  have  been  demanded  by  him,  and 
npon  her  death  beeaihe  his  without  taking  out  letters  of  admin- 
istration. ShiMesworth  v.  Nbi/es,  8  Mass.  229.  Legg'  v.  Leggy 
8  Mass.  99.  Russell  v.  Brooks^  7  Pick.  65.  Commonwealth  v. 
MafUey,  12  Pick.  173.  Washburn  v.  Hale,  10  Pick.  429.  GoA- 
dard  v.  Johnson^  14  Pick.  352.  Hapgood  v.  Houghton^  32  Pick. 
480.  SuUon  v.  Warren^  10  Met  461.  1  Bright  on  Hnsb.  & 
Wife,  34.     Co.  Lit.  351  b. 

2.  The  antenuptial  contract  was  void,  because  it  was  to 
be  performed  in  part  during  the  coverttire,  and  because  it  was 
without  consideration.  The  supposed  consideration  was  a 
i^lease  of  right  of  dower,  but  as  no  freehcdd  estate  was  settled 
on  the  wife,  the  contract  did  not  bar  dower.  Oage  v.  Acton^  1 
Balk.  325.  1  Bright  on  Husb.  &  Wife,  18.  Gibson  v.  Gibson, 
15  Mass.  106.    Hastings  v.  Dickinson,  7  Mass.  153. 

3.  The  memorandum  of  an  agreement  of  separation  did  not 
change  the  rights  of  the  parties.    Ames  v.  Chew^  5  Met  320. 

Dbwet,  J.*  We  hiive  not  found  it  necessary  to  decide  to 
what  precise  extent  the  rights  of  Katharine  Thompson  and  her 
husband  Etisha  Thompson  would  have  been  affected,  during  the 
continuance  of  the  marriage  relation  between  them,  by  the  ante- 
tepftild  articles  entered  into  by  the  respective  parties,  In  refer- 
eno^  ta  the  property  which  Katfaariae  held  in  her  own  ri^' 
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before  and  at  the  time  of  her  mairiage^  The  case  has  been 
aigned  on  the  part  of  the  defendant  mainly  npon  gronnds 
which  would  have  been  more  applicable  to  qnestions  of  the 
right  of  the  husband,  or  bis  creditors,  to  appropriate  Katharine 
Thompson's  personal  estate  to  the  use  of  the  husband,  or  in 
discharge  of  his  debts.  But  the  real  inquiry  here  is  as  to  the 
right  of  the  administrator  of  Elisba  Thompson  to  demand  and 
recover  choses  in  action,  and  moneys  realized  therefrom  in  the 
handd  of  an  agent,  who  received  them  from  Katharine  Thomp* 
son  in  trust  for  her  sole  nse,  with  the  assent  of  her  late  husband. 
It  is  to  be  remarked  that  the  qnestion  is  not  here  raised  by  the 
administrator  of  Elisba  Thompson.  No  daim  to  these  choses  in 
action,  or  their  proceeds,  has  ever  been  put  forth  by  such  admin- 
istrator since  his  appointment,  which  took  place  in  1843.  The 
present  defendant  is  the  party  alleged  to  have  received  these  funds 
directly  from  Katharine  Tbompeon.  He  has  the  right  however 
to  raise  the  question  to  what  party  he  is  to  be  held  to  account 

The  first  inquiry  is,  whether  the  husband  ever  actually 
reduced  these  choses  in  action,  hdd  by  the  wife  at  the  time  of 
the  marriage,  to  possession,  by  virtue  of  any  marital  rights,  sup- 
posing such  to  have  existed;  for  the  husband  being  now  dead, 
npoi^  his  d^cedse^  if  fbe  property  had  not  already  been  reduced 
to  possession  and  become  absolilteiy  his,  his  administrator  could 
not  by  any  acts  of  his  change  the  rights  of  the  respective  par^ 
ties.  Ill  aid  of  this  inquiry,  it  is  proper  to  refer  to  aHy  acts  of 
the  husband,  indicative  of  his  purpose  to  permit  these  funds  to 
continue  to  be  the  separate  property  of  the  wife.  For  this  pur^ 
pose  we  may  look  at  the  contract  or  stipulations  of  the  husband 
prior  to  the  marriage,  to  see  what  he  proposed  to  do ;  and  that 
irrespectively  of  the  question  whether  he  was  legally  bound  to 
carry  his  promise  into  effect  We  find  that  stipulation  on  his 
part  to  have  beeii,  <^  that  she  shall  have  the  control  and  disposal 
of  all  the  property  she  now  possessed  and  that  she  may  do  with 
the  same  at  all  timed  after  the  said  marriage  as  she  may  think 
proper."  The  facts  in  the  case  show  no  interference  by  him 
with  her  property  from  1802  to  1806^  the  period  during  which 
they  Mved  together*    UpOn  a  mutual  separation  agreed  upon  by 
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the  parties  in  1805,  it  was  diiectly  stipulated  by  the  hnsband  in 
a  sealed  contract  made  with  a  third  party,  for  the  benefit  of  the 
wife,  that  he  should  permit  his  wife  to  use  his  name  to  collect 
whatever  securities  she  might  have,  and  to  convert  the  same 
to  her  own  proper  use  and  benefit;  the  husband  receiving  firom 
such  third  party  a  bond  to  save  him  and  his  estate  harmless 
against  any  expense  for  her  maintenance,  or  against  her  claim- 
ing dower  in  his  estate. 

Here  we  find  a  direct  avowal  on  the  part  of  the  hnsband  that 
he  would  not  interfere  with  her  property  in  these  notes,  but  the 
same  should  continue  to  be  held  by  her  to  her  sole  and  separate 
use.  This  promise  was  literally  fulfilled  on  his  part  Neither 
during  her  lifetime,  which  extended  to  1836,  nor  during  his  own, 
extending  to  1843,  did  he  do  any  act  by  way  of  asserting  any 
right  over  these  funds.  The  lifetime  of  the  husband  therefore 
passed  away  without  reducing  the  same  to  his  possession.  Hb 
administrator  has  not  attempted  to  exercise  any  control  over 
them. 

The  case  upon  these  facts  is  therefore  most  obviously  one 
where  the  husband  elected  to  treat  the  property  as  hers,  as  long 
as  the  coverture  existed.  It  is  a  much  stronger  case  than  those 
familiarly  known  to  us,  where  the  husband  had,  by  his  dedara- 
tions  and  acts,  created  a  fund  for  the  separate  use  of  his  wife, 
or  allowed  her  to  continue  to  enjoy  as  her  separate  estate  funds 
accruing  from  property  that  she  had  at  the  time  of  the  mar- 
riage, or  under  some  subsequent  devise  or  descent  of  estate  to 
her,  as  was  held  in  Draper  v.  Jacksoriy  16  Mass.  480,  Stanwood  v. 
StcMwaod^  17  Mass.  57,  and  Fisk  v.  (hshman^  6  Cush.  20. 
The  court  are  of  opinion  that  this  action  was  properly  insti- 
tuted in  the  name  of  the  administrator  of  Katharine  Thompson, 
and  that  the  defendant  may  be  properly  held  to  account  to  her 
legal  representatives  for  any  liabilities  arising  from  his  holding 
funds  of  hers,  which  had  thus  continued  to  be  held  as  her  sep* 
arate  property.  Exceptions  sustained* 

Upon  a  new  trial  in  the  court  of  common  pleas  at  December 
term  1857,  it  appeared  that  Honti  who  was  an  agent  of  the 
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plldutiff's  ioteatate,  had  received  money  from  her  to  iiiTest 
forthwith;  but  that  instead  thereof  he  had  fraudulently  con- 
verted it  to  hia  own  use;  and  that  he  had  kept  himself  concealed 
BO  that  the  plaintiff  bad  been  unable  to  make  apy  demand  on 
him.  The  defendant  contended  t|^t  this  action  could  not  be 
mainti^ined  without  proof  of  a  previous  demand ;  and|  if  it  cooldf 
that  interest  should  be  allowed  only  from  the  date  of  the  writ. 
But  Brigg'Si  J.  ruled  that  the  action  would  lie  without  a  previous 
d^mandi  and  that  interest  might  be  recovered  from  the  time 
when  Hunt  leoeived  the  money.  The  defendant  alleged  excep* 
tions,  which  were  furgued  at  Octobeff  term  1868^  and 

Overfuhd  kp  His  court. 


JosiAp  B^BB^P  VSt  IsMO  OpWARQ  &  othen, 

A  wife  is  not  m  oonipetant  witaen  Hinder  l^t*.  185^,  p.  8  IS,  \  (^),  «nd  1856,  9.  188,  aoT)  ¥ 
•eoRc,  nndfir  Bt.  1857,  e.  805,  in  an  action  to  which  har  hai^band  is  a  pa^ty,  nnleas  slie  1^ 
alia  one  sf  tl|a  partiaa  lb  th«  aoOaib 

Action  ov  t^st  £or  forcibly  breaking  and  entering  the  plain- 
tiff's house  and  searching  it. 

At  the  trial  in  the  court  of  common  pleas  before  Perkins^  J. 
«t  Maieh  term  18S7|  the  defendants  intfodooed  testimony  to 
show  that  their  entry  upon  the  premises  and  acts  done  therein 
weie  at  the  request  of  the  plaintiff's  wifb,  acting  under  bis  au- 
thority IB  his  absence.  To  rebut  this  evidence  the  plaintiff 
offered  his  wife  as  a  witness ;  but  the  court  rejected  her  testi- 
mony. The  verdict  being  for  tbe  defendants,  the  plaintiff 
alleged  exceptions. 

&  A.  Burgess^  for  tHe  plaintiff,  cited  Phillips  v.  Bridge^  11 
Bdass.  242;  FUch  v.  HUl,  11  Mass.  286;  Fisher  v.  Willard, 
13  Mass.  379 ;  Griffin  v.  Brown,  2  Pick.  304 ;  Fuller  v,  Wheelock^ 
10  Pick.  135;   Rice  v.  Gore,  22  Pick.  158;  Tappan  v.  BaUep, 
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4  Met  529;  LUtlefield  v.  Bice,  10  Met  287 ;  SU.  1852,  c-  312, 
§  60 ;  1856,  c.  188;  1  Greenl.  Ev.  §§  334-338,  341,  342 ;  RvU 
land  Sf  Burlington  Railroad  v.  Lincoln,  29  Verm*  206. 

F.  H.  Dewey  Sf  H.  Williams,  for  the  defendante. 

BioELow,  J.  The  only  question  in  this  case  is  as  to  the 
competency  of  the  wife  of  the  plaintiff  as  a  witness  in  his  be- 
half. At  common  law,  she  could  not  testify.  Is  she  made 
competent  by  statute  ?  The  provision  in  St,  1852,  e.  312,  §  60, 
abolishing  the  disqualification  of  witnesses  on  the  ground  of  in- 
terest in  a  suit,  does  not  change  the  mle  of  the  common  law  as 
to  the  competency  of  a  wife;  because  it  expressly  enacts,  that 
neither  a  party  to  a  suit,  not  by  law  competent,  nor  the  hus- 
band or  wife  of  such  party,  shall  be  thereby  rendered  competent 
She  is  not  made  competent  by  St.  1856,  c.  188,  by  which  parties 
are  made  competent  witnesses ;  because  that  act  in  terms  extends 
only  to  parties  to  actions  and  does  not  include  the  husband  or 
wife  of  a  party.  The  rule  of  exclusion  at  common  law  still  re 
mained  in  force  when  this  action  was  tried,  which  was  before 
the  enactment  of  St.  1857,  c.  305.  But  this  last  statute  does  not 
change  the  rule  except  where  "  the  wife  is  a  party  or  one  of  the 
parties  to  the  action  ;  '*  in  such  cases  and  in  such  only  she  and 
her  husband  are  made  ^  competent  witnesses  for  or  against  each 
other." 

The  cases  cited  for  the  p]ainti£f  are  not  applicable  to  the 
question  raised  here.  They  are  cases  where  the  wife  has  been 
a  witness  in  collateral  proceedings,  or  in  suits  between  third 
persons,  where  the  husband  has  been  indirectiy  interested  or  has 
testified  as  a  witness ;  and  are  not  cases  where  the  husband  was 
a  party  to  the  suit  or  the  party  in  interest. 

ExcepHom  overruUd. 
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Joel  Knapp  vs.  Horatio  Slooomb, 

Ufider  the  pivctioe  act,  8L  1852,  c.  313,  §  2,  a  declaration  in  tort  for  breaking  and  entering 

a  doee  need  not  contain  anj  ayerment  of  time. 
In  au  action  of  tort  for  breaking  and  entering  a  close  and  removing  a  fence,  tlie  defendant, 

onder  an  anawer  which  onljr  denies  the  breaking  and  entering,  cannot  disprove  the  re> 

Boval  of  the  ibnce. 
Under  the  practice  act,  BL  18G3,  e.  813,  ^  14,  26,  a  defendant  who  answers  that  he  can 

neither  admit  nor  deny,  but  loaves  the  plaintiff  to  prove  the  allegations  in  the  declaration, 

«iay  itttrodoce  evidence  to  rebut  the  plaintiff's  c 


Action  of  tort  for  breaking  and  entering  the  plaintiff's 
close  in  Snttoni  described  in  the  declaration,  and  removing  a 
stone  wall  and  stakes  of  the  plaintiff.  The  declaration  con* 
tained  no  averment  of  time.  The  defendant  in  his  answer 
alleged  that  he  was  ignorant  whether  the  close  described  in  the 
declaration  belonged  to  the  plaintiff,  and  whether  he  entered  the 
plaintiff's  close,  and  therefore  could  neither  admit  nor  deny 
those  allegations,  bat  left  the  plaintiff  to  prove  the  same ;  and 
further  answered  that,  if  the  plaintiff  should  prove  that  the  de« 
fendant  entered  the  plaintiff's  close,  then  the  defendant  would 
proTC  that  he  entered  with  the  consent  and  at  the  request  of  the 
plaintiff  Trial  and  verdict  for  the  plaintiff  in  the  court  of 
common  pleas,  before  Aiken^  J.,  who  signed  this  bill  of  excep- 
tions: 

^  The  plaintiff  proved  his  title  to  the  close,  and  the  entry  of 
the  defendant,  as  alleged ;  and  introduced  evidence  that  the  de- 
fendant moved  a  stone  wall  from  the  line  which  divided  the 
land  of  the  parties,  upon  the  land  of  the  plaintiff,  and  took  and 
carried  away  a  number  of  stakes,  the  property  of  the  plaintiff. 
He  also  proved,  the  defendant's  counsel  objecting,  that  said 
entry  was  made  in  June  1855. 

"  The  defendant  proved  a  request  by  the  plaintiff  to  the  de« 
fendant  to  repair  the  line  fence  between  the  plaintiff  and  the 
defendant ;  and  offered  to  prove  that  in  pursuance  of  said  re- 
quest  he  entered  the  close,  and  that  what  he  did  thereon  was 
done  in  poisuance  of  said  request     The  court  permitted  the 
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defendant  to  prove  said  request,  and  tbat  he  entered  said  close 
in  pursuance  thereof;  but  ruled  that  the  defendant  could  not 
justify  the  other  acts  he  did  on  the  close,  Us  being  done  under 
said  request,  as  he  had  not  in  his  answer  set  forth  any  such 
grounds  of  defence. 

<'  The  defendant  then  offered  evidence,  for  the  purpose  of  con* 
tradioting  the  evidence  of  the  plaintiff,  that  he  did  not  move  the 
stone  wall  as  alleged  in  the  plaintiff's  writ  But  the  court  ex- 
cluded the  evidence. 

"  The  defendant  then  offered  evidence,  for  the  purpose  of  dis- 
oroving  the  plaintiff's  title  and  possession,  that  the  titie  to  a 
pdttion  of  the  close  described  in  the  plaintiff's  declaration  was 
iii  a  third  petson,  and  not  in  the  plaintiff.  Bdt  the  court  ex- 
cluded the  evideiic^.  To  all  which  rulings  the  defendant 
excepts," 

C.  E.  Ptatt^  for  the  deffendant 

P.  H.  Dewei/j  for  the  plaintiff 

BiGELOW,  J.  1.  The  objection,  that  evidence  of  the  time  of 
the  commission  of  the  trespass  charged  in  the  declaration  was 
iiladmissible,  because  there,  was  no  averment  of  time  in  the 
declaration,  cannot  be  stistained.  One  of  the  main  purposes  of 
the  practice  act  was  to  dispense  with  all  useless  and  immaterial 
averments,  Which  tmdef  the  old  rules  of  pleading  were  deemed 
essential.  !But  in  an  bctioifi  of  trespass,  charging  only  a  single 
act,  the  allegation  of  time  was  never  made  with  accuracy ;  the 
plaintiff  being  at  liberty  to  prove  any  one  act  of  trespass,  com- 
mitted at  any  time  befofe  the  commencement  of  the  action, 
either  befoHs  or  after  the  day  laid  in  the  declaration.  Pierce  v. 
Pickens,  16  Mass.  472.  The  averment  of  time  therefore,  in 
a  declaration  for  tirespate  under  the  6ld  form  of  pleading,  gave 
the  defendant  no  noikst  of  the  extict  day  on  which  the  act 
charged  tools  place.  It  was  a  merely  formal  averment  It 
therefore  corned  withid  the  second  datise  of  §  3  of  the  practice 
act,  which  provides  thAt  too  aveirmetlt  need  be  made,  which  the 
law  does  not  tequir*  la  party  to  provd.  The  dedaration  in  the 
present  action  cohforms  to  the  fcftm  given  for  actions  of  tres> 
pass  quote  idausum  In  the  schedule  annexed  to  9t.  1B6&,  t.  312. 
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2.  Tb^  «mx>ik1  excepUm  10  l^cimM  on  ]l;be  TaliPgof  tbe  teourti 
exeladiiig  evidenee  ^ilEbrad  bj  th^  4efeodaojk  to  ehow  tlnat  he  di4 
not  ixKDAdt  the  «et8,  alleged  in  tbe  de<damtioQ«  u|^b  the  plaia- 
dff 's  close  after  hU  eotiy  Uwrepfv  Thi9  rvUffg  was  right  The 
gist  of  the  actioo  wm  the  breeJwig  «iHi  eoterii^  of  the  plain- 
tiff's eloaeu  All  Urn  other  aVieiKBeots  io  the  deektratipn  w^e 
JACHdental  to  this  allegation,  and  were  iaserted  only  by  way  of 
4^grav«4M>D  of  the  pri^capal  iia^fary.  They  were  not  essentiaii 
to  tiie  inaJAtenaiiae  0I  the  action,  aad  seod^ld  be  proved  .only  as 
*fiectiag  the  araoiiot  of  damages^  OUbert  y.  Thompsony  9  Cash. 
348.  Nor  ^cobH  the  pliai^tiff  haye  supported  h^  action  |by  proof 
of  these  alk^tions  witboftil:  /eyidieiace  to  show  a  forcible  .entry 
of  tm  close.  Jf  therefore  the  iifiSmiBmi  had  {Nsoyed  a  justifir 
tcatioo  0i  the  entry  iby  a  Mpeme  from  the  plainti^  be  woold 
have  «fiAde  omt  a  oftmplete  .defence  to  ithe  plaintjfi'^-s  epthte 
case,  and  woald  have  been  entitled  to  a  verdict,  although  be 
had  shown  no  justification  for  the  other  acts  alleged  by  way  of 
aggravation.  He  would  thua  Jhstve  rebutted  the  gist  of  the 
action,  and  all  incidental  matters  would  necessarily  have  fallen 
with  it.  This  is  the  familiar  rule  at  common  law,  and  it  re- 
mains unchanged  by  express  provision  in  section  6  of  the 
practice  act. 

But  these  averments  of  acts  done  after  the  entry,  ip  aj^grava- 
tion  of  the  princi^  injury,  were  properly  oiade  \a  the  declara- 
tion. Without  them  the  plaintiff  would  not  have  been  entitled 
to  damages  fyf  th^  .coaUDJsaion,  bepanse,  .being  jp  the^:  A^^ure 
special  damages, not, ne(cesiBarilyilow4ng  frpm  the. forcible  entry 
on  the  plaintiff's  dose,  they  could  not  Jmive  been  recovered 
unless  facially  awned*  J3al4ivia  v.  Western  Raibroad^  4 ,6ray, 
^333.  They  were  thexafoiie  subst$^ati^  facts  distinctly  averred. 
If  the  defendant  intended  toccmtrovest  theixi,  it  wa^  his  duty  to 
-deny  them ;  and  not, having  done  sq,  he  was  .rightly  held  at  the 
.trial  to  iiave  admitted  them  .under /lectiQu  ,29  iOf  the  practice  act. 

3.  The  iremaioing  .exception  iseems  to  us  to  be  well  t^kep. 
The  defendant  offered  evidence  to  :show  that  the  plaiptiff  had 
jCLQ  .title  (to  the  clo^e,  and  was  jiiqt  in  possession  of  the  jpremises 
^  the  time  qf  4he  alleged  tre^ifpasai    This  .evidence  w]9is  rejected 
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by  the  conrt,  and,  we  think,  erroneoosly.  The  denial  of  the 
defendant  was  in  the  form  required  by  the  practice  act  when 
he  is  ignorant  of  any  fact  stated  in  the  plaintiff's  declaration. 
It  was  therefore  the  duty  of  the  plaintiff  to  prove  it  It  was 
a  fact  in  issae,  in  like  manner  as  if  it  had  been  distinctly 
denied  by  the  defendant  as  being  within  his  own  knowledge* 
Being  in  issue,  and  open  to  proof  by  the  plaintiff,  it  was  com- 
petent  for  the  defendant  to  produce  evidence  to  disprove  the 
allegation.  It  was  denied  according  to  the  reqaireraent  of  the 
practice  act,  and  could  not  properly  be  deemed  to  have  been 
admitted.  If  this  were  not  so,  it  would  follow  that  no  fact 
could  be  put  in  issue  and  tried,  which  the  defendant  was  not 
able  to  deny  on  his  own  knowledge  in  dear  and  distinct  terms. 
Such  a  construction  would  be  contrary  to  the  express  provisions 
of  §§  14  and  36  of  the  practice  act  Exceptions  tustained. 


Peleo  Aldrich  vs.  Philander  Ames. 

An  oral  promise,  fbr  a  ralnable  ooiuidention,  to  indemnify  another  from  hie  liability  as  bail 
ibr  a  third  person,  is  not  withb  the  statdte  of  fraads. 

Shaw,  C.  J.  The  case  comes  before  ns  nominally  as  upon  a 
bill  of  exceptions  taken  by  the  defendant  at  the  trial  in  the 
court  of  common  pleas ;  but  the  bill  of  exceptions  has  been  so 
much  modified  by  the  consent  of  parties  with  special  agree- 
ments, that  it  is  in  effect  an  agreed  statement  of  facts,  upon 
which  the  court  is  to  enter  judgment 

The  case  in  substance  is,  that  the  plaintiff,  at  the  request  of 
the  defendant,  and  for  a  valuable  consideration,  became  bail  for 
John  A.  Crehore,  upon  which  the  defendant  promised  the  plain* 
tiff  to  indemnify  and  save  him  harmless. 

The  ground  of  defence  is,  that  this  was  an  alleged  promise 
of  the  defendant  to  pay  the  debtof  another,  and  therefore  that 
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the  action  cannot  be  maintained  without  an  agreement  in  writ- 
ing, because  it  is  within  the  statute  of  firauds. 

The  court  are  of  opinion  that  this  ground  is  wholly#untena- 
ble.  This  is  a  promise  by  the  defendant  to  another,  to  pay  his 
debt,  or,  in  other  words,  to  save  him  from  the  performance  of  an 
obligation  which  might  result  in  a  debt  But  it  is  a  promise  to 
the  debtor  to  pay  his  debt,  and  thereby  to  relieve  him  from 
the  payment  of  it  himself,  which  is  not  within  the  statute  of 
frauds.  * 

The  theory  of  the  statute  of  firauds  is  this ;  that  whea  a  third 
party  promises  the  creditor  to  pay  him  a  debt  due  to  him  from 
a  person  named,  the  effect  of  such  a  [promise  is  to  become  a 
surety  or  goarantor  only,  and  shall  be  manifested  by  written 
evidence.  The  promise  in  such  case  is  to  the  creditor,  not  to 
the  debtor.  For  instance,  if  A.,  a  debtor,  owes  a  debt  to  B., 
and  C.  promises  B.,  the  creditor,  to  pay  it,  that  is  a  promise  to 
the  creditor  to  pay  the  debt  of  A.  But  in  the  same  case,  should 
C,  on  good  consideration,  promise  A.,  the  debtor,  to  pay  the  debt 
to  B.  and  indemnify  A.  firom  the  payment,  although  one  of  the 
results  is  to  pay  the  debt  to  B.,  yet  it  is  not  a  promise  to  the 
creditor  to  pay  the  debt  of  another,  but  a  promise  to  the  debtor 
to  pay  bis  debt. 

This  rule  appears  to  us  to  be  well  settled  as  the  true  construc- 
tion of  the  statute,  well  oonfirmed  by  authcnities.  Eastwood  v. 
Kenyon,  11  Ad.  &  EL  438  and  3  P.  &  Dav.  276.  Harrison  v. 
Satalelj  10  Johns.  242.  Ckapin  y.  Merrill^  4  Wend.  657.  C%a- 
pm  y.  Laphamj  20  Pick.  467.    Alger  v.  Scovittcj  1  Gray,  395. 

Exceptions  overruled. 

O.  F.  SboTj  for  the  defendant,  submitted  the  case  without 
argument. 

P.  a  Baeon^  for  the  plaintafil 
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•CitV    Ot    WoRCBStElEl  tTJ.   BENJAMirf   WaLKSR. 

.  Harahsls  tppointed  nnder  a  ctty  brffhmnee  which  iSfteia  that  fhc^  riilill'alM^  «ppoiiif«4 
constables,  and  that  maraUals  shall  {tey  orar  to  tha  city  Ihe  ftos  racslirad  by  them  !■ 
criminal  cases  or  in  the  service  of  the  city,  and  shall  have  salaries  in  fall  for  all  their 
services,  are  liable  for  such  fees  received  by  thenli  as  constables. 
A  dty  6rfllhalnce  ^Ving  p<)ltda'6fflceffe  a  lixafl  salarjr,  and  vaqtrfring  thMi  to-pny  wwio  Hw 
city  the  fees  received  by  them  a»  witnesses,  or  as  penalties  in  criminal  cases,  or  for  sei^ 
vice  of  any  criminal  process,  or  for  any  services  in  behalf  of  the  dty,  is  not  contraiy  to 
^ablic  policy.     . 

AcTfON  6^  oo^TftAdt  f<^  fee^  reieeii^  by  tiie  defendsnit  wbile 
assistant  marshal  and  constable  of  tke  dty  of  Wdreeeter.  The 
case  was  submitted  to  the  ddiusion  ^f  Hke  Matt  upon  these 
fectfe: 

Tbe  hiliydr  anfd  «Ide¥tiifea  of  WoVeei^r)  hj  the  dty  obartei^ 
bave  '( fall  afid  escdaiiive  poVer  to  a[^f>oilit  oonstabks,  and  a  dty 
itoa^sbal  eMd  asHst&ats,  with  tbe  f^d^weM  liifd  duties  of  constat 
Mes,  and  all  6ther  ^ce  officers."     St.  1848,  'e.  83,  §  8. 

In  18fi4  the  cfty  gov^efrnineii't  parsed  an  ^vrdiiiaace  c^totaiitimg 
the  following  ph>visibli8 :  *  SteoT.  1.  Thfe  ttiayor  aod  aldern^to 
shall  annually,  as  soon  after  the  organization  of  tbe  <fity  gov^ 
eminent  sis  may  be  conlfetticfnt,  and  ^herfevear  afiy  vacancy 
ocears,  appoint  a  caty  btarehal  and  assistant  marshal  or  mar- 
shals ;  and  they  ehall  severaHy  be  appointed  constables  of  ibe 
-dty,  and  take  the  oath  and  give  boads  according  to  la'w,  aod 
shall  oonthiue  in  office  tiatil  thelir  suocess^rs  are  qmlified.". 
^  Sect.  5.  The  asBistknt  marshals,  upon  receiving  any  fees  as 
"witnesses,  or  peiiatties  in  aliy  (frimkial^ealBe,  cOr  for  seirvioe  of  any 
criminal  process,  or  for  any  services  in  behalf  of  the  dty,  shall 
forthwith  pay  over  the  same  to  ihe  mairsbal.  The  marshal  slhall 
keep  an  account  of  all  moneys  thus  received  irom  his  assistants, 
and  shall  pay  over  the  same,  when  received,  together  with  his 
own  fees  as  witness  in  any  criminal  case,  or  for  service  of  any 
criminal  process,  and  all  moneys  received  in  behalf  of  the  city, 
to  the  city  treasury."  ^  Sect.  7.  The  marshal  shall  be  paid  the 
sum  of  one  thousand  dollars  per  annum  in  full  for  all  his  ser- 
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Woes ;  tiie  astisteat  <niftrftlMl8  shaH  be  paid  the  swtin  t)f  aeimi 
haadred^^^hoB  each  per  an^kura  in  foil  for  all  thek  memoes ;  sail 
ealdries  to  be  paid  in  k)uarteil^  paymeiiiis^  bat  only  to  Bucb  as- 
bistant  marsbife  as  sbaU  have  paid  ovMr  the  fees  reqoived  of 
tbera  by  section  five." 

The  defendants  tvere  af^poiflted  assistant  marshals  and  at  the 
same  tune  constaUes,  a;Dd  gave  tbe  bonds  reqaired  by  law  of 
constableB,  and  eiotered  apcm  and  disoharged  tbe  dotifes  and 
(received  the  salaries  (>f  hdth  offices  daring  the  year  .1835. 

The  processes,  to  tecOver  fees  for  the  serviee  of  wbich  the 
present  action  is  bronght,  were  made  in  eonrse  of  the  general 
{M»lioe  bnsiness  of  the  cityi  in  behalf  of  ihe  CSotamon  wealth,  un^ 
«der  the  direction  of  "the  marshal,  and  ^(rcK  in  most  instaaees 
committed  to  the  ^defendant  for  s^vioe  by  tbe  marshal ;  bnt  tbe 
tetmms  upon  ih^m  were  mtede  by  the  defendant  as  constable,  and 
•be  claims  to  have  'reeeived  tbie^m  as  sdob.  A3i  witaess  fees 
received  by  the  defendant  while  attending  the  police  coart  as  a 
witnessi  have  been  paid  ovetr  ^o  4he  «oU(jr.  The  witness  fees  ^nfr- 
|>aid  are  •only  snob  )as  have  been  received  as  a  witness  in  the 
eoart  of  common  pleaa 

<X  DeveMjJir.  {O.  ^.  Smt  with  Uit^)  fer  4be  plaintiflb. 

P.  JEL  AlOrichy  for  tbe  defendant. 

BtoBLow,  J«*  By  virtue  of  the  ^oharter  of  'the  citjr  of  Wois 
isest^r,  St.  1318,  c.  32,  §  8,  and  ibe  ordinance  4>f  the  city  of 
1854,  the  marshal  and  his  assistants  were  ett  ({^Scio  constables. 
it  was  tbe»peffsoils<appoittted  to  and  holding  both  'offioes — the 
office  of  constable 'being  incidental  to  that'of  marshal  or  assist- 
ant mawhal  -*-  Who  were  reqaired  by  section  fifth  of  the  ordi- 
nance to  pay  into  the  dity  treasury  the  fees  received  by  ithera  ifor 
service  of  >CFitninal  piocesses.  The  wetods  <' assistant  marshals  " 
in  this  seotioin  are  used  as  desigTUntio  personarum.  The .  manifest 
pucpose  «of  'the  provlsidn  wseb  to  reqaire  thalt  they  should  pay 
over,  not  only  the  fees  which  Ihey  should  receive  when  acting 
-strictly  as  -marshals,  bat  also  those  which  the  ^persons  thus 
designated  should  oreeeivefer^ieiivioe  <tf  criminal  piocesses,  with- 
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ont  reference  to  the  capacity,  whether  as  niarehal  or  conrtabley 
in  which  they  should  be  received.  No  other  constraetion  is  oon* 
sistent  with  the  explicit  proyision  of  the  ordinance  that  their 
salaries  shall  be  in  full  for  all  their  services.  The  powers  and 
duties  of  assistant  marshals  in  executing  criminal  process  are 
nearly  identical  with  those  of  constables,  and  these  powers  and 
duties  comprehend  a  large  part  of  the  services  required  of 
those  holding  the  office  of  city  marshal.  If  the  construction 
for  which  the  defendant  contends  should  be  adopted,  it  would 
follow  that  it  would  be  wholly  optional  with  the  officers  whether 
they  should  receive  any  fees  for  serving  criminal  processes  as 
marshals.  By  electing  to  act  and  make  their  returns  as  consta- 
bles instead  of  as  mrarshals,  they  might  in  all  cases  of  the  service 
of  criminal  process  receive  the  fees  to  their  own  use,  and  thus  ob* 
tain  a  compensation  which  was  clearly  intended  to  be  induded 
in  their  salaries.  Such  is  not  the  true  interpretation  of  the  lan- 
guage of  the  ordinance,  nor  could  it  have  been  so  understood  by 
the  defendant  when  he  accepted  office  under  it 

We  can  see  nothing  in  the  provision  of  the  ordinance,  requu> 
ing  fees  received  by  the  marshal  and  his  assistants  to  be  paid 
into  the  city  treasury,  which  in  any  degree  contravenes  public 
policy.  On  the  contrary,  it  is  well  calculated  to  aid  and  sup- 
port it  By  giving  a  fixed  salary  to  these  officers  who  are 
intrusted  with  important  duties,  all  temptation  to  multiply 
prosecutions  for  the  sake  of  obtaining  fees  and  all  motives  for 
extortion  and  oppression  are  taken  away,  and  greater  fidelity  is 
likely  to  be  secured  by  a  ^ed  and  reasonable  compensation 
than  by  an  uncertain  and  fluctuating  one.  Nor  is  there  any- 
thing in  this  provision,  to  bring  it  within  the  principle  of  the 
common  law  which  renders  void  all  contracts  made  for  the  sale 
of  public  offices.  There  is  no  corrupt  agreement  here  between 
individuals  by  which  money  is  to  be  paid  for  obtaining  a  public 
office  or  inflnencing  the  appointing  power,  nor  is  there  any 
contract  for  the  payment  of  money  to  benefit  the  persons  mak- 
ing the  appointment  There  is  nothing  which  tends  to  divert 
attention  from  the  real  merits  of  those  applying  for  office,  or 
Which  can  lead  to  any  improper  influences  in  making  the  ap« 
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pointment  or  perfonniDg  the  dnties  of  the  office.  It  is  like  the 
ordinary  case  of  a  salary  established  for  a  pablic  officer,  for 
whose  services  certain  fees  are  fixed  by  law,  bat  who  is  obliged 
to  account  therefor  to  the  pablic  treasury. 

Judgment  far  the  plaintiff. 


JosiAB  A.  ^iGHAM  &  others  V9*  Hannah  Matnari^. 

Under  SU.  1854»  ea,  4(N;»  498,  the  widow  of  one  who  leavte  no  ehfldren,  if  the  widres  tbt 
pioviBion  made  for  her  in  the  will,  ia  entitled  to  the  whole  of  the  penonal  property,  if  it 
( not  exceed  fire  thousand  dollars. 


Appeal  from  the  decree  of  a  judge  of  probate,  allowing  to 
the  appellee,  the  widow  of  Moses  G.  Maynard,  the  whole  of 
his  personal  estate,  upon  these  facts :  In  1855  Moses  G.  May- 
nard  died,  leaving  kindred,  but  no  issue,  and  having  disposed 
of  his  estate  by  will ;  and  leaving  personal  property,  which, 
after  the  payment  of  debts,  amounted  to  less  than  five  thousand 
dollars.  The  appellee  duly  waived  the  provision  made  for  her 
in  the  wilL 

G  Devens^  Jr.  8f  O.  F,  Boar^  for  the  appellee. 

H.  Ckapin^  for  the  appellants. 

Thomas,  J.  The  widow  having  waived  the  provision  made 
for  her  in  the  will  of  her  hasband,  the  question  is,  to  what  share 
of  his  estate  she  is  entitled  by  law.     He  died  without  issue. 

Under  the  Rev.  Sts.  c.  60,  §  11,  she  would  have  her  dower  in 
the  estate  of  which  he  was  seised  during  the  coverture,  which 
she  had  not  released ;  and,  under  the  8t.  of  1838,  c.  145,  such  part 
of  the  personal  estate  as  the  judge  of  probate  should  allow  for 
necessaries  for  the  use  of  herself  and  the  family  under  her  care. 

Under  81, 1854,  c.  428,  she  is  entitled  to  such  portion  of  the 
real  and  personal  estate  as  she  would  have  been  entitled  to  if 
her  husband  had  died  intestate,  with  this  limitation,  that  she  is 
not  to  receive  more  than  ten  thousand  dollars  out  of  the  per- 
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«iaal  estalte.  By  ascertaimi^  tbea  what,  noder  the  existing 
9tatuteS|  Abe  would  be  eatitied  to  areoeive  if  her  hasband  bad 
died  iiotesta^y  we  ehaU  learn  wkat  «be  is  to  receive  when  she 
waives  the  provisions  of  ber  basbaAd's  will. 

Under  tbe  SL  vof  1854^  c  406,  passed  on  the  same  day  with 
c.  428,  taking  effect  with  it,  and  existing  in  full  force  at  the  time 
of  the  death  of  the  testator,  she  would  be  entitled  to  one  half 
of  the  real  estate  of  which  be^Ued  seised,  during  the  term  of 
her  natural  life ;  and  to  tbe  whole  of  tbe  personal  estate  remain- 
ing after  payment  of  the  debts  of  the  deceased  with  charges  of 
bis  fnoeral  mnd  BMiog  \m  evtale,  provided  fmcb  residue  does 
not  amount  to  more  than  five  thousand  dollars.  If  such  residue 
does  amtTunt  to  mote  than  fiv«  tboasand  doUare  and  less  than 
ten  thousand  dollars,  she  would  be  entitled  to  five  thousand  dol- 
lars out  of  the  same ;  if  the  residue  amounts  to  ten  thousand 
dollars,  ^ot  upwajdjB,  to  one  half  tbeieo£  Bist  wliea  there  is  a 
wiU,  and  tbe  widow  waives  its  provisioas,  the  amount  of  per- 
aoEHd  sbaU  not -exceed  ten  thousand  dollars. 

JBut  tbe  jptrovisioiis  of  this  x^apter  406  of  .SL  1854  are  in  lieu 
df  dower  at  the  widow's  election.  If  wiibhin  six  months  after 
ladminiBtratiDn  ^granted  >she  velect  to  take  her  dower,  she  may  do 
«o.  Electing  .to  take  ^o»(ev,  she  bas  no  share  of  the  personal 
estate. 

The  St.  of  1854,  c  406,  took  efhct  at  the  same  time  with 
c.  428.  We  must;  suppose  that,  both  being  on  the  same  subject, 
it  was  ioreaeen  tbat  ibcjy  /most  be  constnied  together. 

But  the  iegal  eSkct  would  be  tbe  same  if  the  provisions  of 
c.  406  bad  baea  adopted  at  any  time  subsequent  to  those  of  c.  423. 
To  determine  what  is  meant  by  taking  '':sucb  portion  of  ;the 
real  and  personal  estate  as  she  would  have  been  •entitled  to  if 
iber  husband  bad  died  intestate,"  we  must  look  to  the  law  regu- 
lating 'the  descent  and  distcibution  of  intestate  estates  at  the 
time  of  the  husband's  decease.  Suppose  we  were  to  say  that 
'flhe  should  take  her  sbaie  as  of  an  intestate  estate  under  the 
revised  statutes,  .that  is  to  say,. first,  dower  in  all  the  lands  of 
^bich  tbe  husband  was  seised  dosing  coverture^  second,  une 
jMdf  'Of  bis  personal  ^tate.    If  tbe  value  of  tbe  xeal  estate  of 
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which  he  was  at  diflTerent  times  seised,  and  of  which  dower  was 
not  barred,  was  sixty  thousand  dollars,  and  land  of  the  valae  of 
forty  thousand  dollars  had  been  conveyed  or  taken  on  execution 
without  release  of  dower,  the  wife  would  have  her  life  estate 
in  twenty  thousand  dollars,  one  third  of  the  whole.  His  per- 
sonal estate,  we  may  suppose,  after  paying  debts,  &c.,  is  twenty 
tboQsand  dollars.  The  wife  takes  one  l^dfL  She  then  has  her 
life  estate  in  twenty  thousand  dollars  of  real  estate,  and  ten 
thousand  doUars  of  personal  estate  absolutely.  Under  the  fiL 
of  18S4,  with  the  same  property  she  would  have  a  life  estate  in 
one  half  of  the  real  property  of  which  he  died  seised,  that  is, 
ten  thousand  dollars ;  and  the  same  personal  estate,  ten  thoor 
sand  dollars.  Under  the  £E^.  of  1864,  she  would  receive  the  use 
of  ten  thousand  dollars  less  than  under  the  revised  statutes.  Or, 
if  she  waived  the  provisions  of  the  will  and  also  elected  to  take 
dower  instead  of  the  benefit  of  the  provisions  of  §^  1,  2  and 
3  of  c.  406,  she  would  have  the  same  dower  as  under  the  revised 
statutes,  but  no  share  of  the  personal  estate ;  she  would  have 
ten  thousand  doUars  absolutely. 

It  is  suggested  that  under  this  construction  of  the  statute  the 
husband,  having  no  children,  who  leaves  less  than  five  thousand 
dollars,  all  in  personal  property,  cannot,  as  against  bis  widow, 
make  a  disposition  of  this  property  by  will.  This  may  be  so, 
and  might  be  a  good  reason  for  not  adopting  the  statute ;  or,  if 
the  statute  were  of  doubtful  meaning,  might  aid  in  its  construe* 
tion ;  but,  where  the  language  of  the  statute  is  dear  and  explieit| 
can  have  no  eflfect 

Deere§  affirmed^ 
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Jonas  Brown,  Administrator,  vs.  Caltin  G.  Howe. 

The  guardian  of  a  lunatic  cannot  be  allowed  in  his  probate  account  the  amount  of  damages 
occasioned  to  his  own  property  by  his  wardV  want  of  care. 

Appeal  by  the  administrator  of  the  estate  of  Daniel  Saun- 
ders, an  insane  person,  from  a  decree  of  the  judge  of  probate 
allowing  his  guardian's  account,  including  this  item  :  ''  For  loss 
sustained  by  accountant  by  fire  caused  by  want  of  care  on  part 
of  said  Daniel  Saunders  over  and  above  amount  received  by 
insurance." 

At  the  hearing  in  this  court,  the  appellee,  in  support  of  the 
item,  ofiered  evidence  that  ^  Saunders,  by  want  of  ordinary  care, 
set  fire  to  the  dwelling-house  of  the  appellee,  in  which  he 
boarded  as  an  inmate  of  bis  family,  whereby  the  house  was 
destroyed  and  Saunders  perished  at  the  same  time."  BigeloWf  J. 
reported  this  question  to  the  full  court 

P.  C.  Bacon^  for  the  appellee.  A  lunatic  is  liable  for  his  torts. 
Weaver  v.  Wardj  Hob.  134.  Morse  v.  Crawfordy  17  Verm. 
499.  This  claim  is  a  proper  subject  of  charge  and  account  in 
the  probate  court  Rev.  Sts.  c.  79,  §§  4,  6,  9, 10, 17, 18.  Ghrifi^ 
neli  V.  Baaierj  17  Pick.  383.  And  see  Jackson  v.Jackson^  1  Orat 
143.  It  is  like  a  claim  of  an  administrator  for  a  tort  of  his 
intestate.  See  Rev.  Sts.  c.  66,  §§  18,  19.  If  the  ward  had 
done  a  liiLC  injury  to  a  third  party,  it  would  have  been  the  duty 
of  the  guardian  to  settle  and  pay  the  claim.  St.  1855,  c.  432,  §  1. 
The  guardian  can  maintain  no  action  against  his  ward  during 
the  guardianship.  Mason  v.  MasoUj  19  Pick.  506.  Smith  v. 
Philbricki  2  N.  H.  395.  His  claim  against  the  ward  would 
therefore  be  barred  if  the  guardianship  should  continue  more 
than  six  years ;  so  that  he  would  lose  his  claim,  if  he  cannot 
include  it  in  the  guardianship  account,  unless  he  should  resign 
his  trust,  and  that  resignation  should  be  accepted  by  the  court 

C.  Allen  8f  EL  Chapb/i^  for  the  appellant 

Thomas,  J.  The  appellee  was  guardian  of  Daniel  Saunders, 
an  insane  person,  now  deceased.    In  settling  his  account  in  the 
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probate  coart,  the  gaardian  charged  and  was  allowed  this  item : 
^  For  loss  sustained  by  accountant  by  fire  caused  by  want  of  care 
on  part  of  said  Daniel  Saunders  over  and  above  amount  received 
by  insurance."  The  date  and  amount  of  the  item  are  not  given. 
From  the  allowance  of  the  accounti  including  this  charge,  the 
administrator  of  the  ward  appealed  to  this  court.  Whether  the 
item  b  the  subject  of  charge  in  the  appellee's  probate  account  is 
the  question  for  our  consideration. 

The  item  sought  to  be  charged  is  a  claim  for  unliquidated 
damages.  Two  things  are  dear:  first,  there  is  no  express  pro- 
vision of  the  statute  under  which  claims  for  damages  for  torts 
ean  be  proved  in  probate  accounts ;  secondly,  there  are  no  pre- 
cedents for  their  allowance,  so  far  as  our  reports  show. 

If  we  look  to  the  nature  of  such  account,  its  object  and 
purpose,  it  will  be  plain  that  damages  for  a  tort  cannot  be 
included  in  it.  An  account,  as  used  in  the  probate  law,  is  the 
statement  of  the  receipts  and  payments  by  a  trustee  concerning 
the  estate  confided  to  his  care ;  the  detailed  statement  of  its  ad- 
ministration while  in  his  hands,  what  has  been  received,  and 
from  what  sources,  what  has  been  paid  out  and  for  what  pur<* 
poses,  and  the  balance,  if  any,  remaining.  The  accounts  are 
evidenced  by  books  and  vouchers,  with  occasional  resort  to  the 
testimony  of  witnesses. 

A  claim  for  unliquidated  damages,  as  for  assault  and  battery, 
or  action  on  the  case  for  negligence,  by  a  guardian  against  his 
ward,  cannot  be  made  part  of  his  account  It  is  not  a  matter 
arising  from  the  trust.  It  is  a  question  for  a  court  of  common 
law,  to  be  tried  at  its  bar  and  under  its  rules. 

In  the  case  before  us,  it  is  a  question  where  the  plaintiff  and 
defendant  are  represented  by  the  same  person,  and  the  personal 
interest  of  the  trustee  is  in  conflict  with  that  of  bis  trust,  and 
where,  it  may  be,  all  the  weapons  of  defence  are  in  the  hands 
of  the  plain ti£  The  existence  and  prosecution  of  such  a  claim 
are  inconsistent  with  the  cootinuance  of  the  relation,  and  would 
be  sufficient  reason  for  its  termination. 

It  would  seem  to  be  dear  therefore  that  such  a  question  could 
not  be  settled  even  in  a  court  of  common  law,  while  the  rda^ 
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tion  of  guardian  and  waid  continaed.  To  say  thiit  a  gaaxdiaa 
can  settle  with  himself  for  a  tort  of  his  ward,  affsoting  his  per- 
son, character  or  property,  and  then  make  the  amount  so  paid 
an  item  of  charge  in  his  account,  seems  still  more  difficah.  Ik 
is  a  matter  outside  of  the  trust,  and  with  which  the  relation  of 
guardian  and  ward  has  nothing  to  do. 

Upon  the  termination  of  the  relation  by  the  death  of  the 
ward,  the  difficulties  of  adjusting  such  a  claim  in  a  probate 
account  increase  rather  than  lessen.  The  claim  not  growing  out 
of  the  trust,  and  the  guardian  haying  no  lien  upon  the  funds  ia 
his  hands  for  its  payment,  the  balance  in  his  hands  as  guardiaui 
after  payment  of  his  disbursements  and  services,  goes  into  the 
hands  of  the  administrator  to  pay  the  funeral  expenses,  the  ez« 
pense  of  settling  the  estate,  and  the  debts.  The  claim  of  the 
guardian  for  damages  for  the  tort  has  no  preference  over  other 
debts  and  claims  against  the  estate,  and  he  cannot  retain  the 
property  in  his  hands  as  trustee  to  meet  it 

But  the  trust  being  terminated  and  the  daim  surviying,  his 
only  course  is  to  sue  the  administrator  in  a  eonrt  of  law,  and^ 
having  its  judgment  fixing  the  damages,  to  collect  it  from  the 
assets,  if  the  estate  is  solvent ;  if  not,  to  share  with  the  otbes 
creditors.  Decree  reversed  and  case  remUUd. 


RuFus  M.  HuNTLBT  VS.  Davib  Woodwabo  &  others. 

A.  written  agreement  for  duwing  etoae  **  M  tho  rat^  of  one  dollar. end  twenlj  five  eenta  pop 
load  of  two  tons  each,"  fixes  the  rate  by  the  ton,  without  regard  to  the  namber  of  tons 
actually  drawn  in  one  load;  and  cannot  be  varied  by  oral  evidence. 

Action  of  contract  upon  this  agreement  in  writing,  signed 
by  the  defendants :  ^  An  agreement  this  day  made  between 
D.  Woodward  &  Co.  of  Woroester,  and  Rufus  M.  Huntley  of 
Fitchburg.  Said  Huntley  agrees  to  draw  all  the  stone  firom 
Rollstone  Hill,  so  called,  to  the  cmae  at  Worcester  depot  and 
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Bates's  shop,  at  the  rate  of  one  dollar  and  twenty  fiye  cents 
per  load  of  two  tons  each ;  and  said  Woodward  &  Co.  agree 
to  fnmish  men  to  load  said  Huntley  with  all  his  junk  or  grout 
stone  at  one  cent  a  foot,  that  he  may  want  this  season.  Fitch* 
burg,  July  17, 1856." 

At  the  trial  in  the  court  of  common  pleas,  there  was  evidence 
of  the  number  of  tons  drawn  by  the  plaintiff,  and  it  ajipeared 
that  some  of  the  loads  drawn  by  the  plaintiff  exceeded  two  tons 
in  weight ;  and  the  plaintiff  claimed  sixty  two  and  a  half  cents 
for  each  ton  drawn. 

The  defendants  contended  that  under  said  agreement  they 
were  to  pay  only  $1.25  for  each  load,  whether  of  two  tons  or 
more ;  ^  and  in  order  to  aid  in  the  construction  of  the  agreement, 
offered  to  prove  the  following  facts :  1st.  That  the  object  in  insert- 
ing the  term  <  two  tons  each,-  as  expressed  by  the  parties  at  the 
time,  was  to  prevent  the  plaintiff  from  drawing  loads  of  a  less 
quantity  than  two  tons.  2d.  That  no  stone  had  ever  been  drawn 
from  the  quarry  by  the  ton,  but  the  custom  had  been  to  draw 
by  the  day  or  by  the  load.  3d.  That  there  was  no  place  where 
the  stones  could  be  weighed,  which  were  drawn  to  Bates's  shop. 
4th.  That  a  portion  of  the  stone  drawn  under  the  contract  was 
charged  by  the  load.  5th.  That  the  defendants  had  no  knowledge 
that  the  plaintiff  was  keeping  his  account  by  the  ton,  till  after 
the  stone  were  all  delivered.  6th.  That  the  defendants'  agent, 
who  was  present  at  the  time  the  contract  was  made,  and  heard 
the  bargain,  kept  the  account  by  the  load,  and  supposed  the 
plaintiff  was  keeping  his  account  in  the  same  way.  7th.  That 
the  stone  delivered  at  Bates's  shop  was  not  weighed  by  the 
plaintiff,  but,  as  he  says,  the  weight  was  ascertained  by  meas- 
urement, which  was  taken  by  himself  whUe  on  the  road  between 
the  quarry  and  the  place  of  delivery,  and  that  no  one  was  pres- 
ent when  the  measurement  took  place." 

But  MeUen^  C.  J.  excluded  the  evidence,  and  ruled  that  the 
plaintiff  was  entitled  to  recover  sixty  two  and  half  cents  a  ton 
for  all  stone  drawn  under  the  contract.  A  verdict  was  returned 
for  the  plaintiff  accordingly,  and  the  defendants  alleged  excep* 
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JBL  Wmiamti  for  the  ds&odaate 

C.  Hi  B.  Srum^  Car  the  plaintiff. 

SffAW,  CX  J.  nto  whole  chnae  iii  to  be  taken  tagetbcr— 
^at  the  laie  of  one  doUac  and  twenty  five  oents  per  load  of  two 
tons  each."  The  words  '^  two  tons  "  show  what  was  to  be  co9»- 
sidered  a  load.  The  words  ^  at  the  rate  of''  shoiw  that  it  waa  to 
be  at  the  rafce  of  so  mach  for  two  toos.  ^  At  the  rate  at"  ao 
BSfDch  ^  per  load;"  without  defining  ibe  load,  woold  be  aseleaa* 
Thia  writing  ia  not  made  for  the  benefit  of  one  party  more  than 
of  the  other,  but  of  both.  It  is  very  clear  that  it  must  be  oom« 
fralted  for  two  tons^  wbetiier  the  kad  .be  larger  or  fioaaller. 

To  admit  the  evidenee  offered  would  be  to  put  parol  evidenoe 
against  written  laDguage^  which  was  aa  plam  as  language  could 
make  it;  Tbe  custom  being  uncertain  iwae  an  additional  reaaoD 
for  making  it  certain  ia  the  contract;  The  entriea  of  oue  ^  party  on 
Us  own  memorandum  could  have  oo  effect,  not  being  nMde 
known  to  or  acted  upon  by  the  other  party*  What  the  defend- 
ants? agent  supposed  cannot!  oootrol  Ibe  written  agreement 
The  evidence  as  to  the  plaintifi^s  naode  of  aeoertaining  the 
weight  bad  no  bearing  upoa  the  cooatraotion  o£  tbe  eontraot 

EsBctpHons  avemdecU 


Danibl  Goddard  &  others,  Trustees,  vs.  Mayor  and  Alder- 
men OP  THE  City  op  Worcester. 

Tkpim^jror  tni  tltewen  9f ,a  «M7j.tipm!k «  petifton  ibr  th^  asaeMiMot  of  dtmagti  by  tbm 
nUing  of  a  sireet  in  front  of  the  petitioner's  house,  accepted  the  report  of  a  committee 
recommending  that  no  damages  should  be  allowed  to  the  petitioner,  bat  that  the  street 
aliOMld  be  llwered  in  ft«nt  of  the  Itad^  *«'■•  dut  mI^  hoste  shal)  stand  relatively  to  tkv 
fltpeet  asJtdid  befom  th»al|«ration,now-ooiDpUinedof,proTidiBig'an7  action,  in  tbe  eaa^ 
is  necessary."  Three  months  a^rwards,  the  mayor  and  aldermen,  npon  a  request  of 
the  petitioner  to  act  on  his  petition,  voted  to  meet  at  the  premises  to  view  them,  but 
tDolc  na fartfaierS£tioa lik tlte, OMitien  MeU^  tfaat.thB Meeptenoi  of ihe*.report was.a judg- 
n^ent  against  the  pet]tioiuvc>cUim  for  d«mag]Qs;  aivLth«i.tUs  Judgment  was  not  wnvtd 
or  modified  by  the  subsequent  action  of  the  board. 

Pbtitxok.  preoenitod  bf.  the  TrnatfiBa.  oA  tlM:  Bleaaaiit  Street 
Baptist  Meeting-house  on  the  11th  of  October  1853  for  a 
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Qoddaid  &  others  •.  UaytttM  Aldl»M«ii'of  the  City  of  Woreest«r. 

damm  to  tie  ittseyav  ^ud  ^ei^i^il'  6f  Wotce^fer:     Ifetiritij; 
before  BifreloWyJ^  #bo  i^p^Mted*  thta  iMsb)  Ixy  «M  fait  6ddrt : 

Oo  the  9Ui  of  De^eHofbei'  tSM"  tte  pefiffiotie^s  pnisi^ii*ted  8< 
petitkm  to*  the  f^pofkctentflf  for  tMe  aese^isihi^nf  of  cf^'raagesr  stts- 
tBined  in-  akering  the  grad«  dl  PleaMlMft  StarJet,  by  raising  alntf 
filBMg.  up  the  dome  alMMit'  tw^  feist  Sn  fi^cmt  of  tb^fr  premiiieB. 
On  the  2l8t  df  Jattvn^]^  IMit  ibe  iteil^Meiito  HctefiUid  A  i^poH 
of  tbe»  eoRin»iStee'  on  highways,  to  which  the  case  had  been 
lefenred,  which  stated  that  «*  the  committee  wonld  not  recommend 
that  damages  be  appraised  and  allowed  the  said  trustees,  bnt 
that  the  committee  on  highways  be  directed  to  lower  the  street 
in  firont  of  said'  meivtiDg-boafle  sa  tbfti^  saidr  hooeb^  shall  stand 
relatively  to  the  street  as  it  did  before  the  alteration  was  made 
that  is  now  complained'  of*;  providing  any  dction  in  tlie  case  is 
neceseary."  On*  the  13th  of  Oetober  1851;  tb^'  p^titibtievb  in 
trrtfciiig  rfe^Wrterf  fba  rtSf^Ohd^ntS  to' act  dti  fHeir'  ^etitibii,,  arid 
the  respondents  voted  to  meet  at  the  meeting-house  on  a  certain 
day  and  hoilp  in  view  the  premises^;  bat  th^  did  hbt  ih^  on 
thb  pi^itii^e^  at.  tfa^titne'  apitoinMd,  atnd  thisre  >7^as'  tlo'rec6td  of 
BMsj  fiuther  aetikm'  by thenk* in' tbe' matter.  Oti  the  33d^of  Au^st 
1660  tbe  lespdndentB  ordered  ^  that  the  height,  width  slnd  gradK 
of  the  8idet¥alkEr  in  Pleasant'  Sbedt  be  established  as  tHey  an^ 
Aow  indicated'  by  tbep  existflll^  etMft>stode^)  M  ftnr  a»<  i^o^^  corb" 
stones  have  been  set  by  the  authority  bP  thfe  dity.^  T*he  pelfr 
tion^rs  bad  no  noltioe  of  this  ordet^  dnd'  objel^ted' tofhe-cufBstoneil 
being  placed  where  liiey  were  set. 

K  R  ShMard^  for  the  pietitldders; 

Ci  DeveHSj  Jr.Sf  &.  F.  JS{M^,>foi^the  re^nd^nttr. 

BiQBix>w,  J.*  The  aetionof  the  mayor  and  aldermen  of  {He 
21st  of  Janbary  1851^  abeepting  tbe  leport  of  a-  committee  of 
ibeir  n«imber,iii'  which  tHey  TOfase  tO' reddttirtlehd  that  ^^dam^ 
age  be  appmsed  and- allowed' the  said^tmist^es,^  Was  ^qtii^eilV 
to  a  lefcMnrir  to*  asaeiB  any  damagen'on  the*  jSetitibn.  It  ihof  d' 
judgment!  against  tbe  petitieii^dts*  dttitn  for'  darndg^s;  wUieh' 
woold'  Have^  antboriked  an  a|^]ioatlon  for  a*  jtny  dccordihg^  to 
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the  proTirions  of  law.  Nor  was  this  refusal  waiTed  or  modifiecl 
by  the  snbseqaent  action  of  the  board  io  October  18S3.  The 
previoas  vote  was  not  recooaidered,  the  grade  of  the  road  was 
not  changedi  and  no  action  was  taken  which  in  any  degree 
altered  the  previoos  refusal  of  the  board  to  give  the  petitioners 
any  damages.  Monagle  v.  Qmnfy  CommissianerSi  8  Cosh.  869L 
Smiih  V.  Majfor  tf  Aldermen  of  BotUm^  1  Gray,  72.  ' 

Petition  dismissed. 


Hartfobd  Stoddard  vs.  Asa  B.  Wood. 

A  poitner,  who  has  made  a  promissorj  note  to  the  partnership  ae  eridenee  of  the  amoont 
drawn  oat  of  the  firm  hy  him,  and  afterwards,  upon  dissolution  of  the  partnership,  assigned 
all  hia  intaraet  in  the  propertj  and  debts  of  the  firm  to  his  copartner,  is  not  liable  to  aa 
action  on  the  note  by  the  latter,  who  has  taken  the  note  bj  IndocNaientfroni  tfca  patrt** 
nerriiip,  when  orerdne,  and  with  notice  of  the  facts. 

Action  of  contract  on.  a  promissory  note  made  by  the  de» 
fendant  to  the  order  of  and  indorsed  by  ^  H.  Stoddard  &  Wood.'' 

At  the  trial  in  this  conrt  the  defendant  oflfered  to  prove  that 
he  and  the  plaintilB^  at  the  time  of  the  making  of  this  note,  wers 
copartners  under  the  firm  of  H.  Stoddard  ic  Wood ;  that  this 
note  and  others  of  like  tenor  were  made  as  evidence  of  sums  of 
money  drawn  by  the  defendant  from  time  to  time  ont  of  the 
partnership  fnnds ;  that  the  partnership  was  dissolved,  and  the 
defendant  thereupon  executed  a  written  assignment,  for  a  nom- 
inal consideration,  by  which  he  transferred  to  the  plaintiff  all  his 
right,  title  and  interest  in  ^  all  and  singalar  the  stock  of  goods 
and  merchandise,  debts,  bonds,  specialties,  notes,  accounts  and 
other  estate  and  effects,  rights  and  credits  of  the  said  conc^n  of 
H.  Stoddard  &  Wood,^'  and  appointed  the  plaintiff  his  attorney 
in  his  name  or  in  the  name  of  the  partnership,  to  ask,  demand, 
sue  for,  recover  and  receive  all  sums  of  money,  property  and 
effects,  debts»  dues,  accounts  and  other  demands  whatsoeveri 
which  were  or  should  be  due,  payable  or  belonging  to  the  par^^ 
nership ;  and  that  the  note  in  suit  was  indorsed  when  overdue, 
and  after  the  dissolution  of  the  partnership. 
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Stoddard  9.  Wood. 

BigeJoWy  J.  reserved  for  the  consideration  of  the  whole  conrt 
the  question  whether  the  plaintiff  had  any  titie  to  the  note  by 
said  indorsement. 

P.  C.  Bacon  8f  H.  Chapin^  for  the  plaintiff. 

C.  Atten^  for  the  defendant. 

Shaw,  C.  J.  This  note  was  given  for  money  drawn  by  the 
defendant  oat  of  the  partnership  of  which  he  was  a  memberi 
and  for  no  other  consideration ;  and  was  indorsed  when  overdne, 
after  the  dissolution  of  the  partnership,  to  a  partner  having  full 
knowledge  of  all  the  facts,  and  therefore  standing  on  no  better 
ground  than  the  indorsers. 

This  note,  given  as  it  was,  constituted  an  item  of  debit  in 
account,  for  which  no  action  lies ;  it  was  not  a  debt  to  the  firm. 
The  difficulty  of  maintaining  an  action  by  a  partnership  against 
one  partner  is  not  merely  a  matter  of  parties,  arising  out  of  the 
difficulty  of  bringing  suit ;  it  lies  much  deeper.  A  promise  by 
a  partner  to  the  partnership  is  a  promise  to  pay  himself  with 
other  persons ;  and  it  cannot  be  said  that  anything  is  due  until 
the  whole  is  settied,  until  all  the  assets  are  collected,  and  all 
debts  paid.  Until  then,  it  cannot  be  known  whether  there  is 
any  balance  due;  still  less,  what  that  balance  is. 

The  plaintiff  does  not  stand  in  the  position  of  a  third  person 
to  whom  the  note  has  been  indorsed.  He  was  a  member  of  the 
partnership,  and  had  full  notice  that  it  was  taken  in  account, 
not  in  the  course  of  business,  or  fcnr  the  purpose  of  paying  a 
debt  to  the  partnership ;  and,  above  all,  he  took  it  when  dishon- 
ored, which  is  of  itself  a  sufficient  defence. 

The  assignment  of  all  the  property  and  debts  of  the  partner* 
ship  did  not  include  this  note,  not  being  a  debt  due  to  the 
partnership,  on  which  an  action  would  lie;  but,  as  already 
stated,  a  mere  certificate,  a  statement  in  writing  which  he  could 
not  contradict,  that  he  owed  so  much  money  to  the  firm. 

The  evidence  was  admbsible  to  show  want  of  consideration  ; 
the  fact  of  partnership ;  and  that  the  note  was  indorsed  when 
overdue,  and  after  the  dissolution.  These  are  facts  surrounding 
the  making  and  indorsement  of  the  note,  which  do  not  contrcd 
or  vary  it  PkAnUff  nonsmt. 
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Jambs  H.  Wall  vs.  Brioham  Bajlcom. 

A.,fa«Tiiig  given  bis  notet  to  eertain  crediton  of  ^  pMt»gMhip  ftv  deb(9  4^  t9  tIMv  from 
^e  partnership,  gaye  a  written  agreement  to  one  of  those  cio4itors,  that  he  would  not 
enforce  the  amount  of  said  notes  against  the  partnership,  nntil  said  creditors  should  hare 
beaa  fnlly  paid  aXi  tuma  than  due  and  Jbenafter  to  ba  dpe  tern  Iha  paitaership^  and  <li«t 
tb0  Aianunt  of  hjy  pot^t  **  at  jto aU  p44  .ciedi^ov  sboii^  lei^aiy  «s^paii 9f  tba  Imfntif 
capital  of"  the  partnership  for  three  years.  Held,  that  this  agreement  did  not  make  A. 
a  copartner,  nor  prevent  his  proving  against  tiie  estate  of  the  partnership  fai  Insolvency  a 
«ato  giva^  to  dim  fc(y  ten  In  ^mMfntkm  for  lib  «ild  B«t«a. 

Appeal  ^rpm  a  deopq^e  iff  ft  iSo^imisiAonQr  pf  ipsolFeocy, 
^wing  Qgainat  i\^  fSB^e  of  Wi^U  ife  O^feoiOf  f^^^lTcuiit  4AU 
QEfi  a  promissory  note  fqpr  $1@PP,  mad^  fc^y  tbeipi  to  tbe  plaiotfC 

A^  ^e  baariag  ii)  this  Q9Wt  tbe  pjiaipt^ff  tesdAfiad  jtbiit  wbea 
|he  £ra»  of  WaU  i&  V>^4wm  was  ^t  cpl^blifMd  be  gimWAticd 
tbe  payoieot  of  cei^Ui  psMH^apes  of  gopds  by  tbpin«  aod  b#foo9 
tbe  priq^  ^U  da§  ffiw  Wf  ^<*f8  W  pfiypa«Bflt  tbiW^for  t^  ihe 
j^ipo^Dt  of  $1600,  whii^b  Jbe  b^d  ^nge  j^i,  wd  tb^  givu»g  of 
^frh^cb  was  ibbe  OQwideiratj^Q  of  jtb^  po^  oflfefied  for  proof;  m4 
that  one  of  the  parities  to  y^QO^  b^  gai^e  jthese  pptes  wq^  SoeUr 
jujfgi  Inland  j(  (Qo^  Aq  vhocBi  oo  the  «^9^  4Ayi  h^  9iw  ^vp  the 
foVowiog  written  s^gteefs^enii : 

^  Whereas  l^  .^n^^  {L  Walit  b^?e  bisr^tp^ve  giyen  w?ri]t^ 
goanguties  to  oertaiii  qred^toif  of  fV^U  4(  Balooqa,  f d4  hay^ 
oanoell^d  #aid  gi^aranti^s  by  api>8titfDtiAg  my  ppjtfss  therefor i  m4 
notes  amounting  in  ^  fP  ^b^  fffW  of  tWP  llbopisand  4oUftn :  iy|4 
wber^as  99e)Ung,  Leland  fc  Company  i^  opreditors  pf  s^d  Wall 
&  Baloom  ho(d  one  of  s^d  nptes  to  tbeptnuHWi  pf  9oe  tbou^ant) 
dpUai» :  and  whereas,  fpr  (b^  better  s^pqri^y  pf  s^d  pre4iUMis«  it 
IS  my  intentioHf  ip  ei^se  pf  my  paying  wd  notpSi  opt  t9  epfojree 
them  afterwards  against  s^  W^  A^  SalMoo^  until  s^id  cii^r 
^tors  sboll  Qrst  have  been  pj|id :  TUqw  knQW  yPi  that  m  ppp&idpra- 
Uqu  of  one  dolbpr  to  me  in  b^pd  paid,  aiid  fpr  other  valaahl^ 
considerations!  I  dp  pronppe  and  pgree  to  wfth  s%id  SopUipg, 
I^el^pd  k>  Coufpftiiy,  that  aftpr  I  h^yp  p^  any  ^  ^(  of  s^ 
notes  givpn  to  said  creditors  as  aforesaid,  I  will  neither  dif^4y 
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eor  indiiteetly  enibice  ttieia  nor  ftbe  amount  thereof  ugaihsrt  Udid 
Wall  &  Balcom,  aotil  Biter  said  cfeditois  riiall  sevefeatty  hsve 
been  fally  paid,  in  aforesaid  sums  now  due,  and  hereafter  to  be** 
oome  dae,  and  in  and  ibr  all  debts  hereafter  contracted  bj  Wall 
&  Baloom  in  their  bnaiiiessu  The  said  mmanttt  of  two  tbonsaad 
dollars,  as  to  all  said  creditors,  is  to  remain  as  part  of  the  bosik 
ness  capital  of  said  Wall  6c  £aloom«  This  agreement  is  to  be 
good  for  the  teim  of  Avee  years  from  this  date  aod  no  longen 
Dated  this  thirtieth  day  of  Jane  A.  D.  185S.    James  H.  WalL** 

Bigelow^  J.  directed  a  Tierdict  for  the  pkiatiff,  salqect  to  the 
ojuoioD  of  the  foil  oovrt  upon  the  qaettioo  ^irhether  the  note 
was  barred  by  the  agreement 

D.  Foster^  for  the  defendant  The  agreement  does  not  dis<b 
close  a  case  of  money  lent  to  the  insolTenty  with  a  conhrmci  not 
to  sue  therefor :  but  of  money  pat  into  the  basinees  ^  as  capital '' 
with  a  oontmct  not  to  withdraw  it  if  the  money  was  pat  is 
for  the  benefit  of  the  plaintiff,  he  is  a  partner;  If  he  gave  any 
of  the  creditors  to  Qfidenitand  that  it  was  for  his  •own  benefit^  he 
is  a  nominal  partaei.  If  he  intended  and  the  creditoiB  nnde^ 
stood  that  it  was  pat  in  far  the  benefit  of  the  insolveiits,  he 
cannot  withdmw  it,  and  has  ao  daim  on  the  estate  until  the 
three  years  expire..  By  making  it  ^^  capitai,^^  be  subjected  it  to 
the  payment  of  the  debts  of  the  firm,  and  if  at  the  end  of  the  three 
years  it  is  ali  ooosamed  in  aoReh  payments,  he  has  ao  claim  on  the 
firm.  Whether  it  coastitnted  him  sndh  a  partner  as  to  render 
him  liable  for  loeees,  or  entitled  to  profit^  is  hounatexiaL  It  at 
least  renders  him  liable  to  the  extent  of  a  limited  partner  Bev% 
Sts.  c.  34. 

If  it  is  construed  an  agreement  not  to  enforce  his  claim,  yet, 
inasmnch  as  the  defendants  have  no  adequate  remedy  at  law 
for  a  breach  of  the  agreement,  this  court  will  restrain  him. 

T.  If.  Nelson^  for  the  plaintiff. 

BiGELow,  J.  It  seems  to  us  to  be  quite  clear  tbat  the  note  of 
(1600  constitutes  a  valid  claim  against  the  estate  of  the  insol* 
vents.  It  is  a  debt  for  which  they  were  liable  before  their  insol* 
vency,  given  upon  a  good  consideration  as  to  them ;  and  it  was 
due  and  payable  fix>m  them  at  the  time  of  the  commencement 
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of  the  insolyent  proceedingB.  It  is  therefore  a  debt  which  may 
be  proved  and  sdlowed  against  their  estate  in  the  hands  of  the 
assignee. 

The  agreement  between  the  plaintiff  and  Snelling,  Leland  Sc 
Company  in  no  sense  constituted  a  partnership.  The  plaintiff 
was  not  to  be  liable  for  losses,  nor  was  he  to  share  in  the  profits 
of  the  business  carried  on  by  the  insolvents.  The  amount  paid 
by  him  to  take  up  the  debts  of  the  insolvents  was  not  to  be  a1 
'  the  risk  of  their  business,  as  in  case  of  capital  contributed  by  a 
special  partner.  Taken  in  its  broadest  sense^  it  was  only  an 
agreement  on  the  part  of  the  plaintiff  with  some  of  the  credit* 
ors  not  to  enforce  his  claim  against  the  debtors  in  competitioB 
with  certain  of  the  creditors.  But  this  does  not  create  a  bar  to 
its  proof  against  the  estate  of  the  debtors.  If  by  its  terms  any 
equities  were  created  and  now  exist  between  the  plaintiff  and 
some  of  the  creditors  with  whom  it  was  made,  by  which,  in 
marshalling  the  assets  of  the  estate,  the  payment  of  the  note  is 
to  be  postponed  until  the  claims  of  those  creditors  are  first  paid, 
such  equities  cannot  be  entered  into  or  adjusted  in  this  proceed- 
ings which  is  in  the  nature  of  a  suit  at  law  to  ascertain  tiie 
amount  due  and  provable  against  the  estate  of  the  firm  in  the 
hands  of  the  assignee ;  and  not  to  determine  upon  the  rights  of 
creditors  as  to  the  order  of  payment  out  of  the  assets,  or  to  ad* 
minister  any  equities  existing  between  different  classes  of  cred- 
itors. Those  must  be  adjudicated  in  another  mode  of  proceeding, 
appropriate  for  such  purposes.  SL  1838,  c.  163,  §  18.  Oushing 
v.  Arnold.  9  Met.  2a  Verdici  affirmed. 
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EUlph  Ewinqs  vs.  Benjamin  Walkeb. 

An  officer  seizing  intoxicating  liqnoTS  by  a  wamat  issued  under  St,  1855,  e.  215,  ^  25,  If 
liable  as  a  trespasser,  upon  tbe  snbteqnont  abatemont  of  Ihe  proceedings  bocaase  tha 
notice  to  the  keeper  was  not  returned  to  the  proper  court,  although  no  order  is  passed  ion 
the  return  of  the  liquors,  and  notwithstanding  §  38. 

Action  of  tort  for  the  taking  and  conversion  of  spirituons 
dqaoTS  and  the  vessels  containing  them.  The  defendant  ad- 
mitted the  taking,  and  the  plaintiff's  property ;  but  alleged  that 
he  seized  them  nnder  a  warrant  issued  to  him  by  the  police 
conrt  of  the  ci<y  of  Worcester  on  a  complaint  under  St.  1866, 
e.  216,  §  26.  The  liquors  seized  exceeded  twenty  dollars  in 
value,  and  a  notice  was  issued  by  the  police  court  to  the  per* 
son  complained  of,  pursuant  to  §§  26,  30,  returnable  bef(M«  the 
conrt  of  common  pleas,  but  was  in  fact  returned  by  the  officer 
into  the  police  court ;  and  the  complaint  was  therefore  abated  in 
the  court  of  common  pleas ;  but  no  order  was  passed  for  tlie 
return  of  the  liquors  and  vessels.  The  plaintiff  demanded  them 
of  the  defendant,  who  refused  to  give  them  up  without  an  order 
of  court  The  defendant  can  show,  if  competent,  that  the 
liquors  and  vessels,  when  seized  by  the  defendant,  were  in  the 
possession  of  the  city  marshal  of  Worcester,  having  been  taken 
by  him  from  the  plaintiff,  who  bad  held  them  with  intent  to  sell 
them  in  violation  of  law.  Upon  these  facts  the  parties  sub- 
mitted the  case  to  the  decision  of  the  court 

O.  P.  Verry^  for  the  plaintiff. 

P.  jB.  Aldricky  for  the  defendant  1.  The  warrant  authorized 
the  seizure  of  the  vessels,  and  required  the  defendant  to  keep 
them  until  the  final  order  of  the  court,  which  might  be  either 
for  the  confiscation  or  for  the  return  of  the  liquor.  St.  1866, 
c.  216,  §§  24-30.  Until  such  final  order  the  plaintiff  has  no 
right  of  action. 

2.  The  liquors,  being  kept  by  the  plaintiff  with  intent  to  sell 
them  in  violation  of  law,  were  not  property,  for  the  seizure  of 
which  any  action  could  be  maintained.  The  St.  of  1866,  c.  216, 
I  38,  expressly  declares  that  no  action  ^  shall  be  had  or  main- 
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tained  against  any  officer  for  seizing,  detaining  or  destroying 
any  intoxicating  liquor  or  the  vessels  containing  it,  unless  sach 
liquor  and  vessels  were  legally  lept  by  the  owner  thereof." 
And  see  Fisher  v.  McGirr,  1  Gray,  46;  Fierce  v.  Jacksatii  6 
Mass.  242;  Albe^  v.  Wardj  6  Msm.  79. 

8.  A  process  not  void,  but  only  voidable  for  mistake  or  irregu- 
larity, is  a  sufficient  justification  for  an  officer  acting  under  it 
Stuiord  y.  NiekoU,  13  J^Iaas.  286. 

Thomas,  J.  The  plea  lo  abatement  oi  tbe  poroceediagB 
was  sustained  by  the  court  of  eomoioa  pleas.  Tbe  defendant 
bad  DO  longer  any  legal  claim  to  tbe  enstody  of  the  goods  seized. 
The  pxvovisions  of  tbe  &•  of  1855,  c.  315,  §  88,  in  relation  to  a 
written  order  for  tbe  return  of  liquors,  apply  to  cases  where  the 
proceedings  are  regular  and  valid,  bat  in  wbicb  upon  the  trial  it 
has  not  been  proved  that  tbe  liquor  was  kept  or  d^)06ited  for 
•ale  contrary  to  law.  Sueb  order  is  not  provided  for  where  tbe 
proceedings  are  void.  Upon  ti^  deaiand  of  tbe  plaintiff  the  liq« 
uor  and  vessels  sbould  have  been  restored.  Sock  demand  aad 
refusal  vr^st^  a  conversion  of  the  property  by  the  defendant 

8ucb  oonversioii  would  not  be  protected  under  tbe  language 
of  the  thirty^igbth  section  of  Ae  statute,  even  if  that  section 
were  susceptible  of  the  oonstruction  given  to  it  by  tiie  counsel 
of  tbe  defendant  If  the  statute  left  tbe  owner  remediless  for 
property  so  converted,  ve  should  feel  compelled  to  say  it  was  a 
dear  violation  of  tbe  lltb  article  of  tbe  Declaration  of  Rights, 
which  declares  that  every  subject  ougbt  to  find  a  certain  remedy 
by  having  recourse  to  the  laws  for  all  injuries  or  wrongs  wfaich 
be  may  receive  in  bis  person,  f»operiy  or  character.  See  Fitker 
V.  JlbGViT^l  Gxay,46-4&  Jhtdgment  far  ihfi  plainUff. 
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ItOBBRT   P.   WlOOlN  VS.  JoNATBAN  DaT. 

<L  pwwn  wli9  by  |h»  fam  i»f  4  ^  fisi^d^ovtlj  ^Uui«  Rosieffto  of  chaU^,  :iritfi  the 

intent  nerer  to  pej  for  them,  has  no  proper^  which  his  attachinjgp  creditor  can  hoM 

against  the  rendor. 
In  replevin  of  goods  on  the  ground  that  U^j-  wwi»  .fMaiaffi  by  ^9  4^Q4aat  f\eom  the 

plaintiff  by  ftaud,  evi^ea^  p(  pj^i^r  swlar  iVauds  ^i;aeUae<l  fy  ^®  defend^t  ^pon  third 

penona  about  the  same  time  is  competent  evidence. 

Bw^sYiN  oi  mo  W9igf>m9  mUm^Mi  l>7  tba  defwdwjt  as  »* 
dbpaty  ^Mtiff  im  tfn^«oe  pipq9ft9  $^4^t  .}Ji|s«m  K  Br&atowt 
^EUii  in  ifae  inaQxt  lojf  ^^mmon  plof^  befare  J^^rkm^^  X,  wbo 
BigQod  a  bill  of  Moeftipmi  m  iSiitotaa^e  «0  fWlpwp : 

The  plaintiff  t0itifi^  tbat  be  ^old  ftp  wagpn  to  iQrMtoivr  for 
QMb|  and  cooteftckd  tJiftt  by  fflo&on  id  i\m  fipnj>a7aieAt  of  tb^ 
pnea  aeconiiog  to  agnsarowt  the  pvpp^rty  bad  not  piua»ed.  Tba 
instructions  of  the  oourt  ^n  ihU  p^M^  werp  opt;  p;y^pted  U>p 

Tkii  plauitiff  aJspt  as  (&?idetn09  ti^i  fimatow  bougbt  tbese 
wagons  ^iith  ibe  intent  and  purpo^  fmt  to  pay  Sqx  tb^m,  oflf^«d 
to  abow^  tbat,  ^bt^  tbe  time  of  tbi3  afAloi  Bva^tM^  iv^s  i^soivao^ 
and  purchased  large  amounts  of  personal  property  of  third  per- 
sonal and  got  them  into  his  hands  by  fraud,  and  then  secreted 
them  in  various  places.  To  the  introduction  of  this  evidence 
the  defendant  objected;  but  the  court  admitted  it. 

It  appeared  that  the  service  of  the  writ  under  which  the 
defendant  held  the  vragoos  was  tiever  completed,  and  the  writ 
never  returned  to  court.  And  the  plaintiff,  against  the  defend* 
aflt's  obJ!?ctipp,  was  pernjitted  to  prpve  that  before  the  return 
day^  and  by  dmotion  of  the  attaching  creditor,  tbs  attachment 
was  abandoned  and  all  further  proceedinjgs  on  that  writ  stayed. 

The  court  instructed  the  jury  that  if  the  wagons  were  attached 
by  tbe  defe^wt  Wtbpujt  knowledge  of  aqy  fraud,  uod«r  a 
proper  wrjt  agptinst  BraAtPiv,  wbjx^  he  Jbad  isHpce  ^etwrned,  and 
held  by  hiip  ^  a  deputy  she^ff  at  the  tim^  of  tbe  replevini  tbi3 
action  eo^k}  npt  be  oiaiotain^di  though  Brastow  bad  obtained 
the  delivery  pi  the  wag^^ns  to  bio^self  by  firawi,  and  though  the 
sel^  Height  be  therefore  void  a^  between  the  plaintijff  and  Bras* 
tei¥ ;  b^t  i^at  the  defendant  epuld  npt  snake  that  de&pce  nadei 
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a  process,  the  service  on  which  had  never  been  completed^  and 
which  had  been  abandoned  before  the  return  term,  and  not 
returned  to  court 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

G.  F.  Vern/y  for  the  defendant 

F.  H.  Dewey  Sf  H.  WUliamSj  for  the  plaintiff. 

Mbtgalf,  J.  As  we  understand  these  exceptions,  the  case 
was  tried  on  the  question  whethw  Brastow  obtained  the  wagons 
from  the  plaintiff  by  fraud,  and  the  jury  found  that  he  did. 
Brastow,  therefore,  acquired  no  property  in  the  wagons,  which 
his  attaching  creditor  can  hold  against  the  plaintifE  Buffingion 
v.  Oerrishj  15  Mass.  156.  Ayers  v.  HetoeU^  19  Maine,  281. 
Bussing  V.  jRtca,  2  Cush.  48.  The  instruction  as  to  the  defend- 
ant's justifying  under  a  writ  of  attachment,  was  therefore 
immaterial,  and  not  a  subject  of  exception. 

The  evidence  of  other  frauds  practised  by  Brastow,  about  the 
name  time,  was  rightly  admitted,  according  to  the  deci^on  in 
Rowley  v.  Bigelow^  12  Pick.  307.  Exceptions  overruled. 


GhsoROB  HoBBS  vs.  JosBPH  B.  Fuller. 

An  entry  for  foreclosure  of  a  mortgage,  under  Rev.  Sts.  c  107,  S  %  ^^7  certified  and  re 
corded,  ie  sufficient,  without  notice  to  the  mortgagor,  or  to  a  subsequent  mortgagee,  who 
Is  in  possession  under  a  preyious  entry  for  foreclosure;  and  is  not  waived  or  postponed  bj 
the  first  mortgagee's  subsequently  rendering  an  account  to  the  owner  of  the  equity  of  re- 
demption,  chaiging  himself  with  rent  beginning  at  a  later  period. 

Bill  in  equity  filed  on  the  26th  of  Febraary  1855  to  re- 
deem land  in  Worcester  from  a  mortgage.  Hearing  before 
BigeloWj  J.,  who  reported  to  the  ftill  court  this  case : 

On  the  10th  of  February  1852  the  defendant,  who  was  first 
mortgagee,  entered  upon  the  land  for  breach  of  condition,  and 
for  the  purpose  of  foreclosure ;  and  a  certificate  by  two  witnesses 
of  his  entry  was  filed  and  recorded,  as  required  by  Bev.  Sts. 
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c  107,  §  2.  Between  the  10th  and  IGth  of  said  February  the 
defendant  gave  notice  of  his  entry  to  Henry  D.  Stone,  the  owner 
of  tiie  eqaity  of  redemption.  At  the  time  of  the  entry  one 
tenement  in  the  house  on  the  premises  was  occupied  by  a  ten 
ant  of  Burgess,  a  second  mortgagee,  who  had  previously  entered 
for  breach  of  condition  of  his  mortgage,  and  duly  recorded  a 
certificate  of  his  entry.  Neither  Burgess  nor  his  tenant  had  any 
notice  or  knowledge  of  the  defendant's  entry,  and  soch  tenant 
continued  to  pay  rent  to  Burgess  until  the  Ist  of  April  1852, 
after  which  the  defendant  received  all  the  rents,  having  leased 
the  whole  to  a  new  tenant  who  took  possession  towards  the  end 
of  March.  On  the  3d  of  May  1853  the  defendant,  at  Stone's 
request,  made  out  an  account  of  the  amount  due  to  him  on  his 
mortgage,  in  which  he  charged  himself  with  rent  only  from 
said  first  of  April.  Stone  afterwards  paid  ofi*  the  second  mort- 
gage, taking  an  agreement  from  Burgess  to  discharge  it  or 
assign  it  to  whoever  Stone  should  name;  and  conveyed  the 
I»emises  to  Hobbs  by  deed  of  warranty. 

P.  C.  Bacon^  for  the  plaintiff  Under  the  Rev.  Sts.  c.  107,  §  1, 
the  defendanl^s  entry,  in  order  to  be  open  and  peaceable,  must 
have  been  made  known  to  Stone  and  Burgess,  so  that  they 
could  oppose  it  if  they  saw  fit.  The  facts  do  not  show  that 
the  defendant  had  three  years'  actual  possession.  Northampton 
Paper  MiU  v.  Ames,  8  Met.  1.  Swift  v.  Mendell,  8  Cush.  357. 
Cook  V.  Hinsdale^  4  Cush.  134.  Ayres  v.  Waitej  10  Cush.  72. 
Lawrence  v.  Fletcher^  10  Met.  844.  Stone  v.  Ellis,  9  Cush.  95. 
Bennett  v.  Conamt,  10  Cush.  163.  Shepard  v.  Riehards,  2  Oray, 
424.  Smith  v.  Johns,  3  Gray,  517.  The  account  rendered  by 
the  defendant  showB  that  he  did  not  consider  his  possession  as 
beginning  until  the  Ist  of  April.  If  be  took  any  possession  on 
,the  10th  of  February,  he  waived  it. 

JF*.  JET.  Dewey,  for  the  defendant 

Thomas,  J.  This  bill  is  brought  too  late.  The  entry  having 
been  made  by  the  defendant  on  the  10th  of  February  1852,  the 
foreclosure  became  perfect  on  the  10th  of  February  1855.  The 
possession  taken  by  the  defendant  was  in  conformity  with  the 
provisions  of  the  statutes,  and  there  is  no  evidence  firom  which 
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a  wawer  of  bit  posdessbUc^idd  hWe  heew  tnfenM.  Be^  Sts^ 
c*  107,  §  1.  Jtagniond  t.  Ragmxmd^^  7  Citoh.  605i  £hm>}  ▼•  iMai^ 
da/^  8  Cash.  357..  Bennett  r.  Qnumi,  10  Cnrii.  168.  Pa&iil^r  ▼. 
Vowkffj  5  Gray,  546^  £W  dismuseJL 


Jom  Q.  ADifiM  f;5.  Geosob  W«  Boubnb* 

One  who  necs  a  catnage,  hirtd  in  hi^  name  by  another  without  preTioa!(  authority  Or  rabsa- 
qoent  ratification,  wlthoot  natmaiile  di«M  t»  UMer»  that^tfiO^cartiage'iiAu  hinsd  on  hU 
accoanti  or  that  he  was  looked  to  for  pay  Ibr  ite  nae,  ia  not  liable  for  ita  nae,  aHhongh  tka 
owner  had  no  notice  that  the  hirer  procured  it  on  his  own  account. 

Action  of  ooi^trac«  by  iHe  keeper  of  a  livery  stable  for  the 
nee  of  a  carnage  sind  hameds;'  At  the  triri  in- the  court  of  com^ 
mon  pleas  the  plaintiff  introduced  erddence  tending  to  gfaow 
that  the  eairiage  and  harness  wefe  procured  of  him  by  one 
Mayo  on  account  of  the  defendant^  and  were  used*  by  Mayo 
yi9iih  a  horse  of  the  defendant  in  building  and  repairing  houses 
Ibr  the  defendant,  and-  once  by  the  defendant  and  (»ee  by  hie 
wife  in  bis  absence;  The  defendant  iotrodneed  e-vidence  tend<- 
ing  to  show  that  whether  Mayt)  did' for  him  Was  done  tkndep 
special  directions,  and  that  he  was  not  his  general  agent ;  that 
the  plaintiff  did  not  believe  at  the  time  of  letting  the  eairiage 
and  harness  to  Majio  that  he  had  siny  authoijty  to  hire  them  on 
the  defendant's  account ;  and  tUat  the  defendant  did  not  know 
that  they  were  procured  on  hie  acebunt  until  after  they  had 
been  used  as  aforesaid. 

The  plaintiff  contended,  let,.  <^that  if  Mayo  was  the  general 
agent  of  the  defradaot,  and  procured  said  Oanriage  and  haineee 
of  the  plaintiff  on  the  defendant's  account  for  any  purpose, 
within  the  general  scope  of  his  authority  as  such  agent,,  the 
plaintiff  was  entitled,  to  recover  for  the  use  thereof.''  3d  ^  That 
if <  M^yo  was  in  the  servicel  of  the  defendant,  and  procured  said' 
carriage  and  harness  of  the  plaintiff  on  the  defendant's  account, 
and  used  them  in  the  defendant^i  burfnes^  addtb^  were  used 
bjpthe  servants' or  femily  of  the  defendant,  or  h^  the  defendantr 
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Mraaelfi  the  defendant  was  liable  to  pay  for  the  use  thereofi 
unless  the  plaintiff  had  notice  that  Mayo  proctired  them  on  hisi 
own  account^'' 

Aiken.  J.  gave  the  first  instmction  requested,  and  declined  to 
give  the  aecoBd ;  and  also  iostrocted  the  joey  as  to  the  distinc- 
tion between  general  agcntir  woA  special  agents  for  particnlar 
transactions  in  a  manner  not  excepted  to ;  and  '^  that  they 
might  find  the  defeodaot  UaUe  io  thb  case,  if  he  bad  gi^en 
Mayo  a  previons  authority  to  hire  a  carriage,  or  if  such  hiring 
came  within  the  scope  of  Mayo'a  authority  as  agent  or  servant 
of  the  deSeudant,  or  if  the  defendant  had  subBequently  ratified 
the  act  of  hiring  by  Bfiayo;  that  the  use  of  the  carriage  by 
the  defietndant  or  by  hia  wife  or.  servants  would  not  necessarily 
render  the  defendant  liable ;'  but  if  Mayo  wbb  in  the  service  of 
the  defendant,  and  procured  the  carriage  on  the  defendant's 
account,  and  used  it  ia  the  defeadantfs  buunesa,  and  it  waa  ailtfo 
used  by  the  defendant  himself  or  his  wife  or  servants,  as  proved 
in  this  ease,  they  might  find  m  veidict  for  the  {daintifl^  if  the  de- 
fendant had  leamnable  oaiuse  to  beBeve  that  the  carriage  was' 
^ired  on  h]9  aoeotmt,  or'  that  he  waa  looked  to  for  pay  for 
Ae  use  of  the  carriage/"  l%e  jwy  letorned  a  verdict  for  the 
defendant,  and  the  pladatiff  alk^^  easBptiotui 

W.  F.  Shomn^  for  the  plaintiliv  etted  2  Belw;^N.  P.  11%;  iVe- 
ciom  V.  Abie,  1  Bspc  B;  8^;  PUkerhif  r.  BuOc,  15  East,  99; 
Bimmrtl  v.  Skmpaf9j  1  Can  &  R  304; ;  Lobdeit  r.  SakBr,  1  Met; 
20B,  203 ;  2  Kent  Com.  (6th  e<L)  614. 

The  defendant  submitted  the  case  without  argument. 

Tub  Coukt  Overruled  the  excepHone, 
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James  Phblps  vs.  Paris  Tourtellot. 

The  owner  of  a  mill  on  «  stream,  and  of  a  right  to  flow  daring  half  the  jear  |Mirt  of  the 
meadow  on  which  the  head  of  water  wae  raiaed,  and  of  the  right  to  flow  the  midue  of  the 
meadow  all  the  year,  granted  to  the  owner  of  a  mill  above  bis  own  and  at  the  outlet  of 
the  meadow  a  privilege  to  draw  water  **  sufficient  to  carry  a  water  wheel  well  constructed, 
with  twelve  feet  bead  and  fall,  for  two  eommon  bUckamith  bellows,  and,  should  the  head 
and  full  be  less  than  twelve  feet,  sufficient  to  cany  one  bellows  twelve  hours  in  twenty 
four,  in  either  case  in  the  day  time,  as  near  as  may  be.**  Held,  that  the  grantee  took,  as 
against  the  grantor's  mill,  the  whole  power  granted  for  the  whole  year;  but,  as  against 
third  persons,  only  that  power  limited  by  the  restriction  of  the  grantor*8  right  of  flowing 
part  of  the  meadow;  that  the  rights  acquired  by  the  grant  might  be  designated  in  equity 
by  some  other  mode  of  measurement;  that  the  restriction  was  not  afiected  by  a  previous 
reservaUon  to  an  intermediate  mill,  also  owned  by  the  grantor,  of  a  right  to  flow  the 
whole  meadow  at  all  seasons;  and  that  a  tabeequent  pnrcbaiMr  of  the  lowest  mill  and  of 
the  land  occupied  by  the  dam  and  reservoir,  if  he  did  not  use  that  mill,  was  not  bound 
to  keep  the  dam  in  repair  for  the  benefit  of  the  privilege  above  granted;  but  could  not 
hoist  the  gates  of  the  dam  and  thus  waste  the  water  to  the  lijniy  of  that  privilege. 

AoTioN  OP  TORT,  prajuig  for  relief  in  eqoityi  by  the  owner  of 
a  machine  shop  on  Mill  Brook  in  Sutton,  with  a  priyilege  of 
drawing  water  ^safficient  to  carry  a  water  wheel  well  con- 
stracted,  with  twelve  feet  head  and  fall;  for  two  common  black- 
smith bellows,  and,  should  the  head  and  fall  be  less  than  twelve 
feet,  sufficient  to  carry  ode  bellows  twelve  hours  in  twenty  four 
hours,  in  either  case  in  the  day  time,  as  near  as  may  be ; "  and 
of  another  privilege  below^  known  as  the  ^'  Hooker  privilege ; ''  to 
compel  the  owner  of  a  sa^  mill  still  lower  down,  and  of  the 
reservoirs  and  dams  above,  by  which  the  whole  head  of  water 
was  raised,  to  keep  in  repair  the  dam  at  the  outlet  of  the  lower 
reservoir  above  the  plaintiff's  machine  shop;  to  restrain  him 
from  hoisting  the  gates  of  the  dam,  against  the  plaintiff's  rights ; 
to  ascertain  whether  the  defendant's  right  to  draw  water  for  his 
saw  mill  was  not  servient  to  the  plaintiiTs  rights ;  and  to  deter- 
mine the  manner  in  which  the  plaintiff  might  draw  water  for 
the  purpose  of  satisfying  his  rights,  and  <'  prescribe  the  quantity 
of  water,  which  the  plaintiff  may  so  draw,  by  some  definite, 
intelligible  and  convenient  admeasurement;"  to  fix  the  time 
during  which  the  defendant  might  draw  the  water  firom  the 
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reservoir  for  the  purpose  of  enabling  him  to  dig  day  or  manure 
firom  the  meadow  coyered  thereby ;  and  for  other  relief.  Upon 
this  bill  a  temporary  injunction  was  issued. 

The  defendant,  in  his  answer,  objected  to  the  jurisdiction  of 
the  court  in  equity  over  the  matters  allied,  and  set  forth  his 
own  claims.  The  case  was  submitted  to  the  court  upon  the  bill 
and  answer  and  a  statement  of  fsicts,  so  much  of  which  as  is 
material  is  given  in  the  opinion. 

This  case  was  argued  at  September  term  1856. 

L  M.  Barton^  for  the  plaintiff. 

P.  C.  BcLcon^  for  the  defendant 

Thomas,  J.  The  first  question  which  arises  is,  what  are  the 
respective  titles  of  the  parties,  plaintiff  and  defendant. 

The  plaintiff  owns  the  site  of  the  machine  shop  and  privilege 
as  to  water,  conveyed  by  deed  of  Amos  Waters,  Jr.,  of  August 
14th  1846.  That  is  the  same  water  privilege  conveyed  by 
Phelps  to  said  Waters,  by  deed  of  June  22d  1835.  It  is  not 
restricted  to  the  bladcsmith's  business.  TfmirteUot  v.  Phelps^ 
4  Gray,  370. 

The  plaintiff  also  owns  the  Hooker  privilege,  by  two  deeds 
of  December  1st  and  December  14th  1855.  That  is  an  estate 
derived  firom  Jason  Waters,  as  follows :  Jason  Waters  was  the 
owner  of  the  (now  called)  Hooker  privilege  and  of  the  farm 
connected  with  it,  and  the  lower  half  of  the  meadow,  which 
constitutes  the  lower  reservoir.  So  holding,  in  1833  be  con- 
veyed to  Daniel  Tourtellot  the  farm,  <' reserving  the  right  of 
flowing  at  all  seasons  the  meadow  by  the  brick  yard  (with  the 
privilege  of  passing  and  repassing  to  the  dam  for  the  purpose 
of  raising  and  shutting  tiie  gate  and  of  repairing  the  same  dam) 
except  at  such  times  and  seasons  as  the  said  Tourtellot  shall 
wish  to  dig  day  or  manure." 

The  land  of  the  lower  reservoir,  subject  to  the  easement  of 
flowing,  &a,  and  with  the  right  of  digging  clay  or  manure,  came 
by  mesne  conveyances  to  the  defendant.  The  defendant  owns 
the  Tourtellot  land,  on  which  are  both  the  reservoirs  and  dams. 
He  also  owns  the  saw  mill,  which  is  below  the  Hooker  privilege 
on  the  same  stream. 
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Both  partieB  claim  the  land  they  own  from  Jndah  Waters. 
In  1780  Judah  owned  the  machine-sbop  lot  on  both  mdes  of 
Mill  Brook,  and  he  alao  owned  the  lower  part  of  the  meadow 
flowed.  He  owned  the  site  of  the  dam  at  the  ontlet  thereof, 
and  the  dam«  He  owned  the  Baw*mill  privilege  below  (now 
in  the  defendant)  with  a  large  tmct  of  other  contigooas  land. 

On  the  5th  of  Jolj  1780,  Jadah  Waters  conveyed  to  Samud 
Waters  the  site  of  the  plaintiff's  machine  shop,  « together  with 
the  privilege  of  flowing  the  meadow  np  the  brook  from  the 
premises,  and  keeping  up  the  dam  to  flow  said  meadow  annu- 
ally to  the  first  day  of  April,  for  the  benefit  of  canying  on  the 
blacksmith  business  at  the  shop  on  the  premises ;  provided  the 
water  is  not  to  be  raised  to  flow  said  meadow  till  the  first  day 
of  November  annually,  and  not  to  foe  kept  up  after  the  first  day 
of  April,  except  it  be  by  the  consent  of  either  party.  And  the 
said  Samud  Waters  is  hereby  granted  liberty  to  pass  and  repass 
to  said  dam,  and  repair  the  same,  as  shall  appear  beneficial  for 
the  Qses  aforesaid  of  cairying  on  said  works  by  water.'' 

The  meadow  to  be  flowed  is  up  the  brook  firom  the  premises 
some  forty  to  fifty  rods;  the  dam  which  the  grantee  had  the 
right  to  keep  up  was  at  the  outiet  of  the  meadow;  and  he  had 
the  right  of  passing  cmd  repassing  across  the  grantor's  land  to 
said  dam,  and  to  repair  the  same.  Samuel  Waters,  when  he 
received  this  deed,  owned  the  upper  half  of  the  lower  meadow. 
From  Samuel  Waters  the  right  to  flow  the  upper  half,  together 
with  the  estate  and  privilege  conveyed  by  Jndah  Waters,  came 
to  the  plaintiff  in  1890.  In  the  same  year  the  plaintiff  became 
the  owner  of  the  saw  mill. 

In  1832  the  defendant  and  John  A.  Tourtellot,  having  baUt  a 
new  dam  above  the  old  one,  at  the  outlet  of  the  lower  meadow, 
conveyed  to  the  plaintiff  all  the  privileges  of  and  to  the  new 
dam,  which  Phelps  had  in  and  to  the  old  dam ;  Phelps  releasing 
all  right  in  the  old. 

In  this  state  of  the  title,  the  plaintifi^  Phelps,  in  1632  made  a 
deed  to  Samuel  Waters  and  Peregrine  Waters  of  the  site  of 
the  msdiine  shop  and  his  rights  to  the  dams  and  reservoirs  above. 
Samuel  and  Peregrine  in  1833  reconveyed  to  Phelps  their  righia 
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to  the  dams  and  reeeranrs,  mttioiit  tbe  tBaehiiie-sliQp  site,  grant- 
iag  to  Phelps  the  right  to  use  aaid  ponds,  dams  and  water  for 
tbe  benefit  of  his  saw  mill  or  any  works  he  may  have  below  the 
land  of  the  grantors,  as  a  right  prior  to  any  right  of  the  grantors* 
The  site  of  the  machine  shop  was  not  reoonveyed ;  but  this 
passed  from  Samuel  and  Peregrine  Waters,  by  sereral  mesne 
conTeyanoeSy  to  Amos  Waters,  Jr. 

Amos  Waten,  Jr.  being  the  owner  of  tbe  machine-shop  sitei 
Phelps  made  to  him  the  deed  of  Jnne  23d  1835.  That  deed 
conveys  to  Waters  a  privilege  to  draw  water  from  tbe  dams  of 
said  ponds  or  reservoirs,  *^  soffident  to  carry  a  water  whed  well 
constmcted,  with  twelve  feet  head  and  fall,  £9r  two  common 
bladcsmith  bellows,  and,  should  the  bead  and  h3X  he  less  than 
twelve  feet,  sufficient  to  cany  one  bellows  .twelve  hours  in 
twenty  four  hours,  in  either  case  in  tbe  daytime,  as  near  as 
may  be." 

Phelps,  the  plaintii!^  had  before  1835  aoqoinsd  the  right  to 
flow  the  upper  meadow,  constituting  the  npper  feservoir,  by 
deeds  of  Samuel  Rich  and  Jonathan  Davis.  No  question  is  made 
by  the  parties  as  to  this  right,  or  that  it  existed  throughout  tbe 
year. 

In  1835,  then,  when  Phelps  made  this  deed  to  Amos  Waters, 
Phelps's  title  was  as  follows :  He  owned  ike  right  to  flow  tbe 
upper  meadow  at  all  seasons  of  the  year.  He  owned  the  right  to 
flow  the  upper  half  of  the  lower  meadow.  He  owned  the  right 
to  flow  the  lower  half  from  the  first  of  November  to  the  first  of 
April  annually,  if  this  right  could  be  severed  from  the  site  of 
the  machine  shop.  He  did  not  own  tbe  site  of  the  macdiine 
shop;  that  was  in  Amos  Waters. 

In  this  state  of  the  title,  whet  could  he  convey  as  against  the 
owner  of  the  Hooicer  privilege,  or  the  4wner  of  tbe  land  consti- 
tuting tbe  lower  half  of  the  reservoir  7  Tbe  answer  would  seem 
to  be,  the  right  as  stated  in  his  deed,  with  the  limitation  as 
to  time,  resulting  from  the  defect  of  his  own  right ;  but,  as 
against  the  saw  mill  then  owned  by  him,  without  the  restrictioui 
With  this  last  qualification  the  effect  of  the  conveyance  of 
Phelps  in  1835  would  be  to  give  to  Amos  Waters,  tilie  owner 
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of  the  site  of  the  blacksmith's  shop,  the  right  to  use  the  qnaDttty 
of  water  as  measared  in  the  deed,  with  the  limitation  as  to  time 
stated  in  the  deed  of  Jndah  Waters  to  Samuel  Waters,  that  is, 
from  November  to  ApriL 

It  is  to  be  observed,  that  in  a  deed  made  by  Daniel  Tonrtellot 
to  Paris  Tourtellot  in  1824  the  reservation  is  of  a  right  to 
flow  at  all  seasons  of  the  year.  But  Daniel  held  under  the 
deed  from  Jason  Waters  of  October  16th  1823,  and  the  reserva- 
tion made  is  the  same  as  that  made  by  Jason  Waters.  Ja^on, 
when  he  made  the  reservation,  was  the  owner  of  the  Hooker 
privilege ;  and  this  reservation  was  for  the  Hooker  privilege,  and 
is  appurtenant  to  that  only.  The  plaintiff's  purchase  of  the 
Hooker  privilege  in  1855  did  not  enlarge  the  rights  incident  to 
ihe  machine  shop.  BaUou  v.  Wood^  8  Cush.  48.  The  rights  inci- 
dent to  the  Hooker  privilege  are  not  transferred  to  the  machine- 
shop  privilege.  The  right  now  appurtenant  to  the  machine  shop 
therefore  is  the  right  conveyed  by  the  deed  of  Phelps  to  Waters 
in  1835,  with  the  limitation  of  time  from  November  to  April, 
owing  to  the  fact  that  the  grantor  had  no  more  to  convey.  The 
qdantity  of  power  is  capable  of  being  designated  by  some  other 
mode  of  measurement.  This  may  in  equity  be  done  by  refer- 
ence to  a  master,  who  may  be  directed  to  inquire  what  has  been 
the  use  under  the  deed.    DeWUt  v,  Harvey^  4  Gray,  486. 

We  do  not  see  that,  by  becoming  owner  of  this  dam  at  the 
outlet  of  the  lower  meadow,  the  defendant  became  bound  to 
keep  it  in  repair  for  Phelps  or  the  owner  of  the  machine-shop 
privilege.  If  he  uses  the  saw  mill,  he  may  be  bound  to  con- 
tribute to  the  support  of  the  dam.  On  the  other  hand,  he  can- 
not hoist  the  gate  of  the  dam,  and  suffer  the  waters  to  run  to 
waste  so  as  to  defeat  the  rights  of  the  machine-shop  privilege. 
As  against  the  saw  mill  the  water  rights  of  the  machine  shop  are 
prior  and  dominant ;  for,  when  conveyed  by  Phelps  in  1835,  be 
was  the  owner  of  the  saw  mill. 

The  right  of  the  defendant  to  dig  clay  and  manure  seems  to 
be  at  his  pleasure.  No  abuse  of  this  right  is  shown,  and  there 
is  no  occasion  for  a  decree  on  this  subject. 

The  injunction,  so  fax  as  it  forbids  the  defendant  to  hoist  the 
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gate  to  waste  the  water  of  the  reservoirsi  should  coutinne ;  but 
he  should  not  be  enjoined  to  keep  the  dams  in  repair. 

It  appearing  that  the  plaintiff,  at  the  time  of  instituting  his 
suit,  was  the  owner  of  the  machine*shop  privilege  and  all  rights 
annexed  thereto,  of  the  Hooker  privilege  and  of  all  the  rights 
embraced  in  the  Jason  Waters  reservation,  the  question  of  the 
relative  rights  of  the  machine-shop  privilege  and  of  the  Hooker 
privilege  becomes  a  mere  abstract  question,  the  decision  of 
which  is  not  necessary  to  the  settlement  of  the  relative  rights 
of  the  plaintiff  and  defendant. 

For  the  same  reason  it  is  not  necessary  to  adjust  or  fix  by 
decree  a  new  mode  of  measuring  the  power  annexed  to  the 
machine-shop  privilege.  Decree  (accordingly. 
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SUPREME   JUDICIAL   COURT 

VOX  THB 

COUNTY  OP  MIDDLESEX,  OCTOBEB  TERM  1857 
AT  CAMBRIDGE. 


prbssht: 


Hon.  LEMUEL  SHAW,  Chief  Jubttob. 
Hon.  CHARLES  A.  DEWEY,     1 
Hon.  THERON  METCALF,         I   t^-««— 
Hon.  GEORGE  T.  BIGELOW,    f  JU8"<»»- 
Hon.  benjamin  F.  THOMAS,  J 


Commonwealth  vs.  Munbob  Thompson. 

Onder  an  indictment  for  breaking  and  entering  the  shop  of  a  person  named,  it  Is  no  vari- 
ance, under  Ber.  Sts.  o.  183,  \  11,  if  it  appears  that  the  shop  is  occapied  by  that  person 
and  another,  each  of  wliom  pays  rent  to  the  owner  thereof,  and  by  mntoal  agrsemaal 
occupies  a  distinct  part  of  the  shop,  although  it  Is  not  shown  that  the  defendant  broka 
vid  entered  the  part  occupied  by  the  person  named. 

Indictment  for  breaking  and  entering  the  shop  of  James 
Stubbs  in  the  night  time,  and  stealing  therein. 

At  the  trial  in  the  court  of  common  pleas,  James  Stubbs  tes- 
tified  that  he  occupied  the  shop ;  and,  upon  cross-examination, 
that  he  was  not  the  owner  of  the  shop,  but  that  the  shop  be- 
longed to  Elijah  Cloyes ;  that  he  boarded  with  Cloyes,  and  paid 
tiim  two  dollars  and  fifty  cents  a  week  for  his  board  and  for 
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the  privilege  of  occupying  one  half  of  the  shop  for  manufactur- 
ing shoes ;  that  another  man  had  the  privilege  of  occupying  one 
half  of  the  sbop»  and  the  two  arranged  between  themselves 
what  part  of  the  shop  each  should  oae.  It  did  not  appear 
whether  the  defendant  broke  and  entered  the  portion  of  the 
shop  aotually  used  by  Stabbs  or  not  The  shop  was  a  small 
shoemaker's  shop,  containing  but  one  room. 

Upon  this  evidence  the  defendant  contended  that  there  was  a 
variance  between  the  allegation  and  the  proof  of  ownership  in 
the  shop.  But  Sanger^  J.  ruled  that  the  ownership  of  the  shop 
was  properly  laid  in  the  indictment,  and  sufficiently  proved,  if 
the  jury  were  satisfied  beyond  a  reasonable  doubt  that  Stubbs 
was  at  the  time  of  the  breaking  and  entering  in  the  actual  pos- 
session of  any  part  of  the  shop.  The  jury  found  the  defendant 
guilty,  and  he  alleged  exceptions, 

C.  R.  Traiuj  for  the  defendant,  cited  Brown?s  case^  1  East,  P. 
C.  501 ;  Roscoe  Crim.  Ev.'  «  Burglary." 

J^  £L  Ciifordj  (Attorney  (General,)  for  the  Commonwealth, 
cited  Rex  v.  Joblmgy  Russ.  U  Ry.  525;  Rex  v.  JmvU^  1  Moody,  7 ; 
The  King  v.  Witt,  1  Moody,  248;  l^e  King  v.  MargeU,  9  Leach, 
(4th  ed.)  930 ;  Rev.  Sts.  c.  138,  §  11. 

Bt  thb  Court.  The  Rev.  Sts.  c.  133,  §  11,  expressly  pro- 
vide that  in  the  prosecution  of  any  offence^  committed  upon  or 
in  any  way  affecting  any  real  estate,  or  committed  in  stealing 
any  personal  property,  ^  it  shall  be  sufficient,  and  shall  not  be 
deemed  a  variance,  if  it  be  proved  on  the  trial  that  at  the  time 
when  the  offence  was  committed,  either  the  actual  or  construc- 
tive possession,  or  the  general  or  special  property,  in  the  whole, 
or  in  any  part,  of  such  real  or  personal  estate,"  was  in  the  per- 
son alleged  in  the  indictment  to  be  the  owner  thereof. 

.  In  this  case,  Stabbs  and  the  other  occupant  of  the  shop  had 
the  possession  of  the  whole  shop,  which  was  a  detached  build- 
ing They  bad  not  made  any  partition,  but  bad  merely  agreed 
how  they  should  use  it  They  were  tenants  in  common,  and 
therefore,  by  the  statute,  the  shop  might  be  described  as  the 
property  of  either.  JSxeeptiotu  overruled. 
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COHMONWBALTH  VS.  WiLLIAM    HOWB. 

Samb  vs.  SABiB  &  others. 

Confesflont  nade  by  one  so  iatozlcated  as  not  to  nndenUmd  them  an  no  erideaee  of  gailt* 

Whether  a  party  making  confessions  was  so  much  under  the  influence  of  intoxicating  liquor 
as  not  to  understand  what  he  was  confessing  is  a  question  for  the  jury. 

On  the  trial  of  an  indictment  for  breaking  and  entering  a  shop  and  stealing  therein,  the 
only  evidence  against  the  defendant  was  his  confession,  made  while  under  the  influence 
of  intoxicating  liquor,  that  he  and  another  pemon  broke  into  the  shop  and  stole  the  goods 
described,  and  that  the  defendant  sold  part  of  the  goods  to  a  third  person.  BeU,  that  the 
defendant  might  introduce  evidence  to  disprove  all  the  Acta  which  he  was  said  to  have 
confessed. 

If  the  question  whether  a  defendant,  when  making  confessions  of  guik,  was  so  intoxicated 
as  not  to  understand  them,  is  submitted  to  the  court  as  preliminary  to  the  admission  of 
a  witness  to  the  confessions,  and  is  decided  by  the  ooort  upon  the  testimony  of  that  wit- 
ness only,  r^'ecting  evidence  of  other  witnesses  that  shortly  before  and  after  the  convena* 
tion  at  which  the  confession  was  made  the  defendant  was  intoxicated,  it  is  ground  of 
exception. 

iNDicTBfENTS  for  breaking  and  entering  shops  and  stealing 
shoe  stock  therein.  Trials  in  the  court  of  common  pleas  before 
Aiken^  J. 

In  the  Jirst  case  the  only  evidence  to  connect  the  defendant 
with  the  breaking  and  entering  was  testimony  of  one  Colbath 
that  the  defendant  told  him  that  he,  together  with  Gteorge  Plu> 
menter,  (who  had  been  jointly  indicted  with  him,  but  against 
whom  a  nolle  prosequi  had  been  entered,)  broke  and  entered 
the  shop  and  stole  the  stock  as  alleged  in  the  indictment,  and 
that  Howe  sold  his  share  of  said  stock,  so  stolen,  to  Emery 
Cobb.  Colbath  also  testified  to  facts  tending  to  show  that 
Howe,  when  he  made  these  confessions,  was  more  or  less  under 
the  influence  of  liquor. 

The  defendant  requested  the  ooi:fft  to  rule  that  the  confess 
sions,  being  made  by  a  man  intoxicated,  were  not  competent 
evidence.  But  the  court  declined  so  to  rule ;  and  did  rule  ^  that 
the  evidence  of  intoxication  was  only  to  be  considered  by  the 
jury,  in  determining  what  weight  was  to  be  given  to  the  con- 
fessions of  the  defendant  as  evidence ;  that  if  they  found  ha 
was  so  much  under  the  influence  of  liquor  as  not  to  understand 
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what  he  was  ooafeesing,  they  ought  to  disregard  the  confession 
as  evidence  altogether ;  and  that  the  burden  was  upon  the  gOY- 
ernment  to  show  the  confession  was  yolantary." 

The  defendant  then  offered  to  show  that  Parmenter  did  not' 
break  into  the  shop  or  aid  in  stealing  the  stock;  and  that 
Howe  did  not  in  fact  sell  to  Cobb  any  portion  of  the  stock, 
or  any  other  shoe  stock.  But  the  court  ruled  that  the  testi- 
mony was  incompetent. 

The  proceedings  in  the  second  case  were  substantially  similar, 
except  as  follows:  <^The  government  produced  Colbath  as  a 
witness  in  order  to  prove  certain  confessions  said  to  have  been 
made  to  him  by  Howe.  The  defendants  objected  that  that  con* 
fession  was  made,  if  at  all,  at  a  time  when  Howe  was  not  in 
possession  of  bis  senses  from  the  use  of  intoxicating  liquor ;  and 
with  the  permission  of  the  court,  as  a  preliminary  question  to 
the  court,  cross-examined  the  witness  as  to  the  state  and  oondi* 
tion  of  Howe  when  said  confessions  were  supposed  to  have 
been  made.  Ck>lbath  testified  to  certain  facts,  in  his  cross- 
examination,  tending  to  prove  that  at  the  time  said  confessions 
were  made  Howe  had  been  drinking,  as  the  witness  thought,  to 
excess;  but  the  witness  thought  Howe  knew  what  he  was 
about 

^  The  defendants  then  offered  to  call  other  witnesses,  who  were 
not  present  at  the  conversation,  to  prove  that  shortly  before  and 
after  the  time  of  the  conversation  with  Howe,  testified  to  by 
Ck>lbath,  Howe  was  drunk  and  not  in  possession  of  his  sensea 
But  the  court  refused  to  hear  the  testimony,  and,  after  argument 
upon  the  testimony  given  by  Colbath,  ruled  that  if  intoxication 
had  been  so  far  proved  by  the  testimony  of  Colbath  as  to  satisfy 
the  court  that  Howe  had  not  been  in  possession  of  his  senses, 
it  would  reject  the  evidence  of  confession  as  incompetent ;  but 
tiiat  it  was  not  satisfied  from  the  testimony  of  Colbath  that 
each  was  the  case,  and  should  permit  the  evidence  to  go  to 
the  jury." 

The  jury  in  each  case  returned  a  verdict  of  guilty,  and  the 
defendants  excepted 

R  F.  Bviler  ^N.  SLJ.  Green^  for  the  defendants. 
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J.  JEL  Clifford,  ( Att(Mrney  General,)  for  the  Commonwealth,  to 
the  point  that  the  safficiency  of  the  evidence  of  intoxication  in 
the  second  case  was  within  the  discretion  of  the  presiding 
judge,  and  not  a  matter  of  exception,  cited  DoLvi$  v.  Mopcwelly 
12  Met  286. 

Thomas,  J.  In  the^j^  case,  ttie  corput  deUcii  being  shown, 
the  evidence  to  connect  the  defendant  with  the  offence  is  that 
of  his  own  confession.  In  relation  to  the  confession  two  qnes* 
tions  arise : 

1.  Evidence  having  been  given  tending  to  show  that  when 
the  confessions  were  made  the  defendant  was  move  or  less  under 
the  influence  of  liquor,  the  court  was  requested  to  instruct  the 
jury  that  the  confessions,  being  made  by  a  man  intoxicated, 
were  not  competent  evidence.  This  prayer  assumed  the  ques- 
tion of  fact 

The  court  instructed  the  jury  that  the  evidence  of  intoxica- 
tion was  an  objection  to  the  weight  and  not  to  the  competency 
of  the  testimony ;  and  that  if  the  defendant  was  so  much  under 
the  influence  of  liquor  as  not  to  understand  what  he  was  con- 
fessing, they  should  disregard  the  confessions  altogether.  These 
instructions  were  entirely  right  See  Rex  v.  ^piUbury^  7  Car. 
&  P.  187. 

2.  The  confessions  of  which  evidence  was  given  embraced 
in  substance  three  facts:  first,  that  the  defendant  broke  and 
entered  a  shop ;  second,  that  George  Parmenter  was  with  him 
in  so  breaking  and  entering ;  third,  that  the  defendant  sold  the 
stock  stolen  to  Emery  Hobbs. 

The  defendant  offered  evidence  to  show  that  the  confessions 
were  not  true ;  that  the  facts  did  not  occur  as  in  the  confessions 
stated.  This  evidence  was  rejected.  We  think  it  should  have 
been  admitted ;  that  the  defendant  was  not  to  be  concluded  by 
any  confessions  made,  much  less  by  the  statements  of  witnesses 
that  confessions  had  been  made.  It  was  competent  to  show 
that  the  facts  could  not  have  taken  place  as  alleged,  or  did  not ; 
especially  is  this  the  case  where  there  is  evidence  leaving  it 
doubtful  whether  the  defendant  was  in  a  condition  to  under* 
stand  what  he  was  confessing. 
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The  seamd  case  is  distingaished  £nom  the  first  only  in  this 
respect :  The  court  admitted  cTidence  from  a  witness  testifying 
to  the  confessions  of  the  defendant  as  to  the  condition  of  the 
defendant  at  the  time  the  eoDfessions  were  made ;  bat  declined 
to  hear  eridence  from  other  witnesses  as  to  the  state  the  pris- 
oner was  in  before  and  after  the  confessions  were  made.  This 
was  erroneona  If  the  jndge  was  to  hear  the  evidence,  and  de* 
termine  the  mental  condition  of  the  defendant  when  the  con* 
fessions  were  alleged  to  have  been  made,  be  should  hear  all  the 
competent  evidenceb  The  more  correct  course  woald  have  been 
to  sdbmit  the  confesttons  with  the  whole  evidence  to  the  jury. 

•  JExc^iom  sustaimd  in  both  cases. 


COKHOKWXALTH  VS.   HARRIET   M.   BaRHIOHT. 

A  oomplaint  for  larceny,  signed  hy  the  complunant  below  the  description  of  the  goodt 
stoleo,  and  above  the  charge  of  larcen^r,  is  not  **  subscribed  by  the  compUrinant  **  as  re- 
quired by  the  Rev.  Sts.  e.  135,  f  2* 

Complaint  for  larceny,  signed  by  the  complainant  in  the  blank 
space  below  the  description  of  the  goods  stolen,  and  above  the 
charge  of  larceny ;  and  certified  by  the  clerk  of  the  police  court 
of  Lowell  to  have  been  received  and  sworn  to  before  that  court. 

The  defendant,  after  conviction  in  the  court  of  common  pleas, 
moved  in  anest  of  judgment,  becaase  the  complaint  was  not 
"  subscribed  by  the  complainant,"  as  required  by  the  Bev.  Sts. 
c.  135,  §  2.  Perkins^  i.  overruled  the  motion,  and  the  defendant 
excepted. 

T.  H.  SweeUerj  for  the  defendant. 

X  H,  Ctiffard^  (Attorney  General,)  for  the  Commonwealth. 
«^  Bubscnbed  "  is  not  necessarily  at  the  foot  of  the  complaint 
If  the  signature  is  so  placed  as  to  have  the  effect  of  authenticate 
ing  the  instmment,  it  is  immaterial  in  what  part  it  is.    In  this 

YOL.  IX.  8 
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case  the  jarat  verifies  the  complaint  io  all  its  esseutial  parts  as 
having  been  made  by  the  complainant.  2  Kent  Ck>m.  (6th  ed.) 
511,  &  cases  cited.  James  v.  Patient  8  Barb.  344.  Fenmman 
V.  Haitshom,  13  Mass.  87.    Bev.  Sts.  c.  62,  §  6. 

Shaw,  C.  J.  The  magistrate  is  reqaired  to  reduce  the  com* 
plaint  to  writing,  and  ^  cause  the  same  to  be  subscribed  by  the 
complainant."  Rev.  Sts.  c.  135,  §  2.  It  is  not  certain  that  this 
complaint  was  reduced  to  writing  before  it  was  sworn  to.  It 
cannot  be  ascertained  that  this  signature  was  made  for  the  pur- 
pose of  authenticating  the  whole  complaint.  The  cases  cited, 
relating  to  the  attestation  of  wills  and  the  signing  of  memo* 
randa  under  the  statute  of  frauds,  do  not  apply.  Such  loose* 
ness  and  carelessness  in  instituting  criminal  proceedings  are  not 
to  be  encouraged.  Judgment  arrested. 


Commonwealth  vs.  Alexanbbk  MgKbnnbt. 

An  indictment  fur  larceny  of  property  alleged  to  be  of  a  value  leas  than  one  hondred  Ifu- 
lars  is  supported  by  evidence  that  the  property  wae  of  any  value. 

The  punishment  which  may  be  imposed  by  the  court  of  common  pleas,  under  Bev.  Sts. 
c.  126,  §  17,  for  larceny  of  property  not  exceeding  one  hundred  dollars  in  value,  is  not 
affecttrd  by  tiie  value  of  the  property,  notwithstanding  the  concurrent  jurisdiction  gi\*en 
by  ^  18  to  justiccH  of  the  pence  where  the  value  is  not  alleged  to  exceed  fifteen  dollan. 

l)n  the  trial  of  an  indictment  for  larceny  of  a  horse  the  Jury  are  warranted  in  finding  that 
he  is  of  some  value  upon  evidence  that  he  was  a  dark  sorrel  horse,  weighing  about  nine 
hundred  pounds,  had  a  long  tail,  and  was  driven  a  long  distance. 

Indictment  for  the  larceny  of  a  horse  alleged  to  be  of  the 
value  of  seventy  five  dollars.  Trial  and  conviction  in  the  court 
of  common  pleas  before  Aiken^  J^  who  signed  this  bill  of  ex- 
ceptions : 

^<  Upon  the  trial  the  prosecutor  testified  that  his  horse  was 
a  sorrel  horse,  weighed  about  nine  hundred  pounds,  had  a  long 
tail,  and  had  a  bruise  upon  one  hip ;  and  was  taken  from  Stowe 
in  this  county  on  the  12th  of  October  1856 ;  and  that  lie  found 
said  horse  at  Portsmouth,  N«  H.,  on  the  22d  or  23d  of  October, 
and  drove  him  home  to  Stowe.    One  Somerby  testified  that  bi& 
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kept  a  stable  in  said  Portsmouth;  that  on  the  15th  of  said 
October  the  defendant  came  to  his  stable  in  Portsmouth  with 
said  horse,  and  had  him  put  up,  and  said  he  intended  to  sell 
him  and  some  other  property  at  auction  the  next  morning,  and, 
when  said  property  was  sold,  would  pay  his  bill  for  the  keeping 
of  said  horse ;  and  took  said  horse  away  the  next  morning  to 
sell  him.  No  other  evidence  of  value  was  offered  by  the  gov- 
ernment. 

**'  The  defendant  objected  that  there  was  no  proof  of  the  value 
of  said  horse,  which  was  a  material  allegation  in  the  indictment; 
and  that,  in  order  to  convict  the  defendant,  the  government  must 
prove  some  value  to  the  animal ;  and  that  the  defendant  would 
be  found  guilty  of  a'  misdemeanor  or  a  felony  as  the  value  of 
the  animal  was  found  by  the  jury. 

"  The  court  instructed  the  jury  that  the  government  must 
prove  some  value,  but  need  not  prove  the  value  alleged  in  the 
indictment ;  that  from  the  evidence  aforesaid  they  might  infer 
some  value,  if  the  evidence  satisfied  them  of  value ;  and  that 
the  evidence  was  competent  for  that  purpose ;  that  it  was  imma- 
terial, if  the  jury  found  the  horse  of  some  value,  whether  it  was 
one  cent  or  a  larger  sum ;  that  either  would  justify  a  general 
verdict  of  guilty,  if  the  other  facts  were  proved  to  .their  satis- 
faction ;  that  the  jury  need  not  find  any  given  .sum  as  value, 
provided  they  were  satisfied  firom  the  evidence  that  the  horse 
was  of  some  value. 

^^  The  jury  returned  a  verdict  of  guilty.  To  these  several 
instructions  and  rulings  the  defendant  excepts." 

B.  F.  BtUlerj  for  the  defendant,  cited  Rev.  Sts.  c.  126,  §  18 ; 
Sts.  1849,  c,  132,  §  2 ;  1852,  c.  4 ;  1855,  c.448,  §  1 ;  1857,  c.  157, 
1 1 ;  Bbpe  v.  Commonwealth^  9  Met.  136. 

J.  JH»  Clifford^  (Attorney  General,)  for  the  Commonwealth, 
cited  St.  1804,  c.  143 ;  Rev.  Sts.  c.  82,  §  25 ;  c.  126,  §  17  ;  Com- 
monwecUth  v.  Nokm^  5  Cush.  288;  Regina  v.  Morris^  9  Car. 
&  P.  349. 

Dewey,  J.  To  constitute  larceny,  the  property  taken  must 
be  of  some  value.  An  indictment  omitting  to  allege  that  the 
properly  was  of  value  would  be  a  bad  indictment    But  upon 
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the  trial  of  the  case  the  government  is  not  bonnd  to  prore  the 
precise  value  as  stated  in  the  indictment.  *  Proof  of  a  larger 
valae  would  be  equally  well,  and  would  in  no  respect  change 
the  extent  of  the  punishment  authorized  by  the  statute,  as  the 
valae  stated  in  the  indictment  would  be  the  highest  value  that 
oould  be  made  the  basis  of  the  punishment. 

If  the  indictment  had  alleged  the  value  of  the  property  stolen 
to  exceed  one  hundred  dollars,  it  would  have  been  quite  material 
to  have  the  jury  pass  upon  that  question,  if  the  value  was  in 
controversy,  as  it  might  materially  affect  the  rights  of  the  de- 
fendant in  matter  of  punishment  The  Rev.  Sts.  c.  126,  §  17, 
recognize,  with  reference  to  simple  larcenies  and  their  punish- 
ment, two  classes  of  cases  only ;  first,  thos'e  where  the  property 
stolen  exceeds  the  value  of  one  hundred  dollars ;  and  secondly, 
cases  where  the  value  of  the  property  does  not  exceed  one  hun- 
dred dollars.  The  jurisdictioo  of  the  cases  under  the  provisions 
of  §  17  is  wholly  in  the  court  of  common  pleas,  in  all  the  coun- 
ties except  Suffolk,  where  a  municipal  court  exists  with  the 
same  powers,  and  the  punishment  therein  authorized  cannot  be 
inflicted  by  a  justice  of  the  peace.  Ber.  Sts.  c  82,  §  25.  As 
to  cases  pending  in  the  court  of  common  pleas  upon  indictment 
there  found,  there  are  the  two  grades  of  panisbment  already  al- 
luded to,  and  none  other.  If  the  value  is  less  than  one  hundred 
dollars,  it  falls  in  the  lowest  grade.  But  all  values  under  one  hun* 
dred  dollars  are  of  this  class,  and  may  be  punished  by  the  like 
punishment,  leaving  a  discretion  with  the  court  in  each  case  of 
modifying  the  punishment,  as  tiie  aggravating  or  mitigating 
circumstances  may  require,  but  not  being  restrained  by  the 
smaller  or  larger  amounts  of  the  value  of  the  articles. 

It  was  urged  at  the  argument  of  this  case,  that  by  the  pro> 
visions  of  §  16,  another  grade  of  larceny  was  created,  and  that 
the  larcenies  named  in  §  17,  if  the  value  of  the  property  did  not 
exceed  fifteen  dollars,  and  all  other  larcenies  where  the  value  of 
the  property  did  not  exceed  five  dollars,  might  be  punished  by  a 
less  severe  punishment. 

A  careful  reading  of  §  18  will  show  that  aU  its  provisions 
have  reference  to  the  jurisdiction  of  justices  of  the  peaoe^ 
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giving  them  an  original  concozTpnt  jniisdiction  with  the  court 
of  common  pfeas  in  tho  oases  specified  in  that  section,  and  re- 
stricting them  to  ponishments  less  severe,  bat  not  intended  in 
any  manner  to  afiect  the  extent  of  panishment  which  the  court 
of  common  pleas  is  authorised  to  inflict  in  cases  of  original 
jurisdiction  in  that  court  That  §  18  is  wholly  restricted  to 
cases  originating  before  a  justice  of  the  peace  is  apparent  fur- 
tber  from  the  provisions  as  to  punishment  for  a  second  convic* 
tion  of  the  like  ofience  committed  after  the  former  conviction 
before  the  justice,  and  more  espedaUy  by  the  concluding  sen- 
tence of  §  18,  applying  to  all  the  previous  provisions  in  that 
section  as  to  punishments,  ^  saving  to  every  person  so  convicted 
the  right  to  a  trial  by  jury  upon  his  appeal."  Its  whole  provis- 
ions are  exclusively  confined  to  cases  where  the  property  stolen 
^  shall  not  be  alleged "  to  exceed  fifteen  dollars  in  value,  and 
oannot  by  their  own  phraseology  be  applied  to  a  case  where 
the  property  is  alleged  to  be  of  the  value  of  seventy  five 
dollars. 

We  are  aware  that  tills  construction  of  the  statute  gives  the 
court  of  common  pleas  the  power  to  punish  a  simple  larceny 
under  fifteen  dollars  more  severely  than  a  justice  of  the  peace 
can  do,  thus  apparently  subjecting  a  criminal  to  a  possible 
severe  punishment  or  a  milder  one,  as  he  may  happen  to  be 
originally  proeecuted  in  the  higher  or  lower  court.  This  is  so, 
but  it  is  no  modern  law,  but  has  been  so  from  the  time  of  the 
adoption  of  the  first  constitution.  It  is  distinctly  found  in  Si* 
1784,  c.  66.  It  was  leenacted  in  the  Si.  of  1804,  e.  143,  in 
terms  too  plain  to  afford  ground  for  a  doubt,  the  powers  of  the 
court  being  distinctly  stated  as  to  punishment  on  convictions  in 
the  particular  court  Prior  to  t.he  transfer  from  this  court  of  the 
jurisdiction  of  aU  criminal  cases,  not  capital,  to  the  court  of 
common  pleas,  there  were  three  courts  having  concurrent  juris- 
diction of  many  offences  of  the  smaller  grade,  in  reference  to 
which  the  extent  of  the  punishment  that  might  be  inflicted  for 
the  same  oflence  was  materially  different  in  each  of  these  courts, 
giving  the  power  in  ite  most  restricted  form  to  justices  of  the 
peace,  a  greater  range  of  punishment  to  the  court  of  common 
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pleas,  if  the  party  was  there  indicted,  and  a  still  greater  panisb* 
ment  might  be  awarded  by  the  sapretne  jttdicial  court,  if  the 
indictment  was  foand  in  that  conrt  PracticaHy,  the  result  has 
been  that  nearly  all  cases  of  larceny  are  originally  examined 
before  a  justice  of  the  peace,  or  a  police  court  with  like  jurisdic- 
tion. If,  upon  such  examination,  the  value  of  the  property  is 
under  fifteen  dollars,  and  there  are  no  aggravating  circumstances 
in  the  case,  the  justice  finally  determines  the  case  and  inflicts 
the  punishment  provided  in  §  18.  But  if  the  party  is  indicted 
in  the  court  of  common  pleas  in  the  first  instance,  the  case  is 
tried  under  §  17.  It  is  to  be  observed  that  the  punishment  may 
in  such  case,  if  in  the  opinion  of  the  court  of  common  pleas 
it  be  proper,  be  mitigated  to  the  smallest  fine  or  term  of  impris* 
onment|  there  being  no  restriction  as  to  this. 

The  result  of  this  view  of  the  statutes  is  this ;  that  when  in 
the  indictment  the  alleged  value  of  the  property  stolen  exceeds 
one  hundred  dollars,  upon  a  trial  thereof  the  defendant  may 
deny  the  value  to  be  truly  alleged,  and  if  he  does  so,  the  jury 
will  be  required  to  find  the  same  by  their  verdict,  if  they  find  a 
verdict  of  guilty ;  but  when  in  the  indictment  the  alleged  value 
of  the  property  does  not  exceed  one  hundred  dollars,  it  is  not 
essential  that  the  jury  find  by  their  verdict  any  precise  sum  as 
the  value  of  the  property.  It  is  enough  that  the  artide  stolen 
was  of  some  value,  and,  that  fact  being  essential  to  constitute  a 
larceny,  the  general  verdict  of  guilty  must  necessarily  include 
the  finding  of  value  to  the  property  alleged  to  be  stolen. 

The  evidence  in  the  present  case,  as  to  the  nature  of  the 
property  taken  by  the  defendant^  was  suflScient  to  authorize  the 
jury  to  find  the  same  to  be  of  some  value,  and  the  instructioutf 
n(  the  court  of  common  pleas  were  proper  upon  this  point. 

Exceptions  overruled. 
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An  faidictmeiit  for  perjury  by  testifying  apon  the  trial  cf  a  complaint  for  an  aasaalt  upon 
this  defendant,  that  the  person  complained  of  did  not  atnaidt  bfan  on  a  day  named,  whereat 
ia  fiwt,  9M  this  iodictment  alleged,  lie  did  eo  aaaauli  him  on  that  day*  ia  not  supported  by 
evidence  that  this  defendant  testified  as  alleged^  and  that  he  was  so  assaulted  either  o« 
the  day  named  or  the  day  before. 

Dewet,  J.  The  allegations  in  the  coant  of  the  indiotment 
Qpoo  which  the  jury  have  returiied  a  vetdict  of  guilty  are  that 
on  the  trial  of  Andiew  McEvoy  for  an  assatdt  and  battery  upoa 
the  defendant,  it  became  and  was  a  material  inquiry  on  the  issoa 
whether  the  said  Andrew  McEvoy,  at  Lowell,  on  the  tenth  day 
of  September  1856,  did  assault,  beat,  wound  and  ill  treat  the 
defendant,  and  whether  the  said  Andrew  McEvoy  at  any  time 
in  said  September  did  assault,  beat,  wound  and  ill  treat  the  de- 
fendant; and  that  the  defendant  on  said  trial  did  testify  that  he 
was  not  assaulted  by  said  Andrew  McEvoy  on  said  tenth  of 
September,  and  that  he  was  not  assaulted  and  beaten  by  the 
said  Andrew  McEvoy  at  any  time  in  September,  meaning  the 
month  of  September  18S6 ;  and  the  indkstment  further  alleges, 
by  way  of  negativing  the  testimony  of  the  defendant,  and  spe* 
ciaHy  assigning  peijury,  ^'that  in  truth,  and  in  fact,  the  said 
Andrew  McEvoy,  at  said  Lowell,  on  said  tenth  day  of  Septem- 
ber in  the  year  aforesaid,  with  force  and  arms  did  assault  the 
defendant,  and  him  did  liien  and  there,  to  wit,  on  said  tenth 
day  of  September,  strike,  kick,  beat  and  wound.''  No  other  por- 
tion of  the  testimony  is  negatived  by  the  indictment  than  what 
is  above  statecL 

The  proof  offered  by  the  government,  tending  to  show  that 
an  assault  and  battery  was  actually  committed  by  Andrew 
McEvoy  upon  the  defendant,  did  not  establish  the  fact  that  it 
was  on  the  tenth  day  of  September,  but  that  it  was  on  the 
ninth  or  tenth  day  of  September.  Upon  this  state  of  the  evi« 
dence,  the  counsel  for  the  defendant,  on  the  trial  in  the  court 
of  common  pleas,  requested  the  court  to  instruct  the  jury  that 
they  could  find  the  defendant  guilty  in  relation  to  that  testi* 
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mony  only  of  the  defendant,  the  troth  of  which  was^  BpedaUy 
negatived  in  the  manner  stated  above.  Bat  the  presiding  jndge, 
after  stating  that  the  proof  offered  by  the  government  of  the 
falsity  of  the  defendant's  testimony  must  substantially  cor- 
respond with  and  sustain  the  negativing  portion  of  the  indict- 
ment above  set  out,  further  raled  and  instructed  the  jnry  *'that 
it  was  immaterial  whether  the  assaalt  and  battery  was  shown 
to  have  been  committed  on  the  ninth  or  the  tenth  of  Sep* 
tember.** 

To  this  last  instruction  exceptions  were  taken,  and  the  cotui 
are  of  opinion  that  they  must  be  sustained.  The  government 
might  in  the  indictment  have  negatived  the  entire  testimony 
of  the  defendant,  as  well  that  wherein  he  testified  that  McEvoy 
did  not  assault  and  beat  him  at  any  time  in  September,  as  the 
testimony  that  McEvoy  did  not  assault  and  beat  him  on  the 
tenth  day  of  September.  But  in  fact  the  Commonwealth  only 
negatived  his  testimony  that  he  was  not  assaulted  by  McEvoy 
on  the  tenth  of  September.  The  whole  charge  of  perjury  was 
thereby  restricted,  and  the  government  was  bound  to  show  that 
this  particular  statement  of  his  was  false.  But  showing  that  be 
was  assaulted  by  McEvoy  on  the  ninth  of  September  did  not 
disprove  his  testimony  that  he  was  not  assaulted  on  the  tenth 
of  September.  Both  these  statements  might  be  true,  and  prov* 
ing  one  of  them  to  be  so  did  not  falsify  the  other. 

If  it  be  said  that  the  precise  day  of  committing  the  assault 
and  battery,  and  whether  it  waB  on  the  ninth  or  tenth  of  Sep- 
tember, was  immaterial  on  the  trial  of  the  complaint  against 
McEvoy  for  the  assault  and  battery,  that  is  clearly  so,  as  the 
precise  time  stated  in  the  indictment  need  not  have  been  proved 
on  such  a  trial.  But  it  is  not  so  in  this  indictment  for  perjury. 
The  allegation  here  is  that  the  defendant  swore  falsely  in  testi- 
fying that  McEvoy  did  not  assault  him  on  the  tenth  of  Septem- 
ber. The  day  thus  becomes  material,  and  the  negation  of  this 
testimony  is  not  sustained  by  proving  that  the  defendant  was 
assaulted  by  McEvoy  on  the  ninth  of  September. 

The  ruling  and  instruction  to  the  jury  being  wrong  upon  this 
point,  the  verdict  must  be  set  aside  and  a  new  trial  had     Upon 
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the  otiier  qaestions  raised  it  ia  nnneoessaiy  at  this  time  to  ex* 
press  any  <^ioioD9  as  the  facts  may  be  different  on  a  fntore 
triaL  Eaxepiions  sustained. 

3!  SL  Sweeiser^  for  the  defendant 

X  EL  (Xfford^  (Attorney  General,)  for  the  Commonwealth. 


Commonwealth  vs.  Stephen  Castles. 

On  the  trial  of  an  indictment  for  obtaining  a  lignatnre  to  a  deed  by  falae  pretencei,  pre- 
▼ions  conversations  of  the  defendant  with  a  third  person  as  to  procuring  such  a  aignatura 
are  admiseible  in  evidence  against  him. 

The  admissioB  of  other  proof  of  the  execution  of  a  deed  is  no  gronnd  of  exception  by  a 
party  who  sabaequently  calls  and  examines  the  subscribing  witness. 

Indiotmbnt  for  obtaining  the  signature  of  John  Walsh,  Jr.  to 
a  mortgage  deed  to  the  defendant,  upon  false  pretences  that  it 
was  a  mortgage  deed  to  his  father  John  Walsh,  Sen. 

At  the  trial  in  the  court  of  common  pleas,  Sanger^  J.  per- 
mitted Walsh,  Sen«,  against  the  defendant's  objection,  to  testify, 
as  part  of  the  proof  of  the  false  pretences,  to  a  conversation, 
in  the  absence  of  his  son,  between  himself  and  the  defendant, 
before  the  time  of  obtaining  the  signature  as  alleged,  in  which 
the  defendant  advised  the  witness,  in  order  to  prevent  the  fore* 
dostue  of  an  existing  mortgage  on  his  farm,  to  convey  his  farm 
to  his  son  and  have  his  son  mortgage  it  back  to  him,  to  which 
the  witness  assented,  and  the  defendant  then  said  that  he 
wonld  get  the  writings  drawn  by  a  lawyer. 

The  witness  further  testified  that  a  few  days  afterwards  be 
and  his  son  met  the  defendant,  and  asked  him  if  he  had  those 
papers  made  out ;  that  he  said  he  had,  and  asked  them  to  wait 
a  few  minutes,  and  he  wonld  go  and  see  if  the  lawyer  was  in  his 
office ;  that  he  went,  and  in  a  few  minutes  came  back,  and  said 
he  was;  and  the  three  went  there  together;  that  the  lawyer 
asked  the  witness  if  he  was  going  to  convey  his  farm  to  his 
son,  and  be  assented ;  and  the  lawyer  banded  one  pap^  to  him, 
and  two  to  his  son,  which  they  signed,  without  reading  them, 
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^xidj  at  the  defendcui^B  request,  left  tbedi  with  the  kmyer  io 
have  them  reoorded,  and  went  baek  to  the  defendaot^e  shop. 

John  Wakb,  Jr.,  being  also  called  as  a  witness,  was  permitted 
by  the  court,  against  the  defendant's  objectioii,  to  identify  the 
two  papers  signed  by  him,  and  to  testify  to  tiieir  ^Lecation, 
without  the  attesting  witness  (who  was  the  lawyer  who  drew 
the  papers)  being  first  called. 

The  attesting  witness  was  subsequently  called  by  the  defend- 
ant, and  testified  in  regard  to  the  circumstances  attending  the 
execution  of  the  mortgage. 

The  defendant,  being  convicted,  alleged  exceptions. 

r.  H.  Sweetser^  for  the  defendant  1.  What  the  defendant 
said  to  Walsh,  Sen.,  not  having  been  said  to  the  person  alleged 
to  have  been  defrauded  by  false  pretences,  nor  communicated  to 
him,  could  not  have  induced  him  to  sign  the  deed,  and  its  ad- 
mission tended  to  prejudice  the  jary«  Chmmonw^iiUh  v.  CaU^ 
31  Pick.  52a  EUi&  v.  SkortyZX  Pick.  142.  QmmommeaUk  ^f. 
Bosworth,  32  Pick,  400. 

3.  The  Commonwealth  should  have  been  required  to  prove 
the  execution  of  the  deed  in  the  osaal  manner  by  the  attesting 
witness.    1  Stark«  Ev.  (4th  ed.)  337,  381, 475, 

Z  H.  Clifford^  (Attorney  Qeoeral,)  for  the  Commonwealth. 

BiesiiQw,  J.  The  eonveiaation  of  the  defendant  with  Walsh, 
Sen.,  prior  to  the  making  of  the  fabe  pretences  charged  in 
the  indictment  was  admissible  as  showing  the  on^fiiu^  with 
which  the  defendant  acted  in  consummating  the  aUeged  fraud' 
fdent  transaction.  It  was  in  the  nature  of  a  confession  or 
admission,  and  although  it  did  not  tend  diteeily  to  prove  the 
fislae  [vetenoes  chained,  yet  it  related  to  the  sttbject  matter 
about  which  the  false  pretences  were  subsequently  made  by  the 
defendant.  It  was  in  &et  the  inducement  or  prehide  to  the' 
fraudulent  transaction,  and  port  of  the  rs«  gegUBy  which  led  to 
the  criminal  act. 

It  is  not  necessary  to  detormine  whether  the  nding,  permitting 
the  deed  to  be  read  in  evidence  without  the  testimony  of  the 
snbsoribing  witness,  was  ooneoi  or  not  There  k  authoority  fcr 
tlw  position  that,  when  a  deed  or  instmmient  in  wiitiag  is  infaro* 
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dueed  in  evidence  ooOaterally  or  incidtntaUy,  in  proceedin]gt 
between  pereoQt  not  parties  to  it,  and  when  it  i»  not  offered  as 
part  of  a  chain  of  titie,  it  is  not  neeeBSary  to  prove  it  by  the 
eiridenoe  of  tiie  snbeofibing  witaeas.  See  OurHi  t.  Btlknap^  21 
Venn.  433.  In  the  present  case,  howevei)  the  ruling  on  this 
point  became  wholly  immaterial,  becanse  the  sabscribing  wit- 
ness was  actaally  called  at  a  subsequent  stage  of  the  trial,  and 
testified  to  all  the  civcnmstances  attending  the  execution  of  the 
deed.  The  defendant  therefore  had  ample  opportanity  to  ex«> 
amine  him  on  the  subject  Exceptions  overruled. 


Commonwealth  vs.  Stephbn  Castles. 

An  ifidieCiiieat,  either  at  eoMinoii  law,  or  vatAtr  tbe  Rtfv.  Sts.  e.  1S7,  $  9,  fbr  uttering  • 
true  a  foiged  iadorwimnt  of  a  jj^nmiMOfy  note,  whkh  eels  ftfth  the  note  and  indorse* 
ment  according  to  their  tanor,  naed  not  describe  the  Inttrument  as  a  promiaioiy  note 
••  for  the  pajment  of  monej.*' 

InbictmenT)  averring  that  the  defendant  on  the  15th  of  No- 
vember 1853  at  Lowell  **  had  in  his  custody  and  possedsion  a 
certain  promissory  note  signed  by  the  said  Stephen  Castles  and 
payable  to  John  Walsh  or  order,  and  then  and  there  purporting 
to  have  been  indomed  by  the  said  John  Walsh  on  the  back 
thereof,  which  said  promissory  note  is  of  the  tenor  following, 
that  is  to  say, 

'^  <  Lowell,  Nov.  15th  1853.  13000.  Value  received,  I  prom^ 
ise  to  pay  John  Walsh  or  order  two  thousand  dollars  in  one 
year.  Stephen  Castles.' 

^^  And  the  said  indorsement  on  the  back  of  said  promissory 
note  was  then  and  there  of  the  teaor  foUowiug,  that  is  to  say, 
^  Waiving  demaud  and  notice.  John  Walsh.'  And  the  said 
indorsement  of  the  name  of  said  Johd  Walsh  was  then  and 
there  false,  forged  and  counterfeit;  and  the  said  Stephen  Castles 
did  then  and  there  utter  and  publish  as  true  said  promissory 
note  with  the  indorsement  aforesaid  thereon,  and  did  then  and 
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there  niter  and  publish  as  trae  the  said  indorsement  so  on  the 
back  of  said  note  as  aforesaid,  he  the  said  Stephen  Castles  then 
and  there  well  knowing  said  indorsement  of  the  name  of  said 
John  Walsh  to  be  false,  forged  and  connterfeit,  with  intent  then 
and  there  to  defraad." 

The  defendant,  after  conviction  in  the  court  of  common  pleas, 
moved  in  arrest  of  judgment,  because  the  promissory  note  the 
indorsement  on  which  was  alleged  to  have  been  forged  was  not 
described  as  "  a.  promissory  note  for  the  payment  of  money  ;  ^ 
and,  the  motion  being  overruled,  alleged  exceptions. 

T.  ff.  Sweetser,  for  the  defendant 

X  H.  Clifford^  (Attorney  General,)  for  the  Commonwealth. 

BioELOw,  J.  It  is  not  necessary  that  the  indictment  should 
in  terras  aver  that  the  forgery  charged  was  of  the  **  indorsement 
of  a  promissory  note  for  the  payment  of  money."  These,  it  is 
true,  are  the  words  of  the  statute.  Rev.  Sts.  c.  137,  §  2.  But 
it  is  not  essential  that  they  should  be  used  in  the  indictment 
It  is  suiScient  if  it  appears  on  the  face  of  the  indictment  by 
proper  averments  that  the  instrument  forged  is  of  the  particular 
kind  prohibited  by  statute.  Or  if  it  can  be  collected  from  the 
forged  writing  itself,  as  set  out  in  the  indictment,  that  it  assumes 
to  be  an  instrument  the  false  making  of  which  is  forgery. 
1  Stark.  Crim.  PI.  (2d  ed.)  104, 105.  2  Stark.  Crim.  PL  513. 
1  Chit  Crim.  Law,  234.  Archb.  Crim.  PI.  (10th  ed.)  355.  In 
the  present  case,  the  note  on  which  the  indorsement  is  alleged  to 
have  been  forged  is  set  out  according  to  its  tenor ;  by  which  it 
clearly  appears  that  it  was  in  fact  a  promissory  note  for  the 
payment  of  money.  The  indictment  conforms  to  the  well 
established  precedents. 

But  if  this  were  not  so,  it  would  not  follow  that  the  indict* 
ment  was  bad.  If  it  did  not  sufficiently  aver  a  forgery  of  an 
instrument  within  the  statute,  it  might  nevertheless  be  good  as 
charging  the  offence  of  forgery  at  common  law.  Commonweaith 
V.  Ayer^  3  Cush.  150.     Commonwealth  v.  JZay,  3  Gray,  441. 

Exceptions  overruled. 
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Commonwealth  vs.  Gideon  W.  Nason. 

An  indictment  charging  a  false  pretence  that  a  fklse  coin  was  a  good  and  current  gold  coin, 
and  that  the  penon  to  whom  the  pretence  was  made,  being  deceived  thereby,  was  thereby 
indnced  to  receive  the  same  as  a  good  and  curreot  gold  coin,  and  to  delirer  to  the  deibnd- 
ant  in  exchange  therefor  certain  bank  bills  and  silver  coin,  described,  sets  forth  the  con- 
tract with  sufficient  certainty. 

Indictment  on  Bev.  Sts.  c.  126,  §  82,  alleging  that  the  defend- 
ant on  the  4tb  of  October  1856  at  Lowell,  <<  devising  and 
intending  by  aniawfol  ways  and  means  to  obtain  and  get  into 
his  hands  and  possesion  the  goods,  merchandise,  chattels, 
effects  and  personal  property  of  the  honest  and  good  citizens 
of  this  commonwealth,  and  with  intent  then  and  there  to  cheat 
and  defraud,  did  then  and  there  unlawfally,  knowingly  and  de* 
signedly,  falsely  pretend  and  represent  to  one  Abel  Parker  that 
a  certain  metallic  medal  and  substance,  which  he  the  said 
Gideon  W.  Nason  then  and  there  had,  was  a  good  and  current 
gold  coin,  called  an  eagle,  of  the  gold  coin  current  in  the  com- 
monwealth aforesaid  by  the  laws  and  usages  thereof,  and  was 
then  and  there  of  the  yalue  of  ten  dollars ;  and  the  said  Qideon 
W.  Nason  did  then  and  there  deliver  said  metallic  medal  and 
substance  to  the  said  Abel  Parker  as  and  for  a  good  and  current 
gold  coin  of  the  money  current  in  said  commonwealth  and  of 
the  value  of  ten  dollars.  And  the  said  Abel  Parker,  then  and 
there  believing  the  said  false  pretences  and  representations,  so 
made  as  aforesaid  by  the  said  Gideon  W.  Nason,  and  being 
then  and  there  deceived  thereby,  was  then  and  there  induced  by 
reason  of  the  false  pretences  and  representations  so  made  as 
aforesaid  to  receive  the  said  metallic  medal  and  substance  as 
and  for  a  good  and  current  gold  coin  current  in  said  common- 
wealth by  the  laws  and  usages  thereof,  called  an  eagle;  and 
was  induced  by  the  false  pretences  and  representations,  so  by  the 
said  Gideon  W.  Nason  then  and  there  made  as  aforesaid,  to 
deliver  and  did  then  and  there  deliver  to  the  said  Gideon  W* 
Nason,  in  exchange  for  said  metallic  medal  and  substance,  sun- 
dry bank  bills  current  in  said  commonwealth  by  the  laws  and 
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usages  thereof,  amounting  together  to  the  sum  of  nine  dollars 
and  then  and  there  of  the  valae  of  nine  dollars,  and  sundry 
pieces  of  silver  coin  current  in  said  commonwealth  by  the  laws 
and  usages  thereof,  amounting  together  to  seventy  cents  and 
then  and  there  of  the  value  of  seventy  cents,  of  the  moneys  of 
him  the  said  Abel  Parker.  And  the  said  Gideon  W.  Nason  did 
then  and  there  unlawfully,  knowingly  and  designedly  receive 
and  obtain  the  said  moneys  of  the  said  Abel  Parker  by  means 
of  the  false  pretences  and  represeutatione  aforesaid,  and  with 
intent  then  and  there  to  cheat  and  defraud  the  said  Abel  Parker 
of  the  said  moneys.  Whereas  in  troth  and  fact  the  said  me^ 
tallic  medal  and  substance  was  not  then  and  there  a  good  and 
current  gold  coin  called  an  eagle,  of  the  gold  coin  current  in 
said  commonwealth  by  the  laws  and  usages  thereof,  and  was 
not  then  and  there  of  the  value  of  ten  dollars,  but  was  then  and 
there  of  little  value,  to  wit,  of  the  value  of  five  cents,  all  which 
be  the  said  Oideon  W.  Nason  then  and  there  well  knew."  And 
that  the  defendant  by  means  of  said  ftdse  pretences  received  the 
said  moneys  of  said  Packer,  with  intent  to  defraud  him  of  the 
same. 

The  defendant,  being  convicted  in  the  conrt  of  common  pleas, 
moved  in  arrest  of  judgment,  that  no  offence  was  alleged  in  the 
indictment  SomffefiJ.  overruled  the  motion,  and  the  defendant 
excepted. 

W.  8.  OardneTy  for  the  defendant.  This  indictment  does  not 
set  forth  any  bargain  between  Parker  and  the  defendant,  and 
offer  or  request  to  exchange  property  or  money  between  them, 
or  any  inducement  held  out  by  the  defendant  to  Parker  to  part 
vdth  his  goods  or  money.  Judgment  must  therefore  be  arrested. 
CommonweaUh  v.  Slrainj  10  Met.  531. 

J,  IL  Gliffordy  (Attorney  Greneral,)  for  the  Commonwealth. 

Shaw,  C.  J.  This  indictment  is  good.  It  sets  forth  an  ex- 
change, which  is  not  only  a  contract,  but  a  contract  executed, 
like  a  sale.  It  is  distinguishable  in  this  respect  firom  Common' 
ffftaUk  V.  Strain^  relied  on  by  the  defendant 

Exceptions  overruled. 
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Commoairealth  v.  Prhn  &  another. 


Commonwealth  vs.  Peter  Prius  &  another. 

An  indictoMBt  averring  Uiat  fcwo  ^MUtners  agreed  and  totisptred  to  procure  over-insunmce 
upoD  their  aiook  in  trade  to  a  certain  amount  '*  fay  falaa^y  ivrttendiDg  that  aaid  elook  waa 
of  oiQch  greater  value  than"  that  amounti  and,  as  a  part  of  that  agreement,  agreed  and 
conspired  to  obtain  that  amount  from  the  insurers  as  and  for  a  loss,  **  by  means  of  false  pre- 
tences of  a  loss  tkerealtenraid  to  happen,  with  deeSgB)  under  pretence  of  a  loss,  to  c^eat 
and  defraud  **  the  insurers  *'  of  their  moneys  by  means  of  said  false  pretences,"  withoofc 
more  particularly  stating  the  means  by  which  the  money  was  to  be  obtained,  is  insuffi- 
cient. ^ 

The  second  count  of  this  indictaeDt  alleged  that  the  defend* 
ants,  on  the  let  of  March  1866,  owning  a  stock  of  goods  in 
Lowell  as  paitnens  and  having  instrrance  thereon  against  fire  by 
certain  insurance  companies  natned  in  the  indictment,  amount* 
ing  in  all  to  the  snm  of  $10,000,  ^  did  then  and  there  cormptly, 
wickedly  and  unlawfully  confederate,  agree,  combine  and  con* 
spire  together,  to  insare  and  caase  to  be  insured  on  said  stock  ^ 
certain  other  snms,  amonnting  to  ^lO^XM)  more,  in  other  com* 
panics  named,  ^  by  then  and  there  falsely  pretending  that  eaid 
stock  so  by  said  firm  kept  and  used  in  their  said  business  was 
then  and  there  of  a  much  greata?  value  than  twenty  thousand 
dollars ;  and  as  a  part  of  said  unlawful  agreement ''  the  defend- 
ants "did  then  and  there  corruptly,  wickedly  and  unlawfully 
confederate,  agree,  combine  and  conspire  together  to  obtain 
from  all  said  insurance  companies  as  and  for  a  loss  to  a  large 
amount,  to  wit,  twenty  thousand  dollars,  by  means  of  false  pre* 
tences  of  a  loss  thereafterward  to  happen,  with  design,  under 
pretence  of  a  loss,  to  cheat  and  defraud  all  said  insurance  com* 
panics  and  each  one  of  them  of  their  moneys  by  means  of  said 
false  pretences ;  against  the  peace  of  said  commonwealth,  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided," 

The  defendants,  being  convicted  in  the  court  of  common  pleas 
on  this  count,  moved  in  arrest  of  judgment,  that  no  offence  was 
alleged  therein.  Sanget^  J.  ovemaled  the  motion,  and  the  de« 
fendants  alleged  exceptions. 
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T.  Wentworth  Sp  P.  Eaggerty^  for  the  defendante. 

X  H.  Clifford^  (Attorney  Gteneral,)  for  the  Commonwealth. 

BioELOw,  J.  The  second  count  in  the  indictment^  on  which 
alone  the  defendants  were  found  guilty,  is  fatally  defectiye.  It 
was  not  a  crime  in  the  defendants  to  procure  an  over-insurance 
on  their  stock  in  trade.  It  was  at  most  only  a  civil  wrong* 
The  charge  of  a  conspiracy  to  do  so  does  not  therefore  amount 
to  a  criminal  offence.  It  was  not  a  combination  to  effect  an 
unlawful  purpose,  and  no  unlawful  means  by  which  the  purpose 
was  to  be  effected  are  set  out  in  the  indictment. 

The  residue  of  the  count  is  too  uncertain  and  indefinite  to 
support  a  conviction.  It  amounts  to  nothing  more  than  an  alle- 
gation of  a  conspiracy  to  cheat  and  defraud  the  insurance  com- 
panies,  which  is  clearly  insufficient  Comnumwealih  v.  Shedd^ 
7  Cush.  514.  The  means  by  which  this  purpose  was  to  be 
effected  are  not  stated  with  such  precision  and  certainty  as  to 
show  that  they  were  unlawfuL  The  false  pretences  by  which 
money  was  to  be  obtained  firom  the  insurance  companies  are  not 
set  out ;  and  the  charge  of  a  conspiracy  ^  to  obtain  money  by 
means  of  false  pretences  of  a  loss  thereafterwaxd  to  happen,"  is 
altogether  too  general  and  vague  a  statement  to  come  within 
the  rules  of  criminal  pleading.  Judgment  arrested. 


Commonwealth  t;^.  Ethan  A.  Crawford. 

A  complalat  on  8L  1855,  c  429,  whioh  Alleges  that  on  Satordty  tlie  9d  of  Angiist  the  de- 
ftncUmt  did  keep  a  billiard  room,' and  **did  then  and  there*'  suffer  certain  persons  to  play 
at  billiards  in  said  room  **  after  the  hoar  of  six  of  the  dock  in  the  afternoon  of*'  said  Sat> 
nrday,  sufficiently  defines  the  time. 

Complaint  on  St.  1855,  c.  429,  which  imposes  a  pmiishment 
on  ^  the  keeper,  for  the  time  being,  of  any  billiard  room  or  table, 
who  shall  snffer  any  persons  to  play  at  the  same  after  six  o'clock 
in  the  afternoon  of  Saturday,  or  after  ten  o'clock  in  the  after- 
noon of  ai^y  other  day." 
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The  complaint  alleged  that  the  defendant^  ^  on  Saturday  the 
aeoond  day  of  Angnat  in  the  year  eighteen  hundred  and  fifty 
six,"  at  Stoneham,  did  keep  a  billiard  room,  <<  and  was  then  and 
there  the  keeper  of  said  billiard  room,  and  did  then  and  there 
unlawfully  and  wilfully  permit  and  suffer  "  certain  persons  <<  to 
play  at  billiards  in  said  billiard  room  after  the  hour  of  six  of  the 
clock  in  the  afternoon  of  Saturday  the  second  day  of  August 
aforesaid.'^ 

The  defendant,  being  conyicted  in  the  court  of  common  pleas, 
moved  in  arrest  of  judgment,  for  uncertainty  of  the  complaint, 
in  not  showing  that  the  suffering  certain  persons  to  play  at  bil- 
liards, alleged  to  have  been  after  six  o'clock  in  the  afternoon  of 
a  Saturday,  was  before  midnight  of  the  Lord's  day  following. 
Perkins^  J.  overruled  the  motion,  and  the  defendant  alleged  ex- 
ceptions. 

P.  Haggertyy  for  the  defendant. 

J.  EL  Clifford^  (Attorney  General,)  for  the  Commonwealth. 

By  the  Court.  The  allegation  that  the  defendant  permitted 
certain  persons  to  play  at  biUiards  ^  after  the  hour  of  six  of  the 
dock  in  the  afternoon  of  Saturday  the  second  day  of  August 
aforesaid,"  which,  if  it  stood  alone,  might  be  open  to  the  objec- 
tion of  not  showing  that  it  was  not  on  any  day  of  the  ensuing 
week,  is  explained  by  the  previous  statement  ^  on  Saturday  the 
second  day  of  August "  1856.  Exceptions  overruled. 


Commonwealth  v$.  Ethan  A.  Crawford. 

It  b  no  defence  to  a  eomplaint  for  selling  intoxicating  liquor  "  to  a  person  whoee  name  ie  to 
Toar  oompUinant  unknown,**  that  at  the  time  of  making  the  complaint  the  complainant's 
onljr  knowledge  of  the  offence  was  by  information  from  others. 

Complaint  on  8l  1865,  e.  215,  §  15,  for  selling  intoxicating 
liquor  "  to  a  person  whose  name  is  to  your  complainant  un- 
known." 

VOL.  IX*  9 
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At  the  trial  in  the  eonrt  of  oomroon  pleas  before  Aiketif  3^ 
the  complainant  testified  <<  that  another  penon  told  him  that  the 
defendant  had  been  selling  liqnor,  and  that  evidence  coald  be 
adduced  to  prove  it ;  and  thereupon  the  complainant  made  said 
complaint"  The  complainant  also  testified  ^that,  when  be 
signed  said  complaint,  he  neither  knew,  nor  had  be  been  informed 
of  the  person,  or  the  name  of  the  person,  to  whom  the  supposed 
sale  had  been  made ;  neither  did  be  know,  or  have  any  idea,  of 
the  name  of  the  person  to  whom  sach  supposed  sale  bad  been 
made ;  nor  did  he  have  in  his  mind  any  particular  transaction ; 
nor  did  he  know  what  evidence  there  was  to  support  said  com- 
plaint'' Another  witness  testified  that  be  had  piuohased  intozi« 
eating  liquor  of  the  defendant 

The  defendant  requested  the  court  to  rule^  ^that  when  the 
complainant  signed  the  complaint,  it  was  necessary  that  he 
should  either  know  the  person,  or  the  name  of  the  person,  to 
whom  the  supposed  sale  had  been  made,  or  should  have  io  his 
mind  or  be  capable  of  identifying  such  person." 

The  court  declined  so  to  role;  but  did  instruct  the  jury  ^  that 
if  the  complainant  knew,  or  bad  reasonable  and  probable  cause 
to  know  by  information  from  others,  that  the  sale  bad  been 
made  by  the  defendant,  but  did  not  know  the  name  of  the  per* 
son  to  whom  such  sale  was  made,  the  jury  would  be  warranted 
in  finding  the  allegation  of  a  sale  to  a  person  whose  name  was 
unknown,  proved ;  and,  provided  they  were  satisfied  that  a  sale 
had  been  made,  would  return  a  verdict  of  guilty."  The  defend- 
ant was  convicted,  and  alleged  exceptions. 

X  P.  Conversej  for  the  defendant  The  twelfth  article  of  the 
Declaration  of  Rights,  providing  that  *<  no  subject  shall  be  held 
to  answer  for  any  crimes  or  offence,  until  the  same  is  fully  and 
plainly,  substantially  and  formally,  described  to  him,"  requires 
the  act,  and  not  merely  the  kind  of  act,  to  be  set  forth.  And  on 
appeal  from  the  judgment  of  an  inferior  court,  the  defendant 
has  a  right  to  have  his  trial  confined  to  the  same  act  for  which 
he  has  been  tried  in  that  court  If  a  complainant,  or  a  grand 
jury,  has  not  in  mind  any  particular  transaction,  the  defendant 
may  be  arraigned  for  an  offence  with  which  he  has  not  been 
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ohaiged,  and  tried  for  an  offence  on  which  he  has  not  been  ar- 
raigned. Rev.  Sts.  €.  135,  §  S.  (Jommtmwealih  v.  Bloody  4  Gray,  31. 

J.  JEL  Clifford^  (Attorney  Qeneral,)  for  the  Commonwealth. 

By  the  Court.  When  the  person  to  whom  the  sale  is  made 
is  unknown,  it  may  be  so  alleged.  Commonwealth  v.  Hefidrie, 
2  Ghray,  504.  This  complainant  had  been  informed  that  the 
defendant  had  committed  the  offence  cba^d,  and  he  madt 
oath  to  the  complaint  in  dne  form.  It  was  not  necessary  that 
at  the  time  of  making  the  complaint  he  should  know  the  pai^ 
ticnlars  of  the  transaction,  at  the  name  of  the  person  to  whom 
the  sale  was  made. 

After  the  defendant  had  been  tried  and  convicted  before  a 
justice  on  proof  of  a  sale  at  a  certain  time  and  place,  evidence 
of  a  sale  at  a  diffierent  time  and  place  would  be  inadmissible 
in  the  higher  court,  fiat  if  the  offence  was  well  charged  and 
was  proved  as  laid,  the  legal  presumption  is  prima  facie  that  it 
was  the  same  offence.  EzeepHons  overruled. 


Commonwealth  vs.  Thomas  Woods* 

An  indictment,  whlcli  vrfm  that  the  defendant  at  a  certain  place  on  a  certain  day,  and  at 
said  place  from  said  daj  to  the  day  of  finding  the  indictment,  **  was  then  and  there  a 
common  seller  of  intoxicating  liqaors,"  charges  but  one  offence. 

Indictment  on  St.  1855,  c.  215,  §  17,  averring  that  the  defend- 
ant, "at  Hopkinton  in  the  county  of  Middlesex  on  the  first 
day  of  January  in  the  year  one  thousand  eight  hundred  and 
fifty  six,  and  at  said  Hopkinton  from  said  last  mentioned  day 
to  the  day  of  finding  this  indictment,  without  then  and  there 
having  any  license,  appointment  or  authority  therefor  first  duly 
had  and  obtained  according  to  law,  was  then  and  there  a  com* 
mon  seller  of  intoxicating  liquors." 

The  defendant,  after  conviction  in  the  court  of  common  pleas, 
moved  in  arrest  of  judgment,  that  the  indictment  was  bad  for 
duplicity.  Aiken^  J.  overruled  this  motion,  and  the  defendant 
alleged  exceptions. 
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C  jR.  TratHj  for  the  defendant  The  indictment  is  uncertain 
In  charging  the  defendant  with  being  a  common  seller  on  a  day 
certain,  and  again  under  a  eontinuando.  Both  are  pleaded  with 
time  and  place.  Had  the  words  ^at  said  Hopkinton^'  been 
omitted,  the  indictment  might  possibly  have  been  held  good. 

X  ST.  Clifford^  (Attorney  General,)  for  the  Commonwealth. 

Metcalf,  J.  This  indictment  chai^;e8  only  a  single  offence, 
namely,  that  the  defendant  was  a  common  seller  of  intoxicating 
liquors,  at  Hopkinton,  on  the  first  day  of  January  1856,  and 
from  that  day  to  the  day  of  the  finding  of  the  indictment,  with- 
out any  license,  appointment  or  authority  therefor  duly  obtained. 
And  this  form  of  charge  has  been  decided  to  be  sufficient  and 
proper.  CommonwedUh  v.  Pray^  13  Pick.  359.  (hmmowweaUh 
v.  Wood^  4  Ghray,  11.  In  the  second  of  these  cases,  the  indict- 
ment was  precisely  like  that  in  the  present  case;  that  is,  the 
place  where  the  offence  was  committed  was  inserted  twice; 
once  when  alleging  a  day  certain,  and  again  when  alleging 
divers  subsequent  days.  This  repetition  was  doubtless  unneces- 
sary, but  it  was  not  improper,  and  there  is  no  ground  for  the 
objection  that  two  ofiences  are  thereby  alleged  in  the  indict- 
ment. We  express  no  opinion  whether  duplicity,  when  found 
in  an  indictment,  is  cause  for  arresting  judgment 

Exceptions  overruled. 


Commonwealth  vs.  Thomas  Burns. 

The  provision  of  SL  1856,  e.  215,  §  17,  that  three  nvenl  tales  of  sphitnons  or  intoxicating 
liqaor  shall  be  safficient  evidence  of  a  violation  of  this  section  is  constitutional  and  valid* 
and  subjects  a  person  making  three  sudi  sales  to  the  penalties  of  a  commoo  seller. 

Indictment  on  Si.  1856,  c.  216,  §  17,  for  being  a  common 
seller  of  intoxicating  liquors  at  Marlborough  on  the  1st  of  June 
1866,  and  from  that  day  to  the  1st  of  October  186& 

At  the  trial  in  the  court  of  common  pleas,  Aikenj  J.  instructed 
the  jury  ^  that  three  several  sales  were  sufficient  evidence  of  the 
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?iolation  of  ibe  statute ;  and  that  the  provision  that  three  sev- 
eral sales  of  intoxicating  liquor  should  be  sufficient  evidence  of 
a  violation  of  this  statute  was  constitutional/'  The  jury  con* 
victed  the  defendant,  and  he  excepted  to  the  above  rulings. 

G  IL  2Vai«,  for  the  defendant  A  "common  seller"  is  one 
who  commonly  and  habitually  sells  intoxicating  liquor ;  not  one 
who  merely  makes  three  sales,  months  or  years  apart.  The 
provision  of  S.  1855,  c  216,  §  17,  that  **  three  several  sales  of 
spirituous  or  intoxicating  liquors  shall  be  sufficient  evidence  of 
a  violation  of  this  section,"  is  beyond  the  constitutional  power 
of  the  legislature*  What  shall  be  sufficient  evidence  is  to  be 
determined  by  the  jury.  If  the  legislature  had  enacted  that 
three  sales  should  make  a  party  liable  to  the  penalties  of  a 
common  seller,  they  might  have  done  what  they  intended. 

J.  IL  Clifford^  (Attorney  General,)  for  the  Commonwealth, 
submitted  the  case  without  argument. 

By  the  CotJRT.  The  St.  of  1855,  c.  215,  §  17,  provides  that 
^  three  several  sales  of  spirituous  or  intoxicating  liquors,  either 
to  different  persons  or  to  the  same  person,  shall  be  sufficient 
evidence  of  a  violation  of  this  section."  This  amounts  to  a 
definition  that  three  sales  shall  satisfy  the  phrase  <<  common 
seller,"  within  the  meaning  of  this  act,  and  is  equivalent  to 
saying  that  whoever  is  guilty  of  making  three  sales  shall  be 
punished  in  the  same  manner  as  a  common  seller. 

Exceptions  overruled 


Commonwealth  vs.  Grace  Lawrence. 

Ob  fbe  trial  of  a  oriminal  ease,  the  Jniy,  aome  of  irlioin  had  at  the  same  tenn  tried  other 
similar  cases,  during  the  trial  of  which  law  books  had  been  read  tothe  juiy  bj  peniua> 
■ion  of  the  coart,  were  instrocted  that  they  might  bring  to  their  aid  in  deciding  on  the 
evidenoe  anj  knowledge  ther  bad  aoqnired  from  any  source  equally  open  to  them  all, 
bot  not  any  particular  knowledge  aa  to  the  law  or  the  iaots  communicated  to  a  part  of 
them  only;  and  that  they  were  to  decide  this  case  on  the  evidence  introduced  into  it,  and 
not  on  any  evidence  of  the  law  or  facts  fntrodnced  Into  other  cases  in  which  some  of  them 
did  Dot  sit}  and  that  the  jary  were  bound  to  consider  the  inatmctlons  of  the  court  on  the 
law  of  the  case  as  evidence  of  the  law,  and  that  they  most  decide  the  case  accorduig  to 
the  evidence.    UtH  that  the  defendant  had  no  ground  of  exception. 
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Complaint  for  aeUing  intoxicatiag  liquors  in  violation  of  8i 
1855,  c.  215,  §  IS,  Trial  in  the  court  of  common  pleas  at 
October  term  1865,  before  PerkinSj  J.  Eleven  of  the  jurors  had 
tried  other  similar  cases  at  the  same  term,  in  which  books  of 
authority,  statutes,  repealed  and  in  force,  and  the  Constitntiou 
of  Massachusetts,  had  been  read  and  commented  on  by  the  de- 
fendant's counsel  and  the  district  attorney  without  objection. 
But  no  evidence  of  the  law  was  introdaced  in  this  case  before 
the  instructions  of  the  court. 

The  defendant  requested  the  court  to  instruct  the  jury  ^  that 
they  had  a  right  to  bring  to  their  aid  in  the  decision  of  this  case 
all  the  knowledge  of  general  and  constitutional  law  which  they 
might  have  obtained  from  whatever  source ;  that  they  might 
also  bring  to  their  aid,  in  making  up  their  decision  upon  the  law 
and  the  facts  in  this  case,  such  knowledge  as  they  may  have 
obtained  from  books  of  authority  in  the  law,  which  had  been 
read  to  them  by  permission  of  the  court  in  other  previous  cases 
like  this ; "  and  <<  that  they  had  the  right  to  decide  by  a  general 
verdict  the  law  and  the  facts  in  the  case  ;  that  it  was  the  duty 
of  the  court  to  aid  and  instruct  the  jury  upon  all  matters  of  law 
arising  during  the  tried ;  that  the  jury  are  not  bound  in  their 
verdict  to  decide  the  law  in  accordance  with  the  opinion  of  the 
court,  and  that  the  instructions  of  the  court  as  to  the  matters  of 
law  involved  in  the  issue  are  not  condusive  evidence  of  the  law 
in  the  case." 

The  court  declined  to  give  these  instructions  in  this  language ; 
but  did  instruct  the  jury,  <<  that  they  had  the  right  to  bring  to 
their  aid,  in  deciding  upon  the  evidence  in  this  case,  all  the 
knowledge  they  had  acquired  and  all  the  information  they  had 
derived  from  any  sources  equally  open  to  the  observation  of  all ; 
but  that  any  particular  information  or  knowledge,  which  bad 
been  communicated  to  portions  of  the  jury  from  sources  not 
equally  open  to  the  use  of  all  of  the  jury,  either  upon  the  law 
or  the  facts,  they  could  not  employ  as  evidence  in  this  case 
either  of  the  law  or  the  facts,  when  they  retired  to  consider  their 
verdict ;  that  if  a  juror  had  any  peouUar  knowledge  about  the 
case,  in  order  to  bring  it  before  the  jury  as  evidencci  he  might 
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be  sworn  and-  testify,  and  tbas  in  a  legal  manner  bring  his 
knowledge  of  matters  to  be  used  as  evidence  properly  before 
his  fellows  upon  the  jury ;  that  the  jury  were  to  decide  the  case 
according  to  the  evidence  introduced  into  it,  but  not  on  evidence 
of  the  law  or  facts  introduced  into  other  cases,  in  the  trial  of 
which  some  of  the  jurors  in  this  case  did  not  sit" 

The  court  also  ^ruled  as  requested  by  the  defendant  upon  the 
rights  and  duties  of  the  court  and  jury  in  reference  to  instruc- 
tions by  the  court  and  the  decision  of  the  law  and  fact  in  a 
general  verdict  by  the  jury ;  that  the  jury  wer^  to  d^ida  the 
oafle  on  their  oath,  accoidiog  to  their  evhiance ;  they  had  received 
the  testimony  of  the  facts  frono  the  witnesses  upon  the  stand ; 
and  the  oourt  now  insiraeted  tbeoi  that  the  section  of  the  iaw 
on  wfaiefa  the  prosecution  was  founded  was  constitutional ;  and 
that  was  the  only  evidence  of  the  law  introduced  into  the  ca^a^ 
and  the  jury  were  bound  to  consider  it  as  evidenoa  upon  the 
law,  as  they  did  the  other  evidence  in  the  case  upon  the  matters 
luibmiited  to  them  to  decide ;  and  they  would  try  the  case  ac- 
eording  to  their  eyidence."  The  defendant,  being  convicted, 
ftD^ed  excepitiotts. 

W.  &  Oardnerf  for  the  defendant,  cited  Commomeealth  ¥. 
Forier,  10  Met  363;  CommmweaUh  v.  AiUhe$,  5  Gray,  185. 

J.  BL  (XgorJLi  (Attorney  Greneral,)  for  the  Commonwealth. 

Mbtcalf,  J.  The  <«ily  question  in  this  case  is,  whether  the 
iostmctions  given  to  the  jury,  concerning  their  rights  and  duty 
in  deciding  npon  the  law  and  the  facts,  were  such  as  ought  to 
have  been  given.  We  doubt  whether  those  instructions  were, 
in  all  ieq>eeto,  accurate.  If  they  were  not,  it  is,  in  ouj  judg- 
ment, becaose  they  were  more  favorable  to  the  defendant  than 
they  ought  to  have  been,  and  therefore  she  has  no  legal  cause  foi 
ofajeeting  to  them.  JSn;QJsfMmf  overruled. 
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Commonwealth  vs.  Patrick  Hardiman. 

An  indictment  on  8L  1855,  e.  215,  §  17,  for  being  a  common  seller  of  intoxicating  Iiquuii^ 
is  not  supported  by  evidence  of  sales  of  beer,  without  evidanoe  that  it  was  **  strong  beer  '* 
or  **  lager  beer." 

On  a  criminal  trial,  if  Ihe  Commonwealth  fails  to  make  oat  a  prima  faeU  case,  the  fkxA 
that  the  defendant  produces  no  evidence  to  negative  an  averment  which  the  government 
is  bound  to  prove  will  not  warrant  the  jury  in  finding  that  averment  proved. 

Indictment  for  being  a  common  seUer  of  intoxicating  liquors. 
Trial  in  the  court  of  common  pleas  before  Aikeny  J.|  who  signed 
the  following  bill  of  exceptions : 

"  At  the  trial  the  government  offered  evidence  tending  to  show 
sales*  of  some  kind  of  beer  by  the  defendant  and  by  others  in 
his  employment,  which  it  was  claimed  by  the  government  was 
strong  beer,  but  this  was  denied  by  the  defendant.  The  de- 
fendant offered  no  evidence. 

"  The  court  instructed  the  jury  that  the  fact  Aat  the  defend* 
ant  offered  no  evidence  that  it  was  not  strong  beer,  if  such 
evidence  existed,  was  a  circumstance  which  they  might  consider 
with  the  other  evidence  in  the  case,  in  determining  whether  the 
article  was  or  was  not  strong  beer,  and  whether  the  defendant 
was  guilty  or  not  gailty.  The  jury  returned  a  verdict  of  guilty, 
and  to  the  above  ruling  the  defendant  excepts." 

C.  IL  Traifiy  for  the  defendant  The  law  does  not  prohibit 
the  sale  of  beer  generally,  but  only  of  intoxicating  liquors,  includ- 
ing «*  strong  beer ''  and  "  lager  beer.''  St.  1856,  c.  215,  §  1.  No 
evidence  was  offered,  and  the  law  raises  no  presumption,  that 
the  beer  sold  was  intoxicating.  There  was  therefore  no  evi- 
dence that  the  defendant  had  violated  the  statute. 

J.  JET.  Clifford^  (Attorney  General,)  for  the  Commonwealth. 
The  absence  of  evidence  tending  to  show  that  the  act  com- 
plained of  was  not  unlawful  was  a  circumstance  properly 
submitted  to  the  jury.  Commonwealth  v.  Webster y  5  Cush.  316. 
It  does  not  appear  that  all  the  evidence  is  reported. 

Bt  the  Court.  The  defendant  is  to  be  presumed  innocent, 
until  the  crime  charged  against  him  is  proved.     It  is  only  after 
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the  introdaction  of  prima  facie  evidence  in  support  of  the  indict- 
ment, that  the  absence  of  evidence  tending  to  a  contrary  conclu- 
sion is  to  be  considered.  CommonweaUh  v.  Webster^  5  Cusb. 
316.  It  must  be  presumed  that  all  the  facts  are  reported  upon 
which  the  ruling  excepted  to  was  based.  The  judge  should 
have  instructed  the  jury  that,  in  the  absence  of  any  evidence  of 
the  qualities  of  the  beer  proved  to  have  been  sold,  the  defendant 
was  entitled  to  an  acquittal  Exceptions  sustained. 


Commonwealth  vs.  Thomas  Ryan. 

An  indicfment  on  SL  1855,  e.  215,  \  16,  for  An  ankwftil  sale  of  **  intoxicating  liquor**  neea 

aot  more  partiealArl/  describe  tlie  kind  of  liqaor  eold. 
On  the  trial  of  an  indictment  on  Bl  1855,  c.  215,  for  unlawfully  selling  intoxicating  liquon, 

the  burden  of  proving  any  license,  appointment  or  right  to  sell,  is  upon  the  deftodant,  by 

▼irtiieofiS<.1844,e.l02. 

Indictment  on  St.  1855,  c.  216,  §  16,  averring  that  the  defend- 
ant, on  the  Ist  of  July  1856  at  Lowell,  ^  without  then  and  there 
having  any  license,  appmntment  or  authority  therefor  first  duly 
had  and  obtained  according  to  law,  did  then  and  there  sell  to  a 
certain  person  whose  name  is  Walter  P.  Bean  a  certain  quan- 
tity  of  intoxicating  liquor,  to  wit,  one  gill  of  intoxicating  liquor." 
After  trial  ir  the  court  of  common  pleas,  Aiken^  J.  signed  this 
bill  of  exceptions : 

**  Before  the  trial  the  defendant  moved  the  court  that  the 
prosecuting  attorney  should  either  furnish  a  more  particular 
description  of  the  offence  intended  to  be  relied  upon ;  or  that  the 
indictment  be  quashed,  for  reasons  set  forth  in  the  motion  in 
arrest  of  jodgment  affc^wards  filed.  But  the  codrt  refused  both 
motions. 

^  The  government  introduced  evidence  tending  to  show  a  sale 
of  intoxicating  liquor  to  said  Bean,  but  produced  no  evidence 
of  any  want  of  license  or  appointment  to  make  said  sale  or  any 
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want  of  any  antdority  so  to  do  wfaataimr.  The  defeodant  ob* 
je«?ted  that  tbie  erideiiDe  would  not  eapport  a  ooatiotion.  But 
the  court  ruled  that  no  evidence  of  a  want  of  authority  or  of  a 
want  of  license  or  appointment  to  make  such  sale  was  neeeft- 
sary  in  order  to  a  conviction  in  this  casa 

^  The  defendant,  being  convieted,  moved  in  aitest  of  judg- 
ment, that  tfa^  offence  was  not  set  out  fnlly  and  plainly,  sub- 
stantially and  formally,  but  the  description  thereof  was  too 
vague  and  uncertain.  But  the  court  overruled  the  motion.  To 
these  several  rulings  the  defendant  excepts." 

B.  F.  Butler^  for  the  defendant.  1.  The  indictment  contains 
no  sufficient  description  of  the  intoxicating  liquors  cdleged  to 
have  been  sold.     St.  1855,  c.  215,  §  1. 

2.  The  allegation  that  the  defendant  made  the  sale  <<  without 
having  any  license,  appointment  or  authority  therefor,''  excludes 
not  only  any  express  authority,  but  any  mode  not  prohibited  by 
the  statute,  such  as  by  importers,  dra^iets,  &a  though  not  ex- 
pressed in  writing.  Commonwealth  v.  Lafontaine^  3  Gray,  479 
The  Commonwealth  was  bound  to  produce  some  evidence  of 
a  want  of  authority.  Commonwealth  v.  l^urhw^  24  Pick.  38L 
The  &.  of  1844»  c.  102,  imposes  upon  Xht  defendaat  the  bur- 
den of  proof  only  ^  if  he  relies  on  a  lioeose  in  bis  defenoe^'' 
which  is  a  matter  neoeesarily  within  his  own  knowledge.  B«lt 
neither  that  statute,  nor  the  reason  of  the  thing*  obliges  him  to 
prove  an  authority  not  depending  upon  any  record  or  writing. 

J.  EL  Ctigbrd^  (Attorney  General^)  for  the  Commonwealth. 

By  tub  Coubt.  1.  The  refusal  to  quash  the  indictment  or  to 
order  a  bill  of  particulars  was  within  the  discretion  of  the  pre- 
siding judge,  and  not  a  subject  of  exception*  Commonwealth  v. 
Hawkins,  3  Gray,  464.  Oonimonwealth  v.  Woodj  4  Gray,  13. 
The  general  description  of  the  tiquors  sold  was  no  ground  for 
arresting  judgment.     Commonwealth  v.  Conantf  6  Gmy*  483. 

2.  The  St.  of  18S5,  c.  215,  §  1,  declares  it  to  be  unlawful  and 
criminal  for  any  person  to  sell  any  spirituous  or  intoxicating 
liquor,  unless  he  is  duly  authorised  so  to  do  as  thereinafter  pro- 
vided. This  is  equivalent  to  a  proviston  prohibiting  all  sales 
ooless  aathtotiaed  as  provided  i^y  that  sol*    Aad  it  is  w«ll  settled 
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is  the  pmcdoal  coniivoetioii  of  thb  and  similar  otataies)  that 
ainoe  the  Si*  of  1844,  e*  102y  the  burden  of  proring  anoh  au- 
thority ia  upon  the  deibndant,  CbmanomMoUh  v.  J&%,  10 
Cosh.  69.  CommonweaUh  v.  TuUle,  12  Cash.  502.  Commofh 
weaUh  v.  IroA^,  8  Gray^  460.  If  this  were  a  new  question,  it 
might  be  worthy  of  more  consideration.* 

Exceptions  cvefruUiL 


CoMMONWaALTB    VS,  JoUN    COFPBB. 

mdamh$aag  Hqtior,  (hoagh  purehMed  la  thii  «Uto  is  violation  of  Si.  18S&,  c  SIS,  InUsSeS 
tj  tbo  purchMor  to  bo  aold  io  vioUtioii  of  tbat  Mtt  immI  Ming  tiwupotod  ft««  pbot  ^ 
pUco  in  violation  of  that  act,  is  a  subject  of  larceny. 

Inuotkbiit  for  larceny  of  six  gallons  of  brandy  at  Towaaend 
in  this  ooonty. 

At  the  trial  in  the  coort  of  common  pleas  the  district  attorney 
introdoced  evidence  tending  to  show  *^  that  one  Josslyn  bought 
of  an  anaotborised  dealer  in  intoxicaUng  liquors  in  Boston  the 
intoxicating  liquor  alleged  to  be  stolen,  for  the  purpose  of 
retailing  the  same  contrery  to  law  in  Townsend,  the  dealef 
aeliing  it  to  Josslyn  having  reasonable  cause  to  believe  that  the 
liquor  was  porchased  of  him  for  the  purpose  of  being  Illegally 
sold  by  the  purchaser  at  his  store ;  that  the  liqaor  was  then,  by 
diiection  of  Josslyn,  (who  was  at  the  store  of  the  seller  when  the 
liquor  was  bought,)  put  on  the  cara  of  the  Fitchburg  Eailroad 
Corporation  to  be  by  them  carried  to  Josslyn  at  TownseQd,  the 
station  agent  knowing  the  destination,  quantity  and  purpose  for 

*  A  iimilsr  d^dmott  was  msda  in  Bristol,  October  term  1857,  in  the  case  of 
Goiiii02iWSAi«Ta  «s,  WiixuJi  Barbbtt,  which  wae  an  indiotment  on  Sl 
1855,  c«  215,  (17,  for  being  s  oommmon  seller  of  intoauoatiog  liquora 

C  L  Beed,  for  the  defendant,  cited  ComtnowoeaUh  y.  Thurhn^  24  Pick*  S74  \ 
Rex  V.  Rogers,  2  CaQipb.  654 ;  Rose  Criin.  £y.  (2d  ed.)  71,  72;  2  Hussell  on 
Crimes  (7th  Amer.  ed.)  76d,  770. 

J.  H.  CUffordf  (Attsniey  (kneral,)  ibr  the  Ootmnonweallh. 
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which  the  liquor  was  intended  to  be  nsed  by  the  owner;  and 
that  before  the  liquor  reached  the  consignee  at  Townseod,  it 
was  taken  and  carried  away  by  the  defendant,  and  concealed 
by  him,** 

The  defendant  objected  ^  that  there  could  not  be  such  prop- 
erty, possession,  ownership,  custody  and  right  of  return  of  the 
liquor,  under  the  iarcuinstances  of  this  case,  as  to  support  this 
indictment."  But  Atken^  J.  overruled  the  objection,  and,  after  a 
verdict  of  guilty,  reported  the  case  to  this  court 

B.  F.  Butler^  for  the  defendant  The  liquor  in  question  was 
illegally  sold  for  an  illegal  purpose ;  bought  for  an  illegal  pur- 
pose, to  wit,  to  be  sold  in  this  state  by  the  purchaser;  it  was 
criminal  to  own  or  keep  it  for  such  purpose ;  it  was  being  ille* 
gaily  transported  for  that  purpose  at  the  time  of  the  asporta- 
tion; and  all  these  intents  and  purposes  were  known  to  the 
various  actors.  St.  1855,  c.  215,  §§  1,  3, 18,  19.  It  was  a  com- 
mon nuisance.  §  37.  And  the  defendant's  taking  and  conceal- 
ment of  it  were  an  abatement  of  the  nuisance,  which  was  the 
only  lawful  act  that  could  be  done  with  it 

How  can  a  man  steal  a  common  nuisance  ?  Stolen  property 
is  required  to  be  secured,  and,  upon  conviction  of  the  thief, 
restored  to  the  owner,  at  the  expense  of  the  Commonwealth. 
Bev.  Sts.  c.  126,  §§  25,  26.  Will  the  law  lend  its  aid  to  recover 
this  article,  and  put  it  back  into  the  power  of  the  purchaser,  to 
enable  him  to  pursue  his  unlawful  purpose?  See  Spalding 
V.  Preston,  21  Verm.  9 ;  B^gina  v.  Hunt,  8  Car.  &  P.  642. 

This  case  is  distinguished  from  Commonwealth  v«  Bourke,  10 
Cush.  397,  by  the  fact  that  this  liqaor  had  lost  every  attribute 
of  property  when  it  was  first  sold,  and  from  that  moment  be- 
came only  an  instrument  of  crime. 

/.  IL  Clifford,  (Attorney  General,)  for  the  Commonwealth. 

Thomas,  J.  The  thing  taken  was  property  and  the  subject  of 
larceny.  The  owner  might  forfeit  and  lose  the  property,  if  npon 
proper  legal  process  it  should  appear  that  it  was  procured  and 
held  for  an  illegal  purpose,  but  only  upon  such  proof,  and  in  the 
method  the  law  points  out  Commonwealth  v.  Bourke^  10  Cush 
897.    Ewings  v.  Walker,  ante,  95«  Exceptions  overruled. 
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LucT  A.  Rat  vs.  Jobsfh  V.  Smith. 

Ja  an  action  for  breach  of  ptomiaa  of  marriage,  evidence  of  the  acti  aud  oonverMtion  o# 
the  parties  towards  each  other  during  a  previous  intimacy,  which  was  broken  off  befoie 
the  mutual  promises  relied  on,  is  admisKible. 

In  an  action  tor  breach  of  promise  of  marriage,  the  plaintiff  introduced  evidence  that  whUa 
the  intima<gr  between  the  parties  was  bruken  off,  and  before  the  mutual  promises  relied 
on,  the  defendant  expressed  satisfaction  that  she  had  refused  to  walk  with  another  man, 
and  said  that  man  ''could  not  get  her  away  as  long  as  he  had  a  claim  on  her."  IleU 
that  tha  evidence  was  admissible. 

In  an  action  for  breach  of  promise  of  marriage,  the  plaintiff  testified  that,  after  the  inti- 
macy between  the  parties  was  broken  off,  she  boarded  at  the  same  house  as  the  defendant 
and  another  woman  whom  he  married;  and  never  knew  or  heard  of  any  intimacy  be- 
tween them  before  the  marriage.  SeU^  that  evidence  that  during  thattima  the  defendant 
was  publicly  attentive  to  his  present  wife,  with  the  plaintiff  *s  knowledge,  was  immate- 
rial, and  therefore  inadmissible  to  contradict  the  plaintiff. 

The  admission,  after  the  dose  of  the  defendant's  evidence,  of  evidence  which  does  not  tend 
to  robot  new  matter  introduced  in  defence,  is  within  the  discretion  of  the  presiding  judge, 
and  no  ground  of  exception,  even  if  he  does  not  assign  any  reason  for  its  admission. 

Before  the  SL  of  1857,  e,  S05,  took  effect,  the  wife  of  a  party  to  a  suit  was  not  admissible  as 
a  witnaia. 

Action  op  contract  for  bxeach  of  promise  of  marriage.  The 
answer  denied  all  the  allegations  m  the  declaration.  Trial  in 
this  court  at  October  term  1856  before  Merrickj  J^  who  allowed 
this  bill  of  exceptions : 

^  The  plaintiff's  counsel,  in  opening  the  case,  stated  that  in 
the  spring  of  1852  intimacies  commenced  between  the  plaintiff 
and  the  defendant,  which  continued  to  February  1853|  when,  in 
consequence  of  improper  proposals  made  by  the  defendant  to 
the  plaintiff,  the  plaintiff  rejected  the  further  addresses  of  the 
defendanti  and  all  intimacy  was  broken  off  between  them  ;  but 
that  renewed  attentions  occurred^  and  renewed  mutual  promises, 
upon  which  the  plaintiff  relied  to  maintain  this  action,  were 
afterwards  made  by  them  between  the  Ist  and  15th  of  Oc- 
tober 1853. 

^  The  plaintiff  was  introduced  as  a  witness,  and  allowed  by 
the  court  to  detail  what  occurred  during  the  intimacy  existing 
between  the  parties  previously  to  the  alleged  rejection  of  the 
defendant  by  the  plaintiff;  and  the  fact  that  it  was  broken  off 
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and  what  she  said  to  him  at  the  time ;  and  that  she  returned  his 
miniature,  which  he  had  previoasly  given  her. 

<<  The  plaintiff  called  Timothy  Ricker,  who  was  allowed  by 
the  court,  in  answer  to  questions  proposed  to  him  by  the  plain- 
tiff's counsel,  to  state  that  one  Sunday  evening  in  the  spring  of 
1853,  after  the  intimacy  was  broken  off,  be  called  upon  the 
plaintiff  when  the  defendant  was  not  present,  and  invited  her 
to  take  a  walk  with  him,  which  invitation  she  declined ;  that 
some  time  in  the  week  following,  in  a  conversation  between  the 
witness  and  the  defendant,  the  defendant,  lefenriog  to  this  invi- 
tation, asked  the  witness  what  he  tried  to  get  Lucy  to  walk 
with  him  for,  and  told  the  witness  that  Lucy  (the  plaintiff)  had 
bluffed  him  (the  witness)  off,  and  that  he  oouki  not  get  the  girl 
away  as  long  as  he  (the  defendant)  had  a  claim  on  her. 

^  The  plaintiff  testified  that,  in  the  latter  part  of  the  winter 
or  spring  of  1864,  (after  the  defendant  first  promised  to  marry 
her,)  and  also  after  all  attentions  to  her  on  his  part  had  ceased, 
she  went  to  board  with  the  mother  of  Susan  Hemenway  (whom 
the  defendant  afterwards  married)  where  the  defendant  also 
boarded,  and  that  she  there  remained  until  after  the  defeadant's 
manriage,  which  took  place  pn  the  17th  of  October  1865.  The 
plaintiff  also  testified  that  she  never  knew  or  heard  of  any  atten- 
tions or  intimacies  between  the  defendant  and  his  wife,  prior  to 
their  marriage. 

*^  To  contradiet  this,  the  defendant  ofiered  to  show,  that  after 
the  alleged  intimacies  were  broken  off  between  the  plaintiff  and 
the  defendant)  and  subsequently  to  the  time  of  the  alleged 
txreach  of  the  alleged  promise  of  marriage,  the  defendant  was 
publicly  attentive  to  his  present  wife  with  the  plaintiff's  knowl« 
edge;  which  testimony  was,  upon  the  plaintiff '(^  objection, 
rejected  as  immaterial. 

^  On  the  cross-examination  of  the  defendant,  questions  were 
asked  him  as  to  intimacies,  walks  and  visits  supposed  to  have 
taken  place  between  the  parties,  some  of  which  were,  and  some 
of  which  were  not,  introduced  by  the  plaintiff  in  putting  in  her 
ease ;  and  all  of  which  intimacies,  as  well  as  the  existence  of 
any  engageonent  at  any  time,  the  defendant  d€uiied.     Aftear  the 
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defendant  had  closed  bis  defeDce,  the  plaintiff  was  introdaoed^ 
and  allowed  by  the  court,  for  the  purpose  of  contradicting  the 
defendant  upon  the  matters  drawn  out  in  orossi^examination,  to 
testify  to  certain  tranaadions  between  the  parties,  which  tended 
to  prove  the  issue  denied  in  the  answer  to  the  declaration* 

^  The  defendant  offered  his  wife  as  a  witness,  to  facts  mate* 
Rsl  to  the  issue,  and  which  occurred  before  her  marriage.    Bu 
the  court  refused  to  admit  her  to  testify« 

**  To  all  which  rolini^s,  (the  verdiet  being  for  the  plaintiff,)  the 
defendant  excepts." 

T.  IL  Sweetseff  for  the  defendant  1.  What  occurred  and 
was  said  between  the  parties  at  a  time  anterior  to  the  promises 
and  attentions  relied  upon  by  the  plaintiff  in  this  action  was 
immaterial,  and  tended  to  prejudice  the  jury.  1  Greeol.  Bv 
§§  52»  448.     Odiame  v.  Wmhley,  2  Gallis.  53. 

2L  The  testimony  of  Bicker  should  have  been  lejeeted,  fa» 
the  same  reasons. 

3.  Evidence  of  the  defendant's  attentions  to  another  woman, 
subsequently  to  the  alleged  promises,  in  the  presence  and  with 
the  knowledge  of  the  plaintiff,  should  have  been  admitted 
Her  remaining  in  the  same  boarding-house  under  such  circum- 
stances tended  to  show  that  the  allied  promises  were  never 
made  to  her.  And  the  evidence  tended  to  contradict  the  plain- 
tiff; and  also  to  show  that  her  feelings  were  never  much 
enlisted,  and  thus  to  affect  tiie  measure  of  damages,  if  any. 
Sedgwick  on  Damages,  (2d  ed.)  368,  369. 

4.  After  the  close  of  the  defendant's  case,  the  plaintiff  could 
only  introduce  evidence  to  rebut  new  matter  shown  in  defence, 
except  by  the  discretion  of  the  court,  and  for  reasons  assigned. 
Here  no  such  appeal  was  made,  but  the  evidence  was  admitted 
as  matter  of  right. 

5.  All  objections  eigainst  the  admission  of  the  testimony  of 
tlie  defendant's  wife  have  been  removed  by  the  recent  changes 
in  the  statutes. 

B.  F.  Butler^  for  tiie  plaintiffi 

Bv  THB  Covuv*  1.  The  testimony  of  the  existence  and 
breaking  off  of  a  previous  intimacy  was  rightly  admitted.    The 
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whole  relation  of  the  parties  was  admissible,  iadading  the 
whole  coarse  of  the  coortsbip. 

2.  Ricker's  testimony  was  admissible  to  prove  the  feelings 
of  the  defendant,  and  that  be  was  in  the  receipt  of  information 
as  to  the  plaintiff's  acts,  and  had  not  abandoned  all  intention 
oi  prosecuting  his  addresses* 

3*  The  evidence  introduced  by  the  defendant,  that  the  plain- 
tiff had  the  means  of  knowing  his  attentions  to  another  woman, 
related  to  a  time  when  the  intimacy  between  the  plaintiff  and 
the  defendant  had  been  entirely  broken  off,  and  was  immateiial 
to  the  issue,  and  therefore  rightly  rejected. 

4.  The  order  of  proof  was  within  the  discretion  of  the  pre* 
siding  judge,  and  not  a  subject  of  exception. 

5.  The  wife  of  the  defendant  was  not  a  com|>etent  witness 
under  the  statutes  in  force  at  the  time  of  the  triaL  Barber  r* 
Ooddardf  atUe^  71.  ExcepHon$  overruled* 


Martin  L.  Smith  vs.  Nathan  Msbbill  &  others. 

Permitting  a  defendant,  after  the  commencement  of  the  plaintiff**  closing  aigament,  to 
introduce  evidence  to  explain  entries  then  first  pointed  out  by  the  plaintiff  in  books  pre- 
viously put  into  the  case  by  tlie  defendant,  is  no  ground  of  exception. 

In  an  actim  by  the  assignee  of  an  insolvent  debtor  under  8tM.  183S,  o.  163,  and  1S41,  c  ISA^ 
to  recover  the  value  of  goods  conveyed  away  by  the  debtor,  the  plnintiff  has  no  ground 
of  exception  to  instructions  that  he  must  prove  that  the  debtor,  at  the  time  of  making 
the  sale,  was  in  fact  insolvent,  and  in  fkct  intended  to  prefer  the  defendant  at  a  preiSx*' 
isting  creditor;  and  that  if  he  made  the  sale  In  good  faith,  and  with  the  intent  aole^ 
to  procure  means  for  the  prosecution  of  his  business,  and  with  no  intent  to  prefer  « 
preexisting  creditor,  the  sale  would  not  be  invalidated  by  the  fact  that  part  of  the  con* 
sideration  of  the  sale  was  a  credit  on  a  previous  debt  from  him  to  the  purchaaer. 

Action  of  tort  by  the  assignee  of  insolvent  debtors  to 
recover  the  value  of  goods  alleged  to  have  been  sold  by  the 
debtors  in  fraud  of  the  insolvent  laws.  Trial  before  Merrick^  J., 
and  verdict  for  the  defendant.  The  plaintiff  alleged  exceptions 
to  the  following  rulings  and  instructions : 
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Ooe  of  the  defendants,  who  kept  their  books,  testified  in  their 
behalf;  and  among  other  things  stated  that  a  certain  writing 
was  a  correct  transcript  from  the  books  (which  were  then  in 
court)  of  the  account  between  the  defendants  and  the  debtor. 
The  plaintiff's  counsel,  after  the  close  of  the  defendants'  case, 
asked  their  counsel  whether  the  books  were  in  the  case;  to 
which  he  responded  affirmatively;  but  no  part  of  the  books 
was  then  read  or  particularly  referred  to. 

In  the  course  of  his  argument  to  the  jury,  the  plaintiff's  coun* 
Bel  referred  to  other  portions  of  the  books  of  the  defendants 
besides  that  trans^ibed  as  aforesaid,  and  contended  that  they 
exhibited  evidences  of  fraud,  and  had  been  tampered  with, 
and  was  proceeding  to  show  wherein,  when  he  was  stopped 
by  the  judge,  upon  the  ground  ^<  that  if  he  desired  or  intended 
to  avail  himself  of  such  parts  of  the  books,  he  should  either 
have  read  the  same  to  the  jury,  or  have  given  notice  of  his 
intention  to  the  adverse  party  in  season  to  enable  him  to  offer 
evidence  or  make  any  necessary  explanation  concerning  the 
same;  and  that  as  the  course  now  pursued  appeared  to  be  a 
surprise  upon  the  defendants'  counsel  after  he  had  closed 
his  argument,  the  court  could  not  permit  those  portions  of  the 
books  to  be  now  read  to  the  jury  and  commented  upon  by  the 
counsel  for  the  plaintiff,  without  affording  to  the  defendant  an 
opportunity  to  submit  to  the  jury  any  competent  evidence  and 
explanations  relative  thereto."  TbQ  counsel  for  the  plaintiff 
continuing  to  claim  the  right  to  read  said  portions  of  the  books, 
and  to  comment  thereon,  the  counsel  for  the  defendants  ex- 
pressed a  wish  to  offer  such  evidence  and  explanations,  and  was 
allowed  by  the  court  to  do  so ;  and  the  like  privilege  was  allowed 
to  the  plaintiff's  counsel  if  he  desired  it  The  defendants'  coun- 
sel thereupon  recalled  the  witness  first  above  mentioned,  and 
examined  him  concerning  the  portions  of  the  books  so  referred 
to  by  the  plaintiff's  counsel ;  but  declined  making  any  remarks 
to  the  jury.  The  plaintiff's  counsel  then,  without  offering  fur- 
tiier  evidence,  proceeded  with  and  finished  his  argument 

In  his  charge  the  presiding  judge  instructed  the  jury,  ^  upon 
the  question  of  the  insolvency  of  the  plaintiff's  insolvent  at  the 

VOL.  IX.  10 
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time  of  the  alleged  firaudolent  Bale,  that  in  order  to  avoid  a  sale 
made  as  contemplated  under  Sis.  1838,  e.  163,  and  1841,  c,  1^4, 
by  an  insolvent,  with  intent  to  prefer  a  preexisting  debt,  &x^.,  the 
assignee  seeking  to  avoid  it  must  show  affirmatively  to  the  jury, 
and  to  their  satisfaction,  that  the  insolvent,  at  the  time  of  mak- 
ing the  sale,  was  in  fact  insolvent,  and  in  feet  intended  to  prefer 
the  defendants  as  preexisting  creditors." 

It  appeared  upon  the  trial,  that  at  the  time  of  the  sale  of 
said  goods  to  the  defendants  the  debt(»  was  engaged  in  carry- 
ing on  the  business  of  manufacturing  other  similar  goods ;  and 
evidence  was  produced  tending  to  show  <*that  he  and  the 
defendants,  and  other  parties  with  whom  be  was  dealing,  felt 
confident  that  the  business  was  very  valuable,  and  would,  if 
continued,  prove  very  advantageous  to  tbe  manufacturer  and 
afford  him  large  profits ;  that  at  the  time  of  said  sale  the  debtor 
had  on  hand  a  large  amount  of  unfinished  goods  which  he  de* 
sired  to  complete  and  get  into  the  market  as  soon  as  possible, 
and  for  that  purpose  desired  to  raise  some  present  available 
cash  means ;  that  in  order  to  procure  such  means  he  applied  to 
tiie  defendants,  and  offered  to  sell  them  the  goods  sued  for;  that 
they  accepted  his  ofier,  and  paid  him  therefor  by  giving  him 
credit  for  a  smaller  amount,  in  which  he  was  indebted  to  them, 
and  by  two  promissory  notes.'' 

The  judge  instructed  the  jury,  <'  that  if  the  sale  was  made  in 
good  faith  by  the  debtor,  and  with  the  intent  sdely  to  obtain 
means  for  the  continued  prosecution  of  his  business,  and  with 
the  intention  and  expectation  that  he  would  be  able  to  do  so, 
and  with  no  intent  or  purpose  whatever  on  his  part  to  give  any 
preference  to  a  preexisting  creditor,  the  payment  of  the  amount 
due  to  the  defendants,  being  in  such  case  merely  incidental  to 
the  principal  and  real  object  of  tbe  parties  in  the  transaction, 
was  not  such  a  preference  of  a  preexisting  creditor  as  would  be 
sufficient  in  law  to  invcdidate  the  sale  and  thereby  enable  the 
assignee  of  the  vendor  to  recover  of  tbe  purchaser  the  value  of 
the  goods/' 

M.  O.  Cobby  for  the  plaintiff,  contended  that  tbe  books  were 
in  the  case,  and  the  reading  of  them  had  been  waived ;  and  that 
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the  instrnctions  were  erroneous  in  requiring  the  plaintiff  to 
prove  that  the  debtor  was  actually  insolvent,  when  it  was  suffi- 
cient to  prove  that  he  had  no  reasonable  cause  to  beiieve  him^ 
self  solvent ;  and  in  holding  that  an  intent  to  secure  a  preexist- 
ing creditor  was  not  within  the  statute. 

L.  Marrettj  for  the  defendants. 

Dewey,  J.  Objections  to  the  introduction  of  testimony,  de- 
pending upon  the  time  at  which  it  was  admitted,  are  not  a 
•object  of  exceptioiuk  In  the  present  case,  the  rights  of  the 
defendants  would  seem  to  have  required  the  departure  from  the 
ordinary  order  of  introducing  evidence,  the  contents  of  the  book 
not  having  been  made  known  or  oflered  to  the  jury  until  the 
closing  argument  for  the  plaintifT. 

The  instruction  to  the  jury,  that  the  plaintiff  must  show  to 
the  satisAiction  oi  the  jury  tiiat  the  party  whose  conveyance 
was  sought  to  be  avoided  was  in  fact  insolvent,  was  coned 
Of  coarse  we  am  to  understapd  *^  insolvency  *'  in  its  legal  sense. 

The  further  instrnetion,  that  the  plaintiff  must  show  affinaa^ 
tively  that  the  debtor  in  fact  intended  to  prefer  the  defendants 
as  preSzistiiig  tonsdiiors,  vms  also  conect.  By  such  ruling  the 
nature  and  character  of  the  evidence  which  would  be  required 
to  show  tikis  fact  was  not  at  all  limited,  nor  were  the  jury  at  all 
restricted  from  inferring  the  ftict  of  intention  to  prefer  from  eru 
denoe  of  his  known  insolvency  and  other  oircamstances  con« 
firmatory  of  such  a  purpose. 

The  last  instmetion  objected  to  is  that  in  reference  to  the  sale 
being  made  in  the  ooorse  of  business,  in  good  faith,  in  the  full 
expectation  that  the  vendor  wonld  continue  in  business,  and  with 
no  intent  on  his  part  to  give  any  preference  to  a  preexisting 
creditor.  We  see  no  kgal  objection  to  this  instruction ;  or  to 
the  ruling  that,  under  such  circumstances  as  were  stated,  the 
application  of  a  part  of  the  proceeds  of  the  sale  to  the  payment 
of  a  preexisting  debt  would  not  vitiate  the  sale^ 

EoDceptioM  avermletL 
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Datid   Clark  &  another  us.  Hamilton   Mutual  Insurancs 

Company. 

Omission  to  disclose  to  insurers  repeated  incendiary  attempts  to  destroy  the  property  iD' 
flared  will  not  avoid  the  insumnce. 

In  an  action  on  a  policy  of  insurance,  in  which  the  defenoe  relied  upon  is  a  subseqaent 
insurance  contrary  to  the  terms  of  the  first  policy,  the  burden  of  proving  tliat  the  two 
policies  covered  the  same  property  is  upon  the  defendants. 

A  policy  of  insurance  upon  **  carpenter's  shop  and  carpenter*a  toob**  provided  that  tiM 
^isuing  of  any  other  policy  covering  any  portion  of  the  property  insured,  and  not  dJi- 
dosed  to  these  insurers,  should  avoid  this  policy.  ITeld^  that  evidence  of  the  issuing  of 
another  policy  to  the  same  person  upon  "  four  chests  of  carpenter^s  tools  in  wood  shop,** 
lescribed  as  situated  in  the  same  atreet  as  in  the  firtt  policy,  and  that  there  were  in  the 
hhop  two  chests  of  tools  belonging  to  the  assured,  and  two  or  perhaps  three  belonging  to 
heir  journeymen,  did  not  show  that  any  part  of  the  property  was  covered  by  both  policies. 

Action  op  contract  on  a  policy  of  insurance  issued  by  a 
ntatual  insurance  company  on  the  1st  of  July  1853  to  the  plain- 
tiffs upon  <<  carpenter's  shop,  carpenter's  tools/'  hardware,  fixtures 
and  lumber,  in  "  Brattle  Place,"  West  Cambridge, "  subject  to 
the  proTlsions,  conditions  and  limitations  of  the  charter  and  by- 
laws of  said  company,  and  the  lien  on  the  interest  of  the  person 
insured  in  any  personal  property  or  builings  covered  by  this 
policy,  and  the  land  under  said  buildings,"  which  the  company 
•expressed  their  intention  to  rely  upon. 

The  by-laws  of  the  company,  which  were  printed  upon  the 
policy,  contained  these  provisions :  Art.  11.  ^  If  the  insured 
shall  refuse  to  pay  any  assessment,  or  if  for  any  other  cause  the 
continuance  of  the  risk  is  considered  unequal  or  injurious  to  the 
company,  the  directors  may  terminate  the  same."  Art.  14. 
**  If  the  risk  on  any  property  insured  by  said  company  shall  be 
increased  by  any  change  of  the  circumstances  disclosed  in  the 
application,  or  by  the  erection  or  alteration  of  any  building,  the 
carrying  on  of  any  hazardous  trade,  or  the  deposit  of  any  haz- 
ardous goods  in  or  near  the  same,  the  policy  thereon  shall  be 
void,"  unless  confirmed  in  writing  by  the  directors.  Art.  18. 
^<  In  case  any  other  policy  of  insurance  has  been  or  shall  be 
issued,  covering  the  whole  or  any  portion  of  the  property  insured 
by  this  company  in  any  policy,  the  policy  issued  by  this  corn- 
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pany  shall  be  yoid»  although  such  other  policy  shall  be  Toid 
also,  nnless  the  directors  shall  have  been  notified  of  such  other 
policy,  and  given  their  consent  thereto  in  writing  signed  by  the 
president  and  secretary." 

At  the  tried  before  Merrick^  J  i  the  defendants  offered  to  prove, 
aud  it  was  admitted  that  they  could  prove,  if  competent,  that, 
after  they  made  this  policy,  <<  attempts  had  been  made  on  three 
several  and  distinct  occasions  by  some  person  or  persons  un- 
known, other  than  the  plaintiffs,  to  set  fire  to  and  burn  the  shop 
of  the  piaintifis ;  and  no  information  of  these  facts  was  com- 
municated by  the  piaintifis  to  the  defendants,  until  after  the 
plaintiffs'  shop  and  all  the  tools  contained  therein  had  been  con- 
sumed and  destroyed  by  fire,  set  by  an  unknown  incendiary .*' 
The  defendants  also  ofiered  to  prove,  by  experts  in  insurance 
risks  and  haaards,  that  sudi  incendiary  attempts  were  a  material 
change  in  the  circumstances  of  insured  property,  and  materially 
increased  the  hazard  of  insuring  it  The  evidence  offered  was 
rejected. 

The  defendants  introduced  and  read  to  the  jury  a  policy  of 
insurance  issued  by  the  Hampden  Stock  and  Mutual  Fire  In- 
surance Company  to  the  piaintifis  on  the  17th  of  August  1854 
on  ^four  chests  of  carpenter's  tools  in  wood  shop  in  West 
Cambridge,"  and  ^predicated  upon  an  application  or  survey," 
which  was  made  a  part  of  the  policy^  and  described  the  property 
insured  as  situated  in  '*  Brattle  Place,"  and  had  indorsed  upon 
it  the  following :  <<  Remarks  of  Agent.  Messrs.  Clark  6c  Burr 
wished  me  to  file  an  application  to  insure  this  property ;  they 
employ  ten  hands,  four  or  five  of  which  work  in  the  immediate 
neighborhood,  so  that  their  chests  remain  in  the  shop;  and 
Messrs.  C.  &  B.  think  that  this  insurance  will  render  their 
hands  contented  and  not  so  liable  to  change  places. 

'^  Isaac  H.  Damon,  Agent." 

The  piaintifis  contended  that  the  tools  insured  by  the  Hamp- 
den Company  were  not  the  same  insured  by  the  defendants,  but 
belonged  to  certain  journeymen  in  the  piaintifis'  employment, 
for  whose  benefit  that  insurance  was  obtained.  It  appeared 
that  at  the  time  of  that  insurance  and  of  the  fire  there  were  in 
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tibo  shop  two  ofaestB  of  toola  belonging  to  tbe  pkuntiffiiy  and 
two  and  perhaps  three  chests  of  took  belonging  to  workmen  in 
their  employment 

Damon,  and  Clark,  one  of  the  plaintiflb,  were  called  as  wit- 
nesses, and  testified  that  Damon  filled  oat  that  application,  and 
forwarded  it  to  the  defendants  at  Springfield,  aft^  being  re- 
quested to  obtain  iBsmrance  for  the  plaintiffs  on  four  chests  of 
tools  belonging  to  journeymen  in  their  employment.  On  cross- 
examination,  Damon  testified  that  he  made  no  other  communi- 
cation  to  the  Hampden  Company  than  the  writing  on  the 
application,  and  that,  so  far  as  he  knew,  tbey  had  no  knowledge 
that  their  policy  was  to  be  on  the  tools  of  journeymen  employed 
by  the  plaintiffs ;  and  Clark  testified  that  when  he  signed  that 
application  he  supposed  it  rdated  to  and  corresponded  with  the 
tools  of  the  journeymen.  All  this  erridence  was  objected  to  by 
the  defendants,  but  admitted. 

Hie  case  was  then  reserved  for  the  fall  couxi,  the  parties 
agreeing  that  if  the  facts  concerning  the  attempts  to  set  fire  to 
the  shop  and  the  plaintifis'  omiswion  to  make  them  known  to 
the  defendants  eonstitoted  no  defence  to  the  actaoa,  and  if  the 
evidence  concerning  the  journeymen's  tools  and  the  application 
to  the  Hampden  Company  was  competent,  and,  taken  in  con- 
nection with  the  two  applications  and  policiest  was  sufficient  to 
ehow  that  tbe  two  insnranoes  weee  not  iq>on  the  same  tools, 
judgment  should  be  rendered  for  tbe  piaintiflb;  otherwise,  tat 
the  defendants. 

&  A.  Brotonj  for  the  plaintiA. 

JL  W.  Perry,  for  the  deictidants.  1.  Oontinoed  and  persistent 
efforts  by  unknown,  incendiaries  to  burn  the  property  were  such 
material  circumstances,  as,  if  occurring  before  tbe  insurance, 
should  have  been  disclosed  in  the  application,  or,  if  arising  after- 
wards, constituted  a  change  of  circumstances,  within  the  mean- 
ing of  the  14th  by-law.  Bufe  v.  Turner,  6  Tsvtnt.  388.  Clark 
V.  Manufaciurer^  In*.  Co.  8  How.  235L  Ourry  v.  CammonweaUh 
bs.  Co.  10  Pick.  635.  Fletcher  v.  CommowmeaUk  Ins.  Co.  18 
Pick.  419.  Child  Y.  am  MtUmal  ike.  Gb.  8  Sand£  26.  1  Ar- 
novid  on  Ins.  SS2.    Beanmoot  on  loa.  99.    If  the  directors  had 
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known  tins,  they  might  bare  terminated  the  insniance,  ander 
the  11th  by-law. 

2.  The  defendants'  policy  attached  to  all  the  tools  of  the 
plaintiffs,  in  chests  or  otkerwisei  in  the  shop ;  the  policy  of  the 
Hampden  Company  applied  to  four  chesto  of  tools  of  the  plain* 
tifis  in  the  same  shop^  That  company  never  contemplated 
insiidng  any  tools  but  the  plaintiffs'*  The  memomndom  on  the 
baek  of  the  application  contains  no  statement  thai  the  tools  of 
the  joorneymen  are  meant  to  be  iasmred.  There  is  no  am- 
bigqity,  latent  or  patent,  in  either  policy.  The  testimony  of 
Damon  and  Clark  to  the  conversation  about  the  purpose  of  pro* 
curing  that  policy  was  incompetent.  Weston  v.  Emes^  1  Taunt 
lis.  Koines  v.  Emghlly^  Skin.  54.  Leslie  v.  De  La  Torref 
cited  12  East,  583.  Work  ▼.  Merchants  Sf  Farmers^  Ins.  Co. 
11  Cosh.  271.  Hi^lmes  v.  Oharlestown  Mutual  Fire  Jke.  Co. 
10  Met.  211.  Finney  y.  Bedford  Commercial  Ins.  Co.  8  Met. 
34&  Ewer  v.  Washington  Ins.  Co.  16  Pick.  5Qi.  Whitney  v. 
EEavenj  13  litass.  172.  Higginson  v.  Dcdl^  13  Mass.  96.  Biggin 
V.  Boardmany  14  Mass.  12.  The  defendants'  policy  is  therefore 
void  by  the  terms  of  the  18th  by-law,  whether  the  other  policy  is 
void  or  not. 

Thomas,  J.  This  is  an  action  npon  a  policy  of  insurance. 
There  were  two  grounds  of  defence.  The  first  was  a  change 
in  the  circumstances  of  the  insured  property,  materially  inoreas- 
ing  the  risk,  and  not  communicated  to  the  defendants.  This 
alleged  change  of  circumstances  consisted  in  attempts  on  three 
distinct  occasions  to  set  fire  to  the  shop  insured.  The  court 
rejected  the  evidence,  with  the  idea  probably  that  the  object  of 
the  policy  of  insurance  was  protection  against  loss  by  fire-— 
fires  kindled  by  incendiaries  included. 

The  second  ground  of  defence  was  a  subsequent  insurance  on 
the  same  property,  without  notice  to  the  defendants.  The  ques* 
tion  of  fact  which  arose  was,  whether  the  property  insured  in 
the  second  policy  was  the  same  as  that  insured  in  the  first. 
Upon  this  point  the  testimony  of  the  agent  of  the  second  insms 
ance  company  and  of  one  of  the  plaintuOb  was  admitted  of  the 
dedarationsi  made  at  the  time  of  insurance,  as  to  what  jpriip* 
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erty  the  plaintifiB  desired  to  have  their  policy  cover.  We  think 
the  admission  of  this  evidence  was  an  error.  The  contract  in 
writing  could  not  be  so  controlled. 

But  we  think  also  that  the  burden  of  proof  was  upon  the  de- 
fendants to  show  that  the  property  insured  in  the  second  policy 
was  the  property  insured  in  the  first  policy ;  that  upon  the  evi- 
dence reported  this  burden  was  not  discharged ;  and  that,  upon 
the  competent  evidence  in  the  case,  it  does  not  appear  that  the 
property  was  the  same.  The  result  however  is  to  send  the  case 
back  for  a  New  trioL 


John  M.  G.  Parker  vs.  Eaolb  Firb  Xnsubancb  Company. 

Under  a  policy  of  insurance  on  a  building  against  fire,  Trhich  provides  that  the  insuren 
'  mar  '*  make  good  the  damage  by  repairs,  and  the  insared  shall  contribute  one  fourth  of 
the  expense,'*  if  the  iosaren,  intending  to  comply  with  this  provision  in  good  faith,  make 
repairs  of  substantial  benefit,  though  not  fully  making  good  the  loss,  the  measure  of  the 
assurcd's  damages  is  the  difference  between  the  value  of  (he  building  as  repaired,  and 
what  it  weald  have  been  if  fUIly  repaired;  deducting  one  fourth  of  their  valiM  to  tlM 
estate. 

Action  op  contract  to  recover  a  loss  by  fire  under  a  policy 
of  insurance  upon  three  wooden  houses,  "under  the  conditions 
and  limitations  expressed  in  the  by-laws"  annexed  to  the  policy, 
the  sixteenth  of  which  provided  **  that  the  company  shall  have 
the  right  to  make  good  the  damage  by  rebuilding,  replacing  or 
repairs ;  and  the  insured  shall  contribute  one  fourth  of  the  ex- 
pense of  rebuilding  or  repairing.'* 

At  the  trial  in  this  court,  the  defendants  admitted  a  partial 
loss ;  but  contended,  and  offered  evidence  tending  to  prove,  that 
they  had  repaired  it  and  made  it  good  according  to  that  by-law. 
The  plaintiff  offered  evidence  tending  to  show  that  the  repairs 
made  by  the  defendants  were  not  sufficient  to  make  good  the  loss. 
'  The  defendants  requested  the  following  instruction  :  "  If  the 
[ury  shall  find  that  the  defendants  did  repair  the  buildings 
Injured  by  fire,  but  not  in  such  perfect  manner  as  to  make  them 
BB  good  as  before  the  fire,  then  the  measure  of  damages  is  the 
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sam  which  the  plaintiff  ia  damaged  b j  the  insnfficiency  of  the 
defendants'  repairs."  Bat  Merriek^J.  refused  this  instruction; 
and  iustracted  the  jury,  '<  that  the  defendants  having  undertaken 
to  make  good  the  plaintiff's  loss,  bj  replacing,  rebuilding  aiid 
repairing,  if  they  bad  not  fully  done  this,  so  as  to  make  the  build- 
ing substantially  as  good  as  before  the  fire,  no  deduction  should 
be  made  from  the  damage,  originally  done  to  the  plaintiff's 
buildings  by  fire,  for  any  repairs  made  by  the  defendants,  and 
if  the  defendants  had  not  fully  made  good  the  plaintiff's  loss  >y 
their  repairs,  then  the  jury  shonld  give  the  same  damages  to 
the  plainti|&  as  if  no  repairs  had  been  made."  The  jury  re- 
turned  a  verdict  for  the  plaintiff  for  his  full  damages,  and  the 
defendants  excepted  to  this  ruling. 
L  W.  Beard,  iot  the  defendants* 

B.  F.  Butler,  for  the  plaintiff.  The  contract  of  fire  insurance 
is  a  contract  of  indemnity  for  actual  loss;  and  the  damages 
are  to  be  ascertained  by  the  expense  of  restoring  the  property  to 
its  condition  before  the  fire,  without  any  deduction  for  the  dif- 
ference in  value  between  new  and  old,  or  any  regard  to  the  cost 
of  the  property.  2  Greenl.  Ev.  §  407.  Brinley  v.  NcUional  Lu. 
Co.  11  Met  195.  Insurers  have  no  right  to  repair  or  rebuild, 
except  by  express  stipulation  in  the  contract  of  insurance. 
2  PhiL  Ins.  §  1754.  Such  a  stipulation  can  only  be  complied 
with  by  a  complete  indemnity;  and  if  the  iiraurers  elect  to 
repair,  they  do  so  at  their  own  peril  if  they  fail  to  completely 
restore  the  building ;  they  cannot  repair  in  part,  and  pay  dam- 
ages in  money  for  the  remainder  of  the  indemnity.  If  they 
could,  they  might  erect  a  building  entirely  different  firom  the 
original* 

Tbouas,  J.  The  defendants  were  to  repair  the  buildings  un- 
der the  contract  between  the  parties,  made  by  the  by-law*  It 
was  a  contract  to  be  performed  upon  the  real  estate  of  the 
plaintiff,  and  the  usual  rule  as  to  labor  and  materials  furnished 
upon  real  estate  apjdies.  The  labor  done  and  materials  fur* 
Dished  in  building,  find  jn  the  repair  of  buildings,  become 
incorporated  with  and  additions  to  the  real  estate  of  the  owner. 
If  therefore  the  repairs  were  mftde  with  the  purpose  of  coniply^ 
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iBg  with  the  byJaw  in  good  fiaitfa,  and  wetne  of  btibstaiititfil 
benefit  to  the  plaintiff^  thd  defendants  should  baT6  tbe  advan- 
tage of  them,  thongh  not  so  perfect  as  fully  to  make  good  tb6 
plaintiff's  loss.  The  difference  between  the  value  of  the  baild" 
iogs  as  repaired  in  foot,  and  ^hat  the  value  would  b^te  been 
hud  the  repairs  been  full  and  oomplete,  is  tbe  measure  of  dam- 
ages in  the  case^ 

It  is  to  bo  Observed  that  under  the  by-law  one  fonrth  of  thd 
e3q[>en8e  of  the  repairs  is  to  be  borne  by  the  insured.  In  a  case 
where  the  repairs  are  impeifecti  he  should  bear  not  one  foarti> 
0i  the  cost  of  repairs,  but  of  their  value  to  the  estate. 

Ezceptbms  sustained. 


ElMIBA   HuNTINOTOir    vs.   PrOPSIBTORS   of    LfOCXB   A!fl>    CAflALt 
Olf   MbRRIMAOK   BlVBtt. 

k  ULjiag  oat,  by  the  proprietors  of  a  canal,  of  a  public  landing  place  on  its  bank,  pnnn- 
ttnt  to  a  statute,  does  not  deprive  them  of  the  tide  in  the  land,  at  of  the  right  to  snrronnd 
it  with  a  wall  on  aU  aidea  ezcfef>t  towarda  tbe  tanal,  leavhig  a  ^ate  lo  be  kept  c|mb  tk 
all  seasons  when  the  canal  is  navigable. 

Bill  in  BQirrrT  by  the  mayor  of  Lowdl,  being  an  inhabitant 
tiiereof,  to  restrain  the  Proprietors  of  the  lio(^  and  Canals  on 
Merrimack  River,  (incorporated  by  Si^  1793,  c.  13,)  from  incIos« 
ing  trith  a  wall  tbe  Lower  Free  Landing  Race,  so  called,  by  tiie 
side  of  their  canal  in  Lowell,  which  had  been  laid  oat  by  them 
in  1835  on  their  own  land,  according  to  tbe  provision  of  Si.  1835^ 
c.  132,  §  2,  requiring  them  to  **constract  and  maintain  two  free 
kuoding  places,  the  one  above  and  the  other  below  tbe  Swamp 
Loclcs,  to  be  approved  by  the  selectmen  of  the  town  of  Lowell ;  **' 
and  accepted  in  183?  by  tbe  nmyor  and  aldermen  of  Lowell, 
which  bad  meanwhile  become  a  eity;  and  eince  used  by  the 
eity,  its  inhabitaaits  mnd  otiier  persons,  for  the  landing  of  mer* 
ebandise  and  for  othlir  pwpofees ;  and  from  which  a  public  street 
thirty  feet  wide  had  been  laid  out,  leacling  to  Market  Stieet,  om 
0f  the  principal  stMets  in  LowtsU 
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Huntington  v.  Proprietera  of  Lockt  and  Cuuli  on  Merrimack  River. 

Answer,  that  the  fee  in  this  landing  place  had  remained  in 
tiie  defendants,  subject  to  the  rights  of  those  persons  only  who 
might  lawfally  land  merchandise  from  the  canal,  or  place  mer- 
chandise  thereon  for  transportation  on  the  canal ;  lliat  the  de- 
fendants had  not  dedicated  or  appropriated  the  land  to  any 
other  purpose,  and  had  always  endeavored  to  keep  it  open  for 
those  porposes;  that  the  street  leading  to  Market  Street  was 
sufficient  for  the  accommodation  of  all  persons  having  occasion 
for  those  purposes  to  visit  or  enter  upon  the  landing  place ;  that 
the  defendants  bad  begun  the  erection  of  a  wall,  eighteen  inohes 
thilsk  and  four  feet  high,  on  tho^e  sides  of  the  landing  place  not 
abutting  on  the  canal,  intending  thus  to  indoae  ail  those  sides 
ezeept  opposite  the  end  of  that  atreet,  and  there  to  erect  a  gate, 
to  be  kept  closed  at  those  seasons  of  the  year  when  the  canal  and 
the  Meirimaok  River  were  dosed  with  ice  and  not  navigable, 
and  to  be  kept  open  at  other  seasons ;  and  that  their  object  jn  so 
doing  was  to  preserve  the  landing  place  for  its  appropriate  use, 
and  also  to  prevent  the  city,  the  public  and  individuals,  from  ac* 
quiring  any  rights  therein  by  a  oontinuoas,  unauthoriied  and 
wrongful  use  for  odier  purposes,  and  to  protect  their  own  rights 
as  owners  of  the  landing  place ;  and  that  such  wall  was  bjAU 
able  for  these  objeets,  and  would  not  hinder  or  obstruct  any 
lawful  use  or  aooess  to  the  landing  |daee  through  tiiat  street 

The  parties  stated  a  case,  in  which  the  truth  of  the  £aols 
above  alleged  was  admitted 

jR.  B.  Onverty^  for  the  plainti£ 

&  A  JBrotOfi,  for  the  defendants. 

Bt  thb  Coi7E'r.^  The  dedication  of  the  place  in  question  tot 
a  public  landing  left  the  title,  subject  to  that  easement,  in  the  d^ 
fendants,  with  the  right  to  the  ase,  possession  and  control  of  the 
property  in  any  mode  not  inconsistent  with  its  use  for  a  land* 
tng  place.  That  public  easement  will  not  be  affected  by 
inclosing  the  landing  place  on  all  sides  except  towards  the 
canal,  leaving  a  convenient  access  at  all  seasons  when  the  canal 
is  navigable.  The  acts  complained  of  will  not  encroach  upon 
the  rights  of  the  public,  or  be  in  any  other  respect  a  nuisance. 

Bill  dismissed. 
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Aea  Mdrdook  vs.  Fbangia  L.  Chapman. 


A  mortgage  of  land  passes  the  grantor's  title,  though  it  be  onl^^  in  mortgage. 

A  mortgage  described  the  land  mortgaged  as  running  westerly  from  a  certain  point  a  imt- 

tain  distance  ''  to  lamd  of  R.,  thence  southerly  at  right  angles  by  sftid  R.*s  land/*  &ie. 

**  being  lots  Nos.  3, 4^  5  and  0  on  a  plan  "  described  and  reGcrded,  and  the  courses  and 

distances  on  which  corresponded  to  those  in  the  deed.    Held^  that  the  four  lots  passed, 

though  lot  5  was  owned  by  R.  and  mortgaged  to  the  grantor. 

Wbit  of  entry  to  recover  land  in  Cambridge,  being  lots  3, 
4|  5  and  6  ou  a  plan  of  Joseph  Porter,  made  in  September 
1847,  and  recorded  in  the  registry  of  deeds  in  1850,  the  ma- 
terial part  of  which  is  copied  in  the  margin.*  Each  of  the  lots 
was  serenty  six  feet  wide,  and  bounded  by  Avon  Street  on  the 
WMTth,  and  by  laod  of  Charles  Mclntire  on  the  sonth.  The  ten- 
ant pleaded  the  general  issue  as  to  lots  4  and  5,  and  disclaimed 
all  right  in  lots  3  and  &  The  case  was  submitted  to  the  de- 
cision of  the  court  upon  the  foUowing  facts : 

On  the  1st  of  October  1847  Porter,  being  seised  in  fee  of  all 
these  lots,  conveyed  lot  6  to  George  W,  Randall  io  fee,  who 
immediately  mortgaged  it  back*  Oo  the  18th  of  September 
1848  Porter  mortgaged  to  Thomas  Stearns  ^  a  certain  piece  of 
land  situated  on  the  westerly  side  of  North  Avenue,  in  the  city 
of  Cam1>ridge,  and  southerly  of  a  new  street  called  Avon  Street, 
bounded  and  described  as  follows,  viz* :  Beginning  at  a  point  on 
the  southerly  line  of  said  Avon  Street,  at  a  stake  which  stands 
one  hundred  and  fifty  five  fedt  westerly  of  the  westerly  line  of 
said  North  Avenue,  at  the  cornej  of  lot  No.  2  on  a  plan  of  build- 
iog  lots  in  Cambridge,  belonging  to  J.  Porter,^  (being  the  plan 
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above  mentioned,)  ^thence  ranning  westerly  by  said  Avon 
Sixeet  three  hundred  and  four  feet  to  Icuid  of  George  W.  Ran- 
dall ;  thenoe  at  right  angles  soatherly  by  said  Randall's  land 
seventy  six  feet  to  land  now  of  Charles  Mclntire ;  thence  east* 
erly  by  said  Mclntire  three  hundred  and  foar  feet  to  a  stake ; 
thence  northerly  by  lot  No.  2  on  said  plan,  now  belonging  to 
me,  seventy  five  feet  six  inches  to  the  place  of  beginning,  being 
lots  No.  3,  No.  4,  No.  5  and  No.  6  on  said  plan.''  This  mort- 
gage to  Stearns  was  assigned  by  him  on  the  25th  of  April  1850 
to  Almon  Abbott,  who  on  the  next  day  made  an  open  and 
peaeeable  entry  for  breach  of  condition  of  said  mortgage,  and 
on  the  3d  of  Febrnary  1854  sold  the  premises,  under  a  power  in 
said  mortgage,  to  the  demandant  On  the  14th  of  March  1851 
Randall  reconveyed  to  Porter  lot  5,  Porter  discharging  his  mort^ 
gage ;  and  on  the  23d  oi  September  1853  Porter  gave  a  deed 
of  lot  5  to  the  tenant  On  the  2d  of  November  1854  the  de* 
mandant  conveyed  lots  3  and  4  to  the  tenant,  who  immediately 
conveyed  lot  3  to  another  person. 

X  P.  Converse  J  for  the  demandant 

D.  K  Ware  J  for  the  tenant  In  the  construction  of  deeds,  di»> 
tances  are  controlled  by  monuments ;  and  a  line  is  a  monument 
Fiogg  V.  l^fMrsUmj  13  Pick.  145.  Cook  v.  Babcock,  7  Gush.  526. 
A  description  by  monuments  controls  a  plan  referred  to  in  the 
deed.  Tewny  v#  Beard^  5  N.  H.  58.  Esmond  v,  Tarbox^  7 
Greenl.  61.  Wortkufgion  v.  Hylyery  4  Mass.  196.  Looms  v. 
Jackson^  19  Johns.  449.  In  the  deed  of  Porter  to  Steams,  the 
monuments  describe  only  lots  8  and  4,  and  of  themselves  make 
a  complete  description. 

At  the  time  of  entry  fbr  foreclosure,  the  title  to  lot  5  was  in 
Randall,  so  that  as  to  that  lot  there  was  no  foreclosure,  and  no 
tide  passed  by  the  subsequent  assignment  to  the  demandant 

BiOELOw,  J.  The  only  question  in  this  case  is  whether  the 
deed  of  Porter  to  Stearns,  dated  September  18th  1848,  under 
which  the  demandant  claims  title,  conveyed  lot  No.  5.  If  this 
lot  was  included  in  the  description,  then,  cdthough  it  had  been 
previously  conveyed  to  Randall  by  Porter,  the  latter  was  still 
mortgagee  thereof,  and  his  deed  to  Stearns  would  pass  his 
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mcwtgage  tiije,  wbieh  was  paramoant  to  that  of  the  tenant 
Omt  V.  SUrUj  14  Pick.  380.  Freeman  v.  M'Gaw,  16  Pick.  Sa 
The  poaition  assamed  by  tbe  tenant  is  that  this  lot  was  not 
oonyeyed  by  tbe  deed  from  Porter  to  Btearos,  because  the  prem- 
ises conveyed  are  described  as  running  "westerly  by  Avon 
Street  three  bandred  and  four  feet  to  land  of  George  W.  Ran* 
dally  thence  at  right  angles  southerly  by  said  Randall's  land 
seventy  six  feet  to  land  of  Charles  Mclntire.''  This  description, 
standing  by  itself,  without  anything  else  in  tbe  deed  to  explain 
or  control  it,  would  certainly  exclude  lot  No.  5,  which  had  been 
previously  conveyed  to  Randall.  But,  taken  in  connection  with 
tbe  residue  of  the  description,  it  was  deady  a  misdescription  of 
the  land  intended  to  be  conveyed,  and  must  be  rejected  as  falsa 
tkmofistraiio.  The  deed  expressly  refers  to  a  plan  and  conveys 
lots  numbered  3,  4,  5  and  6  on  said  plan.  By  the  well  settled 
rule  of  construction  in  this  commonwealth,  when  a  plan  is 
referred  to  in  a  deed,  as  part  of  the  description,  all  tbe  particu- 
lars appearing  on  such  plan  are  to  be  regarded  as  if  they  bad 
been  fully  set  forth  in  the  di&ed.  Morgan  v.  Moore^  3  Gray,  319. 
Lot  Na  6  was  therefore  as  fully  conveyed  by  tbe  deed,  as  if  it 
had  been  described  in  detail  by  courses,  distances  and  bonnda* 
ries*  Tbe  plain  intent  of  tbe  parties  most  govern.  The  ad- 
measurements, the  plan  and  the  express  terms  of  the  grant  show 
that  the  intention  was  to  grant  lot  No.  5  as  Well  as  the  other 
lots  named  in  the  deed.  If  full  effect  were  given  to  the  boundary 
by  Randall's  land,  it  would  contravene  all  tbe  other  terms  of  do- 
Bcriptiou  in  the  deed.  This  is  a  case  therefore  where  the  usual 
rule,  that  monuments  are  to  govern  in  the  construction  of  deeds, 
must  give  way,  because  an  adherence  to  it  would  be  plainly 
inconsistent  with  the  intent  of  the  parties  to  tbe  conveyance, 
and  would  require  effect  to  be  given  to  a  single  erroneous  de* 
scription,  at  the  sacrifice  of  ail  tbe  other  terms  by  which  the 
premises  intended  to  be  granted  were  indicated.  It  falls  within 
the  recognized  exception  to  the  rule,  as  established  in  Davis  v. 
Bainsfordy  17  Mass.  207.  JtMJSgmeii^  for  the  demandanL 
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BCablbohovoh  Bbanch  Ratlroad  Company  vs.  Winthrop 

Arnold. 

A  book  conUinfaig  Bubscriptioiit  to  tho  itock  of  *  corponUoa  fo?  u  maiij  sbtm  m  tlit 
charter  required  should  be  subscribed  for  before  any  asaessment  was  laid^  which  came 
into  the  possession  of  the  corporation  Immediately  on  Its  organization,  which  has  been 
always  treated  by  them  as  showing  the  number  of  shares  subaoribed  for,  and  on  the  filth 
of  which  the  directon  have  laid  an  Msessmant,  Is  jnima  fade  evidence  that  the  nnaiber 
of  shares  requisite  for  an  assessment  had  been  subscribed  for. 

Action  of  contract  on  the  Rev,  9Ib.  e,  89,  §  68,  to  recover 
an  unpaid  balance  of  assessments  of  $80  a  share  on  shares  in 
the  plaintiffs'  capital  stock,  for  which  the  defendant  was  alleged 
to  have  subscribed  bj  signing  an  agreement,  headed  ^  Marlbo- 
rough Branch  Railroad  Company  —  Articles  of  Subscription  to 
Capital  Stock/'  which,  after  reciting  the  incorporation  of  the 
plaintiffs  by  St.  1852,  c.  16S,  (fixing  their  capital  stock  at  eight 
hundred  shares  of  not  more  than  $100  each,)  and  the  selection 
of  a  location,  proceeded  thus ;  "  And  whereas  it  is  deemed 
important  that  the  meeting  be  called  by  the  corporation  to 
organize  such  corporation,  and  that  the  book  of  subscription  be 
opened  immediately,  so  that  the  work  may  proceed  without 
delay.  Now  therefore  we  the  undersigned  do  hereby  severally 
agree  to  take  the  number  of  shares  in  the  capital  stock  of  such 
corporation  set  against  our  respective  signatores,  and  promise 
to  pay  the  assessments  that  shall  be  levied  thereon,  not  exceed- 
ing one  hundred  doUars  per  share,  upon  the  following  condi- 
tions/' one  of  which  was,  "  that  not  more  than  one  dollar  per 
share  shall  be  assessed  upon  the  capital  stock  until  eight  hun- 
dred dollars  shall  be  subscribed." 

The  answer  pot  in  issue  all  the  allegations  in  the  declaration 
and  particularly  alleged  that  certain  subscriptions,  purporting  by 
the  agreement  relied  on  to  have  been  made,  were  not  genuine. 

At  the  trial  in  the  court  of  common  pleas  before  Sanffer^  J., 
the  plaintiffs  put  in  evidence  a  book  containing  the  original 
agreement  of  subscription,  and  offered  evidence  tending  to  show 
that  this  book  was  at  the  meeting  for  the  organization  of  the 
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corporation,  and  was  the  only  snbscription  list  there,  and  was 
then  treated,  acted  upon  and  accepted  as  the  subscription  book 
of  the  corporation,  and  bad  ever  since  been  so  treated  and  kept 
in  the  possession  of  the  treasurer  of  the  company ;  that,  at  the 
time  of  the  laying  of  the  first  assessment,  the  directors  exam- 
ined this  subscription  list  to  see  if  it  was  full,  and  found  there 
were  eigt-t  hundred  shares  subscribed  for,  and  thereupon  laid 
the  first  assessment. 

There  was  no  evidence  to  show  that  said  list  was  ever  can- 
vassed by  the  directors  as  a  board  and  declared  full,  or  that  it 
was  before  the  board  at  the  time  of  laying  the  assessments,  or 
that  there  was  any  vote  of  the  directors  declaring  it  full,  or  any 
vote  apportioning  and  allotting  the  stock  according  to  this  or 
any  other  subscription  list.  And  this  paper  had  never  been 
treated  or  acted  upon  by  the  corporation  or  its  officers  as  sub- 
sisting after  the  organization  of  the  corporation. 

It  appeared  that  the  defendant  subscribed  to  this  book  {at 
three  shares  of  the  stock  before  the  acceptance  of  the  charter  or 
any  organization  of  the  plaintiffs  as  a  corporation. 

There  was  no  proof  iliat  the  defendant  or  any  considerable 
part  of  the  other  subscribers  attended  or  took  part  in  the  organ- 
ization, or  in  any  subsequent  action  of  the  corporation,  or  ever 
recognized  this  subscription  list  in  any  way  as  a  book  pf  the 
corporation. 

The  plaintiffs  asked  the  court  to  rule  that  this  book  of  sub- 
gcriptions,  thus  treated,  acted  upon  and  kept^  furnished  prima 
fade  evidence  that  at  the  time  of  the  laying  of  the  first  assess- 
ment eight  hundred  shares  had  been  subscribed  for  bofia  fide* 
But  the  court  refused  so  to  rule ;  and  ruled  that  the  plain tifis 
must  in  the  first  instance,  as  part  of  their  case,  prove  by  other 
evidence  that  the  signatures  to  the  book  were  genuine,  which 
the  defendant  had  specified  in  the  answer.  The  plaintiffs  be- 
came nonsuit,  and  alleged  exceptions. 

D.  ITiaxter^  for  the  plaintiffs. 

O*  Bemis,  for  the  defendant  The  paper  offered  by  the  plaia- 
tifiSf  not  being  a  record  of  the  corporation,  nor  a  contract  made 
or  purporting  to  be  m«de^with  the  cprporation,  nof  ratified  or  in 
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any  way  reoognized  by  the  defendant  after  organization,  nor  a 
document  which  the  corporation  themselves  have  ever  officially 
recognized  as  a  full  stock  list,  is  no  proof  of  its  own  genuine- 
ness. Dctna  V.  Underwood^  19  Pick.  99.  Howe  v.  Peabody^  2 
Ghray,  556.  Angell  &  Ames  on  Corp.  §  679.  Grant  on  Corp. 
318.  1  Greenl.  Ev.  §  493.  Even  if  a  corporation  record,  it  was 
not  competent  for  the  purpose  offered.  Salem  Milldam  v.  Bopes^ 
9  Pick.  187.  Sioneham  Branch  BMli-oad  v.  Gould^  2  Gray,  277. 
Cabot  Sf  West  Springfield  Bridge  v.  Chopin,  6  Gush.  60.  Lech* 
mere  Bank  v.  Boynton^  11  Cusb.  369.  Central  Turnpike  v.  VaU 
mtiae,  10  Pick.  142.    People's  Ferry  v.  Batch,  8  Gray,  303. 

Merrick,  J.*  The  instructions  asked  for  by  the  plaintiffs 
should,  under  the  circumstances  stated  in  the  bill  of  exceptions, 
have  been  given  to  the  jury.  By  the  provisions  of  the  charter 
of  the  corporation,  no  assessment  could  be  laid  upon  the  shares 
of  its  capital  stock  until  at  least  eight  hundred  shares  had  been 
snbscribed  for.  But  it  appeared  by  the  book  of  subscriptions, 
of  which  the  corporation  immediately  after  its  organization  be* 
came  possessed,  that  that  number  of  shares  had  been  taken  or 
agreed  to  be  taken  by  different  individuals.  These  subscrip- 
tions were  all  recognized  and  accepted  by  the  company  as  valid 
agreements  on  the .  part  of  the  several  subscribers  to  take  the 
number  of  shares  written  against  their  respective  signatures. 
This  book  was  retained  by  the  corporation,  and  was  always 
afterwards  treated  by  it  as  the  exhibition  and  proof  of  the  num- 
ber of  shares  of  its  capital  stock,  which  had  actually  been  taken 
and  subscribed  for.  The  company  had  a  right  so  to  consider 
it  and  to  make  it  the  basis  of  further  action  ;  for  subscriptions 
for  shares,  though  made  before  the  organization  of  the  corpora- 
tion, may  become  obligatory  upon  the  parties,  if  made  after  the 
act  of  incorporation  has  been  obtained.  And  in  such  case  the 
subscription  book  is  competent  and  proper  evidence  to  be  sub- 
mitted to  the  jury,  and,  if  not  countervailed  by  any  other  proof, 
will  be  held  to  be  conclusive  of  the  liability  of  the  subscrib- 

*  This  case  was  decided,  and  the  remaining  cases  of  this  term  were  argued, 
at  Boston  in  Febroary  185S,  before  all  the  judges  eju^pt  Thomoi,  J. 
VOL.  IX.  11 
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era.    Lexington  Sp  West  Cambri^e  JRaibro&d  v,  Chandltr^  13 
Met  311. 

The  corporation  being  in  poaBesaion  of  the  anbscriptioD  book, 
and  the  several  subscriptionB  upon  it  purporting  to  be,  and 
apparently  being,  genuine  and  antbentic,  it  afforded  a  justifica« 
tion  to  its  officers  in  proceeding  to  lay  assessrnenta  upon  the 
shares  of  the  capital  stock.  The  imposition  of  such  an  assosa* 
raent  is  an  act  performed  by  the  directors  in  the  discbarge  of 
their  official  duty ;  and  it  is  therefore,  in  tbe  absence  of  opposing 
eyidence,  to  be  considered  as  jnstly  and  rightly  done.  1  Phil.  Gv. 
(4th  Amen  ed.)  469  &  notes.  But  this  could  be  right  only  apoo 
the  assumption  that  tbe  subscriptions  for  stock  upon  which  they 
acted  were  real  and  genuine ;  and  therefore  this  effect  is  to  be 
allowed  and  given  to  them,  until  something  is  shown  to  create 
a  doubt  or  bring  the  validity  of  the  subscriptions  into  question. 
For  these  reasons  the  book  which  was  produced  by  the  plain* 
tiff  should,  in  connection  with  the  circumstances  proved  in 
relation  to  it  have  been  considered  prima  fade  evidence  of  tbe 
amomit  and  number  of  shares  of  stock  subscribed  for;  and 
because  the  presiding  judge  declined  to  instruct  the  jury  to  that 
effect,  the  nonsuit  must  be  set  aside,  and  a 

New  trial  graaUeJL 


William  J.  Farnsworth  vs.  David  L.  Taylor  &  others. 

A  deed  bounding  laod  on  a  street,  deliDeated  on  •  pUn  referred  to  in  the  deed,  txbibitod 
at  the  sale,  and  subsequootly  recorded  by  the  grantor  in  the  registty  of  deeds,  estops  the 
grantor  and  those  claiming  under  him  to  deny  the  existence  of  the  street  of  the  faVL  width 
and  extent  laid  down  on  the  plan. 

The  owner  of  a  tract  of  land  laid  it  out  into  streets  and  house  lots,  and  sold  the  lots  by  aac- 
tion  on  the  premises;  and  distributed  at  the  sale,  and  recorded  in  the  registry  of  deeds,  a 
plifn,  on  which  the  streets  and  house  lots  were  delineated;  and  referred  to  said  plan  in  his 
dMds,  one  of  which  boonded  the  land  oonvtyed  ^  on  a  forty  feet  street  laid  down  on  said 
plan,  and  called  Y.  Street,"  which  street  on  the  plan  was  forty  feet  wide  except  towards 
its  termination  in  V.  Street,  where  it  grew  wider.  Hdi^  that  the  grantor  and  those  claim- 
ing under  him  were  estopped  to  shut  up  any  part  of  said  street  oa  shown  on  the  plan>  eY«n 
outside  of  the  width  of  forty  feet,  and  although  the  selectmen  had  laid  out  Y.  Street  only 
forty  feet  wide  throughout;  and  that  the  subsequent  narrowing  of  V.  Street  by  the  ooun^ 
oommisaioneii  did  not  aflbct  the  rightn  of  the  parties. 
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Action  of  tobt  for  breaking  and  entering  the  plaintiff's 
close  in  Melrose.  The  parties  submitted  to  the  court  the  ques- 
tion whether  the  action  oould  be  maintained  upon  the  following 
statement  of  facts :  j* 

James  Pratt  in  his  lifetime  was  seised  in  fee  of  the  premises 
on  which  it  is  alleged  that  the  trespass  was  committed,  and  of 
other  land  around  and  adjoining  tiie  same;  and  in  1846,  while 
so  seised,  caused  to  be  made  a  plan  of  said  premises,  laying  out 
the  same  into  streets  and  house  lots ;  and  on  the  8th  of  May 
1846  sold  the  lots  so  laid  out  bj  public  auction  on  the  premises, 
using  and  distributing  at  the  sale  a  certain  plan,  a  copy  of 
which  was  also  reooided  in  the  Middlesex  registry  of  deeds; 
and  also  representing  at  the  time  and  place  of  sale  that  the 
streets  were  to  be  and  remain  open  as  represented  upon  said 
plan ;  and  made  deeds  to  the  purchasers  of  said  lots,  in  which 
reference  was  made  to  the  plan  so  recorded. 

Upon  the  plan  were  delineated  twenty  three  lots,  and  ibe 
streets  by  which  they  were  bounded.  One  of  these  streets, 
called  Yonle  Street,  was  forty  feet  wide  on  the  plan,  except 
towards  its  eastern  termination,  where  its  side  lines  gradually 
diverged  so  that  its  width  where  it  entered  Vinton  Street  was 
seventy  feet  Upon  the  plan  was  a  memorandum  that  of  eer^ 
tain  streets  otiier  than  Youle  and  Vinton  Streets  ^the  lines 
may  vary  slightly  from  the  plan."  So  much  of  the  plan  as  is 
necessary  to  the  understanding  of  this  case  is  copied  in  the  mar- 
gin *  The  dotted  lines  indicate  the  subsequent  alterations  of 
the  streets  by  the  selectmen  and  the  county  commissioners  as 
mentioned  below. 
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One  of  these  deeds  was  to  Lucins  Beebe,  of  five  '*  lots  nnm- 
bered  twelve,  thirteen,"  and  three  others^  "  on  a  plan  of  lands 
belonging  to  said  James  Pratt,  sold  by  public  auction  on  the  8th 
inst.,  a  copy  of  which  plan  is  deposited  in  the  registry  of  deeds 
for  said  county  of  Middlesex  for  the  purpose  of  reference,"  and 
^bounded  and  described  as  follows,  to  wit:  beginning  at  a 
point  on  a  forty  feet  street  laid  down  on  said  plan,  and  called 
Youle  Street,  by  the  corner  of  lot  numbered  fourteen,"  thence 
running  northwardly,  westwardly  and  southwardly  by  other  lots 
and  streets  on  said  plan,  and  finally  by  lot  number  11  *<  to  said 
Youle  Street,  thence  turning  and  running  easterly  again  by 
said  Youle  Street  to  the  point  of  beginning,  together  with  all 
the  rights,  easements,  privileges  and  appurtenances  to  the  same 
belonging."  The  defendants  derived  their  title  from  Beebe^ 
and  at  the  time  of  the  alleged  trespass  were  seised  in  fee  of 
lots  12  and  13,  and  owned  and  occupied  dwelling  houses 
thereon. 

The  selectmen  of  the  town  of  Mehrose  afterwards  viewed  and 
laid  out  Youle  Street  as  a  town  way  of  the  uniform  width  of 
forty  feet,  and  the  same  was  duly  accepted  by  the  town.  And 
the  county  commissioners  altered  Vinton  Street  north  of  Youle 
Street  by  narrowing  it  on  the  west  side,  leaving  it  forty  feet 
wide;  but  Vinton  Street  was  never  built  according  to  such 
alterations. 

In  1855  tlie  plaintiff  acquired  the  titie  of  James  Rratt  in  the 
lot  numbered  16,  bounded  on  the  east  on  <*  Vinton  Street,  on 
the  line  recently  established  by  the  county  commissioners,  until 
it  intersects  Youle  Street ;  thence  running  by  the  north  side  of 
Youle  Street  to  land  numbered  lot  16  on  a  plan  of  lots  hereto* 
fore  recorded  ;  thence  running  northerly,"  &c. 

The  land  upon  which  the  alleged  trespass  was  committed  is 
outside  of  the  town  way  as  laid  out  by  said  town,  and  within 
the  limits  of  Youle  Street  as  laid  out  and  represented  on  said 
plan ;  and,  from  the  time  of  being  laid  out  as  a  part  of  Youle 
Street  by  Pratt  as  represented  on  said  plan,  remained  open,  and 
was  travelled  over,  without  objection,  by  the  defendants  and 
others,  going  in  or  out  of  said  town  way,  until  1856,  when  the 
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plaintiff  erected  a  fence  on  the  northerly  side  of  said  town  way, 
and  within  the  limits  of  Youle  Street  as  laid  out  and  repre- 
sented on  said  plan,  extending  to  Vinton  Street ;  and  the  de- 
fendants requested  him  to  remove  so  much  of  said  fence  as 
was  within  their  limits,  which  he  refased  to  do ;  and  the  defend- 
ants then  removed  that  portion  of  the  fence,  and  placed  it  upon 
Ae  plaintiff's  adjoining  land^  and  entered  upon,  and  ploughed 
up,  and  made  into  a  street  or  way  for  travel,  a  portion  of  the 
land  lying  between  the  northerly  line  of  said  Youle  Street  as 
laid  out  and  represented  on  said  plan  and  the  northerly  line 
of  said  town  way,  without  injury  to  the  adjoining  land  of  the 
plaintiff. 

J.  Dana  Sf  W.  C.  Famsworth^  for  the  plaintiff.  1.  James  Pratt, 
by  laying  out  a  street  through  his  land,  opening  it  to  public 
travel,  and  selling  lots  bounding  thereon,  did  not  make  a  mere 
private  way,  nor  grant  mere  private  easements ;  but  impliedly 
made  an  offer  to  dedicate  such  street  to  public  use.  Hobbs  v. 
Lowell,  19  Pick.  405.  Bowers  v.  Suffolk  Manuf.  Co.  4  Cash.  332. 
Commonweallk  v.  JV^Ar,  8  Met  288.  Underwood  v.  Sluyvesam^ 
19  Johns.  181.  Wyman  v.  Mayor  Sfc.  of  New  York,  11  Wend.  486. 
Some  acts  were  necessary  on  the  part  of  the  pnblic  to  indicate 
tbeix  acceptance  of  the  street  dedicated  to  their  use.  2  Greenl. 
Bv.  §  662.  Lamed  v.  Lamed,  11  Met  421.  Bowers  v.  Suffolk 
Manvf.  Co.  4  Cush.  332.  Hemphill  v.  Boston,  8  Cush.  195. 
fit  1846,  c.  203.  In  this  case,  the  town,  by  accepting  part 
only  of  the  street,  unequivocally  rejected  the  other  part 

2.  There  are  no  express  grants  or  covenants  in  Pratt's  deeds 
of  any  right  of  way  or  street ;  nothing  to  show  that  the  plan 
was  referred  to  for  the  width  of  the  street;  the  description  of 
Youle  Street  as  "a  forty  feet  street"  excludes  all  implication 
of  intent  to  grant  or  covenant  anything  more ;  and  the  use  of 
the  word  **  street"  (meaning  in  New  England  a  public  highway) 
excludes  any  intent  to  grant  a  private  right  of  way. 

3.  The  utmost  extent  of  any  estoppel  by  Pratt's  deeds  is  to 
preclude  Pratt  or  his  representatives  from  denying  that  there 
was  at  the  time  of  their  execution  and  delivery  of  the  deeds 
snob  a  street  as  was  designated  by  them.    If  there  was  tb^ 
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each  a  street  existiog  as  was  laid  down  on  Pratt's  pkoi  the 
town  might  afterwards  alt^  or  discontinue  it,  and  did  disooa* 
tinue  the  part  not  included  within  the  forty  feet  of  width. 
CommontoeaUh  v.  Westboroughj  3  Mass.  406.  VaknUne  v.  Bo9» 
ton,  22  Pick.  75. 

4w  The  alteration  of  Vinton  Street  by  the  county  com  mission* 
ers  relieved  a  piece  of  land  adjacent  to  the  premises  fix>m  the 
servitude  of  the  public  right  of  way,  placed  a  permanent  ob- 
struction to  the  use  of  any  way  over  the  premisesi  and  would 
therefore  extinguish  any  private  way  in  the  premises.  Hancock 
Y.  Wentworthy  5  Met  446. 

£).  Wells  Sf  J.  Humphrey^  for  the  defendants. 

This  case  was  decided  in  June  1858. 

Dbwby,  J.  The  position  taken  by  the  defendants,  that  where 
land  is  conveyed  which  is  situate  on  a  street  or  way,  and  re^ 
eience  is  made  in  the  deed  of  conveyance  to  a  plan  on  whidi 
said  street  is  delines^ied,  the  plan  exhibited  at  the  sale,  and  sul^ 
sequently  recorded  by  the  grantor  in  the  registry  of  deeds,  is 
made  a  part  of  the  deed,  and  estops  the  grantor  and  those  claim* 
ing  under  him  to  deny  the  existence  of  the  street  as  ddineated 
on  the  plan,  is  well  maintained  by  autiiority  and  sound  ia 
principle.  IHorffOH  v.  JUbore^  3  Ghray,  319.  Thomas  v.  Poole^ 
7  Gray,  83*  Rodders  v.  Parker,  post,  445.  Livingston  v# 
JKbyor  4^.  cf  New  York,  8  Wend.  98. 

That  the  facts  stated  bring  the  present  case  within  the  rule 
is  also  very  elear.  Both  parties  claim  title  under  James  Pratt ; 
the  defendants  by  a  title  prior  in  time,  if  their  deed  will  avail 
them  to  the  extent  claimed.  Before  making  his  deed  to  the 
defendants,  Pratt  caused  to  be  made  a  plan  of  certain  real  estate 
owned  by  him,  laying  out  the  same  into  streets  and  house  Iot% 
and  sold  the  lots  so  laid  out  by  public  auction,  using  and  dis* 
trtbuting  such  plan  at  the  time  and  place  of  sale.  A  copy  of 
said  plan  was  duly  entered  apoo  the  books  of  the  registry  of 
deeds.  Pratt,  in  his  deed  of  certain  lots,  including  this,  to  Lu- 
oius  Beebe,  the  grantor  of  the  defendants,  made  a  reference  to 
said  plan,  and  recited  that  ^  a  copy  of  said  plan  is  deposited  in 
the  lefpntry  of  deeds  for  the  purposo  of  reference,"  and  tiw 


Digitized  by 


Google 


OCTOBER  TERM  1857.  1(57 

Faraaworth  v.  Ta jlor  &  othtn. 

knd  conveyed  was  also  boanded  on  streets  laid  down  and 
described  on  the  plan. 

If  the  streets,  as  laid  oat  and  delineated  on  the  plan,  are,  by 
the  effect  to  be  given  to  such  plan,  and  the  deeds  referring  to  it, 
to  be  kept  open  as  streets  to  the  extent  in  width  delineated  on 
Ihe  plan,  and  the  right  to  demand  this  attaches  to  the  owners  of 
lots  not  only  as  to  so  much  of  the  street  as  the  particular  estate 
of  each  individual  is  bounded  upon,  but  also  to  all  the  lots  in 
the  same  tract  or  parcel,  the  defence  is  well  maintained.  In  the 
opinion  of  the  court,  such  would  be  the  rule  as  applicable  to  the 
case  of  a  sale  of  house  lots  described  upon  a  plan  with  streets 
accompanying  the  same. 

As  to  the  question  presented  in  this  broad  aspect  there  can 
be  no  doubt  The  only  ground  for  doubt  in  the  present  case  is 
that  arising  from  the  particular  description  in  the  deed, ''  begin- 
ning at  a  point  on  a  forty  feet  street  laid  down  on  said  plan  and 
called  Youle  Street"  It  is  urged  on  the  part  of  the  plaintiff  that 
the  deed  of  Pratt  to  Beebe^  and  the  rights  acquired  under  the 
same,  are  fully  satisfied  by  leaving  a  street  forty  feet  in  width ; 
and  therefore  that  all  beyond  forty  feet  might  be  withdrawn 
from  the  street  or  avenue,  and  attached  to  any  adjacent  lots,  or 
be  inclosed  by  a  fence.  It  is  admitted  that,  in  reference  to  the 
particular  parcel  of  land  conveyed  to  Beebe,  the  width  of  the 
street  immediately  adjacent  to  the  land  conveyed  was  described 
on  the  plan  as  forty  feet  Bat  above  the  lots  sold  to  Beebe,  the 
lines  of  the  street,  as  laid  down  on  the  plan,  diverged,  and  ex- 
hibited the  easterly  part  of  Youle  Street  as  seventy  feet  in 
width,  indicating  the  eastern  entrance  from  Vinton  Street  upon 
Youle  Street  to  be  of  that  width.  The  plan  exhibited  a  loca- 
tion of  twenty*three  lots  offered  for  sale,  all  located  on  the  plan 
with  accompanying  streets.  Upon  the  plan  will  be  found,  in 
reference  to  certain  other  streets,  a  memorandum  <<  that  the  lines 
may  vary  slightly  from  the  plan ;"  but  no  snch  suggestion  is  in- 
dicated as  to  Yoille  Street.  On  the  contrary,  the  location  of  lot 
No.  16,  the  more  eastern  of  the  lots,  and  that  extending  to  Vin- 
ton Street,  indicates  by  its  southerly  line  being  drawn  parallel 
to  the  deviated  line  in  Youle  Street  where  it  is  extended  to  sev- 
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toty  tttftj  that  Yoale  Street  vraii  to  be  pOTmaneDtljr  ms  laid  down 
on  the  plan,  and  of  the  width  of  seventy  ifaet  at  the  entraaoe 
frooi  Vinton  Street^  and  gradually  ditnini»faing  to  forty  feet 

The  locationB  on  the  plan,  ae  exhibited  at  the  time  of  tbe 
sale,  and  recorded  in  the  registry  of  deeds,  and  refened  to  in  tlie 
varioQS  deeds,  accompanied  by  tbe  other  circamstances  Which 
we  have  stated,  must  fix  the  rights  of  the  pvrchasers  of  these 
lots  and  of  each  of  them  to  hate  Yoole  Btreel  kept  open  of 
tbe  le^idth  indicated  by  the  plan. 

The  next  inquiry  is,  whether  the  location  of  a  town  way  of 
the  width  of  forty  feet,  embracing  so  maob  of  the  wide  street 
delineated  on  tbe  plan,  does  not  limit  the  rights  of  those  hold* 
itig  Utidet  Pratl^  deeds  to  a  street  of  forty  feet  in  width,  and 
thereby  restore  to  Pratt  the  entire  interest  in  the  residae  disin* 
cambered  fiom  the  easement  fixed  upon  it  by  the  plan  making  it 
a  part  of  Youle  Stueet  and  an  op<^n  avenae.  We  think  it  doei 
not  have  that  effoct  The  right  to  have  a  street  of  tbe  width 
and  in  the  dirsction  indicated  ib  the  plan  waB  a  part  of  tbe  coa* 
tract  between  Pratt  and  his  grantees^  tbe  parohaaere  of  tbe 
twenty  thl^ee  lots  delineated  on  tbe  plan,  with  tfaeif  aceompany- 
ing  streets.. 

The  suggestion  on  the  part  of  tbe  plaintiff  that  this  was  noth- 
ing originally  but  a  dedication  of  land  to  the  puhUefor  a  public 
way,  and  that  the  public  autborities  having  only  accepted  and 
located  forty  feet  of  tbe  same  as  a  way,  the  residue  reverlB  to 
the  original  owner,  is  not  well  authorized.  The  rights  of  the 
purchasers  of  house  lots  bounded  by  the  streets  laid  out  on  this 
plan  are  something  more  than  a  dedication  tD  the  public,  to  be 
accepted  or  rejected  at  the  discretion  of  the  plibiio  authorities. 
Tbe  streets  delineated  on  the  plan  were  secured  to  them  and 
thdir  estates,  irrespective  of  their  being  laid  out  by  any  public 
authority.  The  rights  of  those  purchasing  land  on  Youle  Street 
We're  coextensive  with  the  street  as  laid  oat  on  the  {dan,  and 
were  not  diminished  by  raison  of  a  part  of  the  spasce  being 
afterwards  embraced  in  a  located  public  way* 

The  action  of  tbe  county  commissioners,  making  an  altera- 
tton  in  the  fine  of  Yintoa  Street  near  Youle  Stre«rt|  does  not 
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aSbot  li^«»  ligbto  of  tlie  ^fiwdanta  ae  to  Yoiile  ^e«t  bwig  kopt 
apeo.  It  may  xaBtmfiJij  d^&^ct  the  ¥«Iq(9  aad  impartance  of  tb9 
eaMmeoti  but  not  tbo  ngU  itaclt 

Judging  fiff  ik9  d^wdomU* 


Samuel  M.  Pettjsnoi;.^  m.  Edward  W.  Hink3  &  another  & 

Trastees. 

Evidence  of  a  8ii1)mi88ioii  by  the  assared  and  an  agent  of  the  intarera  of  the  amomt  of  a 
Ian  by  lira  to  artHiatlon  k  ciot  aaAeient  avifenoe  of  a  wrfvar  of «  ooaAIttoa  io  a  palfcy  of 
inanimafft  ca^virii^  a  particular  acmnn^  of  the  loai,  to  charge  the  loauren  in  forei^  i^ 
tachment  as  truBtees  of  the  aasared,  if  they  state  in  their  answers  that  they  hnve  never 
waived  the  conditions  of  the  policy. 

Trustee  PRoesaa  The  TtnAtinf  and  Meohanioe^  Mutoai 
Fire  Insurance  Company,  and  the  Howard  Mutual  Pir^  Ijdf  or- 
ance  Company,  both  of  Lowdl  in  this  county,  sutufliooed  as 
trastees  of  the  prlQoi|)Al  defendants,  in  their  answer  udmitted  a 
fess  by  &fe  of  pioperty  of  the  defendants  in  Boston,  iasiiied  by 
them ;  but  stated  that  the  defendants  had  never  delivered  te 
them  a  particular  aecount  of  the  loss,  as  required  by  the  eoB^ 
ditions  of  insurance  made  part  of  each  policy*  In  answer  to 
interrogatories  put  to  them  by  the  plaintiff^  they  further  stated 
that  they  bad  notiQe  of  the  five  from  ajn  agent  of  theirs ;  that  an 
officer  of  each  oompany  visited  and  examined  property  iinjuDed 
by  the  fire,  andy  for  the  sole  purpose  of  ascertaining  the  eEtent 
of  the  injury  while  the  fire  \tras  recent,  agreed  to  the  afqamnt^ 
ment  of  three  pessons  to  estimate  it ;  but  that  he  did  not  intend 
to  bind  the  company  by  such  appraisal,  or  to  waive  any  of  the 
rights  of  the  conqpany,  and  had  no  authacity  to  bind  them  by  a 
submission  to  arbitration,  and  thajfc  the  company  never  assented 
lo  the  appointment  loff  arbillYators. 

At  the  trial  in  the  leourt  of  common  pleas,  the  plaintift'  oalled 
a  witness,  who  testified  that  be  was  called  upon  to  set  aa  aibiF 
Irator  on  the  part  of  the  plaintiff  betwieen  him  «nd  the  iiianr^ 
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anoe  companies,  and  met  at  the  place  of  the  fire  those  ojficersi 
and  an  arbitrator  selected  by  them  on  the  part  of  the  companiesi 
who  together  with  the  witness  selected  a  third,  and  those  officers 
agreed  to  abide  their  decision ;  that  the  witness  looked  at  the 
policies,  and  remarked  that  they  provided  another  mode  of 
assessing  damages  and  giving  notice,  and  said  officers  said  it 
would  make  no  difference,  that  they  were  anxioas  to  ascertain 
the  loss  as  they  wished  to  pay  ap ;  that  the  arbitrators  made  an 
award  with  which  the  officers  were  satisfied,  and  one  of  them 
said  he  was  going  to  Lowell,  and  should  settle  the  matter. 

The  trustees  called  the  officers,  who  were  permitted,  against 
the  plaintiff's  objection,  to  testify  that  they  did  not  waive  any 
of  the  conditions  of  the  policy,  and  had  no  authority  to  make 
a  final  settlement  of  the  loss,  and  said  so  at  the  time  of  said 
meeting. 

Upon  the  trustees'  answers  and  this  evidence  Bishop,  J.  dis- 
charged the  trustees,  and  the  plaintiff  excepted. 

R.  F.  Fuller^  for  the  plaintiff. 

&  A.  Brown  Sf  B*  Dean,  for  the  trustees. 

Merrick,  J.  It  is  conceded  by  the  plaintiff,  that  after  the 
occurrence  of  the  injury  by  fire  to  the  insured  property,  no  such 
notice  as  is  made  requisite  by  the  provisions  of  the  policies  to 
render  them  liable  for  the  loss  was  ever  given  to  either  of  the 
corporations  who  are  summoned  as  trustees ;  and  that  they  are 
therefore  entitled  to  be  discharged,  unless  by  the  acts  and  pro- 
ceedings of  their  officers  their  right  to  such  notice  was  virtually 
waived.  Such  provisions  respecting  the  notification  of  a  loss 
were  undoubtedly  for  the  benefit  of  the  insurers,  who  could,  of 
course,  if  they  should  see  fit  to  do  so,  dispense  with  its  being 
given.  And  they  may  waive  it  in  express  terms,  or  it  may  be 
assumed  as  a  fact  if  it  is  a  result  by  necessary  implication  from 
their  acts  or  the  acts  and  conduct  of  their  officers.  Clark  v.  New 
England  Mutual  Fire  Ins.  CW.  6  Cush.  342.  Underhill  v.  AgO" 
warn  Mutual  Fire  Ins.  Co.  6  Cush.  440.  But  the  difficulty  with 
the  plaintiff's  case  is  that  there  has  been  no  waiver;  and  no 
transactions  from  which,  in  connection  with  the  proofs  by  which 
they  are  surrounded,  a  fact  of  that  kind  can  legitimately  W 
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inferred  The  answers  of  the  trustees  are  to  be  taken  to  be  trae ; 
and  both  corporations  in  their  answers  expressly  declare  that 
they  never  waived  or  intended  to  waive  the  benefit,  secured  to 
them  by  the  provisions  in  the  policies  which  they  issued,  con- 
cerning the  notice  to  be  gi?en  them  by  the  insured  in  case  of 
loss.  There  is  some  apparent,  and  perhaps  real,  conflict  in  the 
testimony  of  the  witnesses,  which  has  been  put  into  the  case  by 
the  parties  in  addition  to  the  answers  of  the  trustees ;  but,  folly 
considered^  it  is  certainly  impossible  to  conclude  from  this  testi- 
mony, jcontrary  to  the  statements  of  the  trustees  as  made  in 
their  answers,  that  they  did  in  fact  dispense  with  the  require- 
ment  of  the  notice  provided  for.  And  as  the  requisite  notice 
was  in  fact  never  given,  and  is  not  affirmatively  shown  to  have 
been  waived,  it  follows  that  no  action  could  have  been  main- 
tained  against  the  insurers  to  recover  the  amount  of  the  loss; 
and  consequently  that  they  cannot  be  adjudged  to  have  had  any 
goods,  effects  or  credits  of  the  defendants  in  their  bands  when 
the  plaintifi''s  writ  was  served  upon  them. 

Trustees  discharged. 


William   8.   Lblanb    &   others,   Tmstees,    vs.    Charlbs    F. 
Adams,  Trustee. 

The  word  **  estate,**  in  e  will  made  before  the  Rev.  Sts.  e.  69,  §  4,  although  accompanied  bjr 
words  of  localitj,  passed  a  fee,  unless  controlled  by  other  parts  of  the  will. 

A  fee  passed  by  the  following  devise,  made  before  the  Rev.  Sts.,  although  words  of  inher- 
itance were  annexed  to  other  devises  in  the  same  will  ^  "*  To  A.  I  give  and  devise  all  my 
lands  and  tenements  in  W.,  with  the  privileges  and  appurtenances  to  the  same  belong- 
ing, containing  four  hundred  acres,  be  the  same  more  or  lees.  This  estate  was  formerly 
the  property  of  6.,  and  I  now  devise  it  as  a  token  of  my  respect  for  the  devisee,  and 
in  oonsideraiion  of  his  services  in  directing  the  education  of  my  two  grandsons." 

Writ  op  entry  to  recover  land  in  Weston.  Both  parties 
claimed  title  under  the  will  of  Ward  Nicholas  Boylston,  exe- 
cuted in  1826^  and  proved  in  1828,  which  contained  this  devise  t 

^  To  His  Excellency  John  Quincy  Adams,  one  of  my  execii* 
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torn,  I  gite  and  devise  ftU  my  hnds  and  tenements  in  Weston, 
in  the  county  of  Middlesex,  Massachnsetts,  with  the  privileges 
and  appnrtenances  to  the  same  belonging,  containing  foor  hun« 
dred  acres,  be  the  same  mote  or  less.  This  estate  was  formerly 
the  property  of  Lt  Gtev-  Gill,  and  I  now  devise  it  as  a  token  of 
my  tespeot  for  the  devisee,  and  in  consideration  of  his  services 
in  directing  the  education  of  my  two  grandsons.  Ward  Nicholas 
and  Thomas,  sons  of  John  Lane  Boylston/* 

Said  will  contained  no  other  specific  devise  of  these  lands ; 
but,  after  various  other  legacies  and  devises,  (in  some  of 
which  he  used  words  of  inheritance,)  gave,  devised  and  be- 
queathed to  trustees,  (whose  successors  the  demandants  were,) 
«*  aU  my  estates,  both  real  and  personal,  with  all  the  privileges 
and  appurtenances  to  the  same  belonging,  wherever  the  same 
may  be  found)  not  otherwise  herein  absolutely  and  specifically 
devised  and  bequeathed :  To  have  and  to  hold  the  said  real 
estate,  and  to  possess  said  personal  property,  to  them  and  to  the 
survivors  or  survivor  of  them,  and  their  successors,  to  be  ap- 
pointed as  herein  provided  for,  as  joint  tenants  in  fee,  and  not 
as  tenants  in  common,"  upon  certain  trusts. 

John  Quincy  Adams  was  appointed  by  the  will  one  of  the 
executors  thereof,  one  of  said  trustees,  and  sole  guardian  of 
said  grandsons  of  the  testator,  and  accepted  all  these  trusts,  and 
dntered  upon  the  land  mentioned  in  the  ■pecific  devise  to  him, 
and  devised  it  to  the  tenant. 

The  case  was  submitted  to  the  decision  of  the  court,  and 
argued  in  writing,  tipon  a  statement  of  facts,  so  much  of  which 
as  is  material  to  the  point  decided  is  above  stated.  So  much 
of  the  statement  and  arguments  as  does  not  relate  to  that  point 
IB  omitted. 

E»  R.  Boar  Sf  W.  Dwigkt^  for  the  demandants.  At  the  time 
when  this  devise  took  efiect,  a  devise  of  lands  and  tenements, 
without  words  of  limitation,  gave  the  devisee  only  a  life  estate. 
8  Jarman  on  Wills,  172.  Bawlef  v.  Northampton^  8  Mass.  3. 
Wutt  V.  Beldingy  84  Pick.  183.  Dot  v.  Btxines,  2  Cr.,  M.  &  R. 
26.  Dob  v.  Roberts,  7  M.  &  W.  897.  Oo.  Lit.  9  6.  Buch  a 
deviM  wobtd  not  give  a  fee,  unless  there  were  other  wordi«  in  the 
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will  to  show  the  tsslator^  intept  to  pass  a  fee ;  or  nnless  the 
devise  was  for  some  purpose  which  could  not  be  effected  without 
a  larger  estate  tban  an  estate  for  life.  Bowers  v.  Porter^  4  Pick« 
20a  Baker  v.  Bridge^  12  Pick.  8&.  There  are  no  words  in  this 
will,  enlai^ng  the  estate  devised  into  a  fee.  The  word  ^'eso 
tate  "  is,  by  its  reference,  restricted  to  the  c^nteoedent  words  of 
devise.  It  is  a  word  of  reference,  and  means  no  more  than  tha 
words  to  which  it  refers.     Doe  v.  CUxj/ton^  6  East,  144. 

The  use  of  apt  and  technical  words  to  pass  a  fee,  where  such 
was  the  purpose,  in  oilier  parts  of  the  will,  makes  it  clear  that  the 
testator  understood  the  force  of  words  of  limitation;  and  re^ 
quires  the  court  to  give  eflfect  to  their  omission.  Boe  v.  JSohaes^ 
2  Wils.  8a     Cdok  y.  Hblmesj  11  Mass.  532. 

F.  E.  ParkeTy  for  the  tenant.  The  testator  by  this  devise 
intended  to  pass  the  fee.     This  appears 

1.  From  the  omission  to  devise  the  remainder  specifically, 
and  by  comparison  with  the  rest  of  the  vrilL  Oleason  y.  Fayer^ 
weaiher^  4  Ghray,  348.  The  residuary  devise  to  trustees  is  not 
of  reversionary  estates,  but  of  lands,  as  is  shown  by  its  being 
in  the  plural ;  by  the  ^  wherever  found ; "  and  by  the  habendiMi 
^  as  joint  tenants  in  fee  "  -^^  which  could  not  be  said  of  a  fee  or 
other  technical  estate. 

2.  From  the  use  of  the  word  ^  estate,''  which  ^  shall  carry  a 
fee,  where  the  testator  has  a  fee,  unless  the  intention  is  broken  in 
upon  by  other  expressioos  in  the  will,  clearly  shewing  that  it  is 
intended  to  give  it  a  more  limited  construction."  Doe  v.  LaW' 
ton,  4  Bing.  N.  a  461.  Brown  v.  Wood^  17  Mass.  68.  Godfrey  v. 
Humphrey,  18  Pick.  539.  Kellogg  v.  Blair,  6  Met  326.  Tracy 
V.  Kilbom,  3  Cosh.  658.  **  And  it  is  now  settled,  that  the  word 
<  estate'  will  cany  the  inheritance,  though  it  be  accompanied  by 
words  of  locality,  or  other  expressions  referable  exclusively  to 
the  corpus  of  the  property."  2  Jarman  on  Wills,  181.  Lambert 
v.  Paine,  8  Cranch,  98.  Doe  v.  Lawton,  4  Bing.  N.  C.  456. 
Chichester  v.  Oxendany  4  Taunt.  176.  Boe  v.  WHght,  7  East, 
259.  Gardner  v.  Hardingj  3  Moore,  565.  Stewart  v.  Gamett, 
8  Sim.  398.  Nor  is  the  word  ^*  estate  "  restricted  by  being  used 
as  a  word  of  reference  to  other  words  of  locality-    Ihe  v.  Bacon^ 
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4  M.  &  a  366.  Ulhwatt  v.  ^an/,  6  Taunt.  317.  RandaU  v. 
Tuchin,  6  Taunt  410. 

In  this  will,  the  first  clause  does  not  complete  the  devisei 
but  is  used  to  ascertain  the  locality ;  while  the  second  clause 
makes  certain  the  quantity  of  the  estate  and  the  motive  of  the 
devisor,  and  the  operative  words,  '^I  now  devise,"  are  there 
again  employed. 

Hoar  Sf  Dunffhiy  in  reply.  The  case  of  Oleoion  v.  Fayet^ 
weather^  4  Gray,  348|  was  decided  under  the  provisions  of  the 
Rev.  Sts.  c.  62,  §  4,  which  have  reversed  the  rule  of  construction 
in  force  when  this  will  was  made  and  proved. 

The  rule,  as  stated  in  Randall  v.  Tachin^  6  Taunt.  416,  is  that 
"  the.  word  estate  "  must  be  **  used  in  the  operative  part  of  the 
devise;  not  introduced  incidentally  after  the  devising  part  is  per- 
fected, but  introduced  in  the  devise  itself."  And  in  all  the  cases 
cited  by  the  tenant  the  word  estate  is  not  a  word  of  reference, 
but  is  the  word  of  devise;  and  the  cases  go  upon  that  di^ 
tinction. 

The  word  relied  upon  in  the  present  case  occurs  in  an  inde- 
pendent and  separate  sentence,  stating  an  immaterial  circum- 
stance in  the  history  of  the  farm,  and  expressing  the  testator's 
respect  for  the  devisee,  and  acknowledgment  of  the  devisee's 
services  in  directing  the  education  of  his  grandsons.  It  is  a 
word  used  in  the  statement  of  a  former  ownership,  and  not  of 
the  ownership  or  title  which  is  the  subject  of  this  devise. 

If  the  devise  in  question  was  of  a  life  estate,  then  the  remam- 
der  was  an  estate  ^'not  otherwise  herein  absolutely  and  spe- 
cifically devised." 

Mbtcalf,  J.  The  will  of  Mr.  Boylston,  having  been  made 
in  the  year  1826,  before  a  new  rule  for  the  construction  of  de- 
vises of  land  was  prescribed  by  the  Rev.  Sts.  c.  62,  §  4,  must 
be  construed  by  the  rules  of  law  which  were  in  force  when  it 
was  made.  And  we  are  all  of  opinion  that  by  that  will,  so  con- 
strued, Mr.  Adams  took  a  fee  in  the  premises  demanded  in  this 
writ  As  we  view  the  devise  to  him,  its  meaning  and  effect 
are  the  same  as  they  would  have  been  if  the  words  of  it  had 
been  arranged  thus :  ^  I  give  and  devise  all  my  lands  and  tene- 
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ments  in  Weston,  in  the  county  of  Middlesex,  Massachusetts, 
with  the  privileges  and  appurtenances  to  the  same  belonging, 
containing  four  hundred  acres,  be  the  same  more  or  less,  which 
were  formerly  the  estate  of  Lt  Gtov.  Gill,  and  which  estate  I 
now  devise  in  token  of  respect  for  the  devisee."  We  view  the 
second  sentence  in  this. devise,  as  it  stands  in  the  will,  not  as 
introduced  incidentally  after  the  devising  part  was  perfected,  (as 
in  Doe  v.  Whtie^  1  Exch.  535,)  but  as  an  (iterative  part  of  the 
devise.  In  that  sentence,  the  devisor  expressly  repeats  the  de* 
vise  of  the  '<  estate"  which,  in  the  first  sentence,  he  devised  by 
the  words  ^  lands  and  tenements."  Both  must  be  taken  to* 
gether. 

The  word  <<  estate,"  in  a  devise,  has  repeatedly  been  held  suf- 
ficient to  give  a  fee,  if  the  devisor  had  a  fee,  although  the  word 
is  accompanied  by  words  of  locality,  (as  in  this  case,)  or  other 
expressions  exclusively  referable  to  the  corpus  of  the  property. 
Doe  v.  Lawtanj  6  Scott,  318,  and  4  Bing.  N.  C.  461.  In  Ran^ 
doll  V.  Tuchinj  2  Marsh.  117,  Chief  Justice  Gibbs  thus  states 
the  law  on  this  subject :  ^^  It  is  admitted  very  properly,  that  the 
word  ^  estate '  or  ^  estates  ^  will  carry  a  fee,  unless  the  other  parts 
of  the  will  restrain  the  effects  of  it.  Formerly,  a  narrower  con« 
struction  prevailed,  and  it  was  held  that  if  the  word  ^  estate ' 
were  attended  by  words  designating  the  thing  devised,  or  its 
situation,  it  was  to  be  considered  not  as  descriptive  of  the  inter- 
est  intended  to  be  passed,  but  only  of  the  lands  themselves 
which  were  the  subject  of  the  devise.  Latterly,  however,  a 
more  liberal  construetion  has  been  adopted ;  and  the  word  ^  es- 
tate,' though  it  be  followed  by  words  which  point  at  the  situa* 
tion,  or  at  the  particular  house  or  land,  has  been  held  to  convey 
a  fee  simple.  It  may  be  restrained ;  it  may  be  shown  by  other 
parts  of  the  will,  that  the  testator  has  used  the  word  '  estate,' 
as  descriptive  only  of  the  thing  devised,  and  not  of  the  interest 
meant  to  be  conveyed ;  but  then  it  lies  on  the  party  who  con- 
tends for  this  narrow  construction,  to  show  that  there  are  such 
words  of  restraint  in  the  will."  In  this  case  of  Randall  v. 
TuchiHj  which  is  reported  also  in  6  Taunt.  410,  C,  after  devis- 
ing several  dwelling-houses  to  T.,  (particularly  describing  them,) 
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added  these  words :  <<  All  which  estates,  being  copyhold  of  the 
manor  of  Kennington,  I  devise  to  T*  for  life,  and,  after  his  dci- 
oease,  to  his  son  M ."  It  was  decided  that  M.  took  an  estate  in 
fee  in  the  copyhold.  So  in  Roe  v.  Baconj  4  ML  &  9.  366,  B. 
devised  to  his  wife  thus :  ^  All  and  singular  my  freehold  lands, 
messuages  and  tenements  at  T.  &  IL,  or  elsewhere,  together 
with  all  my  household  goods,  cattle,''  &c,  ^  for  her  natural  life, 
and  after  her  decease,  then  all  the  said  estates,  goods,"  &o.  ^  to 
be  divided  among  my  sons,  T.,  J.,  H.  and  P.,  and  my  son-in-law 
C,  share  and  share  alike.''  Lord  EUenborough  and  his  asso* 
ciates  decided  that  the  sons  took  a  fee,  after  the  death  of  the 
wife.  In  VlhwaM  v.  Bryant^  6  Taunt.  317,  and  2  Marsh.  30, 
A.  devised  all  his  freehold  lands,  tenements,  hereditaments  and 
premises  in  the  parish  of  B.  to  certain  persons  for  life,  with 
remainders  over,  and  on  the  happening  of  a  certain  event,  de» 
vised  his  said  freehold  estate  in  the  parish  of  B.  to  his  daughters, 
as  tenants  in  common,  and  if  they  should  die  in  the  lifetime  of 
his  wife,  then  he  devised  all  his  said  freehold  estate  in  the  pai^ 
ish  of  B.  to  his  wife  and  her  heirs  forever.  Chief  Justice  Gibbs 
and  his  associates  certified  their  opinion  to  the  Vice  Chancellor, 
that  the  daughters  took  a  fee.  These  cases  are  decisive  that  the 
word  "  estate,"  even  when  used  in  a  will  as  a  word  of  reference, 
will  carry  a  fee,  unless  other  parts  of  the  will  show  that  such 
was  not  the  testator's  intention.  In  the  present  case,  the  whole 
will  clearly  tends  to  show  that  Mr.  Boylston  intended  to  give  the 
Weston  lands  to  Mr.  Adams  in  fee.  But  we  place  onr  decision 
on  the  gronnds  and  authorities  above  mentioned,  without  seek* 
ing  other  reasons  in  confirmation  of  it 

Judgment  far  the  tenami. 
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On  tlM  death  of  tome  of  the  eomplaiaanii,  peodiog  a  oompbunt  on  the  Bey.  Sta^  e,  118, 
for  flowing  land,  the  sarvivon  alone  maj  prosecute  the  auit,  though  some  of  the  deceased 
eoiBpIaiftaiita  were  tenants  in  common  with  some  of  the  sarnvors. 

Ob  a  oomplaiBt  vpon  tiie  Bar.  Sts.  a.  !!•»  the  lesfioadaDft,  under  a  plea  of  the  general  iipae, 
with  a  specification  of  defence  that  he  has  a  right  to  keep  his  dam  at  the  height  con^. 
plained  of,  cannot  at  the  trial  deny  the  complainant's  title  to  the  land  flowed. 

On  the  trial  of  a  complaint  for  flowing  land,  the  declaration  of  a  fi>rmef  owner  of  the  dam 
that  a  certain  atone  marked  the  height  of  his  right  to  flow,  is  admissible  in  OTideaoe  for 
the  complainant,  without  proof  that  such  declaration  did  not  refer  to  other  land  above  the 
dam  and  below  the  land  of  the  complainant. 

On  the  trial  ef  a  oompkint  fir  flowing  land,  bfonght  in  18B0,  die  defence  to  wfaieh  is  pre- 
aciiption  since  183^  evidence  is  not  admissible  that  a  former  owner  of  the  dam  paid 
money  in  183S  as  damages  for  flowing  land  other  than  that  of  the  complainant 

On  the  trial  of  a  complaint  ibr  flowing  land,  brought  in  1890,  the  defbnce  to  which  was  pre- 
acriptfon  aiaee  3083^  the  cotn^alnatit  gave  in  evidence  a  deed  made  in  1837,  of  land 
above  the  dam,  granting  to  the  owner  of  the  dam  a  right  to  flow  the  land  to  a  certain 
height  ffeld^  that  the  owner  of  liie  dam  might  show  that  the  flowing  mentioned  in  the 
deed  was  caused  hy  raising  the  dam  hi  1683,  and  that  annual  damages  had  been  paid 
tharafor  to  the  giantor  from  18S8  to  188a 

On  the  trial  of  a  complaint  for  flowing  land,  the  respondent  may  prove  that  a  causeway 
above  the  dam  and  below  the  land  flowed,  by  reason  of  having  been  raised  since  the 
eoaimeBoeaieat  of  the  enit,  etpevares  as  a  dam. 

Upon  the  trial  of  a  complaint  for  floMring  land,  a  witness  called  by  the  respondent  testified 
on  cross-examination  that  the  complainant  and  other  owners  of  the  land  flowed  chose  a 
committee  to  procnre  a  survey  of  the  stream.  Beld,  that  this  did  not  authorize  the  re- 
spondent to  give  in  evidence  the  report  of  the  committee,  or  the  ikct  that  such  landownen 
subsequently  cleared  out  the  stream. 

On  the  trial  of  a  complaint  for  flowing  land,  a  declaration  of  the  warrantor  and  grantor 
of  tlw  respondent  (who  has  aseomed  the  defence  of  the  snit)  as  to  the  right  of  flowing,  is 
aot  admisaible  ia  evidence^  if  made  when  he  had  ne  interest  either  in  the  dam  or  the  land 
above  it 

^n  the  trial  of  a  complaint  fbr  flowing  land,  brought  in  1850,  the  rs8pondent  contended  that 
his  dam  had  not  been  raised  since  1898,  and  that  be  had  a  right  to  mafaitain  it  as  it  thstt 
stood;  and  the  oomplainant  contended  that  it  had  been  raised  since  1832.  The  court  in- 
structed the  jury  that  if  the  dam  had  existed  for  any  twenty  years  previously  to  the  date 
of  the  complaint  at  the  same  height  at  which  it  then  stood,  they  should  find  for  bim ; 
but  if  it  had  not  been  maintained  at  aaid  he^fat  for  any  twenty  consecutive  years  previ- 
ously to  said  date,  they  should  find  for  the  complainant;  and  no  objection  was  made  to 
the  instructions  at  the  time.    Beld,  that  the  respondent  had  no  ground  of  exception. 

OottPLAiNT  on  Rev.  Bts.  t.  116,  entered  at  September  term 
1650  of  the  comt  of  common  pleas,  and  alleging  that  the  re- 
spondent had  maintained  and  kept  up  a  dam  across  Hale's 
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Brook  in  Lowell  since  the  23d  of  February  1850,  and  thereby 
flowed  and  injared  the  lands  of  the  complainants. 

The  respondent  answers  ''  that  be  will  claim  a  trial  before  a 
jury  of  this  honorable  court,  at  the  bar  of  said  court,  and  for 
specification  of  his  defence  at  such  trial  says,  Ist  He  will 
plead  the  general  issue^  and  rely  upon  any  and  all  matters 
in  defence  which  he  is  legally  entitled  to  avail  himself  of 
under  that  plea.  2d.  He  further  says,  that  he  has  a  right  to 
keep  up  his  dam  at  the  height  it  had  been  during  the  time  com- 
plained of,  and  to  raise  and  flow  beu^k  the  water  thereby,  with- 
out paying  compensation  or  damages  therefor.** 

Before  the  trial  the  deaths  of  four  of  the  complainants  were 
Bxxggcst^y  but  there  was  no  appearance  of  any  of  their  repre- 
sentatives. The  respondent  pleaded  the  general  issue,  conclud- 
ing to  the  country;  and  the  complainant  joined  the  issue. 

At  the  trial  at  September  term  1857  before  MbrriSj  J.,  the 
respondent  objected  to  proceeding  upon  the  then  state  of  the 
complaint  and  pleadings;  particularly  as  one  of  the  deceased 
complainants  was  tenant  in  common  with  one  of  the  survi- 
vors and  another  of  the  deceased  complainants  was  tenant  in 
common  with  two  others  of  the  survivors,  and  damages  were 
claimed  for  the  whole  land  thus  held  in  common.  But  the 
judge  allowed  the  complainants  to  proceed  without  amend- 
ment 

After  the  complaint  was  read,  the  respondent  called  upon  the 
complainants  to  prove  their  title  to  the  land  alleged  to  be 
flowed.  The  complainants  contended  that  this  was  not  a  civil 
action;  that  no  general  issue  could  be  pleaded  in  it,  but  the 
respondent  must  plead  bis  defence  specially  in  bar.  But  the 
judge  ruled  that,  under  the  pleadings  in  the  case,  the  complain- 
ants need  not  prove  title  to  the  lands  flowed. 

It  appeared  that  the  dam  of  the  respondent  was  built  across 
Hale's  Brook,  and  that  a  dam  had  existed  upon  the  same  spot 
before  the  beginning  of  this  century ;  and  that  in  1823  Moses 
Hale,  a  former  owner  of  the  dam  and  mill  privilege,  built  a  dam 
upon  the  site  of  the  old  dam  which  raised  the  water  at  that 
point  higher  than  it  had  been  before  that  time.    There  was  con- 
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fficting  evidence  upon  the  question  whether  the  dam  had  been 
altered  since  1823  so  as  to  raise  the  water  higher,  except  tem- 
porarily from  1636  to  1840. 

The  complainants  were  permitted,  against  the  respondent'^ 
objections,  to  prove  that  Hale,  before  1827,  pointed  out  a  stone 
in  the  pond  to  one  of  his  workmen  as  a  water  mark  of  his  right 
to  flow  the  meadows,  saying  that  said  stone  was  the  mark  for 
him  to  keep  his  water  at;  and  directed  him,  when  the  water 
rose  above  the  stone,  to  hoist  the  saw-mill  gate  and  work  the 
water  down  to  the  stone. 

The  complainants  were  also  permitted,  against  objection,  to 
introduce  testimony  that  the  former  proprietors  paid  money  dur- 
ing the  years  1836, 1837  and  1838,  as  damages  for  flowing  and 
for  Hie  purchase  of  other  land  bounded  on  this  brook,  which  the 
witness  stated,  on  cross-examination,  was  to  avoid  law  suits  and 
own  the  land. 

The  complainants  offered  a  deed  from  the  heirs  of  Butter- 
field,  dated  December  20th  1837,  granting  to  the  former  proprie- 
tors of  the  dam  the  privilege  of  flowing  their  lands  to  a  certain 
height  named  in  the  deed,  and  proved  the  deed  by  a  witness. 
The  respondent  offered  to  prove  by  the  same  witness  that  the 
flowing  mentioned  in  the  deed  was  caused  by  raising  the  dam 
in  1823,  and  that  annual  damages  had  been  paid  therefor  to  the 
ancestor  of  said  heirs  from  1823  to  the  time  of  his  death,  prior 
to  1830.     But  the  judge  rejected  this  testimony. 

It  appeared  that  a  causeway  across  the  meadows  of  the 
brook  connected  with  a  bridge  over  the  stream  had  been  raised 
since  the  commencement  of  this  suit ;  and  the  respondent  offered 
to  show  that  it  now  operated  as  a  dam,  upon  the  stream,  by 
tests  and  observations  made  since  the  service  of  the  complaint 
But  the  court  rejected  the  evidence. 

A  witness  called  by  the  respondent  having  testified  on  cross- 
examination  that  in  1832  the  owners  of  the  meadows  chose  a 
committee  to  procure  a  survey  of  the  brook  and  the  taking  of 
levels  upon  it ;  the  respondent  offered  in  evidence  the  report  of 
said  committee,  showing  the  action  of  the  meadow  owners, 
(among  whom  were  several  of  these  complainants,)  and  that 
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^i^Yi  by  a  subecription  among  tbemael^Bs,  deared  oat  the  bniok 
But  the  judge  ruled  the  report  inadtDlssible.  The  Gertificate  of 
6aid  levels  was  afterwards  pat  in  l^  the  complaiQaat*  without 
objection. 

Oliver  M.  Whipple,  the  respondent's  grantor  and  warrantoTy 
had  taken  upon  himself  the  entire  defence  of  this  suit.  The 
complainants,  in  order  to  prove  that  the  proprietors  of  the  dam 
complained  of  kept  the  water  back  by  raising  their  dam,  and  so 
deprived  him  of  the  usual  and  natural  run  of  the  stream,  offered 
testimony  that  Whipple  in  1837  or  1838  owned  the  privil^^ 
next  below  this  dam,  and  had  leased  it  to  the  witness,  and  told 
him  that  the  owners  of  the  dam  complained  of  had  no  right  to 
raise  the  water  above  a  certain  rock  in  the  pond,  because  they 
had  raised  their  dam.  The  respondent  objected  to  the  evidence 
of  the  declaration  of  Wlu4)ple,  because  it  did  not  appear  that  at 
the  time  of  making  the  declaration  he  had  any  connection  with 
or  interest  in  this  dam  or  privilege.  But  the  ju4ge  admitted  the 
testimony. 

Upon  all  the  testimony  in  the  case  the  complainants  con* 
tended  that  the  dam  had  been  raised  since  1832;  and  the 
respondents  contended  that  it  had  not  been  raised  since  1833, 
and  that  they  were  entitled  to  maintain  it  at  the  height  at 
which  it  then  stood  and  at  which  it  stood  at  the  date  of  the 
complaint. 

The  jury  returned  a  v^dict  ibr  the  complainants  under  the 
following  instructions :  '*  If  the  respondent  had  abown  that  his 
dam,  as  it  stood  on  the  date  of  the  oomplaint,  had  existed  at 
the  same  height  for  any  twenty  conseoutive  years  previously  to 
that  time,  their  verdict  should  be  upon  the  pleadings  for  the 
reepondeni ;  but  if  it  had  not  been  maiutained  for  any  such 
period  at  the  height  at  which  it  stood  on  that  day,  joo  prescript 
tive  right  had  been  gained,  and  they  should  find  a  verdict  for 
the  complainants." 

The  respondent  made  no  objection  to  these  instructiona  at 
the  time,  and  did  not  request  any  different  inBtructions  npon 
this  point ;  but  at  the  hearing  in  this  court  upon  exceptions  to 
the  raUngs  and  instructions  at  the  hdal*  contended  that  the  jury 
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shookl  have  been  instrooted  that  the  respoadent  had  a  right  to 
maintaia  bu  dam  as  it  exiited  io  1823|  the  time  of  its  being 
febailt,  and  in  1830,  twenty  years  before  the  date  of  the  com- 
plaint ;  and  that  as  the  bill  of  exceptions  showed  that  be  had 
taken  this  ground  at  the  trial»  it  was  the  duty  of  the  jndge  to 
have  instmcted  them  upon  this  point, 

T.  Weniwarihy  for  the  respondent 

B.  F.  BuUer  ^  JX  &  Biehardsan^  for  the  complainants. 

Mbbbick,  J.  L  The  objection  interposed  by  the  respondent, 
after  the  death  of  several  of  the  persons  who  bad  originally  been 
joioed  as  comidamants  in  the  complaint  had  been  suggested^ 
that  the  remaining  complainants  could  not  in  the  then  state  of 
the  complaint  be  maintained,  was  rightly  overruled.  The  pro* 
visions  of  the  statute  upon  this  subject  are  decisive  of  the  qne^ 
tiofk  It  expressly  declares  that  no  complaint  for  the  flowing  of 
lands  by  the  owner  of  a  mill  shall  be  abated  by  reason  of  the 
death  of  any  party  tbereto,  but  may  afterwards  be  prosecuted 
or  defended  by  the  smviving  comidainaots  or  respondents,  or  by 
the  exeoators  or  administrators  of  the  deceased.  Bev«  Sts.  c.  116, 
\  43.  This  positive  regulation  is  a  sufficient  answer  to  the  ol>' 
jeetioo,  and  to  the  suggestion  conc^ning  the  supposed  diffi* 
culties  which  may  .arise  in  the  final  protection  and  adjustment 
of  the  respective  claims  pf  the  several  parties.  If  the  complain* 
ants  shall  succeed  in  maintaining  their  suit,  it  will  be  within  the 
authority  of  the  court  to  direct  the  entry  of  the  judgment  in 
such  form  as  may  be  found  necessary  to  secure  the  rights  of  all 
p&rsooa  who  are  interested  in  it 

2.  The  respondent  had  no  right,  under  the  pleadings  in  this 
case,  to  insist  that  the  complainants  should  prove  their  title  to 
the  premises  described  in  the  complaint^  nor  were  they  required 
to  produce  any  evidence  in  relation  to  it.  In  processes  insti* 
tnted  under  its  provisions,  the  statute  allows  any  matter  to  be 
pleaded  in  bar,  which  will  show  that  the  complaint  cannot  be 
maintained.  It  is  to  the  issue  which  is  raised  upon  the  pleadings 
thus  ai^orizod,  that  the  trial  in  court  and  the  evidence  produced 
thereon  are  to  be  confined.  The  respondent  availed  himself  of  the 
privilege  to  which  ha  was  entitled,  by  pleading  the  general  issuoi 
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and  filing  at  the  same  time  a  specification  of  defence  in  which 
be  set  forth  that  he  had  a  right  to  keep  his  dam,  and  flow  back 
the  water  raised  by  it,  up  to  the  height  at  which  it  had  at  any 
time  been  during  the  whole  of  the  period  wherein  it  was  alleged 
that  it  had  been  the  cause  of  injury  or  damage  to  the  complain- 
ants. This  specification  indicated  the  only  matter  of  defence 
upon  which  he  intended  to  rely,  and  limited  him  upon  the  trial 
to  inquiries  concerning,  and  an  investigation  of,  that  question 
only.  He  had  no  right  under  his  plea,  restricted  as  it  was  by 
an  allegation  of  a  special  ground  of  defence,  to  insist  upon  or 
to  avail  himself  of  any  other.  Rev.  Sts.  c.  116,  §  9.  St.  1836, 
c.  273.    Henderson  v.  Adams^  5  Cush.  611. 

3.  The  testimony  concerning  the  representations  of  Hale,  as 
to  the  extent  of  his  claim  of  right  to  flow  the  meadows  above 
his  dam,  was  properly  admitted.  At  the  time  he  made  the  state- 
ments which  were  put  in  evidence  by  the  complainants,  he  was 
the  owner  and  occupant  of  the  mill  and  dam ;  and  it  is  in  part 
through,  under  and  by  means  of  his  occupation,  and  of  his  ex- 
ercise of  the  rights  of  flowing  claimed  by  him  as  such  proprietor, 
that  the  respondent  attempted  to  show  that  the  right  to  flow 
the  lands  above  the  dam,  as  alleged  in  his  specification,  had 
been  gained  by  prescription.  It  was  suggested  by  his  counsel 
at  the  argument,  that  there  were  other  meadows  above  the  dam*, 
beside  the  lands  belonging  to  the  complainants,  to  which  it  was 
at  least  possible  that  Hale  referred  in  the  directions  which  he 
gave  to  the  persons  in  his  employment.  If  this  were  so,  it 
would  afibrd  no  sufficient  reason  for  the  exclusion  of  the  evi- 
dence, but  would  be  only  a  matter  for  the  consideration  of  the 
jury  in  estimating  its  value  and  effect     1  Qreenl.  Ev.  §  189. 

4.  The  evidence  which  the  complainants  were  allowed  to 
introduce  for  the  purpose  of  showing  that  former  proprietors  of 
the  mill  paid  money  in  the  years  1836, 1S37  and  1838  to  owners 
of  lands,  other  than  the  premises  described  in  the  complaint,  for 
the  purchase,  and  for  the  payment  of  damages  occasioned  by 
the  flowing  thereof,  should  have  been  excluded.  Such  payments 
for  such  purposes  had  no  relation  to  the  precise  question  at 
issue  between  the  parties.    The  exceptions  do  not  disclose,  not 
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do  any  inquiries  appear  to  have  been  made  at  the  triftl  to  aseeN 
tain  what  their  rights  in  relation  td  thode  other  lande  refipeotively 
were.  And  without  euoh  explanation  it  is  obvious  that  these 
payments  could  have  no  tendency  to  prove  what  was  the  height 
of  the  dam  in  the  year  1823)  or  whether  it  had  subsequently 
been  in  any  manner  changed.  These  facts  vM:>ald  only  show 
that  certain  landowners  daimed  compensation  fcMr  some  injury 
alleged  to  have  been  occasioned  by  the  inundation  of  their  lands, 
and  that  their  claims  were  acquiesced  in  and  submitted  to  by 
the  proprietors  of  the  mill ;  but  Would  afford  no  evidence,  either 
of  the  degree  of  damage  actually  sustained,  or  of  the  height  of  the 
dam  by  which  it  was  produced.  Even  if  it  was  as  high  in  1838 
as  it  was  when  those  purchases  and  payments  were  made,  or  M 
it  has  been  at  any  subsequent  period,  it  is  not  pretended  that 
the  respondent  had  at  that  time  acquired  a  prescriptive  or  other 
right  to  £k>w  the  lands  of  the  complainants  by  means  of  a  dam 
raised  to  that  height  If  any  one  of  the  complainants  had  as 
early  as  the  year  1838  required  the  payment  of  compensatton 
for  damages  caused  to  their  lands  by  the  maintenance  of  such 
a  dam,  it  is  perfectly  clear  that  the  defence  now  interposed  and 
relied  on  could  not  have  been  resorted  to ;  for  if  the  respondent 
has  any  such  right  as  that  upon  which  he  insists,  it  has  been 
acquired  by  an  uninterrupted  adverse  occupation,  which  com* 
menced  before,  and  has  been  perfected  only  by  long  subsequent 
enjoyment 

6.  The  testimony  of  the  witness,  by  whom  the  execution  of 
the  deed  from  the  heirs  at  law  of  Butterfield  to  the  former  pro«- 
prietors  of  the  mill,  introduced  by  the  complainants,  was  proved, 
which  was  offered  by  the  respondent  to  show  that  the  flowing 
mentioned  in  that  deed  was  caused  by  increasing  the  height  of 
the  dam  in  1823,  should  have  been  admitted.  The  respondent 
contended  that  the  dam  had  never  been  increased  iti  height  at 
any  time  subsequently  to  that  year<  But  this  deed  from  the  heirs 
of  Butterfield  might,  if  the  description  contained  in  it  was  left 
unexplained,  have  been  considered  as  affording  some  evidence 
that  the  height  of  the  dam  was  increased  at  a  later  period  ;  and 
iliat  it  was  this  incrsase  which  caused  the  damages  for  which 
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payments  were  made  annually  daring  the  life  of  Batterfield, 
and  for  the  release  of  any  fature  claims  to  whioh  that  deed  was 
executed.  It  was  therefore  clearly  within  the  right  of  the  re- 
spondent to  show  that  all  those  damages  were  caased  by  the 
dam  just  as  it  stood  in  1823»  and  not  at  all  by  any  addition 
which  was  sabsequently  made  to  it 

6.  The  evidence  as  to  the  observations  made  and  the  tests 
applied  to  ascertain  the  effect  of  the  causeway  in  the  interrup- 
tion of  the  passage  of  the  water,  and  the  consequent  flooding 
of  the  lands  above  it,  though  after  it  had  been  raised  more  and 
higher  than  it  had  formerly  been  constructed,  and  since  the 
institution  of  this  suit,  should  have  been  admitted*  It  would 
very  plainly  be  directly  applicable  to  the  subject  of  inquiry 
involved  in  the  issue,  if  the  respondent  should  also  show  bow 
much  the  causeway  had  in  fact  been  raised  in  height,  because, 
upon  that  proof,  a  comparison  could  readily  be  instituted  as  to 
its  effect  both  before  and  after  its  increase.  And  this,  though  it 
is  not  so  expressly  asserted  in  the  bill  of  exceptions,  but  only 
results  by  implication  from  its  statements,  we  understand  to 
have  been  the  purpose  of  the  respondent ;  and  it  is  in  this  view 
that  the,  ruling  by  which  the  evidence  was  rejected  is  held  to  be 
erroneous. 

7.  The  report  of  the  committee  appointed  by  the  owners  of 
the  meadows  bordering  on  the  stream,  and  the  evidence  of  their 
action  in  clearing  out  the  brook  in  1832,  which  were  offered  by 
the  respondent,  were  wholly  irrelevant  to  the  question  upon 
which  the  parties  were  at  issue,  having  no  tendency  to  show 
that  any  change  had  been  made  in  the  height  of  the  dam  since 
1833,  but  only  that  the  owners  attempted  to  prevent  their  lands 
from  being  injuriously  affected  by  water  raised  by  it  in  its  then 
existing  condition. 

8b  The  ruling  that  the  declarations  of  Whipple,  made  under 
the  circumstances  stated  in  the  bill  of  exceptions,  were  admissi- 
ble,  was  erroneous.  At  the  time  when  he  had  the  conversation 
of  which  testimony  was  allowed  to  be  given  to  the  jury,  he  had 
no  interest  of  any  kind  in  the  mill  or  dam  or  lands  above  it 
It  is  true  that  be  has  now  taken  upon  himself  the  defence  of 
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the  snit,  and  has  become  responsible  to  the  respondent  for  what- 
ever judgment  may  be  rendered  in  it  against  him.  But  the 
principle  which  makes  the  admissioas  of  persons,  not  parties  to 
the  record,  yet  interested  in  the  event  of  the  suit,  competent  evi- 
dence, restricts  the  proof  to  such  statements  and  declarations 
only  as  were  made  at  times  when  they  had  some  interest  in  the 
matter  in  controversy.  1  Qreenl.  Ev.  §  180.  Applying  this 
restriction  to  the  evidence  of  the  declarations  of  Whipple,  it  is 
obvious  that  those  which  were  proved,  having  been  made  before 
bis  interest  accrued,  were  inadmissible  and  should  have  been 
excluded. 

9.  The  respondent  has  no  cause  of  complaint,  which  he  can 
now  be  allowed  to  urge,  against  the  instructions  given  to  the 
jury  in  relation  to  the  time  within  which  a  right  to  flow  the 
lands  of  the  complainants  could  have  been  acquired.  He  made 
no  objections  whatever  upon  the  subject  at  the  trial.  He  did 
not  then  suggest  any  dissatisfaction  with  those  instructions,  or 
request  any  modification  of  them  by  the  court.  This  silence 
must  be  taken  to  have  been  intended  as  a  signification  of  his 
acquiescence  in  the  correctness  and  propriety  of  the  rule  as  ap- 
plicable to  the  facts  in  evidence  and  the  course  of  proceeding 
on  the  trial.  But  even  if  this  were  otherwise,  the  instructions, 
when  considered  in  that  view,  were  we  think  sufficiently  full 
and  explicit,  and  well  adapted  to  the  question  at  issue  which 
was  submitted  to  the  jury. 

Some  part  of  the  rulings  of  the  court,  objected  to  by  the  re* 
spondent,  being  eironeous,  the  exceptions  must  be  sustainedi 
and  a  New  trial  ordered. 
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Nathaniei^  Johnson  vs.  James  Wtman  &o  another. 

It  teemty  that  a  laying  out  of  a  highway,  in  terms,  aa  an  alteration  of  a  former  way,  diaomi- 
tinues  the  old  way  between  the  ends  of  the  new  one.  Bat  in  the  absence  of  any  record 
of  the  laying  out  of  either  way,  6Tid«nct  of  tiie  CMWtrtiction  and  anbeequMit  repair  of 
the  new  way  by  public  authority  does  not  neoMMtfily  praanppoia  the  diaoontiiuiaaco  of  the 
old  one. 

Action  of  tort  for  breaking  and  entering  the  plaintiff's  close 
In  West  Cambridge  and  removing  a  building  therefrom.  An- 
swer that  the  building  stood  upon  and  wholly  obstructed  a 
public  highway,  leading  from  West  Cambridge  to  Charlestowui 
called  the  Old  Charlestown  Road,  to  the  great  nuisance  of  the 
defendants ;  and  was  abated  and  removed  by  them  with  all  rea- 
sonable care. 

At  the  trial  in  the  court  of  common  pleas,  the  defendants 
introduced  evidence  tending  to  show  that  seventy  years  ago  a 
road,  which  was  the  only  highway  from  the  North  Parish  in 
Cambridge  over  Winter  Hill  to  Charlestown,  passed  over  the 
place  of  the  alleged  trespass ;  that  about  fifty  years  ago  a  road, 
known  as  Charlestown  Street,  was  laid  out  in  a  direct  line,  about 
a  third  of  a  mile  in  length,  across  a  bend  in  the  old  road,  short- 
ening the  distance,  and  about  five  rods  in  the  widest  part  from 
the  old  road ;  that  the  town  school-house  previously  stood  by 
the  old  road,  and  also  four  or  five  dwelling-houses,  and  that 
since  the  laying  out  of  Charlestown  Street  the  old  piece  of  road 
had  been  used  by  the  occupants  of  these  houses  and  others  hav- 
ing occasion  to  pass  to  and  from  them.  But  there  was  no  evi- 
dence of  this  use  being  confined  to  any  particular  line,  or  of 
any  continued  use  along  the  road.  And  it  appeared  that  the 
occupants  of  the  houses  had  other  means  of  reaching  Charles- 
town Street  by  passing  over  their  own  land;  that  the  whole 
space  between  the  two  roads  had  until  within  a  few  years  lain 
uninclosed  and  in  common;  that  sand  and  gravel  had  been 
often  dug  and  carried  away  from  it^  and  there  had  been  at  sev- 
eral times  and  for  long  periods  large  holes  in  the  old  piece  of 
road,  such  as  to  exclude  travel  therefrom ;  and  there  was  no 
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eridenee  that  either  of  the  towns  of  Cbailestown  or  West  Cam* 
bridge  had  ever  recognized  the  existence  of  ihe  old  piece  of  road 
since  the  establishment  of  the  new  one.  No  record  could  be 
fonnd  of  the  location  of  either  road,  or  of  the  discontinuance 
of  the  old  road. 

The  plaintiff  offered  eyidence  tending  to  show  that  the  new 
rood  was  originally  coastmcted  and  wrought  for  travel  by  public 
authority,  and  had  ever  since  been  kept  in  repair  by  the  towns 
of  West  Caoibrldge  and  Charlestown,  and  that  since  the  mak« 
ing  of  the  new  road  the  old  road  had  not  been  kept  in  repair  of 
travelled ;  and  contended  that  it  had  been  discontinued. 

The  defendants  contended  that  as  there  was  no  evidence  of 
the  discontinuance  of  the  old  road,  except  what  might  arise 
from  the  location  of  Charlestown  Street,  it  still  continued  to  be 
a  public  highway ;  and  that  if  it  was  discontinued  as  a.  high- 
way, still  those  owning  property  and  residing  thereon  had  a 
private  way  over  the  old  way  to  Charlestown  Street 

Perkins^  J.  ruled  *^  that  the  proper  regular  and  legal  laying  out 
and  establishment  of  the  piece  of  way  called  Charlestown 
Street^  as  a  public  highway,  might  be  proved  without  the  actual 
production  of  the  record  of  the  laying  out ;  that  the  jury  might 
take  into  view  all  the  drcumstances  proved  in  reference  to  the 
construction  and  long  use  of  said  street  or  way,  the  character 
of  such  use,  the  repairs  made  upon  it,  and  all  the  other  evidence 
relating  to  the  point ;  and  if  from  these  they  were  satisfied  that 
there  was  a  regular  and  legal  laying  out  of  said  street  or  way, 
the  legal  record  of  which  was  lost,  destroyed,  or  for  other  valid 
reasons  could  not  be  produced,  they  might  so  find  the  laying 
out;  that  if  the  jury  should  find  such  regular,  legal  and  proper 
laying  out  and  establishment  of  this  piece  of  way  or  street, 
then  they  would  look  to  the  circumstances  proved,  and  say 
whether  it  was  so  laid  out  and  established  as  a  new  way,  or 
merely  as  an  alteration  of  the  old  way ;  that  if  they  should  find 
it  to  be  merely  an  alteration  of  an  old  way  and  a  substitution 
of  the  new  piece,  then  the  rtde  of  law  was  that  the  establish- 
ment of  an  alteration  in  a  way  is  a  discontinuance  of  the  part 
altered,  or  at  least  so  much  of  the  part  altered  as  faUs  ontoide 
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of  the  Bubstitated  way,  unless  there  was  some  provision  against 
such  discontinuance ;  that  the  parts  of  the  old  way  so  discon- 
tinned  would  cease  to  exist  as  a  public  way,  as  well  for  those 
whose  houses  were  located  upon  it,  as  for  others ;  that  the  fact 
that  this  piece  of  road  or  way  had  been  travelled  over  as  a 
public  highway  for  a  great  length  of  time,  by  any  persons,  dur- 
ing its  existence  as  a  public  highway,  would  not  establish  the 
acquisition  of  a  private  right  by  virtue  of  such  use,  which  they 
could  claim  to  enjoy  after  such  discontinuance,  either  in  regard 
to  those  whose  houses  were  located  on  the  discontinued  way,  or 
to  others." 

The  defendants  claimed  that  the  evidence  tended  to  show, 
that  they  had  acquired  a  private  way  along  the  line  of  the  old 
road  before  it  was  laid  out ;  and  the  judge  ruled  <'  that  if  such 
right  were  established,  it  would  revive  to  the  defendants  on  the 
discontinuance  of  said  old  way." 

The  jury  returned  a  verdict  for  the  plaintiff  and  the  defend* 
ants  alleged  exceptions. 

B.  R  Butler  Sf  L.  MarreU^  for  the  defendants,  to  the  point 
that  the  establishment  of  an  alteration  in  a  way  is  not  a  discon* 
tinuance  of  the  part  altered,  cited  Sts.  1786,  c.  67,  §  4 ;  1797, 
c.  30 ;  Rev.  Sts.  c.  24,  §§  1,  4,  7, 10,  69,  70,  73-76 ;  Report  of 
Commissioners  on  Rev.  Sts.  c.  24,  note ;  Oloticester  v.  County 
Oommissionersy  3  Met.  379 ;  Stetson  v.  Faxon^  19  Pick.  147 ; 
Wales  v.  Stetson,  2  Mass.  146 ;  3  Dane  Ab.  268. 

/.  Q.  A.  Gfiffinj  for  the  plaintiflF,  cited  Wright  v.  Takey,  3 
Cush.  290;  Commonwealth  v.  Belding,  13  Met  10;  Common- 
wealth V.  Westborough,  3  Mass.  406 ;  Commonwealth  v.  Cam^* 
bridge,  7  Mass.  158. 

Shaw,  C.  J.  The  evidence  tended  strongly  to  prove  the 
existence  of  an  ancient  public  highway,  on  the  line  of  the  old 
road,  by  prescription.  It  stands  on  the  foundation  of  many  of 
the  early  highways  from  town  to  town,  of  the  actual  laying  out 
of  which  there  is  no  record  to  be  foand. 

The  plaintiff  having  erected  a  building  thereon,  the  defend* 
ants  have  a  right  to  remove  it,  as  an  abatement  of  a  nuisance 
unless  the  road  had  ceased  to  be  a  highway  in  some  legal  mode. 
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The  harden  of  proof  was  therefore  upon  the  plaintiff  to  prove  a 
discontinoanoe  of  the  old  highway. 

The  jadge  properly  left  it  to  the  jury  to  find,  from  the  evi- 
denoe  of  user,  that  the  new  piece  of  way  was  duly  establiabcdi 
either  by  the  court  of  sessions,  by  the  town  authorities,  or  by 
dedication  by  the  private  proprietors;  but  he  did  not  instruct 
theiDi  nor  did  the  evidence  show,  in  which  of  these  modes  it  was 
established. 

It  was  competent  for  the  jury  to  find  that  the  new  way  was 
laid  out  in  some  mode,  sufficient,  with  the  lapse  of  time,  to 
make  it  a  highway.  But  leaving  it  to  the  jury  to  find  whether 
it  was  done  as  an  alteration,  and  then  instructing  them  that  if 
it  was  an  alteration  then  it  follows  as  a  legal  conclusion  that  it 
was  a  discontinuance  of  the  old  way,  we  think  was  submitting 
a  question  of  fact  to  the  jury  without  proper  evidence. 

If  it  was  in  terms  laid  out  as  an  alteration,  we  think  the 
legal  inference  drawn  therefirom  by  the  judge  was  correct.  An 
"  alteration  '*  ex  vi  iermim  means  a  change  or  substitution  of  one 
thing  for  another.  The  public  authorities  have  power  by  law  to 
lay  out,  discontinue  or  alter  a  highway,  and  therefore  when  they 
say  in  the  record  of  their  doings  that  they  make  an  ^  alteration  ** 
In  an  existing  road  from  A.  at  one  part  of  it  to  B.  in  another, 
and  over  different  soil,  it  may  be  well  concluded  that  the  old  one 
is  discontinued.  But  this  arises  from  the  manifest  intent,  arising 
from  the  terms  they  have  used,  in  connection  with  the  laws 
under  which  they  acted.  But  this  conclusion  cannot  be  drawn 
in  a  case  where  there  is  no  record  to  show  what  they  intended 
to  do. 

Whether,  in  the  absence  of  all  record  evidence,  it  would  be 
competent  for  a  jury  to  find  that  the  authority  acting  in  such 
case,  whatever  it  may  have  been,  intended  to  alter  and  discon- 
tinue a  section  of  a  public  way  in  opening  another  or  not,  it  may 
not  now  be  necessary  to  decide ;  but  if  it  would  be,  it  must  be 
a  distinct  question  of  fact,  to  be  decided  upon  appropriate  evi- 
dence, expressly  bearing  upon  the  fact  of  discontinuance,  such 
as  closing  up  with  barriers  the  ends  of  the  old  road,  at  the  ter- 
mini, the  continuance  of  such  barriers  for  a  length  of  timcj  and 
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similar  facts.  Tbe  ciicumstaooe  that  the  old  line  of  road  along 
the  arc  was  little  used,  is  accounted  for  by  tbe  fact  that  the  pro- 
prietors thereon  and  persons  going  to  their  hooaes  had  pnicticai 
access,  over  other  private  land,  by  courtesy,  to  which  however 
they  bad  no  legal  right  Mere  nonuser  under  these  circum* 
stances,  and  so  the  failure  of  town  authorities  to  repair  it,  seem 
to  us  to  have  littb  bearing  on  this  question  of  intent  to  discon- 
tinue. The  evidence,  as  far  as  it  goes,  had  a  contrary  ten 
dency,  especially  the  fact  that  several  dwelling-houses  directly 
depended  on  this  part  of  the  old  road,  which  would  be  accom- 
modated by  leaving  the  old  section  of  the  road  open,  though 
the  straightening  was  of  great  convenience  to  the  general  travel. 
The  two  cases  from  Massachusetts  Reports,  which  tend  to  show 
that  the  expression  ''  alteration  ^  in  terms  implies  a  discontinu- 
ance of  the  way  superseded)  are  quite  consistent  with  this  de- 
cision, where  there  is  no  record  and  no  such  expression ;  and  the 
rule  manifestly  applies  only  to  cases  wherein  it  is  quite  apparent 
that  the  continuance  of  the  old  section  of  road,  by  tbe  establish- 
ment of  the  new,  would  become  useless.  As  the  evidence  stands 
on  the  bill  of  exceptions,  the  court  are  of  opinion  that  there  was 
no  sufficient  evidence,  in  the  absence  of  all  records,  to  warrant 
tbe  jury  in  finding  that  this  was  intended  to  be  technically  an 
alteration,  or  otherwise  operate  as  a  discontinuance  of  the  old 
road*  New  trial  granted. 


Nathaniel  Snow  vs.  Oborob  Clark  &  others. 

A  nonresident  owner  of  real  estate  may  be  arrested  for  nonpayment  of  taxes  thereon,  after 
doe  damand  upon  him,  and  fkHure  of  the  officer  npon  diligent  March  to  find  any  goods 
belonging  to  him  or  on  tbe  estate. 

An  officer,  who  returns  upon  a  warrant  for  the  collection  of  a  tax,  assessed  npon  real  estate 
to  a  nonresident  owner  thereof,  that,  "having  made  diligent  search  for  goods  of*'  the  said 
owner  **  and  fur  goods  vpon  the  aaid  real  estate,  whereon  to  levy  this  warrant,**  he  ar- 
rested the  said  owner,  does  not  make  himself  liable  as  a  treepaaaer,  b^rnot  mora  diatkictlf 
stating  that  he  was  unable  to  find  such  goods. 

Action  of  tort  against  the  assessors  of  North  Bridgewatfer 
and  a  deputy  sheriff  of  Plymouth  Ck>unty,  for  an  arrest  and 
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impriaodment  of  tbe  plaintiff  Trial  before  Merrick^  J.,  who 
aig^Md  this  bill  of  exceptiotiB : 

The  plaintiff  was  taxed  io  that  town  as  a  nonresident  owner 
of  real  estate ;  and  tbe  aasesaors  gave  their  warrant  to  tbe  col- 
leotor  of  taxes ;  and  he  issned  hia  warrant  to  tbe  deputy  sheriflfl 
who,  after  due  demand  and  nonpayment,  and  diligent  search  for 
goods  and  chattels  of  the  plaintifl^  and  for  goods  upon  the  prem- 
ises assessed,  arrested  the  plaintiff  and  imprisoned  him  in  the 
county  jaiL 

There  was  no  eiridence  of  any  failure  of  the  collector  to  find 
sufficient  goods  upon  which  tbe  tax  might  be  levied,  except  the 
return  of  the  deputy  sheriff,  which  set  forth  a  demand  and 
reftiaal,  and  that  the  officer,  ^  having  made  diligent  search  for 
goods  and  chattels  of  the  said  Snow,  and  for  goods  upon  the 
Diemises  assessed,  whereon  to  levy  this  warrant  for  tbe  di&< 
diarge  of  his  said  tax  or  any  part  thereof,"  arrested  his  body, 
and  committed  him  to  jail. 

The  plcdntiff  requested  tbe  judge  to  instruct  the  jury  ^  that 
for  a  tax  assessed  upon  real  estate  the  body  of  the  plaintiff  could 
not  lawfully  be  taken,  and  that  the  only  remedy  of  the  collector 
in  defanlt  of  payment  was  to  sell  the  property  under  tbe  stat* 
ute ;  and  ^  that  tbe  said  return  did  not  show  a  justification,  be- 
cause it  did  not  show  that  tbe  officer  did  not  find  sufficient 
goods  upon  which  said  tax  might  be  levied."  But  the  judge 
refused  to  give  these  instructions,  and  ruled  tbe  exact  contrary 
of  each  of  these  propositions.  A  verdict  was  rendered  for  the 
defendants,  and  tbe  plaintiff  alleged  exceptions. 

J.  A»  JaeobSj  for  tbe  plaintiff.  1.  The  only  remedy  for  non* 
payment  of  a  tax  on  real  estate  is  by  distress  of  goods,  or  sale 
of  the  land,  notwithstanding  the  general  language  of  Rev.  Sts. 
c.  8,  §  11.  Constitution  of  Mass.  c.  1,  §  1,  art  4  Otherwise  a 
mortgagor,  tenant  at  will,  tenant  by  suffBranoe,  heir,  assignee  in 
insolvency,  or  other  citizen  whose  interest  in  the  land  is  value- 
leaa,  may  be  thrown  into  jail  for  such  tax ;  and  if  such  interpre- 
tation be  oppressive  in  any  case,  it  cannot  be  tbe  true  meaning 
of  the  legislature.    Bev.  St&  c  7,  V§  7>  18»  19- 

2.  In  tbifl  case,  at  any  rate,  the  arrest  was  unlawful,  because 
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there  is  no  evidence  of  a  want  of  goods  whereon  to  levy,  tiie 
officer's  return  being  consistent  with  his  finding  snch  goods 
Shields  v.  HastingSj  10  Gush.  247. 

M.  G,  Cobbj  for  the  defendants,  dted,  to  the  first  point,  Ber. 
Sts.  c.  8,  §§  7, 11, 13, 18, 19 ;  Gordon  v.  aijgbrdj  8  Foster,  402 ; 
Shaw  V.  PeckeU,  26  Verm.  423 ;  Allen  v.  Gleason^  4  Day,  376, 
and  to  the  second,  Stevens  v.  Kent^  26  Verm.  503 ;  Stone  ▼•  Damc^ 
5  Met  9a 

Merrick,  J.  1.  The  plaintiff  insists  that  a  tax  dnly  assessed 
upon  land  of  a  nonresident  proprietor  can  be  collected  only  by 
a  seizure  and  sale  of  personal  property  or  of  the  land  itself.  If 
this  position  could  be  maintained,  the  farther  proposition  con- 
tended for  by  him,  that  the  defendants  acted  without  legal 
authority,  and  were  trespassers  in  cansing  him  to  be  arrested 
and  imprisoned  for  the  purpose  of  enforcing  the  payment  of  the 
tax  imposed  upon  his  icmd,  would  follow  as  a  direct  and  neces- 
sary consequence.  But  the  terms  in  which  the  provisions  of  the 
statute  upon  this  subject  are  expressed  are  too  expUcit  to  admit 
of  any  doubt  in  their  interpretation  ;  and  they  so  clearly  afford 
a  further  and  additional  remedy  for  the  collection  of  a  tax, 
that  the  conclusion  of  the  defendants  cannot  be  adopted  with- 
out a  manifest  perversion  of  their  meaning.  If  any  person 
neglects  for  fourteen  days  after  demand  to  pay  his  tax,  the  col- 
lector, if  unable  to  find  goods  upon  which  to  levy  it,  may  take 
the  body  of  such  person  and  commit  him  to  prison,  there  to 
remain  until  he  shall  pay  the  tax  and  charges  of  commitment 
and  imprisonment  Bev.  Sts.  e.  8,  §  11.  And  the  like  proceed- 
ing precisely  may  be  had  in  the  collection  of  taxes  upon  land  of 
nonresident  proprietors.  §  19.  If  oases  may  be  supposed,  such 
perhaps  as  some  of  those  referred  to  by  the  plaintiff's  counseli 
in  which  the  application  of  the  imperative  role  of  the  statute  in 
the  collection  of  taxes  would  seem  to  be  too  hard  and  severe  to 
justify  its  continuance,  relief  should  be  sought  in  its  modifica^ 
tion  by  the  legislature  and  not  in  its  abrogation  by  jadieial 
construction. 

2.  The  arrest  of  the  defendant  could  be  justified  only  upon 
its  being  made  to  appear  in  the  return  of  the  officer  that  he 
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oonld  find  no  goods  whereon  to  levy  the  tax.  This  is  not 
indeed  said  by  him  in  express  tenns ;  bat  taking  into  considera^ 
tioD  the  whole  of  the  return,  that  conclusion  appears  to  be  a 
direct  and  unavoidable  implicatioo  from  its  statements.  That 
is  sufficient.  It  is  not  suggested  by  the  plaintiff  that  in  fact 
Any  goods  existed  which  could,  npon  search  or  inquiry,  have 
been  found  whereon  the  tax  might  have  been  levied ;  he  only 
relies  upon  a  supposed  imperfection,  not  in  the  discharge  by  the 
officer  of  his  duty,  but  in  the  account  which  he  has  rendered  of 
its  performance ;  bat  we  see  no  deficiency  which  will  sustain 
bis  objection.  Exceptions  overruled. 


Nanoy  Pond  vs.  Nathaniel  Johnson. 

A  demand  of  dower  In  laod  held  bj  two  persons  in  severalty  will  not  snpport  an  actioo 
against  either  for  dower  in  his  part  of  the  land. 

Wmt  op  nowEB.  Trial  before  Merrick^  J.,  who  took  a  ver- 
dict for  the  demandant,  subject  to  the  opinion  of  the  whole  court 
upon  the  question  whether  a  sufficient  demand  had  been  made. 

The  demand  relied  on  was  the  service  by  a  deputy  sheriff,  by 
authority  of  the  demandant,  by  delivering  to  Nathaniel  Johnson 
and  Sylvester  Pbipps  a  written  demand  signed  by  the  demand- 
ant, and  addressed  to  both  of  them,  to  set  out  and  assign  dower 
to  her,  as  widow  of  Jeremiah  Pond,  in  certain  land  described 
by  metes  and  bounds  according  to  a  certain  deed  thereof  from 
Pond,  and  also  as  **  now  bounded  as  follows,  to  wit,"  (being  a 
different  description,  except  on  the  south,)  '*  on  the  southerly 
side  by  said  county  road,  on  the  easterly  side  by  land  of  Adelia 
M.  Lamb,  on  the  northerly  side  by  land  of  said  Johnson  and 
land  of  one  Michael  Ward,  the  westerly  boundary  being  in  and 
through  the  land  of  said  Phipps,  the  land  of  said  Phipps  being 
next  adjoining  the  land  of  said  Johnson." 

It  appeared  that  the  land  described  in  this  demand  was  owned 
partly  by  the  tenant,  and  partly  by  Phipps,  in  severalty.     And 
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the  tenant  objected  to  the  sufficiency  of  the  demand,  on  thai 
ground,  and  because  it  was  made  by  a  stranger. 

C.  R.  Train^  for  the  tenant^  cited  Steams  on  Real  Actionsi 
305 ;  Newton  v.  Cook,  4  Gray,  46 ;  Bwrbamk  v.  Day,  12  Met  S57. 

B.  F.  Butler,  for  the  demandant,  cited  Alvord  v.  Cb2Nfi,  20 
Pick.  418;  Atwood  v.  Aiwood,  22  Pick.  283;  Pagre  v.  Pflg«, 
6  Cush.  196 ;  Bwrbofnk  v.  D<m,  12  Met  557 ;  Baker  v^  Baher^ 
4  Grcenl.  67. 

Dbwey,  J.  The  demand  of  dower  in  the  present  case  was 
insufficient,  it  being  a  demand  upon  two  persons  who  owned  in 
severalty  the  land  described,  and  the  demand  embracing  the 
entire  tract  thus  owned  by  the  two  persons.  If  such  demand 
thus  made  on  two  persons,  having  distinct  interests  in  distinct 
parcels,  was  a  good  demand,  it  would  be  equally  so  if  it  had 
included  ten,  or  even  an  hundred,  adjacent  owners  of  distinct 
parcels.  In  such  caaes,  the  actions  must  b^  distinct  and  the  de- 
mands should  also  be  several,  requiring  of  each  to  assign  dower 
to  the  widow  in  land  of  which  he  was  tenant  of  the  freehold. 
Stearns  on  Real  Actions,  305.  Fosdick  v.  Ooodwin,  1  GreenL  30. 

The  second  description  of  the  land  does  not  remove  the  ob- 
jection, as  it  is  still  a  demand  upon  both  for  dower  in  the  whole 
land,  and  for  the  further  reason  that  the  description  is  too  loose 
and  uncertain  as  a  description  of  the  separate  parcels  owned  by 
each. 

No  sufficient  demand  having  been  made  upon  the  tenant  to 
assign  dower,  this  action  cannot  be  maintedned,  and  the  verdict 
for  the  plaintiff  must  be  set  aside  for  that  cause.  It  becomes 
unnecessary  to  express  any  opinion  as  to  the  sufficiency  of  the 
service  of  the  notice  by  leaving  a  copy  by  an  officer. 

New  trial  ordered. 
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Aaron  French  vs.  Nathan  Raskins. 

▲  noordad  sitignmaDt  of  **  bo  modi  6f  k  mortgage  ttd  property  therain  deeeribed  ss  wiO 
amoont  to  "  a  certain  tam,  leas  than  the  mortgage  debt,  paiees  no  legal  title  against  a  mb* 
sequent  purchaser  from  the  mortgagee  without  actual  notice  of  the  assignment 

Action  of  tort  for  the  conversion  of  a  steam  engine,  shaft- 
ing, belts,  pnllies,  wheels  and  gearing,  exceeding  two  hundred 
dollars  in  value.  The  case  was  submitted  to  the  decision  of  the 
court  on  the  following  statement  of  facts  : 

In  February  1861  John  C.  Bell,  then  owner  of  this  property, 
mortgaged  it  together  with  other  property  to  Bradbury  C.  Bart- 
lett  to  secure  the  payment  of  nine  promissory  notes.  In  July 
1851  Bartlett,  in  consideration  of  $200  paid  to  Bell  with  his 
consent,  indorsed  to  the  plaintiff^  **  without  recourse,"  two  of  the 
notes  of  $100  each,  and,  with  BelFs  consent,  executed  to  the 
plaintiff  an  assignment  of  "  so  much  of  the  within  mortgage 
and  property  therein  described  as  will  amount  to  the  sum  of 
two  hundred  dollars  with  interest,  as  security  to  said  French  for 
the  payment  of"  said  two  notes,  "  to  have  and  to  hold  the  same 
in  as  ample  a  manner  for  the  full  payment  of  said  sums  and 
interest  as  I  might  or  could  have  held  the  same  if  this  assign- 
ment had  not  been  made."  The  mortgage  and  assignment  were 
duly  recorded,  and  afterwards  remained  in  the  plaintiff^s  pos- 
session. 

Bartlett  had  previously  refused  to  execute  an  assignment  to 
the  plaintiff  *'  of  the  mortgage  deed  and  the  property  therein  de- 
scribed, and  also  two  of  the  notes  therein  mentioned,"  (describing 
them,)  "  to  have  and  to  hold  the  same  to  him  the  said  French 
and  his  heirs,  executors,  administrators  and  assigns  in  as  full 
and  ample  a  manner  as  I  could  hold  the  same  " —  upon  the 
ground  that  by  so  doing  he  should  lose  all  control  of  the  mort- 
gaged property. 

In  the  autumn  of  1852  Bell  sold  to  Bartlett  all  his  interest  in 
the  mortgaged  property  by  parol,  and  gave  him  absolute  control 
of  the  property  so  far  as  he,  Belli  was  concerned,  without  affect- 
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ing  the  claim  of  Bartlett  upon  Bell  for  the  amount  due  him 
beyond  the  value  of  the  property ;  and  Bartlett  took  possession 
of  the  property  mentioned  in  the  writ,  and  sold  it  to  the  defend- 
ant, and  received  the  price  thereof;  neither  Bartlett  nor  the 
plaintiff  having  ever  taken  any  farther  steps  to  foreolose  the 
mortgage. 

The  plaintiff  afterwards  demanded  this  property  of  the  de* 
fendant,  who  previously  had  no  actual  notice  of  the  existence 
of  the  assignment  to  the  plaintiff 

M.  G.  Cobb,  for  the  plaintiff;  cited  EiUs  v.  Eliot,  12  Mass.  26 ; 
Laa^don  v.  Keith,  9  Verm,  299;  Wr^ht  v.  Pa/rker,  2  Aik.  212 ; 
State  Bank  v.  Tweedy,  8  Biackf.  449. 

jB.  Dean,  for  the  defendant. 

SuAW,  C.  J.  The  assignment  of  Bartlett  was  in  terms  the 
transfer  of  a  part  of  a  quantity  of  goods,  in  no  way  designated 
or  identified,  except  by  the  mortgage  from  Bell  to  Bartlett 
It  was  in  terms  a  transfer  of  part  without  separation,  and  ac- 
companied by  no  act  of  separation  or  delivery  in  fact.  As  a 
sale,  conditional  or  absolute,  it  was  void  to  pass  the  property,  in 
any  part,  and  vest  it  in  the  assignee.  Bartlett  had  expressly 
refused  to  assign  the  entire  property,  by  which,  perhaps,  it  would 
have  been  sufficiently  described  and  identified,  and  had  refused 
so  to  assign,  because  he  did  not  intend  to  part  with  his  own 
possession  and  control  of  the  mortgaged  property.  .This  par- 
tial assignment  may  possibly  be  construed  to  be  of  the  nature 
of  a  declaration  of  trust  on  the  part  of  Bartlett,  binding  him  in 
equity  to  account  with  the  plaintiff,  out  of  the  proceeds  of  the 
sale  of  these  goods,  either  for  the  whole  $200,  or  for  such  pro- 
portion thereof  as  the  two  notes  of  the  plaintiff  bore  to  the 
whole  of  the  notes  secured  by  it.  But  it  did  not  make  French 
tenant  in  common  with  himself.  The  legal  title  still  remained 
in  Bartlett,  so  that  his  sale  to  the  defendant  was  good.  The 
plaintiff's  action  being  in  the  nature  of  tort,  founded  solely  on 
the  ground  that  the  plaintiff  acquired  a  specific  right  of  prop- 
erty in  the  goods,  and  that  title  having  failed,  this  action  cannot 
be  maintained.  Judgment  for  the  defendant. 
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CoLBURN  Blood,  AdminiBtrator,  vs.  Abbam  Frbnoh. 

An  administrator  is  a  competent  witness  under  SL  1856,  c.  188,  in  an  action  on  a  contract 

made  by  himself  aa  such. 
An  aoctioneer  has  no  autborit7  to  bind  an  administntor  personally  hj  a  warraulgr  of  the 

condition  of  goods  of  the  intestate. 

Action  of  contbaot  to  recover  the  price  of  a  quantity  of 
bay  sold  by  public  auction  by  the  plaintiff  as  administrator  of 
the  estate  of  Nathaniel  B.  Coburn  to  the  defendant  Answer, 
^that  the  hay  was  sold  by  sample  for  well  cured,  sweet,  Eng< 
lish  hay,  and  represented  to  be  as  good  as  the  sample  exhibited ; 
and  that  the  hay  was  sour  and  musty,  and  of  little  or  no 
value."  Trial  in  the  court  of  common  pleas  before  Aiken^  J., 
who  signed  a  bill  of  exceptions,  the  material  part  of  which  was 
as  follows : 

^  Both  parties  offered  th^ixselves  as  witnesses  and  were  ad* 
mitted  by  the  court  To  the  admission  of  the  plaintiff  the 
defendant  excepted. 

<<  There  was  evidence  tending  to  show  that  the  hay  at  the 
time  of  the  sale  was  in  a  barn,  mostly  surrounded  by  other  hay, 
and  not  easily  accessible ;  that,  after  the  hay  was  offered  and  the 
bidding  commenced,  some  parson  said  be  wanted  to  see  the 
hay,  and  the  sale  was  suspended,  and  a  purchaser  at  the  sale 
and  bidder  on  this  hay,  on  his  own  motion,  went  up,  and 
brought  down  some  of  the  hay,  which  the  defendant  and  the 
auctioneer  examined,  and  the  auctioneer  said  was  '  as  sweet  as 
a  nut,'  and  the  auctioneer  also  said  the  hay  was  all  alike ;  and 
the  sale  was  then  resumed^ 

^  The  auctioneer,  who  was  called  as  a  witness  by  the  defend- 
ant, testified  ihst  he  had  no  authority  to  warrant  the  hay,  and 
that  he  made  no  warranty ;  and  there  was  conflicting  evidence 
as  to  what  was  said  by  the  auctioiHeer  at  the  sale.  It  appeared 
that  the  plaintiff  was  present  and  kept  the  account  of  the  sales ; 
but  it  did  not  appear  that  he  had  any  knoiwledge  of  the  hay,  or 
authorized  any  sale  of  it  by  sample,  or  made  any  representation 
or  warranty  about  it 
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^  Theie  was  evidence  tending  to  show  that  after  the  hay  was 
delivered  it  was  musty  and  Bour,  and  the  defendant's  horses 
woald  not  eat  it. 

<<  The  court  instructed  the  jury  that^  unless  they  were  satisfied 
that  the  plaintiff  warranted  the  hay,  or  authorised  the  auctioneer 
to  warrant  it,  they  must  find  for  the  plaintiff;  and  that  if  the 
hay  was  sold  by  a  sample,  it  would  amount  to  a  warranty  that 
the  bulk  was  as  good  as  the  samide^  if  the  parties  so  understood 
and  intended  it  as  a  sale  by  sample. 

^  The  defendant  requested  the  court  to  instruct  the  jury  'that 
the  auctioneer,  being  the  agent  of  the  plaintiff,  if  they  were  sal^ 
isfied  that  he  made  any  warranty  in  the  presence  of  the  plaintiff, 
he  was  bound  by  it;  that  if  the  auctioneer  sold  and  the  defend- 
ant purchased  the  bay  by  a  sample,  it  was  a  warranty,  and  the 
plaintiff  was  bound  by  the  sale  and  repcesentation  as  made  by  the 
auctioneer ;  and  that  if  the  auctioneer  made  any  representation 
in  relation  to  the  quality  or  kind  of  hay  by  word  or  deed,  Ihe 
plaintiff  wad  bound  by  it'  And  the  court  so  instructed  the  jury, 
adding  however  the  qualification  '  if  the  plaintiff  had  knowledge 
of  it'  To  this  qualification  the  defendant  excepted.  The  jnry 
returned  a  verdict  for  the  plaintiff" 

A.  R.  Broton^  for  the  defendant,  cited  MorUm  v.  Deoii,  13 
Met  385;  Chit  Con.  (8th  Amer«  ed.)  3M;  Story  on  Sales, 
§  851. 

A.  P.  Barmey^  icft  the  plaintiff* 

BioBLow,  J.  1.  The  parties  to  the  suit  were  oompetent  wit* 
nesses.  The  exception  in  £(f.  1856,  e^  188,  is  intended  to  apply 
only  to  cases  where  the  suit  is  brought  by  or  against  an  execu* 
tor  or  administrator,  on  a  contract  or  cause  of  action  made  or 
existing  before  the  death  of  the  party  represented  on  the  record, 
and  not  to  a  ease  like  the  present^  where  the  action  is  brought 
on  a  contract  made  with  an  administrator  personally  concerning 
the  sale  of  the  effects  in  bis  hands. 

S.  The  instructions  as  to  the  right  and  authority  of  the  auo 
tioneer  to  warrant  the  article  sold  were  correct  We  doubt 
whether,  in  an  ordinary  sale  of  goods  by  auction,  an  auctioneer 
virtute  officii  has  any  right  or  authority  to  warrant  goods  sold 
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by  him,  in  the  absence  of  any  express  authority  from  bis  princi* 
pal  to  do  so,  and  witboot  proof  of  some  known  and  established 
usage  of  trade,  from  which  an  authority  can  be  implied.  The 
Monte  Allegre,  9  Wheat  647.  IfyUm  v.  Suffolk  County  MiUsy 
11  Cosh.  689.  However  this  may  be,  we  are  dear  that  he 
has  no  such  authority  in  a  case  like  this,  where  he  acts  as 
agent  for  an  administrator  in  selling  the  goods  of  his  intes* 
tate.  The  nature  of  the  sale  and  the  representative  capacity 
in  which  the  vendor  acts  in  employing  the  auctioneer,  preclude 
any  implied  right  or  anthority  in  the  lattdr  to  make  a  warranty, 
binding  on  the  administrator  personally,  of  the  soundness  of  the 
articles  sold  Exceptions  overruled. 


Timothy  Pearson  vs.  William  Stobdard  &  another. 

A  pfomiaeoiy  note  iMjsble  ^  ibar  month*  after,  fbr  yalno  reeeired,**  is  payable  four  monthi 
afterdate. 

In  an  action  on  a  promissory  note  payable  to  S.  or  order,  signed  on  the  back  by  S.,  and, 
below  that^  by  W.,  with  "  waiving  demand  and  notice  **  written  over  the  name  of  each, 
oml  eridenee  is  admiseible  to-show  that  W.  signed  thd  note  before  its  delivery  to  S.,  and 
18  therefore  liable  as  an  original  promisor;  and  the  admission  of  evidence  that  S.  refused 
to  take  the  note,  unless  the  maker  ^*  would  get  another  name  to  be  responsible  to  him  on 
it,**  is  immaterial  and  no  ground  of  exception. 

Action  of  contract,  commenced  on  the  14th  of  October 
1856,  against  Stoddard,  Scott  (who  was  defaulted)  and  Whit- 
bead,  on  the  following  promissory  note: 

''  $100.  Lowell,  June  2d  1856. 

"  Four  months  after  for  valne  received  I  promise  to  pay  E.  W. 
Soott  or  his  order  tiie  sum  of  one  hundred  dollars  with  interest. 

«  William  Stoddard." 

On  the  back  of  the  note  was  written  ''  waiving  demand  and 
notice.  E.  W.  Scott"  And  under  that,  "  Waiving  demand 
and  notice.    Darius  Whithead." 

At  the  trial  in  the  court  of  common  pleas,  the  plaintiff  intro- 
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dnced  evidence  of  the  genaineness  of  the  signatores^  and  for  the 
purpose  of  proving  that  Whithead  was  not  an  indorser,  bnt  an 
')rigina]  promisor,  called  Scott  as  a  witness,  who  testiBed  ^  that 
De  wrote  the  note ;  that  it  was  for  a  debt  which  Stoddard  owed 
him ;  that  he  told  Stoddard  he  would  not  take  it  unless  he 
would  get  another  name  to  be  responsible  to  him  on  it ;  thai 
after  Stoddard  signed  said  note,  and  before  he  delivered  it  im 
Scott,  he  took  it  to  Whithead,  and  Whithead  pat  his  name 
on  the  back  of  it,  writing  over  his  name  the  words  *  waiving 
demand  and  notice ; '  that  Stoddard  afterwards  delivered  it  in 
that  condition  to  Scott,  in  payment  of  the  debt  which  he  owed 
him ;  that  Scott  afterwards  put  his  own  name  on  the  back  of 
the  note  above  Whithead's  signature,  writing  above  his  own 
name  <  waiving  demand  and  notice ; '  that  he  then  negotiated 
the  note  for  value  to  Pearson;  Scott  and  Pearson  (as  Scott 
testified  on  cross-examination)  having  made  a  previous  arrange- 
ment that  if  Scott  would  get  such  a  note,  Pearson  would  take 
it  and  let  him  have  the  money  on  it." 

The  defendants  objected  to  the  introduction  of  this  testimony 
to  contradict  or  vary  the  terms  of  the  note.  But  Mellen^  C.  J. 
admitted  it  for  the  purposes  for  which  it  was  offered ;  and  ruled 
that  the  testimony  of  Scott^  if  true,  made  Whithead  an  original 
promisor  and  not  an  indorser ;  and  also  ruled  that  the  note  was 
due  and  payable,  by  its  terms,  in  the  absence  of  any  testimony 
on  that  point,  at  the  time  of  the  instituting  of  the  suit  Scott 
was  defaulted.  The  jury  returned  a  verdict  for  the  plaintiff,  and 
the  defendants  alleged  exceptions. 

A,  F.  L.  NorriSj  for  the  defendants,  upon  the  point  of  the  time 
of  payment  of  the  note,  cited  Story  on  Notes,  §§  27,  28,  29 ; 
upon  the  competency  of  Scotf  s  testimony,  1  Greenl.  Ev.  §  276 ; 
and  upon  its  effect.  Pierce  v.  Mann,  17  Pick.  244. 

D.  S.  Richardson^  for  the  plaintiff,  cited  to  the  first  point 
Henry  v.  Jones^  8  Mass.  455 ;  Phipps  v.  Tanner^  5  Car.  &  P. 
48S;  and  to  the  others.  Union  Bank  ▼.  WilHSj  8  Met  504;  Bry^ 
ant  v.  Eastman^  7  Cnsh.  Ill ;  Biky  y.  Gferrishj  9  Cush.  104. 

Dewet,  J.  1.  It  is  objected  that  by  the  terms  of  the  note  the 
same  was  not  due  and  payable  at  the  time  when  the  suit  wai 
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institoted  This  objection  arises  wholly  from  the  use  of  the 
words  *'  four  months  afters"  and  it  is  contended  that  this  cannot 
be  read  '^  four  months  after  date,''  but  is  quite  as  properly  read 
**  four  months  after  sight,"  or  "  four  months  after  request,"  and 
so  being  uncertain,  no  legal  liability  exists  to  pay  the  note 
in  four  months  after  date*  We  think  this  objection  cannot 
ayail,  and  that  the  proper  reading  of  the  note  is  "  four  months 
after  date,"  the  omission  of  the  last  word  being  properly  sup- 
plied,  and  the  most  obvious  and  natural  reading  being  in  that 
form. 

2.  The  testimony  of  Scott  was  properly  admitted  to  the  ex* 
tent  of  showing  the  time  when  the  name  of  the  defendant  was 
written  upon  the  note,  and  whether  it  was  before  or  after  it  was 
indorsed  by  the  payee.  To  this  extent  such  evidence  is  compe- 
tent, and  is  not  in  violation  of  the  rule  excluding  oral  evidence 
when  offered  to  control  a  written  contract  Under  our  numer- 
ous decisions,  which  are  collected  and  stated  in  the  case  of 
Union  Bank  of  Weymouth  8f  Braintree  v.  Willis^  8  Met.  504,  as 
well  as  by  various  subsequent  decisions,  a  signature  on  the  back 
of  a  negotiable  note  by  a  third  person  in  blank,  before  the  same 
has  been  put  in  circulation,  or  delivered  to  the  payee,  and  before 
any  indorsement  of  the  note  by  the  payee,  creates  the  relation 
and  liability  of  a  maker  of  the  note. 

The  nature  of  the  contract  and  the  character  of  the  liability 
of  the  defendant  depended  therefore  upon  the  fact  of  the  time 
when  he  placed  his  name  upon  the  note ;  and  this  is  to  distin- 
guish his  liability,  whether  it  be  that  of  maker,  guarantor  or 
indorser.  The  additional  facts  stated  by  the  witness,  beyond 
that  of  the  time  of  the  signature,  were  immaterial,  and,  although 
not  strictiy  adndssible,  furnish  no  ground  for  setting  asid^*.  the 
verdict. 

The  words  ^  waiving  demand  and  notice,"  written  above  the 
name  of  the  defendant,  although  certainly  more  appropriate 
words  to  accompany  an  indorsement  of  a  note  by  a  regular  in- 
dorser, yet  do  not  change  the  relation  of  the  defendant,  or  his 
liability  to  be  charged  as  maker,  if  in  fact,  when  he  signed  the 
note,  the  same  had  not  been  negotiated  by  the  payee  and  in- 
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dorsed  by  him.  The  evidence  shows  that  this  was  the  fact,  and 
of  course  controls  any  inference  which  might  otherwise  be 
drawn  from  the  use  of  the  words  recited. 

Exceptions  ovemUed, 


Charles  R.  Nichols  vs.  Henry  F.  Holt. 

The  indorsee  of  a  promissory  note,  upon  receiving  A  partial  payment  ftom  the  maker,  agnsed 
not  to  sae  him  for  the  balance,  and  sobseqoently  transfbrred  the  note  to  H.  H.  sued  th« 
indorser  for  the  balance,  and  attached  his  real  estate;  and  he  pending  the  suit  conveyed 
said  estate  to  W.,  taking  bacic  an  agreement  to  save  him  harmless  from  the  suit.  H.  re- 
covered judgment  for  the  balance  of  the  note  and  levied  on  the  estate;  and  transferred 
the  judgment  and  the  estate  levied  on  to  B.,  who  agreed  with  the  malcer  to  obtain  fcr 
him  a  discharge  of  all  liability  upon  the  note.  ffeU  that  the  indorser  could  recover  of 
the  maker  the  amount  which  he  had  been  obliged  to  pay;  and  that  evidence  of  the  na- 
ture and  consideration  of  the  conveyance  by  him  to  W.  and  that  W.  had  no  knowledge 
of  the  attachment  was  immaterial,  and  its  exclusion  no  ground  of  exception. 

Action  of  contract  against  the  maker  of  a  promissory  note 
for  $689.50,  dated  February  2l8t  1848,  and  payable  to  the  plain- 
tiff.    Answer,  no  interest  in  the  plaintiff;  and  payment. 

At  the  trial  in  the  court  of  common  pleas  at  December  term 
1856  before  Perkins,  J.,  the  defendant  introduced  evidence  of 
these  facts :  The  plaintiff  indorsed  the  note  for  valuable  con- 
sideration to  J.  W.  Blodgett  &  Company,  who,  on  the  1st  of 
December  1848,  upon  receiving  $369  from  the  defendant,  signed 
an  agreement  "  not  to  sue  or  molest  him  by  reason  of  said  note, 
nor.  at  any  time  hereafter  call  upon  him  for  the  payment  of  said 
note,"  and  ^*  not  to  call  on  Charles  R.  Nichols  as  indorser  of  the 
note  for  the  space  of  nine  months  from  the  date  of"  that  agree- 
ment Blodgett  &  Company  subsequently  transferred  the  note 
to  Ephraira  Hutchins,  who  after  the  expiration  of  nine  months 
sued  the  plaintiff  as  indorser,  attached  his  real  estate,  recovered 
judgment  against  him  for  the  balance  due  upon  the  noie,  and 
satisfied  it  by  a  levy  of  execution  upon  the  real  estate.  After 
the  attachment  and  pending  the  suit,  the  plaintiff  conveyed  his 
real  and  pergonal  property  to  Daniel  West,  taking  back  an  ob- 
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ligation  to  defend  the  action  brought  by  Hutchius,  and  to  save 
the  plaintiff  harmless  from  that  action,  and  from  any  judgment 
thereon.  Hutchins,  with  the  assent  of  the  plaintiff  and  defend- 
ant, assigned  the  judgment  recovered  by  him  against  the  plain* 
tiff  to  Daniel  Bradt,  and  gave  him  a  quitclaim  deed  of  the 
property  levied  upon ;  and  Bradt  agreed  to  procure  for  the  de- 
fendant  a  full  discharge  from  all  liability  upon  the  note  in  suit 

The  defendant  offered  to  prove  by  West  that,  when  be  took 
the  deed  of  the  land  attached,  nothing  was  said  about  the 
attachment,  and  that  be  did  not  think  of  it;  the  actual  consid- 
eration of  that  conveyance ;  that  West  defended  Hutcbins's  suit 
at  his  own  expense ;  that  previously  to  that  conveyance  he  had 
become  liable  for  the  plaintiff  to  the  amount  of  $8000  ;  and  that 
all  the  property  so  conveyed  did  not  exceed  $4000  in  value. 
But  all  this  evidence  was  excluded  as  immaterial 

The  judge  instructed  the  jury  that  if  the  plaintiff,  at  the  com- 
mencement of  this  suit,  held  the  interest  in  the  note,  which  he 
appeared  from  the  evidence  introduced  to  have  held,  and  if  there 
had  been  no  other  payments  than  those  proved,  he  was  entitled 
to  recover.  The  jury  returned  a  verdict  for  the  plaintiff,  and  the 
defendant  alleged  exceptions* 

Ji.  B.  Caverly^i  for  the  defendant. 

B.  jP.  Butler^  for  the  plaintiff. 

Metcalf,  J.  The  court  cannot  see,  in  the  evidence  given  by 
the  defendant,  any  legal  defence  to  this  action.  The  defendant 
has  paid  only  $369  on  the  note ;  the  plaintiff,  as  indorser,  has 
paid  the  balance  by  satisfying  a  judgment  therefor. in  a  suit 
against  which  he  had  no  legal  defence ;  and  be  is  now  entitled 
to  recover  that  balance  from  the  defendant  in  this  action.  Such 
is  the  effect  of  the  transaction  between  Blodgett  &  Company 
and  the  defendant,  and  the  recovery  by  Hutcbins  against  the 
plaintiff.  Sohier  v.  Loringj  6  Cush.  537.  Hutchins  v.  Nichols^ 
10  Cush.  299.  And  this  claim  on  the  defendant  is  in  no  way 
impaired  or  affected  by  the  transactions  between  the  plaintiff 
and  West,  or  by  the  transactions  between  the  defendant  and 
Bradt 

The  plaintiff  has  the  note  in  his  possession ;  and  under  tbe^ 
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instractions  given  to  the  jury  it  must  now  be  taken  as  a  fact 
that  he  held  the  interest  in  it  when  he  commenced  this  action. 
And  we  need  not  inquire  whether  he  pursues  this  action  for  his 
own  benefit,  or  for  the  benefit  of  West,  to  whom  he  conveyed 
the  real  estate  which  Hutchins  had  attached  and  which  was 
levied  upon  in  satisfaction  of  Hutchins's  judgment. 

The  exceptions  to  the  exclusion  of  certain  testimony  ofiered 
by  the  defendant  at  the  trial  have  not  been  much  insisted  on  in 
argument,  and  cannot  be  sustained  That  testimony  was  not 
material  to  the  issue.  Exceptions  overruled. 


Joshua  Bennett  vs.  Patrick  Ryan. 

Jn  en  ectlon  on  e  promissoiy  note  given  in  consideration  of  a  warranty  deed  of  land,  the 
defendant  cannot  introduce  parol  evidence  that  other  land  waa  previonaly  agreed  to  be 
conveyed  to  him,  not  covered  by  the  description  in  the  deed,  and  Arom  which  be  waa 
afterwards  evicted. 

Action  of  contract  on  a  promissory  note.  Answer,  failure 
of  consideration. 

At  the  trial  in  the  court  of  common  pleas,  it  appeared  that 
the  note  had  been  given  as  part  of  the  consideration  of  a  deed 
from  the  plaintiff  to  the  defendant,  of  land  "with  the  buildings 
thereon,"  with  full  covenants  of  warranty. 

The  defendant  then  offered  to  show  that  he  bargained  with 
the  plaintiff  for  the  buildings  and  the  land  under  them,  as  shown 
on  a  certain  plan,  and  had  taken  the  deed  on  the  representation 
that  they  were  included  within  the  boundaries  in  the  deed  ;  but 
that  afterwards  he  found  that  the  buildings  were  set  partly 
upon  the  land  of  a  third  person,  who  evicted  him  and  com- 
pelled him  to  remove  the  buildings  at  an  expense  greater  than 
the  amount  sued  for. 

Bishop^  J.  ruled  that  the  evidence  did  not  support  the  defence, 
and  directed  a  verdict  for  the  plaintiff.  The  defendant  alleged 
exceptions. 
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B.  F.  BuUefj  for  the  defendant  The  evidence  which  was 
offered  tended  to  show  that  the  parties  bargained  for  certain 
buildings  and  the  land  under  thera,  and  that  the  plaintiff  falsely 
represented  that  the  same  were  conveyed  by  the  deed  in  con- 
sideration for  which  this  note  was  given.  This  was  a  fraud,  as 
the  plaintiff  was  bound  to  make  true  representations,  if  any. 
Hazard  v.  Irwin^  18  Pick.  108.  The  note  in  suit  was  not  given 
icft  the  land  described  in  the  deed,  but  for  the  buildings  and  land 
pointed  out  and  bargained  for.  The  evidence  offered  tended  to 
prove  a  total  failure  of  consideration,  and  should  therefore  have 
been  admitted.  Wearse  v.  Peirce^  24  Pick.  145.  DaggeU  v. 
Dagffeitj  8  Cush.  520.  Otherwise,  the  defendant  has  no  remedy ; 
for  the  covenants  in  the  deed  extend  only  to  the  land  described 
in  it  The  questions  of  firaudulent  intent  and  failure  of  consid- 
eration should  not  have  been  withdrawn  from  the  jury.  iVe<- 
coii  v.  WrigJUj  4  Gray,  461. 

A.  R.  Brownj  for  the  plaintiff. 

Shaw,  C.  J.  The  note  in  suit  was  given  in  consideration  for 
the  deed  actually  g^ven  and  accepted  by  the  grantee.  The 
attempt  now  is  to  show  by  parol  evidence  that  the  agreement 
was  to  convey  more  land  than  the  deed  conveyed,  which'  is  re- 
pugnant to  the  deed,  and  inadmissible.  If  there  was  a  fraudu- 
lent misrepresentation,  that  his  land  was  more  than  it  really 
was  and  embraced  the  whole  surface  on  which  a  certain  build- 
ing stood,  which  representation  was  wilfully  false,  and  the  d^ 
fendant  acted  upon  it  to  his  damage,  a  separate  action  will  lie. 
Broum  v.  Castles^  11  Cush.  849,  and  cases  there  cited. 

Exceptions  ovemUed. 
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John  A.  Whitney  vs,  Alfred  Bacon. 

Declarations  as  to  boundaries,  made  hy  one,  now  deceased,  who  had  previously  occupied, 
but  never  owned,  the  land,  and  who  bad  ceased  to  occupy  it  at  the  time  of  the  declara- 
tions, are  inadmissible  against  a  subsequent  owner. 

Action  of  tort  for  breaking  and  entering  the  plaintiff's 
close  At  the  trial  in  the  court  of  common  pleas,  the  plaintiff, 
as  part  of  his  testimony  to  prove  the  true  boundary  line  of  the 
close,  called  a  witness,  whom  Sanger^  X,  against  the  defendant's 
objection,  permitted  to  testify  that  Samuel  Perry,  now  deceased, 
who  had  previously  occupied,  but  never  owned,  the  land  adjoin- 
ing the  plaintiff's  dose  on  the  line  in  question  for  about  twenty 
five  years,  went  with  the  witness,  many  years  after  he  bad  ceased 
to  occupy  it,  to  the  disputed  line,  and  pointed  out  a  ditch  and 
certain  heaps  of  stones  as  the  true  boundary  of  the  plaintifi^s 
close.  The  verdict  was  for  the  plaintiff^  and  the  defendant 
alleged  exceptions. 

X  W.  Bacon,  for  the  defendant,  cited  Daniel  v.  Norths  11  East, 
372 ;  Wood  v.  Veal,  5  B.  &  Aid.  454 ;  TUkk  v.  Brown,  4  Ad  & 
•EL  369  ;  Papendick  v.  Bridgewater,  5  EI.  &  Bl.  176 ;  1  GxeenL 
Ev.  §  145 ;  Abington  v.  NorUi  Bridgeufoter,  23  Pick.  170 ;  Dag^ 
geU  V.  Shaw,  6  Met.  223 ;  BartteU  v.  Emerson,  7  Gray,  174. 

B.  F.  Ham,  for  the  plaintiff,  cited  Boardman  v.  Meed,  6  Pet 
841 ;  Van  Deusen  v.  Turner,  12  Pick.  532 ;  Lund  v.  1)fngsbor- 
ough,  9  Cash.  36 ;  Adams  v.  Stanyan,  4  Foster,  405 ;  1  Cowen 
&  Hill's  Notes  to  PhiL  Ev.  (3d  ed.)  244-251 ;  DaggeU  v.  Shaw, 
5  Met.  223;  Marcy  v.  SUme,  8  Cash.  4. 

BiOBLOw,  J.  The  general  rule  is  that  hearsay  evidence  is 
inadmissible.  To  render  it  competent  in  cases  of  boundary,  it 
must  fall  within  the  exception  to  the  rule  laid  down  in  DaggeU 
v.  Shaw,  5  Met.  228.  Flagg  v.  Mason,  8  Gray,  557,  &  cases 
cited.  In  the  present  case,  the  person,  whose  declarations  con- 
cerning the  boundary  of  the  close  in  question  were  admitted, 
was  not  in  possession  of  the  land  when  he  made  the  statements 
which  were  offered  in  evidence.  They  do  not  therefore  come 
within  the  exception,  and  were  erroneously  admitted. 

Exceptions  sustained^ 
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Abnbr  Phelps  vs.  Asa  ?•  Mobse. 

In  tn  action  of  tort  for  forcibly  entering  the  plaintiff  *8  cloee  and  taking  up  and  converting 
two  poata,  the  taking  and  oonversion  of  the  posts  ia  matter  of  aggravation,  and  disproving 
it  does  not  defeat  the  action. 

Action  op  tort,  commenced  b^ore  a  jastice  of  the  peace. 
The  declaration  cdleged  that  ^the  defendant  forcibly  entered 
the  plaintiff's  close,"  (desoribedi)  ''  and  took  and  carried  away 
two  cedar  posts  erected  and  set  up  for  the  purposes  of  designat- 
ing the  boundaries  of  said  close,  and  converted  them  to  his  own 
use."  The  defendant  by  an  ocal  plea  denied  the  plaintiff's  right 
to  maintain  the  action. 

At  the  trial  in  the  court  of  common  pleas  before  Perkins^  J^ 
tiiere  was  evidence  that  the  defendant  and  bis  servant  entered 
the  plaintiff's  dose  and  removed  a  fence,  of  which  the  cedar 
posts  were  not  part ;  and  that  his  servant  removed  said  posts ; 
but  there  was  conflicting  evidence  upon  the  question  whether 
these  posts  were  removed  in  the  presence  of  the  defendant  or  by 
his  direction.  The  defendant  requested  the  judge  to  instruct  the 
jury,  that  unless  they  were,  the  action  could  not  be  maintained. 
But  the  judge  refused ;  and  instructed  the  jury  that  '^  if  they 
found  that  the  defendant  bad  committed  the  trespass  on  the 
plaintiff's  land  as  charged  in  the  declaration,  they  might  find 
him  guilty,  thojgh  they  might  not  be  satisfied  that  he  took 
up  and  converted  the  cedar  posts,  but  in  this  latter  case  they 
would  find  only  nominal  damages."  The  jury  returned  a  ver- 
dict for  the  plaintiff  for  nominal  damages,  and  the  defendant 
alleged  exceptions. 

X  A  Jacobs  J  for  the  defendant 

a  R.  Train,  for  the  plaintiff. 

By  thb  Court.  The  allegation  of  the  removal  of  the  posts 
was  merely  by  way  of  aggravation,  and  disproving  that  did  not 
defeat  the  action.  Eames  v.  Prentice,  8  Cush.  337.  Knapp  v» 
Slocambj  ante,  75.  Exceptions  overruled. 
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Silas  Sanborn  vs.  William  W.  Dennis. 

The  provision  of  8L  1853,  c.  316,  that  a  suit  in  equity  for  the  redemption  of  a  mortgage, 
commenced  by  bill  inserted  In  a  writ,  shall  not  be  deemed  to  be  commenced  ontil  service 
of  the  writ,  is  not  affected  by  Sli.  1855,  c.  194,  and  1856,  c.  88,  defining  the  general  eqotty 
Jarisdiction  of  this  coart  in  cases  of  fraud,  mortgages,  accident  and  mistake. 

The  neglect  of  a  mortgagee  io  poesession  to  render  to  the  mortgagor  on  demand  an 
account  of  the  amonnt  due  on  the  mortgage  is  no  reason  for  extending  the  time  of 
redemption. 

Bill  in  equity,  inserted  in  a  writ,  dated  Febniary  5tb  1856, 
and  served  on  the  defendant  on  the  8tb  of  said  February,  and 
duly  entered  on  the  return  day,  for  the  redemption  of  land  in 
Cambridge  from  a  mortgage,  under  which  the  mortgagee  had 
entered  for  foreclosure  on  the  8th  of  February  1853,  and  con* 
tinued  in  possession  till  the  assignment  of  his  interest  to  the 
defendant,  who  had  continued  in  possession  ever  since. 

The  defendant  contended  that  the  suit  was  brought  too  late, 
because  no  copy  of  the  writ  and  of  the  description  of  the  land 
had  been  deposited  in  the  clerk's  office  within  three  days  after 
the  service,  as  required  by  8L  1853,  c.  316.  The  plaintiff  ad- 
mitted that  no  such  copy  had  been  filed ;  but  insisted  that  that 
statute  had  been  repealed  by  £!^.  1855,  c.  194,  and  1856,  c  38, 
which  declare  that  this  court  "  shall  have  jurisdiction  in  equity 
in  all  cases  of  fraud,  and  of  conveyances  or  transfers  of  real 
efctate  in  the  nature  of  mortgages,"  and  "of  accident  or  mis- 
take," "  where  the  party  asking  relief  has  not  a  plain,  adequate 
and  complete  remedy  at  common  law,  with  the  powers  belong- 
ing to  said  court  in  suits  in  equity ; "  but  neither  of  which  con- 
tains any  provisions  as  to  service,  or  as  to  what  shall  be  deemed 
the  commencement  of  a  suit 

The  defendant  admitted  that  within  three  years  after  the  entry 
to  foreclose,  the  plaintiff  had  requested  him  to  render  an  account 
of  the  amount  due  under  the  mortgage,  and  that  he  had  not 
complied  with  the  request  The  plaintiff  contended  that  this 
neglect  of  the  defendant  to  render  an  account  had  unfairly  pre- 
vented him  from  redeeming,  and  that  the  time  allowed  him  for 
redemption  ought  to  be  extended. 
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Parker  v.  Bogg. 

Bnt  Merrick^  J.  ruled  that  the  plaintiff  could  not  support  bis 
bill  on  either  ground,  and  reported  the  case  to  the  full  court 

O.  E.  Betton^  for  the  complainant 

J.  A.  Jacobs^  for  the  defendant 

By  the  Court.  The  provision  of  St.  1853,  c.  818,  is  ex- 
plicit, that  when  a  bill  in  equity  for  the  redemption  of  a  mort- 
gage of  real  estate  is  inserted  in  a  writ,  the  depositing  of  the 
writ  or  a  copy  thereof  in  the  clerk's  office  shall  be  deemed  the 
commencement  of  the  suit,  unless  it  is  so  deposited  within  three 
days  after  service,  and  in  that  case  the  service  shall  be  deemed 
the  commencement  of  the  suit 

As  it  is  admitted  in  this  case,  that  the  service  was  made  on 
the  last  day  of  the  three  years,  and  no  copy  of  the  writ  was  de- 
posited in  the  clerk's  office  within  three  days  after  that,  the  suit 
was  commenced  too  late. 

The  Sis.  of  1855,  c.  194,  and  1856,  e.  38,  defining  the  gen- 
eral equity  jurisdiction  of  this  court,  do  not  affect  this  specific 
provision  of  the  St.  of  1853,  c.  316.  They  are  not  upon  the 
same  subject  matter. 

There  is  no  evidence  of  any  fraud,  mistake  or  accident,  to 
require  the  interposition  of  a  court  of  equity. 

Judgment  for  the  defendant. 


Abbl  Parker  vs.  Joseph  JEIuqo. 

A.  Judgment  nndered  twenty  yevn  ago,  and  reoantlj  made  ap  by  permiasion  of  the  court, 
may  be  allowed  to  be  set  off  in  an  action  commenced  many  yean  after  that  judgment  and 
befofe  the  completion  of  the  record. 

Action  op  contract,  commenced  at  September  term  1835 
of  the  coiurt  of  common  pleas,  on  a  judgment  recovered  by 
Parker  against  Rugg  at  December  term  1835  of  that  court  for 
damages  and  costs. 

VOL.  IX.  14 
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At  that  same  term  judgment  was  rendered  against  Parker  by 
default  in  an  action  brought  against  him  by  Bagg  on  two  prom- 
issory notes ;  but,  by  reason  of  Rugg's  omission  to  furnish  the 
clerk  with  the  necessary  papers,  the  record  of  that  judgment 
was  not  completed  until  December  term  1855,  when  the  court 
of  common  pleas,  upon  a  petition  presented  at  September  term 
next  preceding,  ordered  it  to  be  completed.  To  that  order 
Parker  alleged  exceptions,  which  were  overruled  by  this  court  at 
October  term  1856,  (7  Gray,  172,)  and  the  case  remitted  to  the 
court  of  common  pleas,  where  the  record  of  that  judgment  was 
then  made  up  pursuant  to  its  order.  On  the  day  of  the  pas- 
sage of  that  order,  in  December  1855,  that  court  had  allowed 
Bugg,  against  Parker's  objection,  to  file  a  declaration  in  set-off 
in  this  action,  founded  on  that  judgment.  No  part  of  either 
judgment  has  ever  been  paid.  The  parties  submitted  to  the 
decision  of  the  court  of  common  pleas,  and,  by  appeal,  to  thia 
court,  the  question  whether  upon  these  facts  the  judgment 
agEunst  Parker  could  be  filed  in  set-off 

8.  A,  Browriy  for  the  plaintiff.  No  demand  can  be  filed  in 
set-off,  which  is  not  a  subsisting  debt  due  at  the  time  of.  the 
commencement  of  the  action.  Rev.  Sts.  c.  96,  §  4.  Vamey  v. 
Brewstefy  14  N.  H.  49.  Ca/rpenter  v.  Butterfieldy  3  Johns.  Gas. 
145.  Jefferson  County  Bank  v.  Chapman^  19  Johns.  322.  The 
right  of  set-off  rests  only  on  statutes,  and  is  not  to  be  extended 
beyond  their  words.  At  the  time  of  the  commencement  of  this 
action,  the  defendant  had  no  claim  on  which  be  could  have 
brought  a  suit ;  and  whether  he  ever  would  have  any  depended 
upon  the  discretion  of  the  court. 

If  the  defendant  can  be  allowed  to  file  his  judgment  in  set- 
off, it  must  be  upon  the  ground  that  after  the  order  for  the  com- 
pletion of  the  record  the  judgment  is  to  be  considered  as  in  all 
respects  of  the  term  at  which  it  was  originally  rendered.  And 
thus  the  party  who  obtained  it  might  file  it  in  set-off,  and  yet 
the  adverse  party,  if  six  years  elapsed  before  the  completion  of 
the  record,  have  no  opportunity  to  sue  out  a  writ  of  error.  Rev 
Sts.  c.  112,  §  19. 

£.  A.  Kelty^  for  the  defendant 
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BioELOw,  J.  The  court  of  common  pleas,  in  ordering  the 
record  of  the  judgment  of  Rngg  against  Parker  to  be  made  up, 
rendered  no  new  judgment,  but  only  perfected  the  evidence  of 
the  judgment  rendered  at  December  term  1836.  That  judg- 
ment was  therefore  in  existence  at  the  time  of  the  commence* 
raent  of  this  action,  and  so  a  proper  matter  of  set-off. 

Exceptions  overruled 


Isaac  W.  Bangs  &  another  vs.  Shepherd  Watson. 

A  judgment  on  a  debt  for  Decessaries  is  barred  by  a  certificate  of  discharge  nnder  8abs%>> 
qnent  proceedings  in  insolvency^  although  the  original  debt  would  not  be  barred. 

Drwst,  J.  This  is  an  action  upon  a  judgment,  in  defencs 
of  which  the  defendant  sets  up  a  discharge  under  our  insolvent 
laws.  The  plaintiff,  admitting  the  legality  of  the  proceedings 
in  insolvency,  and  that  the  usual  discharge  was  granted  to  tb» 
defendant,  yet  denies  that  it  constitutes  any  defence  to  the  prej- 
etit  action,  inasmuch  as  by  the  provisions  of  St.  1848,  c.  304, 
1 10,  it  is  provided  that  no  discharge  of  a  debtor  under  the  insoF- 
vent  acts,  ^  shall  bar  any  claim  for  necessaries  furnished  to  such 
debtor,  or  to  his  family,  unless  such  claim  shall  have  been 
proved  against  his  estate.''  The  question  is,  whether  the  pres- 
ent claim  falls  within  the  provisions  of  this  section. 

This  suit  is  brought  upon  a  judgment  recovered  in  the  court 
of  common  pleas  in  December  1850.  That  judgment  was  not 
proved  against  the  estate  of  the  insolvent,  and  the  plaintiff  now 
offers  to  show  that  the  demand  upon  which  it  was  recovered 
was  for  necessaries  furnished  by  the  plaintiff  to  the  defendant 
It  is  contended  on  the  part  of  the  defendant  that  the  original 
indebtedness,  or  cause  of  action  in  the  suit  in  which  judgment 
was  rendered  in  1850,  was  merged  in  the  judgment,  and  that 
flie  only  existing  debt  that  could  have  been  proved  in  insolvency 
was  a  debt  for  money  due  on  a  judgment. 
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How  far  a  judgment  is  to  be  considered  as  a  merger  of  the 
original  cause  of  action,  and  how  far  on  the  other  band  the 
court  will  look  into  the  judgment  for  the  purpose  of  ascer* 
tainlng  what  the  original  cause  of  action  was,  seems  to  be  a 
point  upon  which  even  our  own  authorities  are  not  entirely 
uniform. 

In  Beits  v.  Baglpj  12  Pick.  57!^,  where  an  action  was  brought 
upon  a  judgment  rendered  in  Massachusetts,  between  parties 
resident  in  New  York,  and  where  the  original  cause  of  action 
was  a  debt  created  in  New  York  and  subject  to  the  insolvent 
law  of  New  York,  the  court  did  look  behind  the  judgment,  and 
give  effect  to  the  discharge.  Unless  a  distinction  can  be  taken 
from  the  fact  that  the  debt  was  contracted  in  New  York,  and 
the  parties  always  had  resided  in  New  York,  as  well  at  the  time 
of  the  creation  of  the  debt  as  at  the  time  of  instituting  a  suit 
and  obtaining  a  judgment  in  Massachusetts,  the  decision  in  the 
case  of  Betts  v.  Boffly  seems  at  variance  with  the  more  recent 
cases  decided  by  this  court  as  to  the  effect  of  a  judgment  in 
merging  the  original  cause  of  action. 

In  Sampson  v.  Clarke  2  Cush.  173,  where  a  judgment  was 
recovered  three  days  after  the  first  publication  of  notice  that  a 
warrant  had  issued  against  the  estate  of  the  debtor,  the  court 
held  that  the  original  demand  could  not  be  proved,  because  it 
was  extinguished  by  the  judgment;  and  the  judgmentdebt  could 
not  be  proved,  because  the  same  was  not  rendered  until  after 
the  publication  of  notice  of  the  issuing  of  the  warrant  In 
Rindge  v.  Brecky  10  Cush.  43,  where  a  promissory  note  was 
sued,  and  a  discharge  under  the  insolvent  laws  pleaded  in  de- 
fence, the  court  refused  to  allow  the  plaintiff  to  show  that  the 
consideration  of  the  note  was  a  debt  due  for  necessaries  fur- 
nished by  the  plaintiff  to  the  defendant,  and  that  the  note  was 
given  in  settlement  of  the  book  account  theref<Nr.  It  was  said 
in  that  case  by  the  court  that  '*  the  plaintiff's  claim  was  on  a 
promissory  note,  and  not  on  an  account  for  necessaries.  By 
taking  the  note,  the  party  obtained  the  advantage  of  condnsive 
proof  of  his  debt,  and  the  power  of  negotiating  it ;  by  retaining 
his  original  demand,  he  would  have  had  the  advantage  of  ptov* 
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log  his  debt,  or  of  retaining  bis  cause  of  action  against  the 
debtor,  in  case  of  insolvency.  Bot  be  could  not  retain  both, 
and  by  electing  one  be  relinquished  the  other." 

It  seems  to  us  that  the  case  is  still  stronger  here,  as  a  judg- 
ment must  be  held  to  operate  more  fully  as  a  merger  of  the 
original  cause  of  action  than  the  taking  of  a  negotiable  note, 
payable  on  demand*  As  a  matter  of  evidence  the  judgment  is 
&r  more  conclusive*  It  has  also  the  benefit  of  exemption  from 
the  general  istatute  of  limitations,  thus  rendering  it  more  avail- 
able than  an  account.  It  would  not  be  open  to  the  defendant 
to  inquire  into  the  coj^sideration,  and  the  plaintiff  may  also 
properly  be  estopped  from  a  similar  inquiry  for  the  purpose  of 
rendering  his  judgment  more  effectual. 

The  decision  in  the  case  of  Sampson  v.  Clarkj  which  has  also 
been  followed  by  others,  certainly  establishes  the  doctrine  that  a 
judgment  is  a  merg^  of  the  cndginal  cause  of  action,  so  far  as 
to  defeat  any  claim  for  an  allowance  under  it,  against  an  insol- 
vent estate.  See  Faxon  v.  Baxter,  11  Cush.  37,  and  cases  cited. 
If  this  be  so,  such  judgment  must  also  defeat  any  claim  to  recur 
to  the  original  cause  of  action  to  avoid  a  discharge  which  would 
be  good  against  any  judgment  rendered,  as  this  was,  before  the 
institution  of  the  prodbedings  in  insolvency. 

Exceptions  overruled. 

iL  F.  L.  Norris,  for  the  plaintiff 

iL  R.  Brown,  for  the  defendant 


Martha  G.  Richardson  vs.  Caleb  Richardson. 

Th«  Imsm  of  part  erf*  a  hoote,  with  »  right  **  to  have  the  improremeDt  of  all  the  homettead 
land/*  cannot  grant  a  license  to  a  stranger  to  paaa  for  his  own  purposes  over  the  land, 
against  the  will  of  the  lessor. 

Action  of  tort  for  breaking  and  entering  the  plaintiff's 
close.  The  facts,  as  shown  by  the  report  of  an  arbitrator,  to 
whom  the  case  was  referred,  are  stated  in  the  opinion. 
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Merrick,  J.  The  defendant  attempts  to  justify  the  acts  com* 
plained  of  under  a  license  from  Dustin,  the  plaintiff's  lessee.  It 
is  found  by  the  arbitrator  that  the  plaintiff  is  the  owner  in  fee 
of  the  premises  described  in  the  declaration ;  and  that  the  par- 
ticular close,  on  which  the  alleged  trespass  was  committed, 
consists  of  a  small  strip  of  land  inclosed  on  each  side  by  fences, 
and  by  a  gate  and  bars  at  the  end  of  it,  and  is  appropriated  to, 
and  used  exclusively  for,  the  purpose  of  a  private  street  or  pas- 
sage way  from  the  public  highway  to  the  dwelling-house  and 
lands  in  the  occupation  and  improvement  respectively  of  her- 
self and  her  tenant  Dustin  under  his  lease.  The  latter,  so  far 
as  he  had  any  legal  right  to  do  so,  against  the  will  and  objec- 
tion of  his  lessor,  gave  permission  to  the  defendant  to  pass 
through  and  over  this  passage  way  to  his  own  land,  and  to  use 
it  for  that  purpose  at  his  pleasure.  In  the  opinion  of  the  arbi- 
trator, Dustin  had  no  right  under  his  lease  to  give  such  license 
or  grant  such  a  privilege.  But  this  question  is  expressly  re- 
served  and  referred  to  the  consideration  of  the  court ;  and  in  the 
alternative  award  reported,  the  judgment  now  to  be  entered  is 
made  dependent  upon  the  determination  of  it. 

By  the  provisions  of  the  lease  to  Dustin,  the  plaintiff  demised 
to  him  for  a  term  of  years  a  certain  "described  part  of  her 
dwelling-house  and  other  buildings  standing  on  the  close  de» 
scribed  in  the  declaration,  and  also  gave  to  him  the  right  ^  to 
have  the  improvement  of  all  the  homestead  land  "  which  came 
to  her  by  virtue  of  the  last  will  of  her  deceased  husband.  As 
the  private  passage  way  before  mentioned,  from  the  public  high- 
way to  the  dwelling-house,  constituted  a  part  of  the  homestead 
farm,  the  lessee  was  entitled  to  have  the  improvement  of  it. 
But  how,  in  what  manner,  and  to  what  extent,  was  he  to  have 
the  use  and  enjoyment  of  it  ?  The  answer  is  plain,  that  he  was 
to  use  it,  according  to  what  it  is  obvious  must  have  been  the 
understanding  of  the  parties  to  the  contract,  for  the  only  pur- 
pose for  which,  in  connection  with  the  occupation  of  the  whole 
estate,  it  was  prepared,  set  apart  and  exclusively  appropriated. 
He  has  an  unrestricted  right  of  way  there,  to  whatever  extent  it 
should  be  found  needful  in  the  conduct  of  his  business  and  the 
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complete  enjoyment  of  the  leasehold  premises ;  and  this  includesi 
of  course,  an  anthority  to  grant  a  license  for  the  use  of  it,  in 
common  with  himself,  to  all  persons  whom  he  employs  or  sup- 
ports on  the  premises,  or  who  have  any  lawful  occasion  to  resort 
to  the  place  or  to  hold  communication  with  any  persons  resi* 
dent  there.  But  this  is  the  limit  of  his  right,  and  be  cannot 
enlarge  it,  nor  confar  upon  others  any  of  the  privileges  which 
the  lease  secures  only  to  him ;  nor  enlarge  a  private  way,  set 
apart  and  appropriated  by  the  plaintiff  exdusively  to  the  con- 
venient occupation  and  improvement  of  her  own  estate,  into  a 
thoroughfare  for  strangers  or  adjoining  proprietors.  Such  a 
grant  to  the  tenant  in  no  degree  tended  to  dispossess  the  plain- 
tiff of  the  dose  in  questtoai  It  kft  it  in  her  possession  as  befovci 
subject  only  to  the  easement  of  a  right  of  way  created  by  the 
lease  in  behalf  of  the  lessee ;  with  this  exception  it  remained 
wholly  her  own.  The  license  therefore,  which  was  given  by 
Dustin  to  the  def^dant,  to  use  that  land  for  the  purpose  of 
passing  across  it  to  lands  of  his  own,  was  unauthorized,  and  as 
against  the  rights  of  the  plaintiff  entirely  ineffectuaL  And  con- 
sequently bjs  entry  upon  it  against  her  will,  and  in  opposition  to 
her  express  prohibition,  was  an  act  of  trespass,  for  which  he  is 
responsible  to  her.  The  conclusion  upon  the  whole  matter  is, 
that  the  opinion  expressed  by  the  arbitrator  is  correct,  and 
judgment  is  to  be  enteired  according  to  his  award  for  the 
plaintiff. 

J.  Q.  A.  Griffin^  for  the  plaintiff 

A»  V.  Lynde^  iox  the  defendant 
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P«fxgr«b  Bicfaudaoib 
Daniel  G.  Perry  vs.  Samuel  W.  Richardson. 

Q«pl«vin  does  not  lie  f&t  prepertgr  attaohed  oa  a  writ  aenred  upon  the  plaintifT,  altfaongli  lia 
is  misdescribed  therein  and  has  pleaded  in  abatement  thereof;  imd  cannoi  be  aoppottad 

by  evidence  that  he  did  not  make  the  contract  therein  declared  on. 

Bbplevin  of  a  horse.  At  the  trial  in  the  court  of  cooimon 
pleas  before  Perkins^  J.,  it  af^peaied  that  the  defendant  as  depntj 
sheriff  attached  the  horse  on  a  writ  sued  out  against  Daniel 
Peiryi  Jr.,  J.  P.  Knights  and  Daniel  Penry,  and  served  upon  the 
plaintiff  by  the  name  of  Daniel  Penry  of  Cambridge,  and  npon 
the  other  defendants  therein  named ;  and  that  to  that  writ  the 
plaintiff  had  pleaded  in  abatement  that  he  was  a  resident  of 
Stoneham,  and  the  other  defendants  had  answered  on  the  merits. 

Upon  these  &ct8  the  defendants  eontended  that  this  action 
could  not  be  maintained,  because  the  horse  was  held  under 
attachment  in  an  action  to  which  the  present  plaintiff  was  a  de» 
fendant ;  and  the  court  so  i^nled. 

The  court  had  previously  rqected  evidence,  <^ered  by  the 
plaintiff,  that  the  cause  of  that  action  was  a  promissory  note 
signed  <^  D.  Perry,  Jr.|  J.  P.  Knights,  Daniel  Perry,"  and  that  the 
first  and  tbixd  names  were  written  by  Danid  Peny,  the  plain-* 
tiff's  son,  and  were  both  the  names  of  the  same  person. 

A  verdict  was  returned  for  the  defmidant,  and  the  plaintiff 
aUeged  exceptions. 

A.  V.  Lynde,  for  the  plaintitL 

C.  IL  Train^  for  the  defendanu 

BiGELOw,  J.  The  property  replevied  was  attached  on  mesne 
process  against  the  plaintiff  in  this  suit,  and  that  process  was 
served  upon  him,  and  was  still  pending  when  this  replevin  was 
brought  The  Rev.  Sts.  c.  113,  §  27,  expressly  confines  the  right 
to  maintain  replevin  for  goods  attached  on  mesne  process,  or 
taken  on  execution,  to  '^  any  person  other  than  the  defendant  in 
the  suit  in  which  they  are  so  taken  or  attached."  This  action 
therefore  was  prematurely  commenced. 

Exceptions  overruled. 
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Cole  9.  Rajnodond  &  others. 


Nahum  Cole  vs*  Olin  Batmonp  &  others. 

An  heir  and  residnaiy  devisee,  who  has  given  bond  as  such  devisee  to  pay  the  debts  of  his 
testator,  la  estopped  to  sat  up  a  sabwquent  title  as  heir  of  th«  testator's  wif%,  against  » 
warranty  deed  made  by  the  testator  of  her  land,  although  all  right  of  aotioo  apoa  tha 

ovenanta  in  that  deed  is  barred  by  the  statute  of  limitations. 

« 

8«AW,  C.  J.  Cases  growing  out  of  this  same  transaction 
have  been  several  times  before  this  court,  and  the  facts  aie 
numerous  and  somewhat  complicated.  Raymond  v.  Rolderty  2 
Cnsh.  284.  HoMen  v.  Fletcher, «  Cush.  235.  But  the  question 
of  law  presented  in  this  case  is  quite  distinct  from  either  one 
Ijefore  decided. 

This  is  a  petition  for  partition  by  Cole,  claiming  one  eighth 
of  the  estate  in  fee,  and  raises  therefore  a  question  of  legal  title. 
This  he  claims  under  a  deed  from  Benjamin  Fletcher  to  him, 
made  and  delivered  since  the  death  of  Joseph  Fletcher,  father 
of  Benjamin.  This  changes  it  to  the  question  whether  Benja- 
min Fletcher  had  any  title  which  he  could  then  convey.  Hi« 
deed  purported  to  convey  all  the  title  which  accrued  to  him  as 
heir  of  his  mother.  As  heir  of  his  mother,  he  undoubtedly 
would  have  taken  an  eighth,  which  would  have  remained  in 
him,  to  pass  by  this  deed,  if  it  had  not  in  the  mean  time  been 
altered  and  changed  by  acts  done,  so  that  he  had  ceased  to 
stand  merely  as  heir  of  the  share  inherited  from  his  mother ;  and 
this  raises  the  real  question  in  the  present  case  upon  the  frictA 
agreed. 

It  then  appears  that  the  estate  sought  to  be  divided  was  for- 
merly the  estate  of  Simon  Tuttle  in  fee  ;  that  at  the  time  of  the 
settlement  and  distribution  of  hid  estate  Lucy  Fletcher  was 
one  of  his  daughters,  and  to  her  were  assigned  these  shares,  for 
reasons  stated.  She  was  then  the  wife  of  Joseph  Fletcher, 
father  of  Benjamin  ;  and  thereupon,  on  the  assignrtient  of  these 
shares  to  her,  he  became  inchoate  tenant  by  the  curtesy,  and  as 
snch  became  seised  of  the  estate  for  his  life  only.  But  for  some 
cause,  not  explained,  the  said  Joseph  Fletcher,  by  two  several 
deeds,  did  convey  the  estate  in  fee,  with  full  covenants  of  wai^ 
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ranty,  to  various  persons,  under  whom  the  respondents  claim 
title ;  and  it  seems  clear,  that  if  that  deed  of  Jobeph  Fletcher 
could  operate  and  enure  to  the  grantees  and  respondents  as  an 
estate  in  fee,  then  the  petitioner  has  no  title.  But  it  is  con* 
tended,  that  as  Joseph  Fletcher  had  a  life  estate  only,  his  con- 
veyance was  inoperative  to  carry  any  larger  interest ;  and  that 
in  the  reversion,  expectant  on  the  termination  of  that  life  estate, 
which  wa^  in  the  mother  and  her  heirs,  Benjamin,  to  the  extent 
of  one  eighth,  took  the  interest  as  heir  of  his  mother,  and  thus 
that  eighth  passed  to  the  petitioner  by  bis  deed. 

It  is  a  well  established  rule  of  law,  that  although  a  deed,  as  a 
present  conveyance,  transfers  only  the  title  which  the  grantor 
then  has,  yet  if  it  is  a  deed  in  fee,  with  warranty,  it  has  a  for> 
ther  operation  as  a  covenant  real  running  with  the  land,  by 
which  the  grantor  and  his  heirs  are  bonnd  to  make  it  good,  so 
that  if  the  grantor  has  no  good  and  sufficient  title  to  the  estate, 
yet  if  he  or  they  afterwards  acquire  a  good  title,  it  forthwith 
enures  to  the  benefit  of  the  grantee,  to  the  same  extent  as  if  the 
grantor  and  warrantor  had  had  the  same  good  title  at  the  date 
of  the  grant  and  warranty,  to  operate  by  way  of  estoppel,  if  the 
action  be  brought  in  such  form  that  it  may  be  pleaded  by  way 
of  estoppel ;  otherwise,  by  way  of  rebuttal  to  the  claim  of  any 
one  bound  by  such  warranty.    Bates  v.  Narcross^  17  Pick.  14. 

Now  it  appears  in  the  present  case,  that  Joseph  Fletcher's 
father,  being  thus  bound  by  his  covenant  of  warranty,  made  a 
will,  by  which  he  made  his  son  Benj  min,  already  an  heir,  resid- 
uary devisee  and  sole  executor,  and  thereupon  Benjamin,  as  he 
by  law  might  do,  gave  bond  to  pay  all  hb  father's  debts  and 
legacies,  and  thereby  expressly  took  upon  himself  the  obligation 
of  such  warranty,  if  indeed  he  would  not  have  been  equally 
bound  as  heir.  In  the  mean  time  Benjamin  had  acquired  a  good 
title  in  fee,  by  inheritance  from  his  mother,  which  good  titie, 
according  to  the  rule  above  mentioned,  had,  by  force  of  the 
warranty,  enured  to  the  benefit  of  his  father's  gfantees,  by 
way  of  estoppel  or  rebuttal,  and  of  course  did  not  remain  in 
himself. 

It  is  no  answer  to  this,  that  an  action  has  been  brought  on 
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the  coTenant  of  wafrantj  and  held  to  be  baired  by  the  statute 
of  Hmitations.  Balden  v.  Meteher^  6  Cosh.  235.  A  covenant 
of  wairanly  in  a  deed  of  conveyance  of  land,  whilst  it  is  a 
covenant  real,  and  rtins  with  the  land,  and  binds  the  grantor 
and  his  heirs  by  its  force  as  a  covenant  real,  is  also  a  personal 
eovenant ;  and  if  a  breach  occurs  in  the  lifetime  of  the  war- 
rantor, an  action  will  lie  against  him  to  recover  damages ;  or  if 
a  breach  occurs  before  the  final  setHement  of  the  estate,  an 
aelion  will  lie  against  his  personal  representatives.  When  the 
covenant  is  thus  treated  as  a  personal  contract,  and  sought  to 
be  enforced  as  such  by  personal  aelion,  it  must  be  treated  in  all 
respects  as  a  personal  obligation ;  the  usaal  incidents  to  the 
conduct  of  a  personal  action  will  be  applied.  But  this  wiH  not 
affect  the  covenant  real  in  its  broader  application.  The  result 
is  timt  no  estate  passed  by  the  deed  of  Benjamin  Fletcher  to 
the  petitioner,  and  that  this  petition  cannot  be  maintained. 

PetUion  dismissed. 

B.  F.  Sutler  Sf  B.  Russell^  for  the  petitioner,  cited  Somes  v. 
Skinner,  3  Pick.  S2 ;  Doe  v.  Oliver,  10  B.  &  C.  186 ;  White  v. 
Ihtien,  24  Pick.  324 ;  AHen  v.  Seaward,  6  GreenL  227. 

J.  G.  Abbott  ^  &  A^  Brown,  for  the  respondents,  cited  Morse 
V.  Aldrichj  19  Pick.  449 ;  Stebbins  v.  Smith,  4  Pick.  97 ;  Jones  v. 
Bichardson,  5  Met.  247 ;  Bates  v.  Norcross,  17  Pick.  14 ;  ColweV 
V.  Algety  6  Gray,  67 ;  Ck).  Lit  365  h. 


DuBTiN  Maeblb  vs.  John  S.  Kbtks. 

Evidence  of  an  attachment  of  g^oods  on  mesne  process  against  one  possessing  but  not  own- 
ing  them,  and  of  a  retam  of  such  attachment  npon  th«  writ,  is  sufficient,  in  the  absence 
of  eontralllag  evidence,  to  stppoit  an  adSon  againat  the  officer  for  the  conversion  of  the 
goods. 

.Action. OF  roRf,  commenced  on  the  10th  of  January  1854, 
against  the  sherifTof  Middlesex  for  the  conversitm  by  bis  deputy 
of  a  stock  of  goods.  The  defendant  justified  under  an  attach* 
meiit  and  bedding  of  the  goods  on  a  writ  against  Bailey  M&rble. 
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At  the  trial  ia  the  eoutt  of  eomiooa  pl^as^  the  (d^iotiff  pro* 
duced  evidence  tending  to  sbow  tbfit  Bailey  MaiUe  bad  been 
the  owner  of  the  goods^  which  were  in  a  ahop  occupied  aod  kept 
by  biax ;  that  the  plaintiff  received  a  bill  of  sale  of  them,  dated 
on  the  5tb  and  delivered  on  tbe  6th  of  January  1834>  and  alao 
took  a  formal  posseasion  of  tbe  gooda  and  thereupon  left  tbem 
in  possession  of  Bailey  aB  bia  clerk  to  sell  tbem ;  agreed  with 
tbe  owner  of  the|  shop  to  pay  huu  Tent  for  thetiae  of  it,  and  env 
ployed  bim  to  assist  Bailey  in  tbe  shop;  and  that  sales  had 
been  made  by  bim  and  Bailey  of  some  few  articles  before  the 
attachment ;  but  there  was  no  other  apparent  change  of  own«[<* 
ship  from  Bailey  to  the  plaintiff 

The  plaintiff  then  proved  tiiat  on  tibe  9tb  of  January  tbe  de* 
fendanf  s  deputy  attached  tbe  goods  as  tbe  property  of  Bailey, 
and  put  a  keeper  into  tbe  shop  to  hold  possession  of  tbem  under 
the  attachment,  but  allowed  Bailey  to  remain  there«  Tbe  plains 
tiff  also  put  into  tbe  case  the  writ  against  Bailey  Marble,  with 
tbe  return  of  the  deputy  thereon  that  he  had  attaohed  the  goods 
on  the  9tb  of  January ;  and  porauant  to  an  €y)plicat]on  by  tbe 
plaintiff  io  that  writ  on  the  24th  of  January  (after  the  com- 
mencement of  this  suit)  caused  the  (Mroperty  to  be  appraised, 
and  sold  on  the  3d  of  February. 

The  defendant  objected  that  this  evidence  was  not  suffideoC 
to  prove  a  taking,  upon  which  to  maintaiu  thia  action*  But 
Perkins^  J.  ruled  '^  that  this  evidence  was  sufficient  to  go  to  the 
jury  upon  the  question  of  taking,  and  nothing  to  the  contrary 
thereof  appearing  in  the  case,  would  justify  the  jury  in  finding 
such  a  taking;  and  that  a  legal  attachment  of  goods,  main- 
tained by  putting  a  keeper  ovor  them^  was  eofficient  evidence 
of  a  taking/'  The  jury  returned  a  verdict  for  the  plaintiff, 
and  the  defendant  alleged  exceptions. 

jB.  F.  BtUleTj  for  the  defendant.  An  officer's  return  of  an 
attachment  of  personal  property  does  not  prove  a  taking  which 
will  subject  bim  to  an  action  of  treapasa  or  trover.  Merrill  v. 
Sawyer,  8  Pick.  397.  BoyiUon  v.  WiUari^  10  Pick.  166.  Tlie 
evidence  showed  that  there  waa  no  reuvoval  of  the  property,  but 
that  it  was  left  in  the  custody  of  the  person  with  whom  it  warn 
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found ;  but  did  not  ritow^  that  the  keeper  remained  in  tbe  shop, 
or  made  raoie  than  a  formal  ttttaobment  Batley^  posBesBion 
of  the  goods  may  have  justified  or  caused  an  attachment  of  the 
goods  as  his  property,  wUeb  was  abandoned  oin  being  informed 
of  the  sale  to  the  plaintifil 

JL  JB.  Caverlpf  for  the  plaintiff. 

Bt  thb  Court*  Tbe  evidence  offisred  -was  snffident,  in  the 
absence  of  oantnriliog  proo^  to  entitle  the  plaintiff  to  a  verdiot 

Exceptbms  overruled. 


DcsTiN  Marble  vs.  John  S.  Keyes. 

Hm  o«aer  of  4iflkftiit  ohstteb  tekett  by  mm  ttupam  brongM  two  tepanite  aetkms  for  their 
ooayersion^  the  second  of  which  was  tried  while  the  JQiy  were  coasaUlag  apon  the  tnt, 
and,  altboQgh  the  first  action  had  not  been  pleaded  in  abatement  of  it,  resulted  in  a  ver- 
dict for  the  defendant,  under  the  instructions  of  the  presiding  jnd^,  to  which  the  defend- 
ant excepted.  The  jarf  in  the  first  action  retimied  a  vardkt  fi>r  the  plauitiff;  upon  which 
Judgment  was  rendered  and,  on  ezoeptionsi  affirmed  bj  this  court  HM^  that  tbe  plain- 
tiff *s  exceptions  in  the  second  action  must  be  oyemiled. 

Action  of  tobt  against  the  sheriff  of  Middlesex  for  the  con- 
version of  a  wagon  and  harness,  attached  by  one  of  his  deputies 
apon  a  writ  against  Bailey  Marble.  Writ  dated  Febraarv 
9th  1854. 

At  the  trial  in  the  conrt  of  common  pleas  before  PerkinSj  J., 
the  plaintiff  daimed  title  nnder  a  bill  of  sale  from  Bayley  Mar- 
ble dated  January  5th  1854;  and  put  in  evidence  the  writ 
against  Bailey  Marble,  and  the  officer's  return  thereon,  show- 
ing ihat  he  had  attached  the  harness  and  wagon,  and  also  a 
stock  of  goods,  included  in  tbe  bill  of  sale,  and  for  the  conver- 
sion of  which  the  jriaihtiff  had  brought  an  earlier  action,  which 
was  tried  next  before  this,  and  upon  which  the  jury  were  then 
consulting,  onfe,  219.    He  then  rested  his  case. 

The  defendant  contended  that  the  plaintiff  could  not  main- 
tain more  than  one  action  for  different  articles  of  property  taken 
by  the  same  trespass,  and  converted  at  the  same  time ;  and  the 
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court  so  nded.  The  plaintiiF  then  contended  that  this  objection 
oonld  only  be  -availed  of  in  abatement ;  bat  the  court  mled 
otherwise. 

The  plaintiff  then  offered  to  prove  another  trespass  and  oon^ 
version  of  the  property  sued  for,  and  that  the  harness  and 
wagon  were  in  a  barn  a  quarter  of  a  mile  from  the  shop  in 
which  the  stock  of  goods  was,  and  conld  not  have  been  attached 
at  the  same  tin^,  and  that  the  pltdntiff'  did  not  know  of  thdt 
attachment  until  a  king  time  after  the  commencement  of  the 
action  for  the  goods.  But  the  court  ruled  '<  that  the  plaintiff 
having  put  in  his  evidence  to  show  a  particular  conversion,  and 
having  rested  his  case  upon  the  proof  thus  offered,  would  not 
now,  upon  this  objection  being  made  and  ruled  upon,  be 
allowed  to  put  in  the  evidence  offered  to  make  out  a  different 
conversion." 

A  verdict  was  thereupon  taken  for  the  defendant,  and  the 
plaintiff  alleged  exceptions,  which  were  argued  at  the  same 
time  with  the  defendant's  exceptions  in  the  other  case,  antCf  219. 

R.  B.  Caverly^  for  the  plaintiff. 

J5.  F.  Butler^  for  the  defendant 

By  the  Court.  The  rejection  of  the  evidence  offered  by 
the  plaintiff  after  he  had  rested  his  case  was  within  the  diacre- 
tion  of  the  presiding  judge,  and  not  a  subject  of  exception^ 
Whatever  might  have  been  the  position  of  the  plaintiff  if  he 
had  continued  to  stand  as  he  did  at  the  time  of  the  trial, 
we  are  of  opinion  that  he  cannot  now  prosecute  these  excep- 
tions. Since  this  case  was  given  to  the  jury,  a  verdict  has  been 
returned  for  the  plaintiff  in  the  first  case,  and  he  has  d>tained  a 
judgment  thereon  in  the  court  of  common  pleas,  and  an  affirm* 
ation  of  that  judgment  in  this  court  That  judgment  is  a  bar 
to  this  action,  and  the  entry  in  this  case  must  therefore  be 

Exceptions  overruled. 
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George  Wing  vs.  Jonathan  P.  Bkhop  So  another. 

A  mortgagee  of  chattels  cannot  marntain  an  action  against  an  officer  for  attaching  them. 
«s  the  property  of  the  mortgagor,  without  first  making  the  demand  required  hy  Qer. 
Sto.  e,  90,  \\  78,  79,  and  BL  1844,  e.  14a»  although  hia  morl^faga  provides  that  npon  tfis 
property  being  attached  he  may  take  immediate  poeseeaion. 

Action  of  tort  for  the  converBion  of  personal  property.  At 
the  trial  in  the  coort  of  common  pleas  before  Perkins^  J.,  the 
plainrtiff  gave  in  evidence  a  mortgage  from  one  Rogers  to 
himself,  which  provided  that  in  case  of  attachment  of  the  prop- 
erty he  might  take  immediate  possession ;  and  also  proved  that 
in  Bishop's  presence  and  by  his  direction  the  other  defendant, 
who  was  a  depnty  sheriff,  attached  and  took  the  property,  which 
was  in  possession  of  Rogers,  upon  mesne  process  in  favor  of 
Rshop  against  Rogers.  Bishop  gave  in  evidence  an  earlier 
mortgage  from  Rogers  to  himself  The  other  defendant  was 
defaolted. 

The  judge  roled  that,  althongh  Bishop  had  the  earlier  mori> 
gage,  ^  still,  if  the  defendants  did  not  take  the  property  under 
said  mortgage,  but  did  take  it  by  attachment  on  the  writ  in 
friTor  of  Bishop  against  Rogers  and  under  the  direction  of 
Bishop  for  another  debt  than  that  referred  to  in  the  mortgage, 
the  fact  that  Bishop  had  such  a  mortgage  would  not  help  his 
defence,  and  the  jury  were  to  say  whether  in  fact  the  defend- 
ants took  under  the  mortgage  or  by  the  attaehment." 

Bishop  requested  the  judge  to  rule  ^that  as  the  property 
alleged  to  be  converted  was  in  Rogers's  possession  at  the 
time  of  the  alleged  conversion  and  never  in  actual  possession 
of  the  plaintiff,  the  plaintiff,  under  the  conditions  of  bis  mort- 
gage, had  no  such  right  to  the  immediate  possession  of  said 
property,  until  a  demand  of  the  mortgage  debt  from  Rogers 
was  made,  as  to  enable  him  to  maintain  this  action  for  a  con- 
version of  the  same." 

But  the  judge  declined  so  to  rule;  and  instructed  the  jury 
^  that  if  they  were  satisfied  that  the  defendants  took  the  prop- 
erty under  an  attachment  for  a  debt  against  Rogers,  then  the 
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plaintiff,  under  the  stipulation  in  the  mortgage  providing  that 
he  might  take  possession  upon  such  attachment  being  made, 
might  maintain  this  action." 

The  jury  returned  a  verdict  for  the  plaintiff,  and,  upon  being 
inquired  of  by  the  court,  stated  that  they  found  that  the  defend- 
ants took  the  property  under  attachment  only,  and  not  under 
Bishop's  mortgage.  Bishop  alleged  exceptions. 
G.  A,  Somerby,  fos  the  defendant* 
£.  R  Butler  8f  K  St.  J.  Green^  iat  tba  plaintiff, 
BiGELOW,  J.  The  trial  of  this  cause  seema  to  have  proceeded 
throughout  upon  a  misapprehension*  As  between  tlie  plaintiff 
and  the  defendant  Bishop,  the  latter  bad  the  older  and  bettor 
title  under  his  mortgage,  and  it  is  diffiovdt  to  see  bow  the  pbin* 
tiff  can  maintain  an  action  of  trespass  against  Bisbop  for  taking 
that  which  was  bis  own.  Nor  can  it  make  any  difference  l^t 
the  defendant  took  it  into  bis  possession  under  an  attachaaeofe 
for  a  debt  other  than  that  secured  by  bis  morlfage.  The  right 
of  the  plaintiff  to  recover  in  this  action  must  depend  on  his 
title  to  the  property  at  the  time  of  the  alleged  trespaasi  and  not 
upon  the  fact  that  the  defendant  asserted  a  right  to  it  which  was 
not  tenable.  The  case  necessarily  turned  on  a  comparison  of 
titles,  and  the  defendant's  was  clearly  paramount  to  that  of  the 
plaintiff. 

But  the  plaintiff  fails  to  show  any  cause  of  action,  on  the 
ground  that  the  property  was  taken  by  Bishop  under  an  attach* 
ment,  irrespective  of  bis  title  to  it  by  virtue  of  an  older  mart* 
gage.  The  attachment  was  legal  and  vaUd  as  against  the 
plaintiff  until  he  made  a  demand  of  the  ofBcer  for  the  amount 
due  under  his  mortgage,  and  the  time  allowed  for  the  payment 
of  this  amount  had  expired.  Without  proof  of  such  demand  and 
a  failure  to  pay  the  sum  demanded,  the  defendants  were  not 
tortfeasors.  No  such  demand  was  proved  at  the  trial  Rev.  Sts. 
c.  90,  §§  78, 79.     St.  1844,  c  148«  Exceptions  suOaimed. 
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MicBAEL  RooERS  VS.  JONATHAN  P.  BiSHOP  &  another. 

The  execation  of  a  bond  to  diaeolye  an  attachment  on  mesne  process  does  not  estop  the 
snntT  to  assert  his  own  title  in  the  property  so  attached  against  a  sabsequent  attachment 
thereof  hv  the  obtigee. 

Action  op  tort  for  the  coDYersion  of  personal  property. 
At  the  trial  in  the  conrt  of  common  pleas  it  appeared  that  this 
property  was  attached  on  a  writ  in  favor  of  Bishop  against  the 
plaintiff's  son,  together  with  property  of  the  latter,  and  was 
claimed  by  the  plaintiff  of  the  attaching  oflBcer;  that  the  plain- 
tiff as  sarety  and  bis  son  as  principal  gave  bond  to  dissolve  that 
attachment,  and  that  after  snch  dissolntion  the  property  was 
again  attached  and  sold  on  another  writ  in  favor  of  Bishop, 
which  was  the  tort  now  sued  for. 

The  defendants  contended  that  the  plaintiff  by  the  execution 
of  that  bond  had  estopped  himself  to  deny  that  the  property 
now  claimed  by  him  was  his  son's,  or  to  set  np  a  title  in  him- 
adf.  Bat  Perkins^  J.  rated  that  be  was  not  so  estopped ;  the 
jnry  returned  a  verdict  for  the  plaintifl|  and  the  defendants 
alleged  exceptions. 

6.  A.  Sotnerbfff  tot  the  defendants,  cited  Dewey  v.  Fietdy 
4  Met  381;  maU  v.  Sqmre,  12  Met  494;  Fap  v.  Valentine, 
12  Pick.  40. 

The  Court,  stopping  B.  F.  Battler  ^KSt.X  Oreen^  for  the 
plaintifi;  Ovemded  ike  exeepHons. 


TOL.  IX. 


15 


Digitized  by 


Google 


S26  MIDDLESEX. 


Lexington  and  West  Cambridge  Raflroad  Oompaiiy  9*  f  itchbarg  Bailroad  Companj. 


Lexington   and    Ws8t    Cambridob   Railroad   Company  vs 
FiTCHBURO  Railroad  Company. 

One  railroad  corporation  leased  its  railroad  to  another,  who  agreed  to  equip  it  witli  engines, 
cars  and  otiicr  furniture,  and  to  give  as  favorable  accommodation  to  its  business  as  if  they 
owned  it,  and  to  rnn  regular  trains,  and  also  extra  trains  when  required,  for  which  last 
they  should  be  allowed  "  the  actual  cost  of  running  the  same ; "  and  it  was  agreed  that 
the  lessees  should  collect  the  revenaes  of  the  road  leased,  and,  before  paying  them  to  the 
lessors,  take  out  a  certain  sum  semiaonnally  for  ronning  the  trains  orer  laM  road,  and  a 
certain  proportion  of  the  balance,  for  the  use  of  their  own  road  by  snch  trains.  Hdd^  that 
the  "  actual  cost "  of  the  extra  trains  included  only  money  actuall}-  paid  out,  and  not  a 
proportion  of  the  expense  of  the  lessees*  road,  or  of  the  wear  and  tear  of  their  track. 

ITeld^  ahOy  that  the  lessees  ware  bound  to  transport  without  extra  charge  wood  and  ooal 
intended  for  and  used  upon  that  part  of  a  brick  yard  at  the  junction  of  the  two  roada, 
which  bordered  on  the  road  leased,  and  which  were  drawn  over  the  lessees*  road,  and  over 
a  side  track  built  by  agreement  between  tha  two  corpottitioiis  and  b  part  within  the  kx»* 
tion  of  that  road. 

Hdi,  further  ^iheX  a  subsequent  agreement  for  an  additional  allowance  to  the  lessees  for  cer- 
tain freight  for  a  specified  time,  having  been  (as  was  fonnd  by  an  auditor)  **  continued  by 
mntual  consent "  until  a  later  date,  did  not  entitle  the  lessees  ta  any  compansation 
after  that  date,  beyond  that  stated  in  the  original  agreement 

Action  of  contract  on  a  written  agreement,  by  which  the 
plaintif&  agreed  to  lease  their  railroad  for  ten  years  from  the 
1st  of  September  1847  to  the  defendants,  who  agreed  on  their 
part  to  equip  it  with  suitable  and  sufficient  engines,  cars  and 
other  furniture,  and  to  run  three  passenger  trains  a  day  thereon, 
and  special  trains  when  necessary  for  tlie  public  aocommodap 
tion  on  gala  days,  celebrations  and  other  extraordinary  occa- 
sions, and  further  agreed  as  follows! 

"And  also,  wheoeyer,  from  time  to  time,  the  increase  of 
business  upon  the  line  shall  warrant  it,  additional  regular  trains 
shall  be  established  and  run  by  the  party  of  the  second  part, 
who  shall  be  allowed,  in  addition  to  the  sum  hereinafter  named, 
the  actual  cost  of  running  the  same.  A  fireight  train,  either  in 
connection  with  one  of  said  trains,  or  separately,  when  the 
increase  of  freight  may  authorize  it,  shall  be  run  daily,  in  each 
direction. 

"  And  the  said  party  of  the  second  part  doth  hereby  further 
agree  that  the  cars  and  engines  to  be  put  upon  said  railroad 
shall  be  of  good  quality,  and  be  always  maintained  in  good  con* 
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ditiOD)  and  be  suitable  in  all  respects,  and  also,  that  there  shall 
be  on  such  line  a  sufficient  number  of  conductors,  switchmen 
and  att^idants  to  take  charge,  with  efficiency  and  despatch,  of 
the  freight  and  passenger  business  that  may  be  offered,  except* 
ing  such  as  may  be,  by  a  general  rule,  prohibited  on  the  oth^r 
roads  run  by  the  party  of  the  second  part,  and  that  the  trains 
upon  said  railroad,  and  the  general  accommodations  given  to 
the  business  of  the  line,  shall  be  as  favorable  as  they  would  be 
if  the  said  railroad  were  actually  owned  by  the  party  of  the 
second  part;  and  that  the  accommodations  in  the  depots  in 
Boston  and  Charlestown,  for  passengers  and  freight,  respectively, 
that  may  belong  to  the  business  of  said  raibroad,  shall  be  pro- 
vided upon  the  same  principle*'' 

The  agreement  also  provided  that  the  defendants  should  col* 
lect  the  revenues,  and  should  retain  out  of  them,  1st  Five 
thousand  dollars  semi-annually  as  a  compensation  for  the  equip- 
ment, running  and  transportation  between  the  plaintiff's  road 
and  Charlestown  or  Boston ;  3d.  Thirty  per  cent  of  the  remain- 
ing balance  of  income  for  a  compensation  for  the  use  of  the 
defendants'  road  by  such  trains ;  3d.  The  actual  cost  of  Decefr> 
sary  repairs  of  the  pJaintifis'  stations  and  fixtures ;  and  pay  over 
the  residue  to  the  plaintiffs;  and  that  in  case  the  increasing 
business  of  the  line  should  require  additional  tracks,  switches 
or  other  appendages,  they  should  be  provided  by  the  plaintiffs 
upon  the  line  of  their  own  road,  upon  reasonable  notice ;  and 
that  all  questions  and  disputes  between  the  parties  should  be 
submitted  to  arbitrators,  whose  decision  should  be  binding. 

The  facts  material  to  the  points  argued  in  this  court  appeared 
by  an  auditor's  report,  upon  which  the  case  was  ai^ued  as  upon 
an  agreed  statement  qf  &0ts,  to  be  as  follows : 

The  plaintiffs'  railroad  intersects  with  the  I^chburg  Baihroad 
at  HubbelTs  brick  yard  in  West  Cambridge,  at  whiph  there  is 
an  extensive  manufacture  of  bricks.  About  ten  seventeenths 
of  the  bricks  were  made  at  that  part  of  the  yard  bordering  on 
that  road,  and  about  seven  seventeenths  at  that  part  which  bor- 
dered on  the  plaintiff'  road.  The  sheds  and  other  arrangements 
for  tbe  manufacture  of  bricks  on  the  last  named  part  of  the  vard 
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were  constructed  and  used  about  two  years  before  the  making 
of  the  contract  fltied  upon,  and  were  connected  with  the  Pitch- 
burg  Railroad  by  a  side  track  built  by  the  defendants,  but  paid 
for  by  the  plaintiffs,  partly  within  the  location  of  the  plaintifik^ 
road,  and  partly  on  Hubbell's  land  at  his  request  The  wood 
was  carried  over  the  main  track  of  the  plaintiffs'  road ;  the  bricks 
and  other  freight  to  and  from  the  yard  over  this  side  track  only. 

1.  The  plaintiffs  sought  to  recover  certain  overcharges  of  the 
defendants  for  expenses  of  ruoning  the  plaintiffi'  road. 

The  defendants,  in  making  up  the  actual  cost  of  esctra  trains 
on  the  plaintiffB'  road,  charged  the  plaintiflb  with  a  proportion 
of  the  entire  annual  cost  and  expense  of  the  Fitcbburg  Railroad, 
including  salaries,  stations,  interest  on  cars,  wages  of  engineerSi 
firemen,  conductors  and  brakemen,  and  wear  and  tear  of  the 
defendants'  track.  But  as  it  appeared  ^  that  no  new  engines  or 
cars  and  no  extra  hands  were  required  for  the  trains  in  questioni 
and  no  additional  compensation  was  paid  to  the  men  employed 
thereon,  and  these  trcdns  performed  the  same  services  for  the 
Fitchburg  Railroad  for  the  distance  they  ran  upon  it,  in  the 
way  of  passengers  and  freight  over  that  road,  as  the  other  regu- 
lar trains  of  the  defendants  did,**  the  auditor  was  of  opinion 
that  these  items  were  overcharges,  and  might  be  recovered  by 
the  plaintifis  in  this  action,  subject  to  the  opinion  of  the  court 

2.  The  plaintiffi  claimed  to  be  entitled  to  seventy  per  cent 
of  seven  seventeenths  of  freight  received  for  wood  and  coal 
carried  to  Hubbell's  brick  yard.  The  auditor  permitted  the 
plaintiffs,  against  the  defendants'  objection,  to  give  in  evidence 
an  award,  made  pursuant  to  the  agreement  sued  upon,  upon  a 
submission  by  the  parties  before  a  justice  of  the  peace  of  a 
claim  for  freight  delivered  by  the  defendants  during  the  year 
1850 ;  and  which  award  contained  this  clause :  ^  The  freight, 
bricks  and  ice,  reoeived,  or  most  conveniently  and  fairly  receiva^ 
Me,  on  the  Lexington  and  West  CJambridge  Railroad,  however 
near  the  junction  of  the  two  roads,  belong  to  the  business  of 
that  road  and  are  to  be  accounted  for  accordingly,  under  the 
cMitraot  between  the  parties,  dated  September  let,  1847.^ 

^  It  was  in  evidence  that  seven  seventeenths  of  the  wood  and 
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coal  sent  to  the  brick  yard,  over  the  Fitcbbnrg  road,  was  in- 
tended for  and  used  at  that  part  of  it  which  bordered  on  the 
Lexington  and  West  Cambridge  Raihroad ;  that  it  was  some- 
times left  in  the  cars  on  the  Fitchburg  track  and  hanled  to  the 
other  part  of  the  yard  by  HubbclPs  men,  and  sometimes  was 
switched  off  and  made  to  rnn  on  the  side  track  by  force  of  the 
Pitcbbm-g  engines." 

Tlie  auditor  **  ruled  that  under  the  contract,  and  the  award 
heretofore  mentioned,  this  was  freight  properly  belonging  to  the 
plaintiffs'  portion  of  the  brick  yard ;  and  as  sudi  allowed  the 
claim;  to  which  the  defendants  excepted.'* 

3.  The  plaintiffs  claimed  seventy  per  cent,  of  overcharge  of ' 
freight  on  brick,  carried  in  April  and  May  1854. 

It  appeared  that  on  the  5th  of  March  1852  the  parties  agreed 
in  writing  that  the  defendants  should  have  an  additional  allow- 
ance of  twenty  cents  per  tbonsand  for  bricks  manufactured 
upon  that  part  of  the  brick  yard  bordering  upon  the  plaintiflb' 
road,  and  transported  over  tbe  Fitchburg  Raiboad  fit>m  the  1st 
of  May  to  the  Slst  of  December  18SS ;  and  that  at  a  meeting 
of  tbe  defendants'  directors  on  the  16th  of  January  1854  it  was 
voted  that  this  agreement  ^be  continued  in  force,  so  long  as 
the  present  price  for  transporting  bricks  is  maintained,  for  a 
term  not  exceeding  one  year."  The  auditor  reported  that  this 
agreement  ^  was  continued  by  mutual  consent  till  the  spring  of 
1854,  when  the  plainliflB  demanded  a  special  freight  train,  which 
commenced  running  on  the  19th  of  June  1864 ;''  and  '^that  the 
price  of  transporting  brick  was  raised  after  the  1st  of  April  1854 
from  forty  to  sixty  cents  per  thousand  ;  and  the  defendants  ren- 
dered an  account  to  the  plaintiffs,  in  which  they  credited  the 
plaintiffs  with  seventy  per  cent,  of  one  half  the  receipts  for  car» 
rying  bricks ;  but  the  phtintiffs  claimed  that  they  were  entitled 
to  seventy  per  cent,  of  the  whole  proceeds."  And  the  auditor 
allowed  their  claim. 

The  auditor  also  allowed  the  plaintif&  to  recover  seventy  per 
cent  of  the  difference  between  the  cost  of  carrying  certain  bricks 
and  the  freight  received  therefor,  between  the  1st  and  19th  of 
June  1854,  and  before  the  special  train  began  to  run. 
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J.  O.  AbboU  Sf  J.  Dana^  for  the  plaintiffl 

H.  C.  JSutchinSi  for  the  defendants. 

By  the  Court.  1.  The  term  ^^actaal  cost,"  in  the  agree* 
ment  declared  on,  means  money  actually  paid  out  for  extra 
trains.  All  the  items  of  expense,  which  are  objected  to,  would 
have  been  incurred  whether  the  extra  trains  bad  been  run  or 
not,  except  the  wear  and  tear  of  the  defendant's  track ;  and  thai 
was  included  in  the  thirty  per  cent  of  tolls  to  be  retained  by 
the  plaintiffs. 

2.  By  the  agreement  sued  upon  the  defendants  took  the  en- 
tire charge  of  the  freight  and  passenger  business  of  the  plaintiffs' 
road,  and  agreed  that  the  trains  upon  it  and  the  general  accom- 
modation given  to  its  business  should  be  as  favorable  as  if  that 
road  were  actually  owned  by  the  defendants.  The  wood  and 
coal  which  the  auditor  held  to  be  included  within  this  agree- 
ment were  to  be  used  on  that  part  of  the  brick  yard  bordering 
on  the  plaintiffs'  road,  and  were  in  fact  drawn  over  a  side  track, 
built  pursuant  to  the  agreement  between  the  two  ccnrporation^ 
and  in  part  within  the  location  of  the  plaintifis'  road.  The  au- 
ditor's ruling  on  this  point  was  in  accordance  with  the  awcurd 
upon  a  similar  claim  for  an  earlier  period,  and  we  think  it  was 
correct. 

3.  The  auditor  has  found  that  the  special  contract  made  in 
1852  was  terminated  by  mutual  consent  in  the  spring  of  1854. 
The  first  agreement  thereupon  revived,  under  which  the  defend- 
ants were  entitled  to  but  thirty  per  oenL  of  the  net  freight  on 
bricks  subsequently  carried. 

The  rulings  of  the  auditor  upon  all  the  points  argued  before 
us  were  correct.  The  exceptions  to  his  rulings  on  otiier  points 
have  been  either  sustained  or  overruled  by  consent,  and  require 
no  particular  notice.  Judgtnenl  accordingly. 
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Edwin    A.    Clark    vs.   Lowell    and    Lawrence    Railroad 

Company. 

A  oommon  carrier  wbo  has  raeahrcd  gooda  from  a  wharfiagar,  with  whom  thay  hava  been 
deposited  by  thair  owner  without  authodtj  to  forward  them,  has  no  lien  on  them  for 
freight  against  the  owner. 

Replevin  of  lumber,  upon  which  the  defendants  claimed  a 
lien  for  freight  over  their  railroad,  and  for  money  paid  by  them 
for  freight  on  other  lines  of  transportation  connecting  their  road 
with  Lake  Wiunipiseogee  in  New  Hampshire. 

At  the  trial  in  the  court  of  common  pleas,  before  Morris^  J., 
the  plaintiif  introduced  evidence  tending  to  show  that  he  pro- 
cured the  lumber  in  New  Hampshire  to  build  houses  with  in 
Lowell ;  and  deposited  it  upon  a  wharf  at  the  head  of  Lake 
Winnipiseogee,  intending  to  have  it  transported  over  the  Con- 
cord and  Montreal  Railway  to  Lowell ;  and  had  a  conversation 
with  Walker,  the  owner  of  the  wharf,  on  the  subject.  There 
was  conflicting  evidence  whether  he  gave  Adams,  the  wharfinger, 
any  authority  to  ship  the  lumber;  but  it  appeared  that  Adams's 
dnty  was  to  take  care  of  all  the  freight  deposited  upon  the 
wharf,  and  to  collect  ihe  charges  thereon  ;  and  that  he  did  send 
this  lumber  by  way  of  the  defendants'  railroad  to  Lowell. 

The  defendants  requested  the  judge  to  instruct  the  jury  ^that 
if  Adams  had  charge  of  Walker's  wharf,  whereon  the  lumber 
was  placed,  and  was  authorized  to  receive  all  freight  that  was 
sent  to  it,  and  if  the  plaintiff  put  his  lumber  on  the  wharf  for 
shipment,  and  if  Adams,  in  the  belief  that  he  was  acting  for  the 
plaintiff's  interest,  shipped  it  by  the  defendants'  line  of  trans- 
portation, and  if  the  defendants'  line  received  it  honestly  and 
without  any  knowledge  that  the  plaintiff  designed  to  send  it 
by  another  route,  then  the  plaintiff  was  liable  for  the  freight, 
and  could  not  maintain  this  action ;  that  Adams,  as  the  keeper 
of  the  wharf,  with  authority  to  receive  freight  for  shipment,  was 
in  possession  of  the  lumber,  as  agent  or  servant  of  the  plaintiff, 
and  had  authority  to  ship  it,  as  such  agent  or  servant ;  and  if 
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be  did  so  ship  it,  and  fhe  defendants'  line  of  transportation 
received  it,  and  transported  it  in  good  faith,  then  the  plaintiff 
was  liable  for  the  freight ;  and  if  Adams  had  exeeed«d  his  au- 
thority, he  was  liable  to  the  plaintiff. 

The  judge  declined  thus  to  instruct  the  jury  ;  but  did  instruct 
them  ^  that  the  decision  of  the  case  turned  upon  the  question 
of  authority  in  Adams  to  make  the  shipment  of  the  lumber ; 
that  Adams  had  no  authority,  merely  by  virtue  of  his  situation 
and  employmenti  to  send  the  lumber  as  be  did  ;  bat  that  if  he 
had  authority  from  the  plainti£^  either  exfNreased  or  implied,  to 
make  the  shipment  by  the  defendants'  Une,  then  the  action 
could  not  be  maintained ;  but  if  he  had  no  such  authority  from 
the  plaintiff,  the  verdict  should  be  for  the  plaintiC  The  jury 
found  a  verdiot  for  the  plaintiff  and  the  defendants  atteged  es^ 
eeptions< 

T.  WefUwprOh  tot  the  defendants. 

A.  R.  Browfif  for  the  plaintifil 

BiesiiOWi  J.  This  case  must  be  governed  by  the  dedsian  in 
Botfinson  v.  Baker^  5  Cusb.  137.  The  jury  have  found  that 
Adams  had  no  authority,  either  express  or  impliedi  to  forward 
the  lumber  by  tbe  defendants'  line  of  transportation.  In  placing 
the  property  on  board  tbe  boat  by  which  it  was  eanied  and  de* 
livered  to  the  defendants^  he  acted  without  authority  and  was  a 
tortfeasor*  He  could  therefore  confer  no  right  on  tbe  defendants 
to  hold  the  lumber  by  virtue  of  any  lien  for  its  oarria^  The 
right  Of  property  tmd  possession  was  in  the  plaintifi^  and  he  can 
well  mcdntain  replevin  to  leoover  tbe  property. 

Exceptions  overruleiL 
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Jahks  Pbtlups  vs.  Bioif  ab]>  Souls,  Administrator,  &  others. 

B7  indeotun,  A.  flj{fMd  to  make  oflrUtn  adrucm  to  B«  Ibr  buildiag  wi4  fiaMbiD|r  <^  homt 
on  A.*8  land,  and  seventy  days  after  its  completion  to  convey  the  house  and  other  land 
to  B.;  and  B  agreed  to  build  the  honse  and  furnish  all  the  labor  and  materials^  and,  upon 
deUvery  of  the  deed,  to  Kpagr  to  A.  all  his  advanoii  with  Intaiwt,  and  to  ptiy  a  cerrain 
prica  for  the  land,  either  in  cash  or  by  his  note  payable  ia  fiva  yean  and  leowed  bjr 
mortgage  of  the  land.  Jleld,  that  the  agreement  to  deliver  the  dead  and  to  pay  tha 
money  irere  nataal  and  dependent  stipulations,  and  that  B.  could  not,  four  years  after 
the  compIatioH  of  tha  contract,  and  two  jenra  and  •  hatt  after  ▲.*•  dcntih,  elad  to  pay  by 
note  secured  by  mortgage ;  but  that  upon  payment  of  the  non^  aocording  to  the  con* 
tract  he  was  entitled  to  specific  performance. 

Bill  in  equity,  filed  in  Jaiy  1855,  ag&intt  the  administra* 
ton  and  beiis  of  TboniM  W.  Herrick,  for  the  spedfic  perform- 
anee  of  ao  indentofe  by  which  Joeeph  8.  Blois  (who  had  since 
aafdgned  all  his  rights  to  the  plaintiff)  eovenaated  and  agreed 
with  Herrick  to  boild  befoie  the  Ist  day  of  Joly  1851,  on  Her^ 
lick's  laod,  a  dwril'mg^liDiise,  and  famish  all  latHM*  and  materials 
therefor;  and,  upon  the  completion  of  the  boose  and  the  tender 
of  a  deed  from  Herrick  of  the  bouse  and  lot  and  of  an  adjoin- 
ing piece  of  land,  to  pay  to  Hetriek  a  certain  sum  for  the 
land  and  also  the  amount  of  all  advances  made  by  him  during 
the  building  of  the  house,  either  in  cash  or  by  his  negotiable 
note  payable  on  the  Ist  of  April  1865,  with  iolerest  semi-annu- 
ally, and  secared  by  mortgage  of  the  said  house  and  land ;  and 
Herrick  by  a  pieronis  clause  of  tbe  indenture  cot«nanted  and 
agreed,  ^  at  the  expiration  of  seventy  days  fiom  and  after  the 
complete  and  perfect  folfihnent  by  the  said  Blois  of  tbe  cove- 
nants and  agreements  hereinafter  contained  to  be  by  hirh  per- 
formed," to  deliver  a  warranty  deed  of  said  land  at  the  price 
agreed  to  be  paid  as  thereinafter  provided;  and  to  make  ad- 
vances to  Blois  as  he  should  proceed  with  the  building  of  tbe 
bouse,  amounting  in  all  to  $2600. 

At  the  trial  before  Merrichy  3^  and  a  jury,  at  October  term 
1856,  the  plaintiff  introduced  evidence  tending  to  show  that  be 
boih  and  finished  the  house  according  to  the  indenture,  and  that 
Herrick  made  the  advances  of  fSSOO,  and  other  sums  to  enable 
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him  to  finish  the  house ;  that,  after  the  lapse  of  seTenty  days 
from  the  completion  of  the  house,  he  requested  Herrick  to  make 
the  deed  of  the  house  and  land  aooording  to  the  indenture,  and 
that  Herrick  said  he  would  do  so  as  soon  as  he  should  obtain  a 
deed  of  the  adjoining  piece  of  land  from  his  vendor ;  that  noth- 
ing further  took  place  between  the  parties  during  the  lifetime  of 
Herrick,  who  died  on  the  31st  of  December  1853,  and  upon 
whose  estate  administration  was  granted  to  Soule  in  the  March 
following.  There  was  no  evidence  that  the  plaintifi*  ever  paid 
or  offered  to  pay  to  Herrick  in  his  lifetime,  or  to  any  of  the  de- 
fendants  since,  the  money  to  be  paid  on  the  conveyance  of  the 
estate  to  him,  or  made  or  offered  to  make  his  promissory  note 
therefor  according  to  the  indenture. 

Soule,  being  called  as  a  witness  for  the  plaintiff,  testified  that 
he  had  frequently  told  the  plaintiff  that  he  would  convey  the 
property  if  the  plaintiff  would  pay  up  what  was  due,  and  that 
the  plaintiff's  reply  was  that  he  could  not  raise  the  money.  In 
answer  to  a  question  by  the  plaintiff,  Soule  said  he  had  never 
offered  to  convey  the  estate  if  the  plaintiff  would  give  him  his 
note  and  mortgage  of  the  premises. 

Upon  these  facts,  a  verdiot  was  taken  for  the  defendants,  and 
the  case  reported  to  the  foU  oourb 

E.  Ripley^  for  the  plaintifil 

TT.  Brighanii  for  the  defendants. 

BioELow,  J.  On  the  facts  proved  in  this  case  we  think  a 
waiver  of  the  strict  performance  of  the  original  terms  of  the 
cx)ntract  may  fairly  be  inferred,  and  that  the  plaintiff  is  entitled 
to  a  conveyance  of  the  land  on  fulfilling  the  stipulations  on  his 
part  to  be  performed.  Tlie  conveyance  to  be  made  by  the 
intestate  to  the  plaintiff  was  not  of  the  nature  of  a  condition 
precedent  The  stipulations  of  the  parties  respectively  were 
mutual  and  dependent,  and  the  deed  from  Herrick  to  the  plain- 
tiff and  the  mortgage  back  to  Herrick  were  to  be  simultaneous 
acts.    Kane  v.  Eood,  13  Pick.  281. 

After  the  long  delay  of  the  plaintiff  in  bringing  his  suit  for 
the  specific  performance  of  the  contraot,  we  think  he  cannot 
equitabiv  claim  that  the  administratcNr  shall  now  receive  the 
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note  and  mortgage  for  the  Bom  due  tiie  estate  nnder  the  con- 
tract, but  that  ander  the  cireamstanceB  of  the  case  he  is  bonnd 
to  pay  it  to  the  administrator  in  monej,  on  receiving  a  proper 
conTeyance  of  the  premises.  Decree  accordingly. 


Cbarles  Gerrish  vs.  Hiram  Mace. 

Hie  purcfauer  at  a  ihoilff  %  mIo  os  eauentloii  of  ui  0qQi^  of  redoaiption  tttachod  la  hmt^ 
log  been  conTcyed  in  ftmad  of  onditora  jdmj  maintain  a  bill  in  aqoi^  to  aroid  the  ftand 
ulent  oonveyanoe  and  redeem  the  mortgagee. 

Bill  in  equity  to  redeem  land  in  Groton  from  two  mortgages. 
The  bill  alleged  that  Lafayette  Blood,  being  the  owner  of  the 
land  subject  to  the  mortgages,  (one  of  which  was  created  by 
himself  and  one  by  a  previons  owner,  and  both  of  which  had 
been  assigned  to  the  defendant,  who  had  entered  to  foreclose,) 
conveyed  the  same  in  fraud  of  his  creditors  to  one  who  took 
part  in  the  fraud,  and  whose  right  and  knowledge  the  defendant 
bad  ;  and  that  after  said  fiaudnlent  conveyance  Blood's  interest 
in  the  land  was  attached  by  his  creditors,  who  subsequently 
recovered  judgment,  and  dnly  sold  Blood's  interest  on  execution 
by  auction  to  Nathan  B..  Thayer,  who  subsequently  conveyed 
to  the  plaintiff* 

The  defendant  demurred,  on  the  ground  that  the  plaintiff  had 
no  title  in  the  premises,  and  no  right  to  redeem,  or  to  equitable 
relief. 

B.  R  Bfgtler^  for  the  defendant.  The  conveyance  of  Blood  to 
Hoyt  could  not  be  avoided  for  fraud  by  the  grantor,  but  only  by 
his  creditors.  The  plaintiff  was  not  a  creditor,  and  did  not,  by 
purchasing  the  equity  of  redemption  at  the  sheriff's  sale  on  exe- 
cution against  Blood,  acquire  the  rights  of  a  creditor,  but  only 
the  rights  of  Blood.  Bev.  Sts.  c.  78,  ^S  7^  1^^>  1^)  ^1,  87,  8a 
Ch'een  v.  Kemp^  13  Mass.  616.  Russell  v.  Dudley ^Z  Met.  147. 
Van  Deusen  v.  FHnk,  15  Pick.  449.  fit.  1844,  c.  107.  Foster  v. 
Durante  2  Gray,  68a 
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L  G.  AbboU,  (B.  Russell  witk  Um,)  for  (lie  piaintifi: 

Shaw,  C.  J.  Bill  by  ike  assignee  of  a  pordnBer  at  a  sheriff's 
sale  of  an  equity  of  ledemption.  He  sets  ferth  sereml  ymlid 
mortgages  whicfa  tbrongh  mesne  conveyanoss  have  oome  to  tbe 
defendant,  amongst  which  was  one  made  by  Lafayette  Blood, 
who  had  the  equity;  and  also  sets  forth  another  conveyance, 
made  by  Blood,  to  defeat  and  defraud  bis  creditors,  and  alleges 
that  certain  creditors  of  Blood  attached  Blood's  right  of  redemp- 
tion, and  caused  it  to  be  sold  on  execution  at  auction.  This 
was  the  proper  mode  provided  by  law  for  the  creditors  of  Blood 
to  avail  themself«8  of  fab  actual  right  of  Tedemption,  avoiding, 
as  they  had  a  right  as  creditors  to  do,  all  conTcyances  made  to 
defeat  said  creditors. 

Conveyances  made  by  debtors  to  pievaat  their  property  from 
being  attached  for  debts  due  are  oidinarily  said  to  be  void; 
¥rbereas  it  would  be  a  little  more  accoiate  to  say  tliat  they  are 
voidable  as  against  their  creditors,  and  such  creditors  may, 
when  any  occasion  arises,  avoid  them,  by  holding  them  an  an 
actual  nullity,  when  as  between  otfaer  parties  they  may  be  held 
good.  In  the  present  case,  it  seems  to  up,  thatixrben  the  plain- 
tiff, in  seeking  to  redeem  of  the  defendant^  admits  that  the 
defendant  holds  a  valid  mortgage  made  by  Blood ;  and  knows 
also  that  the  defeodajit  holds  a  eonveyaoce  of  the  equity 
o^^tensibly  made  by  Bloody  ha  has  a  right  to  set  forth  all  the 
circumstances  which  rendered  said  conveyance  void  as  against 
creditors,  and  that  those  who  had  a  right  to  avoid  such  conTey- 
ance  did  so  and  attached  the  equity,  which  Ja  not  attachable 
property ;  and  the  defendant  by  his  demurrer  admits  the  truth 
of  the  facts  thus  pleaded  to  avoid  the  conveyaaoe,  and  so  admits 
tbe  fraud. 

It  is  said  whether  a  conveyance  is  fraudulent  or  not  is  a 
question  of  fact  to  be  paroved ;  bat  this  is  not  so.  In  Harden 
V.  JBobcock^  2  Met.  99,  the  facts  were  not  found,  but  only  certain 
s«i8picious  circumstances  and  badges  indicative  of  an  intent  to 
defraud,  and  then  it  would  be  neoeasary  to  go  to  a  jury  to  find 
the  frteit  of  actual  intent  to  defraud.  But  it  is  a  questioa  of  law 
when  the  facts  on  which  it  depends  are  weU  jdaaded  on  one 
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ode,  and  bj  deoiinrer  admitM  on  ibe  other ;  and  tibo  eonrt  will 
then  adjadicatfB  fkxxnrdjogly. 

Now  the  rigM  of  vedeeining  the  estate  upon  payment  of  the 
amonntB  actually  aod  lawfiiUy  due  and  payable  wae  the  right 
aitaebed  by  the  ereditom,  and  wae  the  same  right  sold  by  the 
sberiflf  at  awisofi»  and  passed  to  the  plaintiff's  predeoesaor,  and 
tfafoogh  bim  ip  the  piaintiffi  which  right  the  plaintiff  seeks  lu 
efi£oroe  by  ibis  bfU,  as  be  may  rightfully  do*  Van  Deusen  v.. 
Frinkyl5Pvek.4A&.    B^>  Sts.  c  73»  §  3B. 

Nor  is  this  right  a&etod  by  ib%  principles  kid  down  in  Greets 
T.  ££tnpj  13  MaM*  61S,  afid  more  eepeciaUy  Bwi$eU  v.  Dudley^ 
3  Met  147«  The  latter  was  deoided  on  tbe  ^ound  that  though 
a  creditor  might  aToid  a  firaudolent  mortgage  and  treat  it  sa  a 
miUity ;  yet  that  be  has  bis  option  to  do  so  or  not  at  his  own 
eketioo ;  aad  in  the  ease  soinvMed,  by  selling  only  the  right  to 
redeem,  be  bad  expresaed  bis  option  on  the  reoord,  not  to  avoid 
tbe  mortgage* 

lo  order  to  avoid  the  ooaveyanee  in  this  case»  tbe  creditor 
was  not  bosmd  to  lery  spedficelly ;  be  had  bis  option  to  levy  or 
sell  on  execution,  and  if  he  elected  to  sell  at  auction,  the  pm^ 
ohaser  would  take  ibe  right  io  avoid  all  fraudulent  conveyances 
and  iaeonbranoes*  Dewmrrer  (werruled 


AsAHEL  C.  Palmer  vs.  George  8.  Stockwell. 

A  party  to  a  written  tigpttmwt  fvf  hnOt^b$g  s  hn^H,  lli«  ^n  of  whiol)  i$  saU e^uentl/ 
altered  by  oral  eoMent  at  hia  sug^tion  eo  as  to  postpone  tbe  work  without  fixing  an^ 
new  time  for  its  completion,  cannot  afterwards  object  to  its  not  having  beea  completed 
at  the  tine  onginaUy  agreed  iipo«. 

Upon  the  balance  of  an  unliquidated  and  contested  acconnt,  ijitereet  can  be  lecovered  only 
fwm  the  date  of  the  writ,  and  not  from  a  prenpus  demand  of  payment. 

AcTion  OP  oontrajdt  for  -work  done  and  materials  furnished 
in  bailding  a  faenae*  The  case,  as  abown  by  an  auditor's  reporti 
npon  which,  as  upon  an  agreed  statement,  it  was  sabxnitted  to 
Iha  deeision  of  the  ooatt,  w^  ae  iollowa  x 
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The  plaintifT  agreed  in  writing  with  the  defendant  to  bnild 
him  a  hoase,  to  be  completed  by  the  1st  of  Jnlj  1851.  After 
the  plaintiff  had  began  to  work  under  this  agreement,  a  verbal 
agreement  was  made  between  the  parties  by  wbieb  the  plan  ot 
the  house  was  altered  and  its  size  enlarged,  and  this  change  of 
plan  produced  a  delay  in  the  prosecution  of  the  work  from  April 
12th  to  April  22d  1851.  In  the  latter  part  of  August,  the  house 
not  having  been  completed,  the  defendant  forbade  the  plaintiff 
to  proceed  further  with  the  work ;  notwithstanding  which  the 
plaintiff  went  on,  and  completed  the  house  in  October,  but  not 
according  to  the  specifications  in  the  agreement,  and  the  house 
was  worth  one  hundred  and  fifty  dollars  less  than  it  would  have 
been  if  so  built.  On  the  14th  of  October  the  plaintiff  oSertd 
the  key  of  the  house  to  the  defendant,  and  demanded  a  settle* 
ment  of  accounts  between  them,  and  abo  a  mortgage  in  part 
payment ;  but  the  defendant  refused  to  receive  the  key  or  give 
the  mortgage.  At  the  time  of  this  demand  the  amount  due  to 
the  plaintiff  was  unliquidated;  and  there  were  mutual  contested 
accounts  between  the  parties,  growing  out  of  the  building  of  the 
house. 

The  defendant  objected  to  the  introduction  of  evidence  of  the 
oral  agreement,  and  contended  that  the  plaintiff  could  recover 
only  for  the  work  done  up  to  the  time  when  he  was  forbidden 
to  proceed,  deducting  the  defendant's  damages  for  the  non- 
fulfilment  of  the  contract  But  the  auditor  ruled  that  as  the 
defendant  had  moved  into  and  occupied  the  house,  he  was 
bound  to  pay  the  plaintiff  its  value,  deducting  the  damage  so 
sustained  by  the  defendant ;  and  that,  after  deducting  all  claims 
in  set-off,  including  $100  for  damages  for  non-completioo  of  the 
contract,  the  plaintiff  was  entitled  to  recover  $227.37,  with  inter- 
est from  the  date  of  the  writ,  and  not,  as  the  plaintiff  contended, 
from  the  time  of  the  demand. 

Jf.  6.  Cobb,  for  the  plaintiff,  cited  Oummings  v.  Arnold^  3  Met. 
486 ;  Steams  v.  flott,  9  CJush.  31 ;  Dodge  v.  Perkim^  9  Pick. 
388 ;  Barnard  v.  BartholomeWj  22  Pick.  294 ;  BasseU  v.  Sanborn^ 
9  Gush.  58. 

/.  Q.  A.  Oriffmy  for  the  defendant,  cited  Bagtvard  v.  Leonard^ 
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7  Pick.  187 ;  WkUhgr  v.  AOKvan,  7  Mass.  109;  Brewer  v.  2^^- 
mfhamj  13  Pick.  547. 

BioBLOw,  J.  1.  It  appears  that  after  the  written  agreement 
was  made,  the  plan  of  the  bouse  was  altered  and  enlarged  at 
the  defendant's  saggestion,  so  that  it  would  take  more  time  to 
build,  and  yet  no  new  stipulation  was  made  as  to  the  time  of 
its  completion.  Time  thereby  ceased  to  be  of  the  essence  of 
the  agreement,  and  the  defendant  cannot  now,  in  defence  of  an 
action  on  the  agreement,  avail  himself  of  a  delay  in  its  strict 
performance  by  the  plaintiff,  which  was  caused  in  part  by  his 
own  act» 

2.  The  sum  due  the  plaintiff  having  been  unliquidated  and 
uncertain,  dependent  upon  an  adjustment  of  debts  and  credits 
between  himself  and  the  defendant  at  the  time  of  the  demand 
for  payment,  interest  should  be  allowed  on  the  balance  found 
due,  not  from  the  time  of  such  demand,  but  from  the  date  of 
the  writ  only.    Brewer  v.  l^fringhamf  12  Pick.  547. 

Judgment  for  the  plaintiff. 


Sarah  W.  Howard  vs.  Ebenbzer  Bryant. 

A  legicy  to  a  woman  before  maiiiage  is  redatied  to  posseeaioD  bj  her  hiuband  by  recelring 
a  quitclaim  deed  from  the  testator's  residuary  devisee,  upon  condition  that  he  should  pay 
all  legacies  which  such  devisee  waa  bound  to  pay,  of  which  this  was  one. 

Action  of  contract  to  recover  a  legacy  given  to  the  plaintift^ 
when  sole,  by  her  father's  will,  in  these  terms :  ^  I  give  to  my 
daughter  Sarah  W.  Bryant  one  hundred  and  fifty  dollars,  sev- 
enty five  dollars  to  be  paid  to  her  by  my  son  E^enezer  Bryant 
when  he  arrives  to  the  age  of  twenty  two  years,  and  seventy 
five  dollars  more  at  the  decease  of  my  said  wife." 

The  defendant  was  named  in  the  will  as  principal  devisee  and 
residuary  legatee,  subject  to  a  life  estate  in  the  testator's  widow, 
who  died  before  this  suit  was  brought    The  plaiutifi*  mairied 
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John  Howard  in  1808.  The  defendant  arrivad  at  the  age  of 
twenty  two  in  1809,  and  in  1813  conveyed  ell  the  estate  00  de- 
vised and  beqneathed  to  him  to  John  Howard,  by  qaitdaim  deed 
in  the  usual  form,  and  oontaioing,  after  the  desoription  of  the 
premises,  these  words :  **  And  it  is  considered  that  the  said  John 
Howard  is  to  pay  all  the  legacnes  which  I  am  boand  to  pay  by 
my  father's  will/'  Howard  died  intestate  in  1824,  and  the  plain* 
tiff  was  appointed  administratrix  of  his  estate,  and  demanded 
payment  of  the  legacy  bejEore  bringing  this  action.  The  parties 
submitted  the  abore  case  to  the  judgment  of  the  oonrt 

A.  V.  Lynde^  for  the  plaintiff,  cited  Legg  v.  I^gg^  8  Mass.  99; 
Sayward  v.  Ha^ward^  20  Pick.  026,  $30 ;  Daniels  v.  Rtchixrd- 
son,  22  Pick.  570 ;  1  Dane  Ab.  342«*344;  Broiherow  y.  Hood, 
Com.  R.  725;  1  Bright  on  Hush,  tc  Wife,  37. 

X  P.  Converse^  for  the  defendant,  cited  Oommumwealih  v.  Manly ^ 
12  Pick.  173  ;  Tattle  v.  Fowler,  22  Conn.  56 ;  Bales  ▼.  Dandy,  2 
Atk.  207 ;  Reese  v.  Keith,  11  8tm«  386 ;  DosweU  v.  Earle,  12 
Ves.  473;  BasvU  v.  Brander,  1  P.  W.  458 ;  Clancy  on  Husb.  & 
Wife,  (Amer.  ed.)  138, 139. 

Metcalf,  J.  The  legacy  given  to  the  plaintiff  by  her  father 
did  not,  on  her  marriage,  vest  absolately  in  her  husband.  .  It 
was  a  chose  in  action  which  survived  to  her  on  his  death,  unless 
he  had  reduced  it  to  possession,  or  released  it,  or  had  made  a 
valid  assignment  of  it|  or  bad,  in  some  other  way,  legally  barred 
her  right  to  it  And  any  lawful  exercise  of  an  act  of  ownership, 
by  a  husband,  over  his  wife's  chose  in  action,  by  which  he  ap- 
propriates it  to  his  sole  use,  is  such  a  reduction  of  it  to  posses- 
sion as  bars  her  right  of  survivorship.  In  this  case,  the  legal 
effect  of  the  facts  is,  that  the  plaintiff's  husband  received  the 
amonnt  of  her  legacy,  by  applying  it  towards  payment  for 
the  land  which  he  purchased  of  her  iather'e  residuary  devisee, 
and  in  which  she  became  entitled  to  dower. 

Baint^  fumsuU 
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President,    Directors    and    Company   op   the    Framingham 
Bank  vs.  Gay  &  others. 

«o  a  declaration  'vrUch  arera  the  making  of  a  promlasofy  note  hj  the  defendant,  payable  to 
fhe  pbuntiff,  and  tlMi  the  deftodaiii  oves  him  tt«  Mnoont  of  aaid  note,  an  ansiver  tbfll 
the  defendant  does  not  owe  the  plaintiff  in  manner  and  farm  declared  on,  and  leaving 
him  to  prove  the  same,  does  not  pat  the  signature  in  iasne. 

Action  op  contbact  on  a  promissory  note.  The  declaration 
RTers,  <^  thai  the  defendants  made  a  promissory  note  payable  to 
the  phdotiffs  or  OKter,  a  copy  whereof  is  heieiinto  annexed ;  and 
die  defendants  owe  the  plaintafla  the  amount  of  said  note  and 
interest  thereon."     A  copy  oi  tibe  note  was  annexed. 

The  defendants  *<  answer  upon  their  personal  knowledge  and 
belief  that  they  do  not  owe  the  plaintiffii  in  manner  and  form 
iedared  on^  and  leave  the  plaintiffs  to  prove  the  same." 

At  the  trial  in  the  oonrt  of  oommon  pleas,  the  defendants  ob- 
jected to  the  plaintsff'e  reading  the  note  to  the  jary  withoiit 
proof  of  the  signatafses.  Bot  Aihen^  J.  overmled  the  objectioo, 
and  the  verdict  being  againet  the  defendants,  they  alleged  ex« 
ceptioiis. 

E.  BxpkyJp  F.  W.  PeUon^  for  the  defendants.  The  defend- 
ants  snfBcaetitly  xlenied  the  allegatioos  in  the  deelaraiion,  by 
^  leaving  the  plaintiflb  to  prove  the  same,^  smd  by  expve:3sly 
and  precisely  denying  the  allegation  that  they  owed  the  plain* 
tiffii,  which  was  the  only  statement,  and  a  sufficient  one,  oi  any 
caose  of  action.     Woodbury  v.  Jones^  3  Gray,  261. 

C.  J2.  Train^  for  the  plaintiiis. 

Mebrick,  J.  It  is  averred  by  the  plaintifis  that  the  defend- 
ants made  the  promissory  note,  of  which  a  copy  is  annexed  to 
the  declaration.  This  is  a  substantive  and  material  fact,  and 
both  the  allegation  and  proof  of  it  are  essential  to  the  mainte- 
nance of  the  present  action.  It  is  alleged  and  set  forth  in  their 
declaration  with  substantial  precision  and  certainty;  for  the 
plaintiffs  adopt  and  follow,  exactly  in  its  very  words,  the  form 
prescribed  for  use  in  such  cases  by  the  statute.     The  answer  of 

VOL.  IX.  16 
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Fruningliam  Bank  «.  Chij  h  oUmr. 


the  defendants  does  not  deny  this  distinct  allegation  in  clear  and 
precise  terms ;  and,  if  strictly  considered,  cannot  be  regarded  as 
any  denial  of  it  at  all.  They  aver  that  they  do  not  owe  the 
plaintiffs  in  manner  and  form  as  is  set  forth  in  their  declaration; 
but  this  is  no  denial  that  they  made  the  promissory  note,  and 
thereby  became  debtors  to  those  who  should  afterwards  lawfully 
bold  it.  They  may  have  signed  it,  and  thereby  assnroed  the  ob- 
ligation of  paying  its  contents  according  to  its  tenor,  and  yet 
still  it  may  have  been  true  that,  at  the  time  of  the  commence- 
ment of  the  action  against  them  for  the  recovery  of  the  amonn^ 
alleged  to  be  due  upon  it,  they  owed  the  plaintiff  nothing  on 
account  of  it  It  may  in  the  mean  time  have  been  paid,  or  they 
may  have  been  released  and  discharged  firom  the  obligations  it 
originally  imposed  upon  them,  dtber  by  the  act  of  a  bona  fide 
owner  of  the  instrument,  or  by  operation  of  law.  They  might 
therefore  safely  and  properly  affirm  that  they  did  ^  not  owe  the 
plaintiffs,"  though  they  could  not  justly  or  truly  deny  that  they 
ever  made  or  executed  the  note  declared  on.  And  as  they  did 
not  in  their  answer  deny  in  clear  and  precise  terms  the  allega- 
tion made  by  the  plaintiffs  of  this  substantive  fact,  the  plain* 
tifis  were  rightly  allowed  by  the  court  to  read  the  note  to  the 
jury  without  first  offering  any  evidence  that  the  signatures  of 
the  several  defendants  were  true  and  genuine,  because  the  stat- 
ute expressly  declares  that  a  substantive  fact,  so  averred,  shftU 
for  want  of  such  a  denial  be  deemed  to  be  admitted  by  the 
party  who  is  required  to  answer  it  St.  185S,  c.  313,  ^  14, 
86,  84  Exceptions  overruled, 
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Harye^   L.  Kimball  v$.  Jbbsbuah  B.  Bradford. 

The  Tondor  of  a  boose  agreed  in  writing  with  the  pnichaBer  to  **  tecure  a  snpplj  ot  well 
water,**  to  do  certain  work  and  pay  certain  charges  upon  the  house,  ffdd,  that  he  could 
not  show  that  at  the  same  interview  at  which  this  agreement  was  delivered,  and  imm^ 
diately  after  its  delivery,  the  parchaaar  orally  agreed  to  diaehaige  him  from  this  agree- 
ment upon  his  putting  into  the  house  a  proper  apparatus  to  conduct  water  from  a  certain 
aqueduct 

Action  op  contract  on  this  agreement :  ^  This  is  to  certify 
that,  having  this  day  sold  to  Ebrvey  L.  Kiraball  a  house  on 
Canal  Street,  I  on  my  part  am  to  bay  and  put  np  a  marble 
chimney  piece,  worth  sixteen  dollars,  in  the  front  roorA,^make 
the  floors  tight  and  front  doorway,  to  lath  and  plaster  the  cellar, 
and  secure  a  supply  of  well  water,  to  pay  the  interest  on  mort- 
gage, and  on  eight  hundred  and  ninety  dollars  paid  for  the 
house,  and  vacate  the  house  the  first  of  April  next.  Witness 
my  hand  this  the  twentieth  day  of  January,  eighteen  hundred 
and  fifty  tlu-ee.  J.  B.  Bradford." 

Trial  in  the  court  of  common  pleas,  before  MeUen^  C.  J.,  who 
signed  this  bill  of  exceptions : 

**  At  the  trial  the  defendant  ofiered  to  show  that  at  the  time 
tlie  written  paper  sned  on  was  made  and  delivered,  after  the 
same  was  delivered,  and  right  upon  the  delivery,  the  plaintiff 
orally  agreed  with  the  defendant  to  disdiarge  him  from  all  obli- 
gation thereon  and  cancel  the  paper  whenever  the  defendant 
would  put  a  proper  apparatus  into  the  house  named  in  the 
agreement  for  conducting  water  from  an  aqueduct  in  Oak 
Street,  into  which  aqueduct  the  defendant  had  a  right  to  insert 
pipes.  To  this  evidence  the  plaintiff  objected,  and  it  was  ex- 
cluded by  the  court  A  verdict  was  rendered  for  the  plaintiff 
The  defendant  thereupon  excepted." 

J.  Q.  A»  Oriffin,  for  the  defendant.  The  agreement  sued  upon 
might  be  settled  and  discharged  by  an  oral  agreement*  The 
testimony  offered  and  excluded  was  to  show  such  settlement 
and  discharge,  after  the  agreement  had  been  fully  completed, 
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though  before  the  parties  separated ;  and  not  to  vary  the  terms 
of  the  instrument  Ownmings  v.  Arnold^  3  Met  489.  Richard- 
son V.  Hooper  J 13  Pick.  446. 

AT.  O.  Cobby  for  the  plaintiff,  dted  1  Greenl.  Ev,  §  275 ;  Chit. 
Con.  {8th  Amer.  ed.)  101 ;  Warren  v.  Wheeler,  8  Met  97;  Stack- 
pole  V.  Arnold y  11  Mass.  31 ;  Hunt  v.  Adams^l  Mass,  518 ;  Trus- 
tees in  Hanson  v.  Stetson,  5  Pick*  506;  Springs  v.  Loveiti  11 
Pick.  417 ;  Ooodett  v.  Sm«A,  9  Gush.  592. 

By  the  Court.  The  written  agreement  mast  be  taken  to 
be  the  complete  expression  of  the  intent  of  the  parties.  The 
oral  evidence  offered  went  to  show  tiiat  at  the  same  interview, 
immediately  after  the  delivery  of  the  vmtiog,  and  as  part  of 
the  same  transaction,  the  parties  ajpreed  upon  a  substitute  for 
one  of  ^  ^  terms.    It  was  therefore  rightly  rejected. 

Exceptions  overruled 


William  S.  Ohapin  vs.  Tub  Inhabitants  op  MAKLBOBOuea* 

The  narration  by  a  patient  to  his  physician  of  the  caose  of  injariea  rec«lTed  several  months 
previously  is  not  admissible  as  evidence  of  that  cause. 

Action  op  tort  for  injuxies  received  by  the  plaintiff  on  the 
nth  of  January  1856  from  a  defect  in  a  highway. 

At  the  trial  in  the  court  of  oonunon  pleas  before  Mellen,  CL  J^ 
the  plaintiff  called  a  physioiani  who  testified  ^^  that  be  saw  the 
plaintiff  for  the  first  tiiae  on  the  2d  day  of  June  1856^  and  that 
the  plaintiff  showed  him  his  leg  and  wished  liim  to  examine  it ; 
that  the  plaintiff  complained  of  extreme  pain  in  the  leg ;  and 
said  he  had  been  struck  by  a  horse,  some  number  of  months 
before,  four  or  five  months  beforei  on  that  leg.''  To  this  narra« 
tion  the  defendants  objected ;  but  the  ooort  admitted  the  testi- 
mony. The  verdict  was  for  the  plaintiff  and  the  defendants 
alleged  exceptions. 

JC  Q.  A  Oriffin^  for  the  defendatits. 

a  A  aVotn,  for  the  plaiutlffi 
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MsTCALf ,  J.  Tbe  escc^tlMi  mtitft  be  tustainedy  which  was 
taken  to  the  admiBftioiii  oi  the  plaintiff's  statetneiit  to  his  physi* 
dan  that  his  leg  had  been  9tmok  by  a  bone*  It  was  a  stateixient 
of  a  fact)  and  was  used  as  evidenoe  of  tbat  fact  It  was  there- 
tote  wrongly  admitted.  Wi/Us  v.  Bernard,  8  Bing.  382.  The 
nile  of  crtidenee,  In  cases  like  this,  was  lightly  annouDced  by 
Mr.  Jostice  Bigelow,  in  B&con^  v«  CharUofh  7  Cosh*  586,  as  fol- 
lows :  *'  Where  the  bodily  or  mental  feelings  of  a  party  aie  to 
be  proved,  the  usnal  and  natorat  expressions  of  such  feelings^ 
made  at  the  time,  are  considered  competent  and  original  evi- 
dence in  his  favor.  There  are  ills  and  pains  of  ttie  body,  which 
are  proper  snbjcfets  of  proof  in  courts  of  josticey  which  can  be 
shown  in  no  other  way«  Snob  evidence,  however,  is  not  to  be 
extended  beyond  the  necessity  on  which  the  rule  is  founded. 
Anything  in  the  nature  of  narration  or  statement  is  to  be  care* 
fully  excluded,  and  the  testimony  is  to  be  confined  strictly  to 
ench  complaints,  exdamatioos  and  expressions  as  usually  and 
naturally  accompany,  and  furnish  evidence  of,  a  present  exist** 
ing  pain  or  malady/^  The  defendants  are  entitled  to  a  new 
trial,  in  consequence  of  the  admission  of  the  plaintiff's  state* 
ment  JExcepHons  sustained. 


GEoitoE  Lans  vs.  Josfipn  B.  BavANT. 

While  B.  was  in  ffa«  act  6f  occapying  t  pttfill6  square  with  his  inigoii,  A.  posed  by  with 
hto  eanSi^g^  nod  oeeu^cd  tkait  Af  the  mift  s^narei  and  a  eoUision  ensued,  by  which  A. 
was  injured.  Etld^  that  if  A«  used  dne  can  and  diligence  and  B.  did  not,  A.  coald  re- 
cover damages  of  B. 

Ifl  ttn  action  to  recot«r  dtthages  suMilsed  hy  «  eoffiska  belween  the  defendant's  and  the 
plsfaitiff  *s  carriages,  erideaetf  that  the  defondant**  servant,  who  had  charge  of  his  car- 
riage, immediately  after  the  collision,  and  while  the  defendant  was  being  extricated  from 
his  carriage,  and  while  the  crowd  was  about,  said  tbftt  the  plAlntiif  was  not  to  blame,  is 
not  Admissible,  «ith«r  ia  p«H  oT  Um  ftfi  gstkB^  or  U  cotttiSdisfc  the  testimony  of  the  scrraBt 

Action  OP  TOBT  to  recover  for  damages  occasioned  hr  the 
dafendanlfs  team  running  into  the  plaintiff's  oaniage. 
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At  the  trial  in  the  court  of  eommon  pleas  before  Aiken^  J.,  it 
appeared  that  as  the  plaintiff  was  driving  in  Court  Street  in 
Boston,  near  the  entrance  of  Conrt  Square,  he  passed  along  the 
side  of  a  wagon  drawn  by  three  horses,  in  charge  of  the  defend* 
ant's  servant,  with  the  intention  of  driving  past  the  wa^n  and 
down  the  street ;  but,  finding  that  he  could  not  pass  as  he  ex« 
pected,  because  the  leading  horse  of  the  defendant's  wagon 
turned  several  times  as  if  about  to  enter  Court  Square,  and 
then  back,  passed  into  Court  Square  and  there  stopped  close  by 
the  sidewalk ;  and  while  there  the  defendant's  team  ran  into 
and  crushed  his  carriage. 

There  was  contradictory  evidence  as  to  the  plaintiff's  precise 
position  in  the  square,  and  his  manner  of  getting  there.  There 
was  evidence  tending  to  show  that  there  was  room  in  the  square 
for  the  defendant's  team  to  pass  by  the  side  of  the  plaintiff's 
carriage ;  and  there  was  no  evidence  tending  to  show  that  the 
plaintiff  had  occupied  any  part  of  the  square  to  the  exclusion 
of  the  defendant's  team*  - 

The  defendant  requested  the  court  to  instruct  the  jury  ^  that 
if  the  jury  found  that  the  defendant's  servant  was  in  the  act  of 
occupying  Court  Square  with  his  team,  the  plaintiff  would 
have  no  right  to  pass  by  and  occupy  said  square  himself  to  the 
exclusion  of  the  defendant's  team,  and  the  plaintiff  could  not 
recover  for  any  damage  which  might  have  happened  to  him  by 
the  defendant's  team  running  into  the  plaintiff's  while  the 
plaintiff's  was  taking  and  occupying  said  square." 

The  court  refused  to  give  this  instruction,  but  instructed  the 
jury  on  that  point  thus :  <<  If  the  jury  find  that  the  defendant's 
servant  was  in  the  act  of  occupying  Court  Square  with  his  team, 
and  the  plaintiff  passed  by  and  occupied  said  square  as  he  did, 
(and  the  jury  were  to  determine  upon  the  conflicting  evidence 
how  the  team  and  carriage  came  where  the  collision  happened,) 
the  plaintiff  would  not  thereby  as  matter  of  law  deprive  himself 
of  his  right  to  recover  in  this  action;  provided,  in  driving  in, 
placing  his  carriage  and  remaining  there,  as  he  did,  he  was  in 
tite  exercise  of  dne  and  ordinary  care;  and  the  defendant's  ser- 
vant by  the  want  of  ordinary  caie  on  his  part  in  the  manage 
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ment  of  his  team  came  into  collision  with  the  plaintiff's  team, 
and  thereby  eaused  the  injury  to  the  plaintiff;  and  that  the 
harden  was  upon  the  plaintiff  to  show  that  he  was  in  the  exer- 
cise of  ordinary  care,  and  that  the  defendant  was  not." 

At  the  trial,  the  defendant's  servant  having  testified  that  he 
did  not  excuse  the  plaintiff  from  blame  at  the  time  of  the  acci- 
dent, the  plaintiff  was  allowed  by  the  court,  against  the  objection 
of  the  defendant,  to  ask  one  of  his  witnesses,  ^  what  the  servant 
said  to  the  plaintiff  at  the  time  of  the  accident,  and  while  the 
plaintiff  was  being  extricated  from  his  carriage,  and  while  the 
crowd  was  about."  And  the  witness  answered  that  the  servant 
had  said  that  the  plaintiff  was  not  to  blame  for  what  had  oc- 
curred. 

The  jary  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

M.  O,  Cobbj  for  the  defendant,  to  the  point  that  the  instruc- 
tions were  erroneous,  cited  BoUon  v.  Colder ^  1  Watts,  360; 
Brooks  v.  Hart,  14  N.  H.  307 ;  Pahner  v.  Barker,  2  Pairf.  338 ; 
Fales  V.  Dearborn,  1  Pick.  346. 

J.  Q.  A,  Oriffin,  for  the  plaintiff. 

BiGELow,  J.  1,  The  instructions  asked  for  by  the  defendant 
vere  rightly  refused,  and  those  ^ven  were  accurate  and  well 
adapted  to  the  facts  in  the  evidence. 

2.  The  declaration  of  the  defendant's  servant  was  incompe- 
tent, and  should  have  been  rejected.  It  was  made  after  the 
accident  occurred,  and  the  injury  to  the  plaintiff's  carriage  bad 
been  done.  It  did  not  accompany  the  principal  act,  on  which 
the  whole  case  turned,  or  tend  in-  any  way  to  elucidate  it.  It 
was  only  the  expression  of  an  opinion  about  a  past  occur- 
rence, and  not  part  of  the  re$  gestce.  It  is  no  more  competent 
because  made  immediately  after  the  accident  than  if  made 
a  week  or  a  month  afterwards.  Jjund  v.  Tyngsborough,  9 
Cash.  36. 

Nor  was  the  evidence  admissible  to  contradict  the  testimony 
of  the  defendant's  servant.  He  was  asked  on  cross-examination 
by  the  {daintiff 's  counsel  whether  he  did  not  excuse  the  plaintiff 
from  btame  at  the  time  of  the  accident.    His  answer  to  this 
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quie^tipn  coald,  not  be  contradicted  by  the  plaintifF.  It  wae 
irrelevant  and  itDmaterial  to  the  i98ae«  The  opinion  of  the  wit- 
ness on  the  subject  was  incompetent  The  real  question  was, 
who  was  actually  to  blame,  and  that  was  to  be  determined  by 
the  jury  by  the  facts  in  the  proof.  The  plaintiff  was  not  bound 
by  the  opimon  or  declaratioa  of  his  servant  on  this  question. 

Eiccqstians  sustaineiL 


Almira  Durell  vs.  Jabbz  G.  Hatward. 

A  hasband,  who  has  bnried  bis  wife  in  a  public  barial  groond,  is  not  liable  as  a  trespswsf 
for  removing  a  grave  stone,  since  placed  at  her  gpmve  bjher  mother,  without  tnjaring  tlio 
stone,  and  fbr  the  pnrpote  ofsabfldtltntiag  another. 

A<?TioN  OP  ^OB7  for.  taking  aqd  canying  away  a  grave  atooe 
from  the  grave  of  Harriet  M.  Haywaid,  daughter  of  the  plain- 
tiff and  wife  of  the  defendant 

At  the  trial  ia  the  court  of  common  pleas,  it  appeared  that 
said  Harriet  died;  on  the  13th  of  Jnoe  I8629  aged  twenty  five 
years  and  two  months;  that  the  defendant  caused  her  to  be 
buried  at  his  own  expense^  and  with  the  consent  of  the  proper 
authorities,  in  the  public  burii^l  ground  in  Cbarlestown ;  that 
just  before  June  1865  the  plaintifi^  without  the  defendant's 
knowledge  or  consent^  procured  and  caused  to  be  put  up  at  the 
grave  a  grave  stone  with  this  inscription :  ^  In  memory  of  Har« 
riet  M.  Hayward,  daughter  of  David  wd  Almira  Durell,  bom 
April  nth  1828,  died  June  Idth  1853;"  that  she  obtained  no 
license  for  so  doing ;  but  that  partiea  interested  usually  put  up 
such  stones  as  they  desired  in  memory  of  their  deceased  friends, 
without  any  license  or  interference  of  the  public  authorities; 
that  the  defendanti  as  soon  as  he  discovered  this  stone,  caused 
another  to  be  made  and  erected  at  the  gra^e,  and  the  stone  put 
there  by  the  plaintiff  tp  be  curried  away,  without  any  notice  to 
or,  co^^ent  of  the  plaintiff^  (whioh  wpe  the  tort  complained  of^) 
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and  preserved  it,  and  after  this  action  was  bronght  tendered  it 
to  the  plaintiff,  who  refused  to  receive  it. 

Upon  this  evidence  Mellen,  C.  J.  rated  "  that  the  plaintiff  had 
a  right  to  erect  the  stone  in  memory  of  her  daughter  as  she  did ; 
that  the  defendant,  if  there  was  anything  upon  the  stone  disa- 
greeable to  his  feelings,  could  not  remove  the  stone  and  carry  it 
away  without  first  giving  notice  te  tiie  plaintiff;  and  that  the 
subsequent  tender  of  the  stone  to  the  plaintiff  was  of  no  avail 
iu  the  matter  of  damages."  The  jury  returned  a  verdict  for  the 
plaiittifF  for  tlie  inSL  amount  daimed,  and  the  defendant  ex- 
cepted. 

JL  &.  Cobbj  tor  the.  defendant 

X  Q:A.  Griffin,  f6rtHe  plaintiffi 

BiOBLOw,  J.  The  plaintiff  had  no  right  ti>  eiect  a  stone  at 
the  grave  of  the  defendant's  wife  without  hb  knowledge  or  cmn 
sent  The-  indiapn table  aad  paiafnount  rights  as  weH  as  dlity, 
of  a  husband,  to  dbpose  of  the-  body  of  bis  deceased  wife  by  a 
decent  aepuhuie  in  a  suitable  place,  eanies  with  it  the  right  of 
placing  oret  t&e  spoft  of  buiial  a;  proper  monuRieAt  or  memdrifd 
in  accordance  with,  the  well,  known  and-  long  eatablisfaed  usage 
of  the  community.  The  defendant  had;  Iberefore  a  r^ht  to 
remove  the  stone  which  the  plaintiff"  hwl  placed  over  the  grave 
of  his  wife,  in  order  to  put  in  iia  steadthe  one  ptoeared  by  him- 
self; and  having  taken  it  down  without  injury,  and  holding  it  in 
his  possession,  ready  to  be  delivered  up  loathe  plaintiff  on*  her 
demand  therefor^  he  baa  done  no' act  fiur  which  aA  aetiotr  of  trea* 
pass  will  lie.  E^eeplum^  suUamedi 
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Nathaniel  L.  Dayton  &  another  vs.  Philbbick  Cranb  & 

another. 

since  the  8(.  of  1865,  e.  363,  a  certificate  of  discbarge  under  the  insolvent  laws  of  this  ooni- 
anonwealth  doee  not  protect  a  debtoi^  who  owed  oodehti  here  when  the  praeeediogB  in 
insolvency  were  instituted,  fVon  dehU  contracted  while  reeiding  in  another  state,  before 
that  statute  took  effect. 

Action  op  cot^TiucT  on  a  negotiable  piomiasory  note,  made 
by  the  defendants  on  the  9th  of  April  1855,  and  indorsed  to  the 
plaintiff.  Crane  was  defaulted.  Tasker,  the  other  defendant, 
pleaded  a  certiGcate  of  discharge  obtained  by  him  under  pro- 
ceedings in  ins(Jvency  commenced  in  1866  in  this  coramon- 
wealtfa,  in  which  he  was  described  as  of  LowelL 

At  the  trial  in  the  court  of  oommon  pleas,  the  plaintiff  proved 
the'  making  of  the  note  at  Manchester,  N.  IL  and  that  Tasker 
then  resided  there ;  and  rested  hds  case.  Tasker  introdnced  no 
evidence  but  kis  certificate  of  diseharge,  wUch  Morris^  J.  ruled 
was  a  bar  to  the  action  against  him;  the  jury  returned  aver* 
diet  accordingly,  and  the  plaintiff  alleged  exceptions. 

W.  P.  WebUer,  for  the  plaintiff 

jR.  B.  CaverlPi  for  Tasker.  As  the  plainliff  and  Tasker  both 
reside  in  this  commonwealth  now,  it  is  immaterial  where  the 
note  was  made,  or  where  Tasker  then  resided.  Marsh  v.  IhU* 
nam,  3  Gray,  651.  The  8L  of  1865,  c.  868,  cannot  apply  to  this 
contract,  made  before  it  was  passed. 

BioELOw,  J.  This  defendant,  at  the  time  of  the  making  of 
the  note  in  suit,  was  not  an  inhabitant  of  this  commonwealth, 
nor  does  it  appear  that  when  the  proceedings  in  insolvency  were 
instituted  he  owed  any  debts  here.  He  was  therefore,  by  the  St. 
of  1855,  c.  363,  not  entitled  to  take  the  benefit  of  those  laws. 
We  do  not  decide  that  if  it  had  appeared  that  at  the  time  of 
the  institution  of  proceedings  in  insolvency  he  owed  debts  con- 
tracted after  he  removed  to  and  became  a  resident  in  this  com- 
monwealth, his  discharge  would  not  have  been  valid.  No  such 
question  was  argued.  Exceptions  sustained 
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Mart  M.  Bovlb  vs.  Thomas  F.  Burnbtt. 

A  cmae  tffdered  1^^  tho  ooort  of  conmion  pl^aa,  after  its  final  datemination  thera,  to  be  eoo" 

tinued  for  the  allowance  of  exceptions,  may  be  entered  in  this  coort  at  the  first  term 

after  their  actual  allowance. 
At  the  trial  of  a  bastardy  preoees,  tht  oomplainant  caanot  introdnea  arideaoa  tbat  fiv«  or 

•tz  years  prsviooaly  the  had  a  ohild  by  tfie  reapondent,  vhioh  ha  and  his  relations  ae- 

knowledged  as  his. 
It  scenu,  that  in  a  suit  for  the  maintenance  of  a  bastard  child,  the  complainant  cannot 

introduaa  evidanca  thai  tha  req^&dani*s  relations  adcnowladgad  tlia  child  aa  hk. 

Bastardy  PROGBi8»  At  the  trial  in  the  court  of  common 
pleas  at  December  tenn  1855  before  Sanger^  J^  the  complaio* 
ant^  not  having  bionght  henelf  within  the  proTisions  of  the  Rev, 
8t8.  c.  49,  was  not  admitted  as  a  witness ;  but  was  permitted, 
against  the  objection  of  the  respondent,  to  introdace  evidence 
that  five  or  six.  years  before  the  making  of  the  original  com* 
plaint,  (which  was  filed  daring  her  pregnancy,)  she  had  had  a 
child  by  the  respondent,  and  that  he  had  acknowledged  it  as  his 
own ;  and  also  evidence  that  some  members  of  the  family  of 
the  respondent's  father  had  treated  that  child  as  the  respondent's. 
The  respondent,  being  found  goilty,  alleged  exceptions. 

The  case  was  continued  by  the  court  of  common  pleas  for 
the  allowance  of  jexceptions  until  December  term.  1856,  when  the 
exceptions  were  allowed  and  signed,. and  they  were  entered  in 
ttus  eoort  at  April  term  1857. 

B.  F,  Butler^  for  the  oomplainant,  moved  to  dismiss  the  ex^ 
ceptions,  upon  the  gronnd  that  they  shoiild  have  been  entered  at 
the  next  term  of  this  court. after  the  determination  o£  the-  case 
in  the  court  of  common  pleaai    .fiev*  Sts.  c«  82,  ^^  6, 14 

P.  Willardj  for  the  respondent 

The  Court  held,  that  as  the  case  had  been  continued  by 
order  of  the  court  of  common  pleas  for  the  allowance  of  excep- 
tions, the  exceptions  might  be  enteved  in  this  court  at  the  next 
term  after  their  allowance,  within  the  rule  laid  down  in  Barsiaw 
V.  jUTor^A,  4  Gray,  16a 

The. case  wa?  then  argued  by  the  same  counsel 
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Mbbbigk,  J.  All  the  evidence  respecting  the  child  bom  of 
the  complainant  five  or  six  years  previous  to  the  institution  of 
proceedings  against  Ae  arespondeoit  upon  her  .piesent  accusation 
should  have  been  excluded.  His  acknovtrledgment  that  he  was 
the  father  of  tfaert  chM  eovM  have  no  iendenqr  to  show  bis 
guilty  connection  with  the  mother  at  a  point  of  time  many 
yeaiB  fiubsequent  to  its  birth*  And  certainly  the  conduct  of 
any  of  the  relatives  or  members  of  the  family  of  the  respondent 
in  their  treatment  of  the  child,  at  or  during  any  one  period  of 
time,  ^saonot  be  tbought  to  .afibrd  any  proof  of  his  criminal 
intercourse  with  the  complainant  at  another  period  remote  and 
distant  from  the  first  He  is  liable  in  no-degneto  be  affected 
by  anything  which  otbevs,  however  nearly  BAied  to  him  they  may 
have  been,  may  have  said  or  .done  cooeeming  bis  conduct.  This 
would  be  perfectly  true  evenif  wiiat  was  psoposed  to  be  proved 
bad  direct  and  .immedia;te  leEfiareoce  to  tbe  ebAtgp  now  prefezred 
against  ham.  But  the  evidence  which  was  albwed  to  go  to  the 
jury  did  not  porpovt  to  have  coay  such  beasing ;  it  related  to 
events  and  transactions  remote  and  altogether  diflkrent  fiom 
those  on  which  Hie  maintemace  'Of  the  present  pcoHecotioa 
depends.  It  was  .therefbie  iirelevant  and  fare%a  to  the  issue  to 
be  tried  between  the  jfneseat  parties  and  should  have  been 
rejeeted. 

Nor  caA  any  masm  for  allowing  tbis  evidenoe  to  be  bid  be- 
fore the  jury,  be  found  in  4be  suggestion  made  in  tbe  aign- 
ment  of  the  complainant's  counsel,  that  it  tended  to  show  that 
there  was  a  snbsiBting  intimacy  b^tmeen  ihe  pa/ties  at  .or  near 
the  time  of  the  oeennenee  of -the  event  wfaicfa  lies  at  Ihe  founda- 
tion  of  the  present  prosecution,  jand  thus  noDdemd  it  st  least  not 
improbable  that  4iie  aecasation  against -the  defendavt  iraight  be 
true.  The  occurrences  themselves,  and  ihe  periods  of  .time 
during  which  ithe  conduct  of  -the  fiartieB  in  <me  is  upon  this 
asswnption  to  be  inlenred  &em  their  ooodnct  and  behavior  in 
tbe  other,  are  too  ^tinct  and  too  widely  separated  to  admit  of 
the  proposed  xsonipariaoii*  In  ((he  long  ioton;;al  -at  jeus  whush 
elapsed  between  the  births  of  the  two  iisbildreo,  aUenatton  or 
hostility  may  have  snceeeded  to  an  early  intimacy,  i>r  tbe  parent 
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of  the  first  may  baye  ceased  altogether,  long  before  the  occar- 
rence  of  any  circnmstaDces  connected  with  the  existence  of 
the  second,  to  continue  any  personal  aoquaintanoe. 

But  the  general  rule  of  law  in  relation  to  this  species  of  evi- 
dence is  decisive  of  the  qoestioo.  Though  proceedings  like  this 
against  the  respondent,  are  now  considered  and  declared  by  our 
statutes  to  partake  so  slightly  of  the  character  of  public  prose- 
cutions that  they  are  to  be  prosecuted  in  courts  instituted  for 
the  trial,  and  having  jurisdiction,  of  civil  actions,  yet  they 
are  founded  upon  accusations  in  their  nature  criminal.  HiU  v. 
Wellsj  6  Pick.  104.  WiUiams  v.  Campbelly  3  Met  209.  &.  1851, 
c.  96.  And  in  both  civil  and  crimii^al  eases  the  law  requires 
that  the  evidence  shi^  be  confined  to  the  point  in  issue,  and 
Uierefore  it  is  not  competent  to  show  the  existence  of  feictB  tend- 
ing to  prove  the  commission  of  another  disthiet  ofienoe  for  the 
purpose  of  raising  an  infeience  that  the  accused  committed  the 
offence  in  question  or  was  gvilty  of  the  diarge  prrfeired  against 
him.     Rosa  Crim.  Ev.  <ad  ed.)  67.    1  Greenl.  Bv.  §§  51  ^  seq. 

The  rule  of  kw,  stated  in  the  passage  in  Mr.  Greenleaf 's 
Treatise  on  Evidence,  §  105,  to  which  reference  is  made  by  the 
counsel  for  the  complainant,  is  applicable  solely  to  queetiona  of 
pedigree.  That  rule  stands  upon  peculiar  reasons  in  relation  to 
the  rights  of  euccessioo  and  inheritance  of  legitimate  children, 
or  of  those  having  rights  as  such.  It  is  wholly  inapplicable  to 
questions  of  paternity  which  arise  under  our  statute  relative  to 
the  support  and  maintenance  of  children  born  out  of  wedlock. 

Eateeptions  8ttgtained» 
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Trmplb  Tebbetts  vs.  Georgb  Godino. 

In  declarations  for  slander,  the  8L  of  1852,  c.  812,  has  not  dispensed  with  the  necessity  of 
averring  the  facts  and  drcamstances  which  render  actionable  words  not  in  themselyes  so. 

k  declaration  for  slander,  which  alleges  that  T.  the  plaintiff  owned  a  certain  building;  that 
said  building  was  insured,  and  burned,  **and  that  afterwards  the  defendant  publicly, 
falsely  and  maliciously  accused  the  plaintiff  of  wilftilly  and  malicionsly  burning  the  eaid 
building,  with  intent  to  ii\jure  the  insurers,  by  words  spoken  of  the  plaintiff  sabstantially 
as  follows:  *T.  burned  the  mill  himself,* "  is  bad,  because  it  does  not  charge  the  defend* 
aut  with  any  crime. 

Slandbr.  <<  And  the  plaintiff  says  that  on  the  twelfth  day 
of  July  1855  he  was  the  owner  of  a  certain  building,  to  wit,  an 
oakum  mill  at  Lowell,  and  that  said  bailding  was  inanred 
against  loss  and  damage  by  fire,  and  was  consumed ;  and  that 
afterwards  the  defendant  publicly,  falsely  and  maliciously  ac- 
cused the  plaintiff  of  wilfully  and  maliciously  burning  the  said 
building  with  intent  to  injure  the  insurers,  by  words  spoken  of 
the  plaintiff  substantially  as  follows :  ^  Tebbetts  was  seen  in  the 
engine  room  late  in  the  affc^noon  before  the  fire  scattering 
oakum  around  the  engine,  by  a  man  who  looked  through  the 
cracks  of  the  partition.'  '  I  have  no  doubt  about  the  burning  of 
the  mill.'  '  I  think  it  was  burnt  by  Tebbetts.'  <  Tebbetts  burnt 
the  mill  himself.' " 

The  defendant  demurred,  because  ^tbe  words  which  the 
plaintiff  alleges  that  the  defendant  spoke  of  the  plaintiff  do  not 
import  in  their  ordinary  signification  the  commission  of  any 
crime  or  any  criminal  offence  by  the  plaintiff,  and  there  is  not 
special  damage  alleged  in  the  declaration." 

T.  H.  Sweetsefy  for  the  defendant 

B.  F.  Butler  Sf  R.  B.  Caverly^  for  the  plaintiff,  cited  Pond  ▼. 
Hartwell,  17  Pick.  269 ;  AUen  v.  Perkins,  17  Pick.  369  ;  St.  1852, 
c.  312,  §  2,  and  forms  annexed ;  Oardner  v.  Dper,  5  Gray,  22. 

BiGELow,  J.  The  practice  act,  SL  1852,  c.  312,  has  not 
changed  the  rule  of  law,  which  requires  the  plaintiff  in  an  action 
for  slander  to  allege  the  extrinsic  facts  or  circumstances  which 
are  necessary  in  order  to  give  significance  to  the  words  spokeui 
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WhHcomb  e.  Jacobs. 

and  render  them  intelli^ble  to  the  court  and  jury  in  the  sense  in 
which  they  were  spoken,  as  importing  a  charge  of  crime.  This 
is  the  office  of  a  colloquium.  By  the  note  appended  to  the 
form  of  declaration  in  slander,  in  the  schedule  of  forms  annexed 
to  the  practice  act,  it  is  obvious  that  it  is  still  essential  to  aver 
the  facts  and  circumstances  which  render  the  words  actionable. 

The  declaration  in  the  present  case  is  insufficient  in  this  par- 
ticular. The  words  spoken  by  the  defendant  import  no  charge 
of  crime.  Standing  by  themselves,  they  do  not  even  indicate 
whether  the  burning  was  intentional  or  the  result  of  careless- . 
ness.  This  amounts  to  nothing  more  than  that  the  ad  of  the 
plaintiff  caused  his  own  mill  to  be  destroyed,  which  laight  have 
been  lawfully  and  innocently  done. 

Nor  is  the  meaning  of  these  words  enlai^d  or  obanged  by 
the  preliminary  averments  in  the  declaration.  It  is  not  made  to 
appear  by  them  that  the  defendant  at  the  time  the  words  were 
uttered  was  speaking  of  the  insurance  on  the  building,  or  even 
that  he  knew  that  any  such  insurance  existed.  If  that  was  not 
the  subject  of  conversation  at  the  time,  and,  a  fortiori,  if  the  de- 
fendant did  not  know  of  the  insurance,  he  could  not  by  the 
words  charged  have  intended  to  accuse  the  plaintiff  of  setting 
fire  to  the  building,  with  intent  to  injure  and  defraud  the  insur- 
ers. The  case  bears  a  strong  resemblance  to  Bloss  v.  Tobey,  2 
Pick.  320.  Demurrer  sustained. 


Vandolo  K  Whitcomb  vs.  Sylvester  Jacobs, 

A  writ  of  entij  is  maintained  bj  iiroof  ti  a  mortgags  %>  the  daoandant,  an  entiy  ibr  fors- 
elosore  tliereoi^  and  a  qaltclaiin  dead  to  him  of  the  equity  of  ademption  before  such  entiy 
for  foreclosare,  if  tlie  tenant  relies  on  a  title  derived  from  tlie  mortgagor  since  sucli  entiy. 

Service  of  a  writ  of  entry,  bronglit  against  a  spendllirift,  apon  him  and  his  guardian ^  and 
a  gonenl  appearanoa  of  ooKomH  for  flyt  deftnoai  will  ^pport  a  Jadgment  tbr  ih$  de- 
mandant. 

Wbit  op  bntbt  to  recover  land  jn  Idttleton.  Plea,  nnl  dis- 
seisin. Trial  before  Merrick^  J.,  who  resented  for  the  decision 
of  the  full  court  the  following  case  i  -     •  - 
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The  demandant  offered  io  evideace  a  wanaotj  deed  of  the 
premises  bom  Ezekiel  Wright  to  JustnB  L.  Wbitcomb,  dated 
Aagast  28th  1844,  aod  a  mortgage  back  of  the  same  date, 
which  through  mesne  ass^nments  was  assigned  to  the  demand- 
ant  on  the  25th  of  April  1849 ;  and  all  these  deeds  and  assign- 
ments were  duly  acknowledged  azid  recorded  The  demandant 
also  offered  in  evidence  a  certificate  of  an  entry  upon  the 
premises  on  the  SOth  of  October  1849,  in  order  to  foreclose  the 
mortgage,  and  duly  attested  and  recorded;  also  a  quitclaim 
deed  of  the  premises  to  iiim  from  Justus  1m  Whitcomb|  dated 
February  14th  1849,  and  duly  .acknowledged  and  recorded. 

In  behalf  of  the  tenant  was  offered  in  evidence  an  execution 
issued  on  a  judgment  against  Justus  L*  Whitoomb  on  the  18th 
of  iF^l»aary  1854,  and  afterwacds  ddy  levied  upon  the  premises, 
and  returned  and  recorded. 

Th«ie  was  also  evidence  that  before  this  action  was  brought 
the  tenant  bad  beeo  placed  under  guardianship  as  a  spendthrift 
by  order  of  the  probaite  court*  It  appeared  by  the  officer's 
return  on  the  writ  that  both  the  tenant  and  his  guardian  were 
summoned  to  appear  and  answer  And  two  ttttorneys  of  this 
oourt  entered  a  general  appearance  for  the  tenant 

£.  F.  BuUer,  for  the  tejaaot 

E.  A.  Kellpy  foor  the  demandant 

Mbrbigk,  J»  The  first  objection  urged  by  the  tenant  against 
the  maintenance  of  this  action  certainly  cannot  avail  him.  As 
against  him  the  title  acquired  by  the  demandant  under  the 
mortgage  deed  made  to  Wright  by  Justus  L.  Whitcomb/is,  to 
the  extent  of  the  lien  upon  the  estate  thereby  created,  perfectly 
good.  It  is  of  no  consequence  in  relation  to  this  question 
whether  the  title  by  the  mortgage  was  merged  io  that  acquiied 
by  the  demandant  by  the  deed  of  Justus  L.  Whitcomb  to  him- 
sel£  The  deed  of  Justus  L*  Whitcomb  to  the  demandant^ 
having  been  made  before  the  tenant^s  levy  of  exeeotion,  was  an 
effectual  conveyance  of  all  the  estate  which  remained  in  the 
mortgagor,  except  that  which  bad  befcwe  been  given  aod  granted 
by  the  mortgage,  aad  made  a  peffect  tifle  in  the  demandant  and 
entitled  him  to  recover. 
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It  is  undoubtedly  trae  that  after  a  proper  judicial  decree  that 
the  tenant  was  a  spendthrift,  and  the  consequent  appointment 
of  a  guardian  to  taike  olmrge^of  bis  estate, 'bia  guasdian  should 
be  made  a  party  to  all  proceedings  against  him  in  a  court  of 
law.  Nor  would  a  judgment  otherwise  rendered  against  him 
in  any  suit  whatever  be  held  to  be  legal  and  obligatory.  But  in 
the  present  instance,  though  mo  formal  summons  was  Issued  to 
the  gacmlian  of  Jaoobs,  the  writ  was  io  fact  served  upon  himi 
and  it  was  his  duty  to  take  ofaat ge  of  the  defence,  and  protect 
bis  ward  from  the  e&et  of  it,  if  there  was  any  juat  or  legal  way 
ID  which  it  -coold  be  dome.  We  ^cannctt  presume  that  be  waa 
ignorant  of  his  duty,  .or  that  be  aeglected  to  perfbtm  it.  It  is 
shown  tbat  two  ^aftlOTneys  of  this  oourt  wem  ia  Act  employed 
as  counsel  for  the  teoant,  and  that  they  appeaved  genendly 
for  him  in  this  action,  ttad  pleaded  ami  disseisin.  The  guardian 
is  the  'Cnly  person  who  •ooaki  have  legally  employed  them  or 
authorised  i;hem  to  appear  and  jet  up  any  defence.  In  the  ab- 
sence of  any  proof  tbat  they  did  this  witbont  proper  authority 
and  against  the  dgbts  t>f  the  partiea,  3t  is  oertainiy  to  .be  pre- 
snmed  tbat  they  ^appeaved  in  court  and  'entered  their  names  as 
counsel  for  the  tenatnt  aiod  'filed  the  plea  in  bis  behalf  at  the 
request  and  as  the  agents  of  the  goardiaa.  This  being  taken 
to  be  the  true  condnsion  irom  the  fiacts  shown  in  evidence,  then 
it  follows  tbat  tbe  usual  and  ordinary  effect  b  to  be  given  to  the 
plea  of  no!  disseisin,  namely,  that  the  >tenant  entered  upon  and 
ousted  the  demandant  from  the  poremises. 

The  demandant  therefore,  having  shown  a  complete  .tvtie  to 
f  he  pieniises  in  himself  and  Us  onster  tbeiefrom  by  the  tenant, 
m  entitled  to  maintain  aa  action  to  reoover  the  poaseBskn 
therec^  against  the  tenant  Tenawi  dsfiaulUdL 

▼OL.  IX.  17 
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John  Pattbhson  vs.  Benjakin  Goi^dsmitb. 

In  an  action  on  a  recognizance  to  prosecnte  an  appeal  it  most  be  alleged  and  prorei  that 
the  recognizance  was  returned  into  the  coart  appealed  to. 

Action  op  contraot,  commenoed  before  a  justice  of  the 
peace,  upon  a  recognizance  in  the  emn  of  eighty  dollars,  en* 
tered  into  by  the  defendant  before  a  juatioe  of  the  peace,  and 
conditioned  that  the  defendant  in  a  personal  action  shonld 
prosecnte  with  effect  at  the  court  of  common  pleas  an  appeal 
from  the  judgment  of  said  justice  therein* 

The  declaration  alleged  that  said  defendant  in  that  action  ap- 
pealed to  the  court  of  common  pleas,  and  recognized,  with  the 
present  defendant  as  his  sorety,  to  prosecnte  said  appeal  with 
effect,  as  appeared  by  the  recognizance,  (a  copy  of  which  was 
annexed  to  the  declaration,)  and  that  in  the  court  of  common 
pleas  the  plaintiff  recovered  judgment,  which  was  in  full  force. 

In  this  action  upon  the  recognizance  the  defendant  was  de- 
faulted, and  appealed  to  the  court  of  common  pleas,  and  there 
filed  an  answer,  which  averred  *'that  the  magistrate  before 
whom  said  action  was  returned  had  no  jurisdiction  of  the  same, 
and  that  this  court  have  no  appellate  jurisdiction  thereof,"  <' be- 
cause it  does  not  appear  by  the  plaintiff's  declaration,  that  said 
recognizance  had  been  entered  of  record  in  the  said  court  of 
common  pleas  or  has  been  transmitted  to  said  court  according 
to  law." 

The  record  of  the  court  of  common  pleas,  alter  setting  forth 
the  pleadings,  concluded  by  stating  that  ^^the  court,  having 
heard  the  parties,  and  maturely  deliberated  in  the  premises, 
order  judgment  for  the  defendant ; "  that  judgment  was  ordered 
accordingly ;  and  that  the  plaintiff  appealed  to  this  court 

A.  V.  Lynde^  for  the  plaintiff,  cited  Rev.  Sts.  c.  85,  §  15 ;  Com" 
monwealth  y.  McNeil^  19  Pick.  138;  Benedict  v.  Outings  13 
Met  186. 

X  M.  Randall^  for  the  defendant 

Mbtoalf,  J.    The  declaration  is  bad,  for  not  averring  that  the 
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leoognizance  was  retarned  to  the  court  of  common  pleas ;  -^nth- 
oat  }»oof  of  that  fact  the  plaintiff  could  not  recover.  TarbeU 
▼.  Ora^ff  4  Gray,  445,  &  cases  cited*  Bowler  v.  Palmer,  4  Gray, 
445,  note.  This  objection,  as  the  cases  just  cited  show,  should 
regularly  have  been  taken  by  demurrer.  But,  as  it  appears  by 
the  record  that  the  case  was  submitted  to  the  decision  of  the 
court  below,  without  averment  or  proof  of  this  material  fact,  the 
judgment  for  the  defendant  must  be  affirmed 

Judgmetii  for  the  defendant* 


Commonwealth  vs.  Patuok  Kelly. 

A  bond  given  by  a  persoD  convicted  under  a  statnte  wbich  requires  him  to  give  bond  not 
to  violate  any  law  *' concerning  the  tale  of  intoxicating  liqaors,'*  if  void  if  conditioned 
that  he  ehall  not  violate  any  law  "  oonoenihig  the  mamifhetan  or  lale  of  intozloating 
Kqaon.** 

Action  of  contract  upon  a  bond,  which  recited  the  convic- 
tion of  the  defendant  in  the  court  of  common  pleas  for  this 
county,  "  of  having  sold  a  certain  quantity  of  spirituous  and 
intoxicating  liquors  to  one  James  S.  Bamford,  contrary  to  the 
provisions  of  an  act  concerning  the  manufacture  and  sale  of 
spuituoas  or  intoxicating  liquors,  passed  May  33d  a.  d.  1853 ; " 
and  conditioned  that  the  defendant  should  '<  not  within  one  year 
from  the  date  of  the  aforesaid  conviction  violate  any  law  of  the 
Commonwealth  concerning  the  manufacture  or  sale  of  spiritu- 
ODs  or  intoxicating  liquors." 

The  defendant  demurred  to  the  declaration,  upon  various 
grounds,  one  of  which  is  stated  in  the  opinion. 

1>.  &  Bichardsonj  for  the  defendant 

L  &  Morse,  (IMstrict  Attorney,)  for  the  Commonwealth,  cited 
BartleU  v.  Willis,  3  Mass.  86 ;  Burroughs  v.  Lotoder,  8  Mass. 
373;  Sweetser  v.  -Hay,  3  Gray,  49, 

Mbrbick,  J.  The  defendant  insists  that  the  bond  declared  on 
IS  void,  because  by  the  terms  of  its  condition  the  penalty  was  to 
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be  forfeited  if  the  obligor  sfaoold,  wiihia.ifae  thne  Hmited  therdii) 
violate  any  law  of  the  Commonwealth  ccmeeniifig  the  maim* 
factore  or  sale  of  sphitoous  or  intoxicatiiig  liquors.  And^  he 
assigns  this  as  one  of  several  causes  of  demurrer  to  the  dec- 
laration. 

Upon,  inspection  ofi  the*  record,  it  appears  tbat  tfae  bond  was 
given  under  an  ordisr  of  the  court  of  connnon  pleas  while  he 
stood  convicted  tbesein.  npon:  a:  oharge.  of  having  unlawfollj 
sold  a  certain  quantity  of  sfrixituous  and  intoxicating  liquor  to 
James  S.  Bamford.  The  statute  relating  to  this  subject  pro- 
vides that  if  any  person  shall  sell  any  spirituous  or  intoxicating 
liquor  in  violation  of  its  provisions,  he  shall  upon  the  first  con- 
viction thereof  pay  a  fine  of  ten  dollars  and  the  costs  of  prose- 
cution, ^  and  shall  be  required  to  give  bonds  in  a  sum  of  not  less 
than  one  thousand  doDars,  that'  he  will  not  within  one  year  from 
such  conviction  violate  any  law  of  the  Commonwealth  concern- 
ing the  sale  of  spirituous  or  intoxicating  liquors.''  St.  1852, 
c.  322,  §  7.  These  provisions  clearly  define  the  power  and  duty 
of  the  court,  and  determine  the  liabilities  of  a  party  who  is 
arraigned  for  their  violation.  Tbe  prescribed  fine  is  to  be  im- 
posed and  the  designated,  bond  to  be  reqaired*  But  nothing 
further  can  be  legally  exacted  firom  him,  nor  can  he  rightfully 
be  subjected  to  any  other  punishment  than  that  which  is  ex< 
pressly  authorized  by  the  statute. 

The  question  then  is  whether  the  bond  taken  firom  the  defend* 
ant  was  of  such  a  character  as  the  court  had  authority  to  require 
from  him ;  and  it  is  apparent  from  an  examination  of  the  terms 
of  its  condition  that  it  was  not»  The  statute  does  not  empower 
the  court  to  add  to  the  fine  of  a  party,  who. has  been  thus  duly 
convicted  of  an  unlawfbl  sale  of  spirituous  or  intoxicating 
liquor,  a  requisition  that  he  shall  enter  into  an  obligation,  under 
a  fixed  penalty,  that  he  will  not  during  the  then  next  ensuing 
year  violate  any  law  of  the  Commonwealth  concerning  the 
manufacture  of  those  commodities.  The  unlawful  manufacture 
of  spirituous  and  intoxicating  liqnocs  ia  a  thing  altogether  dif- 
fnrent  ftrom  their  unlawful  sale ;  and  the  distinction  is  recog- 
nized and  provided,  for  by   thc^  statute.     Each,  of  them  is 
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prohibited  under  pains  and  penalties  specially  prescribed,  and 
applicable  to  the  seyeral  offences.  St.  1852,  c.  822,  §§  7,  12. 
According  to-  the*  eondition  of  the  bond  given  by  the  defendant 
the  penalty  was  to  be  forfeited  if,  within  the  fixed  period  of  the 
year  ensuing  next  after  his.  conviction  of  an.  unlawful  sale,  he 
should  be  guilty  of  violating  any  law  of  the  Commonwealth 
concerning  either  the  sale  or  the  manufacture  of  any  of  this 
species  of  property.  Sacb  a  bond  might  have  been  required 
if  the  defendant  had  been  convicted  under  the  12th  section  of 
the  statute  upon  a  charge  of  having  manufactured  for  sale  spir- 
ituoas  or  intoxicating  liquors  conttary  to  its  provisions.  Bat 
that  was  not  the  position  in  which  he  was  placed.  He  had 
been  found  guilty  only  of  an  unlawful  sale*.  Clearly  therefore 
there  had  been  no  such  conviction  as  authorized  the  court  to 
require  from  him  the  obligation  which  he  was  made  to  assume. 
The  bond  was  made  payable  directly  to  the  Commonwealth ; 
but  it  must  necessarily  have  been  taken  by  some  one  of  its  offi- 
cers. Yet  no  one  had  a  right  to  demand  it  of  him.  It  was 
thus  taken,  without  autiiority ;  and  having  been  exacted  of  him 
against  his  rights,  and  in  absence  of  any  legal  justification 
therefor,  the  act  of  taking  it.was  illegal  and  the  contract  is  void. 
See  Boston  v.  Gapen^  7  Cash.  116,  and  cases  there  cited. 

It  was  suggested  in  the  argument  in  behalf  of  the  Common- 
wealth, that  thb  action  could  be  maintained  upon  the  ground 
that  the  obligaiiou  in-  the  bond  was  voluntarily  assumed  by  the 
defendant.  But  there  are  no  facts  upon  which  this  suggestion 
can  rest.  On  the  contrary,  it  distinctly  appears  from  the  recitals 
in  the  contract  that  it  was  executed  while  the  defendant  was 
before  the  conrt,  complying*  with  the  sentence  which  haJd  been 
awarded  against  him.  He  was  either  in  aotual  costody,  or  under 
recognisance  binding  him  to  abide  the  ovder  and  judgment  o£ 
the  court  For  aught  therefore  that  appears,  he  had  no  other 
oltemativie  than  to  execute  the  bondi  or  yield  himself  a  prisoner 
and  submit  to  actual  imprisonmenti.  Undw  such  circumstances 
the  bond  must  be  deenied  to  haro  been  eececuted  under  eoer^ 
eiop;.  and  tbeffefare  he  has  a.  dear  right  to  insist  upon  its 
ioTalidity.     penwrrer  suitoined  ;  jiidgtMmkfar  the  defendaui* 
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A  precept  from  the  governor  of  a  sUte,  appointing  an  agent  to  reoeire  a  fogitive  from  Jn»- 
tice,  which  recites  that  he  has  made  a  requisition,  agreeably  to  the  Conatitntion  and  laws 
of  the  United  Sutes,  upon  the  governor  of  the  state  into  which  the  ftigitive  was  alleged 
to  hare  escaped,  is  prima  facie  evidence,  for  the  protection  of  the  agent,  of  the  truth 
of  the  recitals. 

A  warrant  issued  by  the  governor  of  this  commonwealth,  anthorising  the  agent  of  another 
state  to  "  take  and  receive  into  custody  **  a  fugitive  At>m  justice,  authorizes  him  to  arrest 
such  fugitive ;  and  is  not  repugnant  to  the  Constitution  and  laws  of  this  state  or  of  the 
United  States. 

The  provisions  of  the  Rev.  Sts.  e.  118,  \  7,  authorising  the  goremor  alone  to  issue  his  war- 
rant for  the  apprehension  of  a  fugitive  from  justice,  are  not  repugnant  to  the  U.  S.  St.  of 
1793,  directing  the  demand  and  surrender  of  such  fhgitives  to  be  made  by  **  the  execu- 
tive authority  **  of  a  statOb 

Upon  a  requisition  from  the  governor  of  another  state  fbr  the  surrender  of  a  fugitive  from 
justice,  the  governor  of  this  commonwealth  issued  a  warrant  for  his  arrest  to  an  agent 
of  that  state,  and  a  similar  warrant  to  a  sheriff  and  his  deputies.  Held,  that  an  arrest 
by  a  deputy  sheriff  under  the  second  warrant,  and  a  discharge  of  the  alleged  fugitive  on 
bail  on  a  writ  of  habeas  corpus,  did  not  prevent  an  anwt  by  the  agent  of  the  other  stata 
under  the  first  warrant 

Indictment  for  an  nnauihorized  attempt  to  forcibly  and 
secretly  seize,  take,  confine,  kidnap  and  imprison  Jonas  Wyeth, 
Jr.,  with  intent  to  send  and  convey  him  out  of  the  Common- 
wealth by  force  and  against  his  will,  in  violation  of  the  Rev.  Sts. 
c.  125,  §  20. 

At  the  trial  in  the  court  of  common  pleas,  the  district  attorney 
introduced  evidence  that  Wyeth,  having  been  arrested  by  Rich* 
ardson,  a  deputy  sheriff  of  this  county,  and  sued  out  a  writ  of 
nabeas  corpus  returnable  before  this  court,  and  pending  the 
proceedings  thereon  been  admitted  to  bail,  was  then  taken  by 
the  defendant,  which  was  the  act  complained  o£ 

The  defendant  did  not  deny  that  he  attempted  to  take  Wyeth 
and  convey  him  out  of  liie  Commonwealth,  but  justified  under 
the  following  processes : 

Ist  A  warrant,  dated  June  4th  1856,  from  the  Governor  of 
Iowa  to  the  defendant,  the  important  part  of  which  was  as  fol* 
lows :  ^^  Whereas  Jonas  Wyeth  stands  charged  with  committing 
the  crime  of  .bigamy  in  Scott  County  in  said  state;  and  it  has 
been  represented  to  me  that  be  has  fled  from  the  justice  of  this 
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State  of  Iowa,  and  taken  refng^  within  the  State  of  Massachu- 
setts; and  whereas,  agreeably  to  the  provisions  of  the  Constitu- 
tion of  the  United  States  and  an  act  of  congress  passed  the 
twelfth  day  of  February  one  thousand  seven  hundred  and 
ninety  three,  I  have  made  application  to  his  excellency  the 
Governor  of  Massachusetts  for  the  delivery  of  said  Jonas 
Wyeth  as  fugitive  from  justice ;  and  have  also  in  pursuance  of 
the  power  vested  in  me  by  law  appointed,  and  by  these  presents 
I  do  appoint  and  commission  William  Hall  an  agent  »on  the 
part  of  this  state,  for  the  purpose  of  bringing  the  said  Jonas 
Wyeth  into  this  state  having  jurisdiction  of  said  crime  afore- 
said, whenever  the  governor  of  the  said  State  of  Massachusetts 
shall  cause  him  to  be  delivered  up  agreeably  to  the  requisition 
aforesaid.  Then  and  therefore  to  request  and  require  all  per- 
sons to  permit  the  said  William  Hail  to  receive  and  secure  the 
said  Jonas  Wyeth  and  bring  him  unmolested  into  this  state, 
having  jurisdiction  of  his  crime,  the  said  agent  peaceably  and 
lawfully  behaving." 

2d.  A  warrant  to  the  defendant,  dated  June  16th  1856,  from 
the  Governor  of  Massachusetts,  reciting  the  requisition  of  the 
Gtovernor  of  Iowa  upon  him,  and  proceeding  as  follows :  <'  And 
whereas  it  appears,  from  documents  exhibited  to  me,  that  you 
the  said  William  Hall  have  been  duly  appointed  by  the  supreme 
executive  authority  of  Iowa  to  receive  the  said  fugitive  from  the 
authority  of  this  commonwealth,  and  him  to  transport  and  convey 
to  the  said  State  of  Iowa ;  I  do  hereby,  by  virtue  of  the  provis 
ions  of  the  Constitution  and  laws  of  the  United  States,  and  the 
laws  of  this  commonwealth,  authorize  you  the  said  William 
Hall  to  take  and  receive  the  said  Jonas  Wyeth  into  your  cus- 
tody, and  him  to  convey  and  transport  to  the  line  of  this  eom« 
monwealth,  there  to  be  dealt  with  as  to  law  and  justice  may 
appertain.  And  our  civil  officers  are  required  to  afford  you 
all  needed  assistance  in  obtaining  and  preserving  the  custody 
of  said  Jonas  Wyeth  until  he  shall  be  transported  to  the  limits 
of  the  Ck)mmonweath  of  Massachusetts,  all  of  which  is  to  be 
without  charge  or  expense  to  the  said  commonwealth." 

It  further  appeared  that  the  defendant  received  from  the  Qot'- 
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ernor  of  Masaacbusetta,  together  with  the  last  warranty  a  prooof9 
addressed  to  the  sheriff  of  this  county  and  bis  deputiesi  in  which 
the  governor  recited  the  requisition  of  the  Governor  of  Iowa,  and 
his  own  warrant,  and  required  said  sheriff  and  his  deputies  and 
all  civil  officers  within  the  Cominonwealth  to  afford  all  needful 
assistance  in  the  execution  thereof;  and  whioh  was  delivered 
by  the  defendant  to  Eichardson,  who  tb^renpon  by  the  defend- 
ant's request  arrested  Wyetii  thereon,  but  never  delivered  him  to 
the  defendant,  in  consequence  of  the  prooeediogs  on  the  habeas 
corpus. 

Sanger^  J.  instructed  the  jury  ^  that  the  defendant,  under  the 
requisition  from  the  goyernor  of  Iowa,  and  as  agent  under  such 
requisition,  had  bo  authority  to  arrest  Wyeth,  but  that  he  must 
apply  to  the  executive  of  Massachusetts ;  that  on  said  applica* 
tiou  it  was  the  duty  of  said  executiye,  if  a  proper  case  was 
made  out,  to  cause  the  arrest  of  Wyeth,  and  have  him  delivered 
to  said  agent ;  and  that  the  warrant  issued  aa  afocesaid  to  the 
defendant,  in  connection  with  the  warrant  deliyered  to  him 
addressed  to  the  sheriff  of  Middlesex  and  by  the  defendant 
given  to  Richardson  as  aforesaid,  did  not  authorize  the  defend*- 
ant  himself  to  arrest  Wyeth,  but  only  to  receive  him  and  carry 
him  to  the  line  of  the  State." 

The  jury  found  the  defendant  guilty,  and  he  alleged  excep- 
tions, which  were  argued  on  the  9th  of  February  1858. 

C.  Cashing  Sf  &  Webster^  for  the  defendant. 

8.  H.  Phillips^  (Attorney  General,*)  for  the  Commonwealth. 
The  extradition  of  fdgitives  from  justice,  aa  between  inde* 
pendent  nations,  resta  wholly  upon  treaties.  By  the  Conati^ 
tution  of  the  United  States,  the  states  have  aurrendered  to  the 
general  government  all  power  over  the  subject,  both  as  between 
themselves,  and  as  respects  foreign  governments ;  and  are 
expressly  prohibited  from  making  treaties.  Holmes  v.  Jennison^ 
14  Pet  570-580.  //»  re  Kaine^  14  How.  110.  U.  S.  Constitu- 
tion, art.  1,  §  10.    The  provision  of  the  Constitution  for  the 

*  £lecfced  in  NoTember  1857,  lader  the  sevvnteenth  article  of  amendmeiiti  of 
tb«  ODDstitu|ioo»  and  entered  vpoii  hb  offico  in  Januaiy  1868. 


Digitized  by 


Google 


OCTOBER  TEKM  1857.  385 

CMnaontrMltb  •,  HalL 

vonender  of  fagitiTea  from  jusfcice,  escaping  from  one  state  into 
another,  cannot  be  ezecnted  without  the  aid  of  legislation  ;  and 
congress  having  Instated  on  Hie  subject,  it  seems  that-  the 
states  may  still  pass  statutes  to  assist  the  operation  of  the  acts 
of  congress.  Cammanwealti  v.  IVo^,  6  Met.  548.  In  re  Metz- 
gery  1  Barb.  256.  Prigg  v.  Pefm^vama^  16  Pet.  639.  Moore 
▼.  BUnais,  14  How.  32. 

The  acts  of  the  defendant  constitute  the  offence  charged,  un- 
less he  was  justified  by  the  requisitiott  ol  the  governor  of  Iowa 
and  the  warrant  of  the  goyemor  ot  Massachusetts.  And  his 
justification  fails. 

1.  Because  the  requisition  of  the  governor  of  Iowa  was  not 
accompanied  by  a  certified  copy  of  an  indictment  found,  or  an 
affidavit,  as  required  by  the  act  of  congress  of  1793,  c  45 ;  and 
because  the  warrant  from  the  governor  of  Massachusetts  does 
not  recite  that  the  requisition  of  the  governor  of  Iowa  was 
accompanied  by  the  required  evidence.  1  IT.  &  St&  at  Large, 
302.  Ex  parte  Smiik,  3  McLean,  12L  £i  re  Clark,  9  Wend. 
212.  Ex  parte  3%orftfo%9  Tes.  635.  BriHsh  Prisoner i,  1  Woodb. 
&  Min.  69.    Declaration  of  Bights,  art  14. 

2.  Because  the  warrant  from  the  governor  of  Massachusetts 
to  the  defendant  did  not  authodze  the  arrest.  The  Constitution 
of  the  United  States  and  the  act  o{  1793  contemplate  an  arrest 
by  the  authorities  of  the  state  in  which  the  fugitive  is  found, 
and  a  subsequent  delivery  to  the  agent  of  the  State  making  the 
requisition;  and  to  construe  the  word  ''take"  Ufi  Rev.  St& 
e.  142,  §  7,  as  synonymous  with  ^  arrest^"  would  be  also  repug- 
nant to  the  Constitution  of  Massachusetts,  which  provides  for 
the  election  of  officers  qualified  to  make  arrests.  Const.  Mass. 
amendnEients,  art.  19.  The  governor  cannot  give  such  power  to 
the  agent  of  another  state. 

3.  Because  this  warrant  was  issued  by  the  governor  of  thi^ 
commonwealth  akone,  and  not  by  the  governor  with  the  advice 
and  consent  of  the  conndl.  The  Constitution  and  laws  of  tho 
United  States  vest  the  power  o£  demamUng  and  surrendering 
fugitives  in  the  executive  authority  of  the  state,  but  by  the  Con- 
fltitutiaii  of  Massachusetts  the  executive  aufhimty  for  all  dvi] 
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parposeB  is  Tested  in  the  governor  and  conndl ;  and  no  power 
other  than  legislative  or  military  is  vested  in  the  governor  alone, 
except  the  necessary  power  of  assembling  the  conncil.  Constitu- 
tion  of  Mass.  c.  2,  \  4.  The  8t.  of  1801,  c.  10,  of  which  §  7  of 
the  Rev.  Sis.  c.  142  is  substantially  a  reenactment,  provided  that 
the  warrant  to  the  foreign  agent  should  be  issued  by  the  gov- 
ernor with  the  advice  of  the  council;  and  so  the  law  stood  tiD 
St.  1819,  c.  76.  Considering  the  inconvenience  of  this  require- 
ment in  a  cape  demanding  often  so  speedy  action  (which  incon- 
venience probably  led  to  its  repeal  in  1819)  this  statute  must 
be  regarded  as  a  contemporary  interpretation  of  these  words 
"executive  authority,**  entitled  to  great  consideration. 

4.  A  person  arrested  under  an  executive  warrant  as  a  fugitive 
from  justice  is  entitled  by  habecbs  corpus  to  try  the  legality  of 
his  arrest  Ex  parte  Smithy  3  McLean,  121.  British  Prisoners^ 
1  Woodb.  &  Min.  66.  It  was  a  contempt  of  this  court  to  seize 
Wyeth,  while  on  bail  pending  the  proceedings  on  the  habeas 
corpus,  with  intent  to  carry  him  out  of  the  jurisdiction  of  the 
court.  4  Bl.  Com.  285.  If  the  defendant's  acts  were  a  con« 
tempt,  they  were  unlawful^  and  an  unlawful  act  cannot  be  a 
valid  execution  of  process. 

BioBLow,  J.  The  several  objections  made  by  the  attorney 
general  to  the  justification  relied  on  by  the  defendant  seem  to 
us  to  be  untenable. 

1.  The  precepts  issued  by  the  governor  of  the  State  of  Iowa 
and  by  the  governor  of  this  commonwealth  are  in  conformity 
with  the  act  of  congress  of  February  12th  1793,  c.  45,  §  1,  and 
the  provisions  of  the  Rev.  Sts.  r,  142,  §  7.  By  the  recital  in  the 
former  it  appears  that  the  requisition  on  the  governor  of  this 
state  was  made  in  strict  conformity  with  the  act  of  congress. 
Being  an  official  precept,  issued  with  all  the  formalities  required 
by  law  and  regular  on  its  face,  all  its  recitals  are  in  the  absence 
of  controlling  proof  to  be  taken  as  true.  It  is  not  therefore 
open  to  the  government  to  object  that  the  requisition  on  the 
governor  of  this  state  was  not  accompanied  by  a  certified 
copy  of  an  indictment  found  on  an  af&davit  as  required  by  the 
U.  8.  St  of  1793,  §  1.    The  precept  produced  by  the  defendant 
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was  prima  facie  evidence,  at  least,  that  all  necessary  legal  pre- 
requisites bad  been  complied  with,  and  be  was  entitled  to  tbe 
benefit  of  the  maxim,  omnia  rite  acta  presumuntur. 

2.  Tbe  warrant  in  express  terms  authorized  the  defendant  to 
"  take  "  tbe  fngitive  as  well  as  to  "  receive,  convey  and  transport 
him  to  tbe  line  of  the  Commonwealth."  The  word  "  take  "  in 
the  sense  in  which  it  is  used  in  this  precept  is  synonymous  with 
^  arrest."  It  is  the  technical  word  used  in  all  writs  and  preoepte 
by  which  a  sheriff  or  other  officer  is  commanded  to  arrest  the 
body,  and  in  this  sense  it  is  frequently  used  in  the  statutes  of 
this  commonwealth.  Rev.  Sts.  c.  90,^  Z;c.  Ill,  ^  5;c.  135,  §  2. 
In  the  same  sense  it  is  manifestly  used  in  tbe  Rev.  Sts.  c.  142,  §  7, 
under  which  the  precept  in  the  present  case  was  issued  to  the 
defendant  Nor  is  there  anything  in  the  Constitution  or  laws 
of  this  commonwealth  to  restrain  the  power  of  the  governor  in 
giving  this  authority  to  the  d^ndant«  On  tbe  contrary,  be  is 
expressly  authorized  by  the  Rev.  Sts.  c.  142,  §  7,  to  issue  bis* 
warrant  authorizing  the  agent  of  the  State  that  makes  the  de* 
mand  to  arrest  tbe  fugitive.  By  the  U.  8.  St  of  1793,  he  is 
also  empowered  to  cause  the  arrest  to  be  made.  So  that  in 
issuing  his  precept  to  tbe  defendant  for  the  arrest  of  the  fugi- 
tive,  the  governor  of  this  commonwealth  acted  in  conformity  to 
the  laws  both  of  this  state  and  of  the  United  States. 

3.  It  is  objected,  however,  that  the  governor  had  no  authority 
to  issue  the  warrant  to  the  defendant  without  the  advice  and 
consent  of  tbe  counciL  This  objection  is  founded  on  the 
phraseology  of  the  U.  S.  St  of  1793,  which  authorizes  the 
**'  executive  authority ''  of  a  state  to  demand  the  surrender  of 
fugitives  frotik  justice  and  to  arrest  and  deliver  them  up.  The 
argument  is  that  under  the  Constitution  of  this  commonwealth 
the  executive  authority  is  not  vested  in  the  governor  alone,  but 
in  the  governor  aided  by  the  advice  and  consent  of  the  council. 
But  we  think  this  is  founded  on  too  narrow  an  interpretation  of 
the  act  of  congress.  By  the  term  ''  executive  authority"  as  there 
used,  nothing  more  was  intended  than  to  prescribe  the  depart- 
ment of  the  government  to  which  application  should  be  made 
for  the  surrender  of  fugitives  from  justice.    It  was  tbe  execu- 
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tive  authority,  as  distingaished  from  the  jodicial  and  legialatiTe 
branches  of  the  governinent|  tiiat  was  to  exefcise  the  power 
and  authority  conferred  by  the  act  But  it  was  not  intended 
that  every  member  of  that  department  should  be  called  into 
action  for  the  purpose ;  but  only  so  much  thereof  as  should  be 
necessary  to  carry  its  provisions  into  e£Ebci  The  provision  of 
the  Rev.  Sts.  c.  142,  §  7,  authorizing  the  governor  to  issue  his 
warrant  for  the  apprehension  of  the  fngitivci  was  therefore  in 
accordance  with  the  act  of  congress ;  and  being  intended  to  aid 
in  the  enforcement  of  that  laW|  and  not  being  repugnant  to  any 
provision  in  the  State  C3onstitution|  it  is  not  open  to  the  objec- 
tion urged  by  the  prosecution.  CommonweaUh  v.  Uracgt  5 
Met.  54a 

4  The  writ  of  habeas  carpus  in  no  way  affected  the  validity 
of  the  precept  under  which  the  defendant  arrested  Wyeth. 
It  was  wholly  a  collateral  and  independent  proceedingi  and  did 
not  necessarily  involve  the  question  of  the  validity  of  the  extra- 
dition of  the  alleged  fagitivC)  nor  would  his  discharge  from 
custody  on  the  precept  held  by  the  deputy  sheriff  have  absolved 
him  from  arrest  on  that  held  by  the  defendant  The  latter 
might  well  be  a  valid  subsisting  warrant,  although  the  former 
bad  been  adjudged  informal  and  void.     Exceptions  susiamecL 


Digitized  by 


Google 


CASES 

ABGUED    AND    DEtBBMlNED 


ni    THS 


SUPREME  JUDICIAL  COURT 


VOB  THa 


COUNTIES  OP  BRISTOL,  PLYMOUTH,  BARNSTABLE  AND 
DUKES  COUNTY,  OCTOBER  TERM  1857,  AT  PLYMOUTH. 


H<»f.  LEUUEL  8HAW,  Cbikf  JutftreE. 
Hon.  CHARLES  A.  DEWEY,     "1 
Hon.  THERON  METCaLP,         l  JtmncES, 
Hoar.  BENJAMIN  F.  THOMAS,  J 


CbAALBS    PHIIfNBT  Vi*   WlLLlAM    WaTTS. 

A  dMd  Hi  IftDd  1miiid«d  *«  weetariy  hj  P/s  Ifill  P«)iid,**  wftich  has  beta  artifloially  erwitod 
by  erecting  a  dam  across  a  stream,  and  through  which  the  thread  of  the  stream  has 
always  been  apparent,  passes  the  land  to  the  thread  of  the  stream. 

Action  op  toM  for  breaking  the  plaintiff '8  close  and  taking 
fish  therein.  The  parties  sabmitted  to  the  judgment  ot  the 
court  this  case: 

In  1822  Josiah  Scuddef  conveyed  to  the  plaintiff  a  tract  of 
land  in  Barnstable  bounded  «  westerly  by  Phlttuey's  Mill  Pond." 
This  mill  pond  was  about  thirty  rods  long  and  from  one  to  six 
rods  wide,  and,  long  before  this  conveyance,  had  been  made  by 
building  a  dam  across  a  natural  stream.  It  was  sometimes 
called  ^Phinney's  Mill  Pond,^  and  sometimes  «♦  Trout  Brook.'' 
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and  through  the  middle  of  the  pond  the  thread  of  the  stream  is 
and  always  has  been  apparent  from  the  greater  depth  of  water 
and  the  current. 

The  defendant,  under  license  from  an  owner  of  the  dam  and 
the  water  privilege  incident  thereto,  crossed  the  pond  in  a  boat, 
and  between  the  thread  of  the  stream  and  the  plaintiff's  nplanJ 
caaght  a  pound  of  trout. 

J,  M.  Day,  for  the  plaintiff,  cited  Waterman  ▼.  Johnsony  13 
Pick.  261 ;  Bradley  v.  Rice^  13  Maine,  198 ;  BMome  v.  Stin- 
son,  3  Fairf.  183;  Nickerson  v.  Orawfordy  16  Maine,  245 ;  Lowell 
V.  Robinsofij  16  Maine,  357. 

O.  Marstonf  for  the  defendant,  relied  on  Waterman  v.  Johnson^ 
13  Pick.  261. 

Metcalf,  J.  By  the  deed  under  which  the  plaintiff  claims 
title  to  the  locus  in  quoy  he  is  bounded  ^  westerly  by  Phinney's 
Mill  Pond,"  which,  according  to  the  agreed  facts,  is  sometimes 
called  by  that  name,  and  sometimes  by  the  name  of  ^  Trout 
Brook,"  and  which  is  about  thirty  rods  long,  and  from  one  to 
six  rods  wide,  and  through  which  the  thread  of  a  stream  has 
always  been  apparent.  On  this  state  of  the  facts,  the  court  are 
of  opinion  that  the  western  boundary  of  the  plaintiff's  land  is 
the  centre  or  thread  of  the  stream  ;  as  it  unquestionably  would 
have  been,  if  the  deed  had  bounded  him  on  Trout  Brook,  the 
other  name  by  which  the  water  was  known  and  called. 

Though  we  cannot  see  any  reason  why  the  plaintiff's  grantor 
should  wish  to  exclude  from  his  grant  the  very  narrow  strip  of 
land  between  the  brook  and  the  edge  of  the  water  overflowing 
its  banks  —  which  would  be  worthless  to  him,  while  overflowed 
—  yet  this  cannot  be  allowed  to  influence  our  judgment.  The 
deed  must  be  construed  by  the  legal  rules  which  are  applicable 
to  its  terms. 

However  the  words  ^^  bounded  by  a  pond  "  should  be  con- 
strued, when  applied  to  a  natural  pond,  whether  in  its  original 
state  or  raised  by  artiflcial  means,  we  are  of  opinion,  with  Chief 
Justice  Weston,  that  when  land  is  bounded  ^'  upon  an  artificial 
pond  created  by  expanding  a  stream  by  means  of  a  dam,  the 
riparian  proprietor  would  go  to  the  thread  of  the  stream.    This 
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18  law/'  he  8kys,  ^  well  settled  and  understood*''  Bradley  r.  Rice^ 
13  Maine,  201.  See  also  Waterman  v.  Johnson^  13  Pick.  265, 
where  Chief  Jastice  Shaw  intimates  the  like  opinion ;  also 
Lowell  V.  Eobinsonj  16  Maine,  861.  In  the  absence  of  any 
adjodication  condasively  settling  the  precise  case  before  us,  we 
adopt  these  views  and  apply  thecn. 

Judgment  for  the  plaintiff. 


Nathan  M.  Hatch  vs.  Eluah  W.  Carpbntjsb. 

The  rejectioD  of  secondaiy  evidence  after  the  introdoction  of  sufficient  preliminary  evidence 
to  warrant  its  admission  may  be  revised  on  exceptions  in  which  all  the  evidence  is  re- 
ported. 

The  (bllowiag  testimony  of  an  attorney  was  held  sufficient  to  warrant  the  introduction  of 
secondary  evidence  of  the  contents  of  a  letter  sent  to  him  by  his  client  in  a  previous 
case:  **!  do  not  know  where  that  letter  is.  I  have  searched  twice  during  the  past 
week  for  it  among  my  papers  at  my  office  and  other  pUces  where  I  keep  my  papers,  but 
have  not  been  able  to  find  it.  My  impression  is  that  the  letter  lay  upon  my  table  till 
after  I  had  seen  the  plaintiff  at  that  trial,  and  then  went  into  the  waste  basket."  On 
cross-examination,  he  testified:  **  T  did  not  look  through  all  my  files  of  letters  and  papers, 
Ibr  when  I  came  across  a  file  marked  a*  of  a  previous  year,  I  did  not  search  through  it; 
I  did  not  examine  the  papers  I  looked  over  one  by  one,  and  there  were  places  containing 
papers  (but  not  private  papers)  that  I  did  not  examine.*' 

Action  op  ooNTaAin  to  leoover  for  services  as  constable, 
witness  and  otherwise  in  a  suit  brought  by  Phipps  against  the 
town  of  Chatham.  To  prove  that  Phipps  had  written  a  letter 
to  Carpenter  requesting  him  to  see  an  attorney  at  law,  and  ask 
bim  to  commence  that  suit,  the  plaintiff  called  the  attorney, 
(who  was  also  judge  of  probate,)  who  testified  as  follows : 

^  A  short  time  before  I  brought  the  action  of  Phipps  vs.  Chat* 
ham,  I  received  a  lett^  firom  Carpenter  inclosing  one  from 
Phipps  to  him.  I  do  not  know  where  that  letter  (from  Phipp:: 
to  Carpenter)  is.  I  have  searched  twice  during  the  past  week 
for  the  letter  among  my  papeiB  at  my  office  and  other  placel^ 
where  I  keep  my  papers,  but  have  not  been  able  to  find  it.  My 
impression  is  that  the  letter  lay  upon  my  table  till  after  I  had 
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seen  Phipps  at  the  trial,  and  that  it  ttien  went  into  tiie  waste 
basket''  Upon  cro88««xamination  the  witness  testified :  ^  I  have 
searched  for  the  letter  at  my  office,  at  my  hotise  and  at  several 
places  in  the  probate  office  (naming  them).  I  did  not  look 
tbroagh  all  my  files  of  letters  and  papera,  for  when  I  came 
across  a  file  marked  as  of  a  previous  year,  I  did  not  search 
through  it  I  did  not  examine  the  papers  I  looked  over,  one  by 
one,  and  there  were  places  containing  papers,  (bat  not  private 
papers,)  that  I  did  not  examine." 

The  defendant  then  offered  to  prove  by  other  evidence  the 
contents  of  the  letter.  But  Sanger^  J.  refused  to  permit  him  so 
to  do,  and  ruled  <Uhat  there  was  not  sufficient  evidence  of  a 
loss  or  destrnction  of  the  letter  to  let  in  secondary  evidence  of 
its  contents."  The  jury  returned  a  verdict  for  the  plaintiff,  and 
the  defendant  excepted. 

&  N.  SmaJli  for  the  defendant.  1.  Tbe  ruling  of  the  presid- 
ing  judge  upon  the  question  whether  tbe  proof  of  tbe  loss  of 
the  paper  was  sufficient  to  warrant  the  introduction  of  second- 
ary evidence  was  a  proper  subject  of  exception,  fbftor  v. 
Mackapj  7  Met  631. 

2.  The  defendant  should  have  been  required  to  establish  a 
reasonable  presumption  only  of  the  loss  of  the  letter  to  enable 
him  to  put  in  secondary  evidence  of  its  contents ;  and  for  this 
purpose  proof  that  a  Inma  fide  and  diligent  search  had  been  un- 
successfully made  for  it,  in  the  places  where  it  was  most  likely 
to  be  found,  was  sufficient  The  fact  that  the  paper  was  of 
little  value  increases  the  presumption  of  loss.  And  testimony 
that  it  was  thrown  aside  as  useless,  and  is  believed  by  the  wit- 
ness to  have  been  lost  or  destroyed,  is  sufficient  to  let  in  second- 
ary evidence  of  its  contents.  1  GreenL  Ev.  ^  638.  2  PhiL  Bv. 
(6th  Amer.  ed.)  280,  231,  and  Cowen  Ic  HilPs  notes.  Jones  v. 
Fales^  6  Mass.  101.  BetU  v.  Jackson^  6  Wend.  181.  The  JSSb^ 
V.  Johnson^  7  East,  66.  Bcmk  of  United  States  v.  &'tt,  6  Conn. 
111.    Ripgs  V.  2bytoe,  9  Wheat  484. 

J.  M.  Day^  for  the  plaintiff.  L  Tbe  question  whether  the  loss 
of  the  instrument  was  suffieiently  proved  to  justify  the  admis- 
sion of  secondary  evidenoe  was  addressed  to  tbe  discretion  of 
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the  presiding  judge,  and  not  a  subject  of  exception.  Page  v. 
Page,  Id  Pick.  868.  TbwiUon  Sank  ▼.  Richardson,  5  Pick.  436. 
Donelson  v.  Taylor,  8  Pick.  390.  1  Greenl.  Ev.  §  5S8.  Rey- 
nard V.  Brecioiell,  4  Pick.  303.  WhUney  ▼.  Thayer,  5  Pick  528. 
Gray  v.  Bridge,  11  Pick.  189. 

2.  The  mlmg  was  right.  The  party  offering  secondary  proof 
must  first  prove  the  exist^ice  of  the  paper  and  its  loss.  Here 
was  no  sufficient  evidence,  because  the  defendant  did  not  make 
oath  to  the  loss  of  the  paper  or  that  it  was  not  in  his  possession. 
1  Greenl.  Ev.  §§  349,  558.  Nor  was  there  any  sufficient  search 
made  by  the  witness.  He  was  bound  to  exhaust  in  a  reasona- 
ble degree  all  sources  of  information  and  means  of  discovery. 
1  GreenL  Ev.  §  558  His  testimony  shows  that  many  of  his 
files  of  papers  were  not  examined  at  all,  and  that  those  which 
be  did  examine  were  not  examined  carefully.  And  he  did  not 
testify  to  any  knowledge  that  the  paper  was  lost 

8haw,  C.  J.  Without  giving  any  definite  opinion  upon  the 
question  whether  the  amount  of  evidence  required  to  warrant 
the  admission  of  secondary  evidence  is  a  matter  upon  which 
exceptions  may  be  claimed  as  of  right  to  the  rulings  of  the 
judge  presiding  at  the  trial,  we  must  suppose  that  in  this  case 
the  jodge,  by  allowing  a  bill  of  exceptions  which  stated  the 
testimony  in  detail,  intended  to  submit  to  this  court  the  ques- 
tion of  kw,  atifling  thereon^  of  the  sufficiency  of  the  testimony 
introduced  to  warrant  the  introduction  of  secondary  evidence. 

The  proof  is  dear  of  the  former  existence  of  the  letter.  What 
shall  be  considered  sufficient  diligence  or  sufficient  thoroughness 
of  search  must  depend  on  the  nature  of  the  paper  and  the  circum- 
stances of  the  case.  The  affidavit  of  the  party  is  only  necessary 
when  fi'om  the  nature  of  the  paper  it  would  be  in  his  possession 
or  is  traced  to  him.  But  this  was  a  letter  addressed  to  the  attor- 
ney, which  had  become  unimportant  to  the  party,  and  the  custody 
of  which  would  naturally  be  with  the  attorney.  It  was  not 
a  paper  which  would  be  kept  with  the  care  of  an  important  deed 
or  instrument  The  search,  as  testified  to  by  the  attorney,  appears 
to  have  been  made  in  good  fdth  and  with  sufficient  diligence. 

It  has  been  said  that  the  witness  should  testify  to  his  know!* 

VOL.  IX.  18 
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edge  that  the  paper  is  lost,  and  not  merely  to  bia  belief.  Bnt 
the  diiTerence  is,  after  all,  nothing  more  than  in  the  degree  of 
certainty.  With  regard  to  things  which  malce  not  a  very  deep 
impression  on  the  memory,  it  may  be  called  •'  belief."  "  Knowl* 
edge  "  is  nothing  more  than  a  man's  firm  belie!  The  difference 
is  ordinarily  merely  in  the  degree ;  to  be  judged  of  by  the  court 
when  addressed  to  the  court;  by  the  jury,  when  addcessed  to  the 
jury.  Exceptions  sustaiMed. 


Levi  Crowell  vs.  Elisha  Brown  &  another. 

B-  agreed  in  writing  to  build  and  deliver  a  yeasel  fyr  a  certain  anm,  to  be  paid  in  two  instal- 
ments, one  when  the  vessel  should  be  in  fhime,  and  the  other  on  the  deliverr  of  the  vessel 
complete.  After  the  vessel  was  in  firame  C.  refused  to  pay  the  first  instalment  unless  B. 
would  give  him  secuiitj  for  the  completion  and  delivery  of  the  vessel ;  and  B.  thereupon 
gave  him  a  bond,  reciting  the  written  agreement,  and  conditioned  that  B.  ahonld,  within 
a  reasonable  time  after  the  time  named  in  the  agreement,  finish  and  deliver  the  vessel, 
and,  upon  C.*s  payment,  within  ten  days  after  snch  delivery,  of  the  balance  of  the  sum 
•tipulate4  in  the  agreement,  execute  a  eonvi^yance  of  the  vesaei  to  Mm.  Held,  that  B.*a 
subsequent  failure  to  deliver  the  vessel  according  to  the  bond  was  a  breach  thereof,  o« 
which  C.  might  sue  without  having  paid  the  first  instalment 

Action  of  contract  upon  a  bond  executed  on  the  4th  of 
June  1855,  with  this  condition  :  ^  Whereas  on  or  about  the  first 
day  of  January  last  past  the  said  ESisha  Brown  entered  into  a 
certain  agreement  in  wiitingi  by  the  terms  of  which  said  Brown 
agrees  to  build  a  schooner  duly  described  in  said  writing,  and 
have  the  same  completed  on  or  about  the  first  day  of  August 
next;  and  in  and  by  said  agreement  said  Levi  Crowell  was  and 
is  to  make  certain  payments  towards  said  schooner  in  advance 
before  the  said  vessel  is  completed.  Now  if  said  Brown  shall 
within  a  reasonable  time  after  the  time  named  in  said  agree* 
ment  in' writing  for  the  same  have  said  schooner  done  accord- 
ing to  the  terms  of  said  agreement  and  delivered  in  Boston ;  and 
said  Crowell  shall  within  ten  days  after  he  has  notice  of  such 
delivery  in  Boston  pay  the  balance  not  before  paid  by  him  of 
the  sum  named  in  said  agreement  to  be  by  him  paid ;  and  said 
Brown  shall  upon  such  payments  execute  and  deliver  to  said 
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Crowell  snch  conveyances  and  transfers  of  snch  schooner  as 
shall  constitnte  said  Crowell  and  the  persons  whom  he  may 
name  full  and. perfect  owners  of  an  unincumbered  title  to  three 
quarters  of  said  schooner ;  then  these  presents  shall  be  void ; 
otherwise,  to  remain  in  full  force." 

By  the  agreement  referred  to  in  the  bond,  Brown  agreed  to 
finish  the  schooner  and  deliver  her  to  Crowell  at  Boston  by  the 
Ist  of  August  1855,  ^for  the  sum  of  thirteen  thousand,  four 
hundred  and  thirty  dollars,  to  be  paid  as  follows :  Five  thousand 
dollars  when  the  vessel  is  in  frame ;  and  the  balance  on  the 
delivery  of  the  vessel  at  Boston  complete,  agreeably  to  the  fore- 
going contract" 

The  defendant  admitted  the  execution  of  the  bond ;  but  con« 
tended  that  the  plaintiff  could  not  maintain  his  action,  because 
he  bad  not  paid  the  first  instalment  of  ((5000,  mentioned  in  the 
agreement.  And  the  parties  submitted  the  case  to  the  decision 
of  the  court  upon  the  following  statement  of  facts  : 

"  A  few  days  before  the  date  of  the  bond  the  vessel  was  fully 
in  frame  according  to  the  terms  of  the  contract,  and  five  thou- 
sand dollars  due  thereby  from  the  plaintiff  to  Brown.  The 
plaintiff  refused  to  make  the  payment  unless  Brown  would 
frirnish  security  that  the  vessel  should  be  completed  and  deliv- 
ered according  to  the  terms  of  his  contract.  Thereupon  the 
bond  was  executed  and  delivered.  After  the  delivery  of  the 
bond  the  plaintiff  made  part  payment  of  the  five  thousand 
dollars,  and  by  the  early  part  of  August  had  paid  $4503.50. 
But  he  refused  to  complete  the  payment,  on  tha  ground  that 
there  were  liens  and  incumbrances  on  the  vessel,  and  he  feared 
that  Brown  would  not  be  able  to  give  him  a  good  title  thereto. 
In  September  1855  Brown  mortgaged  the  vessel  to  one  Olover 
for  three  thousand  dollars,  and  in  October  1855  gave  the  plain- 
tiff a  mortgage  upon  her  for  the  amount  of  his  advances.  The 
vessel  was  completed,  but  Brown  was  unable  to  discharge  the 
liens  of  mechanics  and  material  men  upon  the  vessel,  and  she 
was  sold  by  order  of  court  to  satisfy  those  claims,  and  Brown 
has  never  delivered  or  ofiered  to  deliver  the  vessel  to  the  plain- 
tiff,  nor  has  he  been  able  to  make  a  clear  title  to  her.'' 
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I.  W.  Beards  for  tbe  plaintiff 

O,  Marskm^  for  tbe  defendanta. 

Thomas,  J.  The  question  is  as  to  the  breach  of  tbe  bond. 
That  tbe  vessel  was  not  oompleted  and  delivered  to  the  plaintiff 
according  to  the  bond  is  agreed.  The  object  of  tbe  bond  is 
plain,  security  for  the  delivefy  of  the  vessel  and  for  the  ad 
vances  made  apon  her.  Tbe  defendant  says,  there  was  no 
breach,  because  the  five  thousand  dollars  to  be  paid  by  the 
agreement  for  the  construction  of  tbe  vessel  when  it  was  in 
frame  was  not  paid.  As  the  bood  was  not  given  until  after  the 
vessel  was  in  frame  and  the  five  tbooaand  dollars  had  become 
due,  this  construction  would  render  performance  on  the  part  of 
the  plaintiflr  impossible,  and  so  the  bond  void  from  inception. 
Such  construction  clearly  defeats  the  purpoees  of  the  oontract 

Jin^gment  far  the  plaimHff. 


Isaac  Ewsa  vt*  GBoaes  Lovsll. 

Cntting  timber  for  &oces  by  one  tenant  in  oommon,  from  time  to  time  for  more  than  twenty 
years,  in  a  cedar  swamp  surrounded  by  cultivated  lands,  is  no  disseisin  of  his  cotenant 

Writ  op  sntit,  dated  April  IGth  18S6,  to  recover  an  undi- 
vided half  of  a  pieee  of  cedar  swankp  in  Barnstable*  Plea,  nol 
disseisin. 

At  tbe  trial,  the  demandant  psoved  by  reocnrd  a  division  of 
the  entire  swamp,  called  the  Bound  Swamp,  in  1792,  part  to 
the  heirs  of  Jacob  Lovell  in  eommon,  and  the  residne  to  certain 
oilier  persons,  and  the  vesting  of  tbe  title  of  some  of  Jacob 
Lovell's  heirs  in  the  demandant,  and  of  Lovell's  other  heiors  and 
said  other  persons  in  the  tenant. 

The  tenant  relied  upon  a  title  hy  disseisin,  and  offered  evi* 
denoe  that  he  and  those  under  whom  be  claimed  title  bad  since 
1821,  from  time  to  time,  bat  not  every  year,  cot  cedar  in  the 
swamp,  wherever  it  was  fit  &r  cnfcting,  making'  no  diatinctioB 
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between  the  part  held  by  them  id  eeveialty,  and  tbe  part  held  in 
common  with  those  having  tbe  deookandant's  title ;  that  the  de« 
mandant  never  interfered  with  such  euttiag,  and  it  did  not 
appear  that  it  was  known  to  him^  until  1818,  when  be  asserted 
bis  title.  Tbe  tenant  also  offered  evidence  to  show  that  the 
land  around  the  swamp  on  all  sides  was  open  and  cleared, 
down  to  the  swamp,  and  bad  been  cultivated  as  parts  of  farms, 
or  pastured,  for  more  than  fifty  years ;  but  none  of  this  upland 
was  owned  by  tbe  demandant,  and  only  a  piece  on  the  northern 
side  by  the  tenant.  It  was  also  in  evidence  that  the  swamp 
was  situated  at  one  end  of  the  village  of  Osterville,  not  far 
firom  tbe  highway,  and  near  dwellings,  some  of  which  had  been 
there  for  forty  years  and  more,  though  it  was  testified  that  a 
person  might  be  cutting  cedar  in  the  swamp  and  another  pass- 
ing in  the  highway  not  be  likely  to  see  the  act. 

Dewey y  J.  proposed  to  inafmct  the  jury  "that  the  acts  of  the 
tenant  and  those  under  whom  he  claimed  were  not  sufficient  to 
establish  a  disseisin  twenty  years  before  the  commencement  of 
this  action  in  such  land  as  the  demanded  premises,  especially  as 
the  tenant  or  those  privy  to  his  estate  were  cotenants  with  the 
demandant  and  those  from  whom  he  derived  his  title."  A 
verdict  was  thereupon  taken  for  tbe  demandant,  and  the  case 
reported,  at  the  request  of  the  tenant,  for  the  opinion  of  the 
whole  court 

G.  Mar^toHf  for  the  demandant,  cited  Slater  v.  Jepher&on^  6 
Cush.  129 ;  Cook  v.  Babeock,  11  Cush.  306. 

B.  F.  JBallettj  for  tbe  tenant,  cited  JS^mtebeek  Purchase  v. 
Springer^  4  Mass.  146 ;  Cobum  v,  Hollu,  3  Met.  12d;  Allen  v. 
Ballon^  20  Pick.  458;  Drak$  v.  Ou/rUs,  1  Cush.  395 ;  SmaU  v. 
Procter i  15  Mass.  495 ;  Pre^coU  v.  Never &f  4  Mason,  326 ;  Sum^ 
ner  v.  Stevens^  6  Met  337;  Brimmer  v.  I^mg  Wharfs  5  Pick. 
ia4 ;  BoUon  Mill  Corporatim  v.  BvJfinch,  6  Mass.  229 ;  Baker 
v.  SalmaHy  2  Met  82 ;  Melpin  v.  Proprietors  of  Locks  4*  Canals^ 
5  Met  15 ;  Poignard  v.  Smithy  6  Pick.  172 ;  Parker  v.  Proprie^ 
tars  of  Locks  Sf  Canals,  3  Met  91 ;  Blood  v.  Wood^  1  Met.  628. 

Thomas,  J.  This  under  our  law  of  disseisin  is  a  plain  ca^e. 
The  demandant  showed  a  good  record  title.    Tbe  recerds  also 
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show  that  the  tenant  in  this  action  ^^as  tenant  in  common  of 
the  land  with  the  demandant  The  tenant  attempted  to  show 
a  title  by  disseisin.  The  land  was  a  oedar  swamp,  near  to  a 
village,  suironnded  by  cultivated  lands*  The  evidence  of  dis* 
seisin  was  the  catting  by  the  tenant  from  time  to  time  of  cedar 
for  fences.  The  cutting  was  not  erery  year,  nor  was  the  cutting 
brought  home  to  the  knowledge  of  the  true  owner.  Here  is  no 
disseisin.  Judgment  an  the  verdict. 


Commonwealth  t;5.  Thomas  Rogers. 

When  a  fine  is  imposed  in  the  conrt  f^  oommoD  pleas  on  appeal  from  a  oonvietlon  before  a 
jastice  of  the  peace  for  selling  intoxicating  liqnors,  the  attorney's  fee,  allowed  by  £Ef.  1855, 
c.  215,  §  17,  is  to  be  paid  to  the  attorney  who  appeared  for  the  Commonwealth  before  the 
Justice,  and  not  to  the  district  attorney. 

H  f eeivu,  that  in  aoch  a  proeecation  oommenoed  in  the  oourt  <!X  oommon  plaas,  tha  attor- 
ney's fee  upon  conviction  is  to  be  paid  by  the  district  attorney  into  the  treasmy  of  the 
Commonwealth. 

Complaint  to  a  justice  of  the  peace  on  8L  1855,  c.  215,  for 
an  unlawful  sale  of  intoxicating  liquor.  At  the  trial  before  the 
justice,  C.  L  Reed,  Esq.,  an  attorney  of  this  court,  appeared 
for  the  Commonwealth.  The  defendant  was  convicted,  and  ap- 
pealed to  the  court  of  common  pleas,  where  the  district  attorney 
appeared  for  the  Commonwealth,  and  the  defendant  was  again 
convicted  and  sentenced.  The  justice  of  the  peace,  in  the  bill 
of  costs  taxed  by  him,  allowed  Mr.  Reed  ten  dollars  as  an 
attorney's  fee.  The  district  attorney,  in  taxing  the  bill  of  costs 
for  payment  by  the  county  treasurer,  struck  out  this  allowance, 
and  taxed  and  allowed  such  a  fee  to  himself;  and  upon  this 
taxation  the  two  attorneys  submitted  the  question  to  the  de* 
cision  of  the  court  of  common  pleas,  and,  by  appeal,  io  this 
court. 

C  L  Reedf  pro  se. 

L.  R  Brighaniy  (District  Attorney,)  pro  se. 

J.  K  CUffordy  (Attorney  General,)  for  the  Commonwealth. 
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Dbwbt,  X  In  tlM  cMe  )n  which  this  question  of  taxing  an 
attorney's  fee  arhsee,  upon  the  trial  before  the  jastice  of  the 
peace,  there  was  a  conviction  of  the  party  charged,  and  agreea- 
bly to  tlie  provisions  of  the  Be  v.  Sts.  c.  141,  §  2,  the  costs  were 
taxed  by  the  justicd.  The  cdsts  tbufi  taxed  included  ten  dollars 
far  aa  attorney's  fte  in  favor  of  Mr.  Reed,  who  bad  appeared 
before  the  justice  and  discharged  the  duties  of  attorney  in  be- 
half of  the  CoiDmcaiwealth,  and  claimed  tbis  allowance  by 
virtae  of  the  provisions  of  &.  1856,  c.  21^  §  15.  The  defend- 
ant in  that  prosecution  appealed  from  the  judgment  of  the 
justice  to  the  court  of  oommon  pleas^  where  he* was  again  tried 
aad  convicted,  and  upon  dodi  conviction  the  district  attorney 
insisted  that  the  ten  dollars  alkrwsd  by  the  justice  to  Mr.  Reed 
should  be  stricken  out  and  an  allovrsnoe  of  the  like  amount  be 
made  to  the  district  attorney  for  his  <ywn  use  and  benefit. 

The  St.  of  1855,  c.  215,  §  15,  contains  the  otdy  provision 
under  which  this  aiiowanee  can  be  claimed  by  either  of  these 
parties.  It  is  not  contended  that  ibis  sum  is  to  be  taxed  more 
than  oooe,  and  the  questioa  is  to  which  of  these  parties  it  is  to 
be  taxed. 

It  is  urged  on  the  part  of  the  disttict  attorney  tiiat  the  effect 
of  the  appeal  was  to  vacate  the  jiidgmeut  of  the  justice.  This 
is  true  to  a  certain  extent;  and  if  on  the  trial  in  tbe  court  of 
common  pleas  the  defendant  bad  been  acquitted,  it  would  have 
been  fatal  to  the  daim  of  Mr«  Beed  for  the  attorney's  fee,  as 
such  taxation  is  made  dependent  upon  a  conviction  and  tbe 
impositioQ  of  a  fine ;  and  in  ease  of  an  appeal,  such  conviction 
aad  imposition  of  a  fine  ooald  only  be  in  the  appellate  court. 
CommcniMolth  t.  Btmdy,  5  Gtay,  305.  But  to  whom  is  it  to 
be  allowed  in  the  case  of  a  conviction  befoire  the  justice  on 
an  appeal  therefrom,  foUowed  by  a  conviction  in  the  appellate 
court? 

As  it  seems  bo  us,  the  penon  who  has  appeared  before  the 
justice  has  the  prior  and  better  fight  Ho  is  first  in  point  of 
time,  he  has  piocnred  a  conviction^  and  his  costs  have  been 
duly  taxed  by  the  joitiee;  The  convloljen  on  the  appeal  hae 
ixed  the  liability  of  the  defendant  t«  pay  such  attorney's  fee. 
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As  there  is  bat  one  attorney's  fee  to  be  taxed,  if  the  first  taxa- 
tion id  a  proper  one,  there  should  be  no  new  or  furth^  taxation 
of  the  same. 

As  between  these  claiinants,  there  are  other  considerations 
which,  were  it  not  for  the  broad  language  of  the  statnte,  appar* 
ently  making  a  provision  for  such  taxation  of  a  ten  dollars^ 
attorney's  fee  in  cases  originating  in  the  common  pleas,  as  well 
as  those  instituted  before  a  justice  of  the  peace,  would  have  led 
us  to  suppose  that  this  allowance  was  limited  exclusively  to  an 
attorney,  who  appeared  before  a  justice  of  the  peace*  In  cases 
pending  before,  that  tribunal  the  government  has  no  officer  to 
discharge  the  duties  of  prosecuting  attorney,  and  it  might  be 
thought  necessary  to  make  some  further  provision  to  secure  a 
proper  and  sufficient  presentation  of  the  case  in  behalf  of  the 
government,  and  to  this  end  to  provide  a  mode  for  the  payment 
of  such  services. 

But  in  reference  to  criminal  trials  in  the  higher  tribunals,  as 
well  in  cases  originating  there,  as  in  those  coming  there  by 
appeal  from  a  justice,  the  Commonwealth  have  their  legal  rep- 
resentative in  the  person  of  one  officially  appointed,  whose 
services  are  remunerated  by  an  annual  salary,  and  whose  duties 
are  by  the  Rev.  Sts.  c.  13,  §  38,  declared  to  embrace  ^  all  cases, 
criminal  or  civil,"  in  which  the  Commonwealth  is  a  party.  The 
Bev.  Sts.  c.  13,  §  43,  fix  the  salaries  of  district  attorneys  as 
originally  established,  and  declare  them  to  be  ^<  in  full  for  all 
seryices  rendered  by  them."  Section  45  requires  that  they  shall 
^<  account  with  the  treasurer  of  the  Commonweath  for  all  fees, 
bills  of  cost,  and  moneys  received  by  them  by  virtue  of  their 
offices."  Section  46  provides  further  that  they  shall  not  ^  re- 
ceive any  fee  or  reward  firom  or  in  behalf  of  any  prosecutor,  for 
services  in  any  prosecution  or  business  to  which  it  shall  be  their 
official  duty  to  attend."    See  CommonwedUh  v.  Oibbs^  4  Gray,  146. 

We  cannot  suppose  that  the  legislature  could  have  intended, 
by  the  St.  of  1855,  c.  215,  to  change  the  character  of  those  officers 
from  salaried  officers  to  persons  to  be  paid  by  perquisites  either 
in  whole  or  in  part.  It  is  against  the  whole  policy  of  the  law  in 
reference  to  such  officers,  as  the  same  haa  been  understood  since 
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their  creation  by  the  £1^.  of  1832,  c.  130.  Their  annual  salaries 
have  from  time  to  time  been  enlarged  as  their  labors  have 
increased ;  hot  there  has  been,  it  is  believed,  no  departure  from 
this  system  of  remuneration  in  relation  to  allowances  to  them 
for  their  ordinary  duties  in  criminal  cases.  The  only  further 
allowance  of  any  kind  that  has  been  made  was  that  of  thirty 
dollars  allowed  to  the  attorneys  for  the  counties  of  Middlesex 
and  Suffolk,  for  conducting  proceedings  against  persons  who 
should  intrude  beyond  the  line  established  and  known  as  the 
commissioners^  line,  by  the  creatioa  of  wharves  or  other  obstruc- 
tions. Resolve  of  1848,  c.  76.  Those  were  considered  matters 
beyond  the  ordinary  services  of  the  district  attorney. 

Assuming  that  the  language  of  the  St.  of  1860,  c.  215,  is 
broad  enough  to  authorize,  in  cases  where  the  prosecution 
originates  in  the  court  of  common  pleas,  a  taxation  of  an  attor- 
ney's fee  of  ten  dollars  to  the  district  attorney  upon  conviction 
of  the  party,  such  fee,  in  the  opinion  of  the  court,  if  paid,  is  to 
enure  solely  to  the  use  of  the  CJommonwealth,  and  if  received 
by  the  district  attorney,  b  to  be  accounted  for  with  the  Com- 
monwealth.   Bev.  Sts.  c.  13,  §  45. 

It  is  no  sufficient  answer  to  this,  that  by  the  terms  of  Si*  1855, 
c.  215,  §  15,  there  shall  be  paid  ten  dollars  attorney's  fee  to  the 
attorney  who  conducts  the  prosecution,  to  be  taxed  and  allowed 
as  a  part  of  the  costs,  in  each  case  where  a  fine  is  imposed  under 
the  statute.  After  the  establishment  of  the  salaries  of  district 
attorneys  in  1882,  certain  fees,  called  attorney's  fees,  might  still 
be  taxed  against  persons  who  were  convicted  of  offences  and 
liable  to  a  fine  and  costs,  but  when  taxed  they  were  either  not 
drawn  from  the  county  treasury,  or  if  taken  were  accounted  for. 

In  the  earlier  Sts.  of  1789,  c.  45 ;  1800,  c.  29,  and  1813,  c.  131, 
establishing  salaries  for  the  attorney  general  and  solicitor  gen* 
eral,  though  fees  were  still  required  to  be  taxed  as  against  the 
parties  convicted,  as  attorney  fees,  yet  such  fees  were  always 
required  to  be  accounted  for  by  those  officers. 

It  would  certainly  be^qnite  an  anomaly  for  the  Common- 
wealth to  allow  perquisites  to  a  salaried  officer  for  services 
clearly  embraced,  as  these  were,  within  the  ordinary  duties  of 
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the  office.  These  precise  duties  were  requited  by  the  laws  b^ 
fore  the  St.  of  1855»  €.  215,  and  paid  £oc  by  the  annual  salary. 

Such  p^quisite  would  be  obyeotiouable  as  an  offdr  of  rewand 
to  a  pMiblic  officer  for  doiog  what  hia  official  duty  alone  required 
him  to  do.  Such  stimulants  to  the  faithful  discharge  of  dutj 
bav«  not  received  the  coofiteaaiice  of  this  courti  holding,  as  we 
have,  that  no  police  officer  of  Boston  could  be  the  recipient  of  a 
jreward  oifeied  by  the  city  to  secure  the  arrest  and  conviction  of 
persons  charged  with  crime.    Mead  v.  Boston^  3  Cush.  404. 

Aq  allowance  of  ten  dollars  to  the  district  attorney  in  these 
cases  is  not  merely  obnoiuoas  to  the  otgection  that  it  is  a  pei^ 
quisite  beyond  his  fixed  salaiy,  which  he  is  allowed  to  receive 
from  the  person  convicted;  bat  it  is  really  taking  from  the  pub- 
lic treasury  the  sum  of  ten  dollars  for  services  which  he  was 
bound  to  perform  by  the  general  duties  of  his  offieci  in  every 
case  of  conviction  where  the  defendant  from  poverty  or  other 
cause  fails  to  pay  fine  and  cosis,  and  suffefs  the  alternative  of 
imprisonment ;  as  the  taxed  coets  are  allowed  and  paid  to  the 
officers  entitled  to  tbeuit  without  any  reference  to  their  having 
been  actually  paid  by  those  upon  whom  they  weaee  assessed. 

In  any  view  we  take  of  the  case,  it  seems  to  us  that  the  dis* 
trict  attorney  has  no  personal  interest  in  the  taxation  of  an 
attorney's  fee  in  those  cases.  In  the  present  case,  the  attorney's 
fee  was  properly  taxed  originally  in  fe,yor  of  Mc  Aeed  by  the 
justice  before  whom  a  conviction  was  had.  Upon  tiie  appeal, 
that  conviction  being  confirmed,  the  allowance  of  an  attorney's 
fee  was  thereby  secured  to  the  attorney  who  had  appeared  be* 
fore  the  justice,  and  it  was  the  only  attorney's  fee  to  be  taxed. 
Had  the  case  originated  in  the  common  pleasp  the  same  might 
have  been  taxed  as  a  fee  of  tiie  district  attorney,  and,  when 
drawn  from  the  treasury,  accounted  for  ^  as  money  received  by 
virtue  of  his  office." 

No  question  was  made  by  the  parties  as  to  the  form  in  which 
this  question  was  brought  befone  us,  and  we  have  confined  our 
attention  exclusively  to  the  construction  of  the  statute. 

NoTB.  By  St,  1869,  c.  ^00,  m  macb  of  SL  1855,  «.  115,  §  15,  as  prondes  for 
Ihe  tSEsdeo,  aitowasoe  and  pajiDsi]*  of  as  sAtonMy^  fea,  ia  repealed. 
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CoKWONVrBALTH    VS.  Jo6H0A   DbaN. 

Same  tr.  Miohabi.  Hots. 

Tlie  reqairemeot  of  the  K«r.  8ts.  cIBd,  ^  2,  that  ft  vamot  iasved  for  tht  wntt  of  •■  aoh- 
ciis«^  person  shall  recite  the  sabstance  of  the  accasation,  is  complied  vith  by  making  thft 
warrant  on  the  same  paper  w^th  the  comphdnt,  and  definitely  referring  to  it 

it  Mtemt,  that  an  objection  to  the  form  of  a  warrant  issned  upon  aeonpMttt  belbre  •  jaa» 
tioc  of  the  peace,  ttkoagh  taken  before  the  jnstioei  is  waived  by  noi  ranewitig  it  it  the 
first  opportunity  in  the  court  of  common  pleas  on  appeaL 

Tvro  COMFLAINT8  made,  one  by*  FHter  C.  Tbayer,  the  othei 
by  Jobtt  T.  Cafter,  to  a  justice  of  the  peaee  in  l^LQnton,  for 
aingle  sales  of  iaioxieatiDg  Mqaor  in  ▼iolatron  of  Si.  1865, 
c  213^  §  15.  Id  each  case  the  warrant  upon  whteb  the  defencf- 
ant  was  azrested  wsw^  upon  the  same  paper  with  the  original 
eooiplaiBt* 

In  JOtan^s  eon,  imiBediately  following  the  complaint,  the 
wonfe  of  the  wamint  were  as  foObwe :  ^  Brtstc^,  ss.  To  the 
ahenff  of  said  county,  or  his  deputy,  or  to  either  of  the  consta- 
bles of  the  town  of  Taua<tan  in  said  county,  greeting:  Whereas 
the  above  complaint  has  this  day  been  made  on  oath  to  the  snb- 
flcriber,  a  jostiee  of  the  peace  within  and  for  said  county,  by 
the  aboiw  named  Thayer  against  the  above  named  Dean,  for 
the  offence  described  in  the  annexed  compkinf  Then  fbl* 
lowed  the  order  to  apprehend  the  defendant  and  bring  bim 
before  the  jostiee,  and  to  swamon  as  a  witness  the  person  to 
•whom  liqnor  was  alleged  to  have  been  sold. 

Dean,  before  pleading  to  the  oomplaint,  moved  that  the  com- 
frfaint  and  warrant  be  qnasbed,  and  further  proceedings  be 
stayed,  *^  because  said  warrant  does  not  recite  the  substance  of 
the  acoosatioii  against  the  defendant,  as  is  required  by  statute.** 
The  joatiee  ovenuled  the  motioii,  and  the  defendant,  being 
eoDvieted,  appealed  to  the  coort  of  eommen  pleas,  and,  being 
again  fonud  goilty  there^  moved  in  arrest  of  jndgment  for  the 
same  reason..  The  oonrt  of  common  pleas  overruled  the  mo- 
tion, and  the  defendant  appealed  to  this  court. 

ki  Bjsnf€^t  tasBj  the  oomplaint  and  wanant  were  precisely  like 
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those  against  Dean,  except  in  snbstitating,  for  the  correspond- 
ing  words  in  that  warrant,  the  following  words :  ^  by  the  abovcd 
named  Carter  against  the  aboved  named  Hoye."  Hoye,  before 
pleading  to  the  complaint,  moved  to  be  discharged,  becaase  the 
warrant  was  insufficient,  and  this  motion  being  overmled,  and 
himself  convicted,  appealed  to  the  court  of  common  pleas,  and 
there  renewed  his  motion,  and  excepted  to  the  decision  of  that 
court  overruling  it 

B.  Sanford,  for  Dean.  The  Rev.  Sts.  c.  135,  §  2,  provide  for 
a  warrant  separate  and  distinct  from  the  complaint,  and  require 
it  to  recite  <<  the  substance  of  the  accusation."  And  so  is  the 
form  in  D.  Davis's  Justice,  89, 202.  This  case  is  distinguishable 
from  previous  cases.  The  wanrant  held  sufficient  by  a  reference 
to  the  complaint,  in  CommanweaUh  v.  Dana^  2  Met.  329,  was  a 
search  warrant,  issued  under  Rev.  Sts.  c  142,  ^  3,  which  require 
only  that  the  place  and  the  articles  to  be  seized  *'  shall  be  desig-' 
nated  and  described  in  the  warrant."  Danahoe  v.  Sked^  8  Met. 
326,  was  an  action  against- the  officer  who  served  the  warrant; 
and  a  process  may  well  be  sufficient  to  protect  an  officer  acting 
under  it,  and  yet  insufficient  to  suppcnrt  an  action  or  prosecu- 
tion.  Brigham  v.  Este,  2  Pick.  420.  The  failure  of  the  war- 
rant  to  conform  with  the  requirements  of  the  statute,  having 
been  seasonably  objected  to,  was  a  fatal  defect.  Commonwealth 
V.  JBenry,  7  Cush.  512. 

C  L  Reed^  for  Hoye. 

X  H.  Clifford^  (Attorney  General,)  for  the  Commonwealth. 

Shaw,  C.  J.  The  statute  requires  that  the  warrant  shall 
recite  the  substance  of  the  accusation.  Bev.  Sts.  c.  135,  \  2. 
Although  this,  upon  a  strict  and  literal  construction,  would  re- 
quire the  insertion  of  the  substance  of  the  complaint  in  the  body 
of  the  warrant,  still  it  is  a  rule,  almost  if  not  quite  universal,  that 
where  a  paper  is  annexed^  and  definitely  referred  to,  it  is  to  be 
treated  as  recited  in  and  a  part  of  the  process  or  instrument  in 
which  it  is  recited.  Each  of  these  warrants  definitely  refers  to 
the  complaint  on  the  same  paper,  by  the  words,  *^the  above 
complaint,"  <<  the  offence  described  in  the  annexed  complaint,'* 
and  also  mentions  the  names  of  the  complainant  and  defendant 
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The  words  <*  aboved  named  "  in  the  warrant  against  Hoye— obTi- 
oasly  mistakes  of  the  pen  or  of  the  printer-*- may  be  rejected  as 
merely  sensedess,  and  stiU  leave  enough  to  make  a  definite  refer 
eoce  to  the  complaint. 

If  it  were  otherwise,  the  defect  would  be  a  mere  informality 
or  irregularity,  an  omission  of  a  recital  required  for  the  defend* 
ant's  benefit,  and  which  was  waived  by  a  failure  to  take  advan* 
tage  of  it  at  the  earliest  opportunity.  The  motion  having  been 
overruled  in  each  case  by  the  justice  before  whom  the  com* 
plaint  was  made,  and  the  defendant  thus  obliged  to  proceed  to 
trial,  his  pleading  to  the  complaint  there  would  not  be  a  waiver 
of  the  objection.  But  he  was  bound  to  renew  it  before  pleading 
in  the  court  of  common  pleas.  The  objection  is  not  therefore 
now  open  to  the  defendant  in  the  first  case.  But  we  do  not  put 
it  upon  this  ground ;  inasmuch  as  the  answer  already  made  is 
euificient  to  dispose  of  both  cases.  ExcepHons  overruM 


Commonwealth  txs.  Danisl  Lbona]u>. 

On  the  trial  of  a  complaint  chaii^liig  an  unlawful  sale  of  intoxicatioff  liquors  in  September, 
after  the  person  to  whom  the  sale  was  alleged  to  have  been  made  had  testified  to  one  sale 
in  August  and  others  in  September,  the  district  attomejr,  against  the  defendant*s  objec- 
tion, was  allowed  to  withdraw  all  the  e^deaoe  except  of  the  eaie  in  August,  and  the  jury 
were  instructed  to  consider  onl/  tlie  evidence  of  that  sale,  and  found  the  defendant  guilty 
of  a  sale  in  August.  Htld^  that  the  evidence  so  withdrawn  might  be  introduced  in  sup- 
port of  a  subsequent  eompUint  for  a  solo  in  September,  and  if  it  proved,  to  the  satisfius- 
tion  of  the  jury,  a  sale  other  than  that  of  which  the  defendant  had  been  found  guilty, 
would  warrant  a  conviction. 

Ck>MPtAjNT  on  8L  1856,  c.  215,  §  15,  for  an  unlawful  sale  of 
intoxicating  liquors  on  the  1st  of  September  1856  to  Emory 
Morse.  Trial  in  the  court  of  common  pleas  before  Sang^er^  J., 
who  allowed  this  bill  of  exceptions : 

^  Previously  to  the  trial  of  this  complaint,  another  complaint, 
charging  a  single  sale  to  said  Morse  on  the  third  day  of  said 
September,  was  tried,  on  which  the  government  called  Morsei 
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sod  bim  oaly,  to  prore  that  aale ;  and  Moree  testified,  withoat 
ob}eetioii  on  the  part  of  the  defimdant,  to  several  sales ;  one  in 
AjQgimt  18S6,  and  the  others  in  September  and  October  18SS. 
When  Morse  had  finished  his  testimony,  the  district  attorney 
sajsd  be  should  daim  a  verdict  on  the  sale  in  Atigast,  and  on  no 
other  8ale«  To  this  the  defendant  objeeted,  because,  he  claimed, 
all  the*  evidence  sbottid  be  considered  by  the  jury.  The  defend- 
ant calWd  no  witooss.  The  court  ifiHarueted  the  jury  that  tbey 
sboiKild  consider  only  the  evidence  in  regard  to  the  sale  in  An- 
gusty  and  the  jury  returned  a  verdict  of , guilty  for  a  sale  in  the 
last  of  August  1856. 

^  To  sustain  the  present  complaint^  the<  government  called  said 
Morse,  and  proposed  to  put  in  the  saiaae  teetimony  of  a  sale  in 
Bepteiober,  that  Morse  had  testified  to  previoosly.  The  defend- 
apt  obji9Cted  to  tbe  testimony,  beoaneo  the  same  sale  had  been 
previously  testi&d  to  in  the  first  tnal,  vrhen  Hie  sale  was  alleged 
to  be  subsequent  to  the  sale  alleged  in  the  present  complaint. 

The  court  admitted  the  testimony;  and  instructed  the  jury 
that  if,  from  the  testimony,  they  found  a  sale  of  intoxicating 
liquors  other  than  the  one  on  which  the  jury  had  convicted  the 
defendant  previously,  then  they  might  find  the  defendant  guilty. 
The  jury  returiiied  a  vei^t  9(  goUty  of  a  sale  m  the  last  of  Sep- 
tember.    The  defendant  excepts." 

E.  L.  Barney^  for  the  defendant  The  district  attorney,  after 
putting  in  the  evidence  at  the  first  trials  had  no  power  to  with- 
draw it,  or  any  part  of  it,  fipom  the  consideration  of  the  jury. 
If  he  intended  to  use  the  testimony,  he  should  have  taken  the 
complaint  which  alleged  the  first  sale  in  order  of  time^  and  have 
put  in  so  much  of  the  testimony  as  was  necessary  for  the  pur- 
pose  of  proving  one  sale  and  no  more.  The  jury  had  no  means 
of  knowing  what  evidence  had  been,  giren  to  the  other  jury. 

J,  M  Gilford^  (Attorney  Gtoneral,)  for  th«  Commonwealth, 
oited  Slaie  v.  Ainsimriks  11  Verm.  9L 

By  tub  Court.  At  the  first  trial,  the  court  in  the  exereiso 
of  its  diaeretion  permitted  the  distriet  attorney  to  confine  the 
orideiiee  to  a  particular  sale,  and  to  withdraw  all  eyidenoe 
whtoh  did  not  bear  upon  that  sale;  and  protected  the  defends 
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aa^s  i%hts  bj  insiruotiDg  ike  jury  to  dieregard  the  eyidence  so 
'witbdrawn.  A0  the  tifne  need  not  be  proved  as  laid,  that  evi- 
dsDce,  not  having  been  enfomitted  to  the  jnry  at  the  first  trial, 
was  rightly  used  to  eonviot  the  defendant  at  the  second  trial ; 
and  oral  evidence  was  admioubte  to  show  what  was  in  fact  sub- 
mitted to  the  jury  in  the  preinona  case.  Sawyer  v.  Wbodbwry^ 
7  Gray,  499.  Exceptions  overruted. 


Commonwealth  vj»  Mioiusl  Bu«n& 

An  indtctmont  for  being  a  common  seller  of^intoztcatiiig  liquora,  end  mixed  liquors,  part 
of  which  is  intoxicAtaog,*'  is  supported  b^  proof  of  three  sales  of  intoxicating  and  none 
of  mixed  liquors. 

Thomas,  J.  The  indictment  charges  that  the  defendant  was  a 
common  seller  of  ^  intoxicating  liquors,  and  mixed  liqaors,  part 
of  which  is  iotoxkatiagi,''  The  go^emme&t  offered  evidence 
tending  to  show  three  sales  of  intoxicating  liquor,  but  no  sales 
of  mixed  liquors.  The  defendant  requested  the  court  to  instruct 
the  jury  that  unless  they  were  satisfied  upon  the  evidence  there 
had  been  three  saks  of  both  intoKioating  and  mixed  liquors,  as 
charged  in  the  indictment,  the  defendant  was  entitled  to  their 
verdict.  The  court  declined  so  to  instruct  the  jury»  bat  ia- 
structed  them  that  if  they  were  satisfied  the  defendant  had 
made  three  sales  ef  intoxieathig  liquors  within  the  time  alleged 
in  the  indiotmeni,  tiie  government  would  be  entitled  to  a 
verdict. 

This  was  dearly  right.  Three  sales  of  wther  fntoxicating  or 
mixed  liquors  within  the  time  alleged  made  the  defendant  a 
comraoB  seller. 

The  case  may  be  distinguished  ftfom  (kmnnonweatth  v.  Liver^ 
mom^  4  Gray,  1&  There  the  defendant  was  charged  with  the 
sale  of  ^^intoxtoatiog  and  sptritnous  liquors,''  that  is  of  liquors 
having  the  two  qualities  of  intoxicating  and  spirituous.  They 
might  be  intosicating  and  not  spfrituous.    Unless  they  had  both 
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qualities  they  did  not  meet  the  reqoiBitioD  of  the  indictment 
In  this  case  the  defendaQt  is  charged  With  being  a  common 
seller  of  intoxicating  liquors  and  mixed  liquors,  part  of  which 
is  intoxicating.  The  sale  of  either  constitutes  the  offence. 
Commonwealth  v.   Cfrey^  2  Gray,  503. 

It  is  sometimes  said  the  lines  of  distinction  are  nice.  That 
may  be  true,  but  they  must  be  drawn.  As  to  matters  seem- 
ingly most  diverse,  there  is  a  point  where  the  line  of  demarca- 
tion becomes  faint  and  shadowy.  Night  and  day  are  diverse, 
and  it  is  hard  sometimes  to  say  when  night  has  passed  the  line 
and  broken  into  day ;  but  most  important  rights  may  depend 
upon  the  fact  Exceptions  ovemUed. 

C.  L  Reed  8f  B.  Scmford^  for  the  defendant 
T.  EL  Clifford^  (Attorney  General,)  for  the  Commonwealth* 


Commonwealth  vs.  Horatio  Lincoln. 

On  the  trial  of  an  indictment  for  being  a  oommon  rnUerof  intozfoating  liquors  and  for  liagle 
nnlawful  sales,  the  district  attorney  was  allowedj  against  the  defendant's  objection,  to  ask 
a  witness  who  had  testified  to  a  single  sale  to  himself,  whether  he  had  not  previonslj  said 
that  the  defendant  had  made  three  sales  to  him.  Hdi,  that  sabeeqoeatly  ahaadonlng 
the  count  for  being  a  common  seller  took  away  all  tight  of  exception. 

On  the  trial  of  an  indictment  for  unlawfully  selling  intoxicating  liquor,  evidence  that  there 
were  implements  and  materials  for  selling  liqoor  in  the  defendant's  shop  is  competent. 

Indictment  on  8L  1855,  c.  215,  oontaining  three  counts,  one 
for  being  a  common  seller  of  intoxicating  liquor,  and  the  others 
for  single  unlawful  sales. 

At  the  trial  in  the  court  of  common  pleas  before  Briggs^  J^  a 
witness  for  the  Commonwealth  testified  that  he  made  one  pur- 
chase of  liquor,  and  no  more,  £rom  the  defendant  within  the 
time  alleged.  The  district  attorney  then  asked  him  if  he  had 
not  within  a  few  days  told  him  that  he  had  made  three  pur- 
chases of  liquor  from  the  defendant.  The  judge,  against  the 
objection  of  the  defendant,  allowed  the  question,  because  he 
deemed  the  witness  to  be  a  reluctant  and  unwilling  one.     After 
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the  evidence  was  all  in,  the  district  attorney  said  he  should  not 
ask  for  a  verdict  on  the  first  counti  but  only  on  the  second  and 
third  counts.  The  defendant  thereupon  requested  that  the  jury 
might  be  instructed  that  evidence,  previously  introduced,  that 
there  were  implements  and  materials  for  selling  liquor  in  the 
defendant's  shop,  was  not  to  be  considered  by  them  in  deter- 
mining whether  the  defendant  was  guilty  of  the  charges  con- 
tained in  those  counts.  But  the  judge  refused  so  to  do.  The 
defendant,  being  convicted,  alleged  exceptions. 

C.  L  Reedy  for  the  defendant.  1.  The  question  objected  to 
flhonld  not  have  been  allowed  to  be  put  to  the  witness*  Can^ 
tnonwedUh  v.  Siarkweather^  10  Cush«  60.  ComTnonwealik  v» 
Welsh,  4  Gray,  635. 

2.  The  fact  that  there  were  in  the  shop  materials  and  imple- 
ments for  selling  liquor,  though  they  might  have  tended  to  show 
that  the  defendant  was  a  common  seller,  had  no  proper  tendency 
to  show  that  sales  were  made  to  the  persons  named  in  the 
second  and  third  counts.  CommanweaUh  v.  Madden^  1  Gray, 
486.  Commanwealth  v.  JSorvey,  1  Gray,  487.  Commonwealth  v. 
TuUle,  1  Cush.  2. 

X  IL  Clifford^  (Attorney  General,)  for  the  Commonwealth. 

Thomas,  J.  1.  The  question  asked  the  witness  was,  we  are 
inclined  to  think,  irregular.  What  was  the  answer  does  not 
appear ;  but  it  does  appear  that  the  count  charging  the  defend- 
ant with  being  a  common  seller  was  abandoned,  and  that  th^ 
question  and  answer  could  be  of  no  moment. 

2.  The  evidence  of  there  being  in  the  shop  materials  and 
implements  for  the  sale  of  liquor  was  competent  upon  the 
charges  of  single  sales.  The  question  whether  sale  or  gift 
might  depend  upon  it  JExceptions  ovemvled. 
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Commonwealth  vs.  Jaives  Kebfb. 

An  indsetineot  for  keepinf  a  nuisanct  in  Tialalkm  of  Si.  18(W^  flu  405,  ^  1,  on  a  daj  noMd, 
**  and  on  divers  other  dajs  and  times  between  that  day  and  the  day  of  the  finding  and 
presentment  of  this  indictment,*'  states  the  time  with  sufficient  ceitalntj. 

&DIGTMBNT,  %vtmiig  tluit  tbe  defendant  at-Tftuntoii  on  tbe 
1st  of  June  I8069  ^  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  findiiig  and  presentment  of  this 
indictment,^'  did  keep  and  maintain  a  eertain  bnilding,  used  an 
a  boose  of  iU  fame,  and  for  other  purposes,  contrary  to  jSS^  185S, 
c.  405,  §  1. 

Tbe  defendant,  after  conviction  in  the  court  of  common  pleas, 
moved  in  arrest  of  judgment,  that  it  did  not  appear  tbat  tbe 
presentment  and  finding  were  upon  tbe  same  day.  Scmg'ery  J. 
overrnled  tbe  motion,  and  the  defendant  alleged  exceptions. 

JC  Brown^  for  the  defendant 

X  SL  Clifford^  (Attorney  General,)  fox  tbe  Commonwealth. 

Metcalf,  J.  The  only  open  question  in  this  case  is,  whether 
the  time  of  tbe  commission  of  tbe  offence,  with  which  tbe  de- 
fendant is  charged,  is  set  forth  with  legal  certainty  by  the 
allegation  that  it  was  on  a  day  certain  and  between  tbat  day 
and  the  day  of  ^'the  finding  and  presentment'^  of  tbe^  indict* 
ment. 

It  has  been  decided  that  the  time  is  sufficiently  certain,  in 
cases  of  this  nature,  when  alleged  to  have  been  on  a  certain 
day,  and  between  tbat  day  and  the  day  of  <^  the  finding ''  of  the 
indictment ;  CommonweaUh  r.  3bn^#r,  &  Met  dS7,  and  Commote 
weaUh  v«  Wood^  4  Ofay,  15;  and  that  it  is  not  snfficientLy 
certain,  when  alleged  to  have  been  on  a  day  certain  and  be- 
tween that  day  and  the  day  of  ^  the  finding,  presentment  and 
filing  "  of  the  indictment  CammonweaUh  v.  Adams^  4  Gray,  27 
And  this  last  case  is  relied  on,  by  the  present  defendant,  in  sup 
port  of  his  exceptions.  But  it  does  not  support  them.  The 
ground  of  decision  in  that  case,  a*  stated  by  tbe  court,  was  tnisi 
^  Tbe  day  of  the  finding  and  presoutment  is  not  necessarxiY«  not 
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t>j  aay  reasonaUe  intendment,  identical  with  the  day  of  the 
filiog  of  the  indictment  They  are  separate  and  distinct  acta, 
pecfbrmed  by  two  dtstiiiot  and  separate  agencies.  The  former  " 
^tbe  finding  and  presentmeat)  ^  is  the  act  of  the  grand  jury ; 
the  latter"  (the  filing)  ^ is  the  duty  of  the  derk.  They  cannot 
be  simultaneous,  nor  is  it  necessary  that  the  one  should  take 
place  within  any  fixed  or  certain  time  after  the  other.  Indeed, 
in  ordinary  practice,  they  often  oceor  on  different  days.  It  was 
therefore  impossible''  (in  the  case  then  before  the  court)  ^to 
ascertain  with  accuracy  within  what  limits  the  charge  alleged 
ID  the  indictment  was  intended  to  be  confined.''  It  is  manifest 
£roaQ  this  passage,  that  ^the  finding  and  presentment"  were 
fegarded  by  the  oomi  as  one  and  the  same  act,  and  that  the 
word  ^  presentment^'  had  no  meaning  diffsirent  6om,  or  addi- 
tiooal  to,  ihe  word  ^finding,"  but  was  mere  repetition  and 
lednndancy.  This  ferm  of  indictment  is  without  any  approved 
fvecedent,  and  baa  been  naknown,  we  beUeve,  until  recently* 
And  we  cannot  withhold  the  expression  of  our  regret,  that  a 
needless  departure  firom  the  usual  and  jiadicially  sanctioned 
forms  of  indictment  so  often  embarrasses  and  delays,  and  some* 
times  wholly  stops,  the  course  of  justice. 

In  the  English  indidmenfs  for  a  eontinoing  offence,  tbe 
ehaige  is,  that  the  defendant,  on  a  day  named,  and  between 
that  day  and  the  day  of  '^  tbe  taking  of  this  indictment,"  com* 
mitied  certain  acts.  And  this  form  is  still  oooasionally  used  in 
New  Hampshire  and  Maine.  State  v.  BaUeyj  1  Foster,  343. 
StaU  T.  StHtdibmnt^  21  Maine,  10.  State  v.  Stevens,  40  Maine, 
S59.  In  this  commonwealth,  instead  of  the  words  above 
quoted,  the  words  '*  the  finding  of  this  indictment "  have  long 
been  substituted;  and,  as  already  stated,  that  form  has  been 
held  to  be  proper  and  sufiicient.  In  some  of  the  other  states, 
instead  of  either  of  the  forms  above  mentioned,  the  words 
"the  day  of  making  this  presentment"  are  adopted;  and  we 
have  no  doubt  that  this  form  is  equally  good.  For  every  indict- 
ment is  a  presentment,  in  one  of  the  estaUisbed  common  law 
meanings  of  the  word  "  presentment**  2  Inst.  739.  4  Bl. 
Com.  SOL 
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If,  in  the  indictment  in  this  case,  the  word  **  presentment " 
means  the  delivery  of  the  indictment  to  the  coart,  by  the  grand 
jary,  which  act  is  not  simultaneous  with  the  finding  of  it,  then 
the  indictment  is  bad,  for  the  reason  on  which  the  decision  was 
founded  in  Commonwealth  v.  Adams^  and  the  court,  in  that  case, 
erred  in  regarding  the  finding  and  presentment  as  one  and  the 
same  act.  But  we  still  hold  as  we  held  in  that  case ;  and  for 
these  reasons :  Every  indictment  begins  with  the  words,  ^  the 
jurors  on  their  oath  present"  What  do  they  present  ?  Not  a 
parchment  or  paper,  on  which  an  accusation  against  a  certain 
person  is  set  forth  in  writing,  in  legal  form,  and  signed  by  their 
foreman  ;  but  that  a  certain  person  has  committed  certain  acts, 
which  are  set  forth  in  writing.  It  is  perfecliy  clear  that  the 
word  "  present "  means  nothing  more  than  that  the  jury  **  repre- 
sent V  or  ^  show  "  to  the  court  that  a  certain  person  has  com- 
mitted a  certain  ofienoe.  The  jury  present  what  they  find  to 
be  the  facts  in  a  particular  case,  and  they  find  what  they  pre- 
sent There  is  no  difference,  therefore,  between  the  legal  mean- 
ing of  a  finding  and  a  presentment,  as  used  in  the  indictment 
before  us.  If  it  had  been  alleged  that  the  defendant,  on  a  day 
certain,  and  between  that  day  and  the  day  of  the  finding  of  the 
indictment  and  the  presentment  thereof  to  the  court,  committed 
the  acts  with  which  he  is  charged,  the  time  might,  perhaps, 
have  been  held  to  be  defectively  set  forth,  according  to  the  d^ 
cision  in  Commonwealth  v.  Adams*  The  word  <<  presentment  ^ 
might  then  have  meant  delivery  into  court 

MaHon  in  arrest  overruled, 


Commonwealth  vs.  Martin  Hoyb. 

An  indictment  on  8L  1856,  e.  405,  $  1,  which  avers  that  the  defendant  kept  and  maintained 
a  bailding  for  the  illegal  sale  and  keeping  of  intoxicating  Hquon  on  a  daj  named  **  and 
on  divers  other  days  and  times  between  that  day  and  the  day  of  finding  this  indict- 
ment/* satfidentlj  charges  a  nuisance  during  the  whole  time. 

Upon  the  trial  of  an  indictment  nnder  8u  1855,  c.  405,  for  keeping  and  maintaining  a  trafid- 
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faig  for  the  illegal  sale  and  keepiog  of  intoxicating  liquors,  it  appeared  that  the  hnflding 
contained  a  front  shop  where  groceries  only  were  soldi  and  a  back  shop  where  liqnon 
were  sold ;  many  sales  of  liqaor  and  other  articles  were  shown  to  have  been  made,  but 
none  by  the  defendant,  except  onee  of  eome  oats  in  the  front  shop;  it  appeared  that  the 
same  person  sold  groceries  in  the  fVont  and  liquor  in  the  back  shop;  the  defendant  was 
often  in  the  front  shop,  but  was  not  proved  to  have  been  behind  the  counter,  nor  to  have 
been  in  the  back  shop  but  once,  when  he  went  with  a  constable  who  had  come  to  the 
building  with  a  warrant  to  arrest  another  person,  and  told  that  person  to  go  with  the  con- 
stable before  the  justice,  and  went  with  them,  and  told  the  justice  who  issued  the  warrant 
that  he  had  half  a  dozen  more  boys;  and  afterwards  told  a  constable  that  another  person 
sought  was  not  in  the  back  shop,  but  he  might  look  for  him  there  if  he  wished,  ffetdf 
that  there  was  sufficient  evidence  to  be  snbmitted  to  the  jury. 

Indictment  on  St.  1855,  e.  405,  alleging  that  the  defendant  at 
Tannton,  "  on  the  first  day  of  March  in  the  year  of  our  Lord 
eighteen  hundred  and  fifty  six,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  finding  this  indictment,'* 
kept  and  maintained  a  certain  building,  then  and  there  used  for 
the  illegal  sale  and  illegal  keeping  of  intoxicating  liquors. 

At  the  trial  in  the  court  of  common  pleas  before  BriggSj  J., 
the  defendant  objected  to  the  admission  of  evidence  of  any  acts 
that  did  not  occur  on  the  Ist  of  March  1856.  But  the  court  ad- 
mitted evidence  of  illegal  sale  and  keeping  between  said  1st  of 
March  and  the  day  of  finding  the  indictment.  The  only  evi- 
dence tending  to  show  that  the  defendant  kept  or  maintained 
the  building  as  alleged  was  the  following : 

**  No  acts  of  sale  of  liquor  by  the  defendant  were  shown,  but 
it  appeared  that  he  was  frequently  in  the  shop  described,  gen- 
erally sitting  down,  doing  nothing.  It  did  not  appear  that  he 
was  ever  behind  the  counter  in  said  shop ;  but  all  the  acts  of 
sale  or  delivery  of  liquor  were  shown  to  have  been  made  by 
some  other  person ;  and  it  was  shown  that  all  acts  of  sale  of 
any  article  in  the  shop,  except  as  hereinafter  mentioned,  were 
made  by  other  persons  than  the  defendant  Many  instances 
were  shown  of  farmers  selling  vegetables  and  other  articles  in 
said  shop ;  but  in  every  instance  said  sales  were  made  to  a  man 
by  the  name  of  Thomas  Hoye, 

**  It  was  shown  that  in  one  instance  the  defendant  delivered* 
and  took  pay  for  faaif  a  peck  of  oats,  which  stood  outside 
the  counter,  in  the  shop.  What  the  defendant  did  with  the 
money  received  by  him  for  the  oats  did  not  appear.    It  ap* 
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peftred  ttat  in  the  building  described  there  vrete  two  shopd  or 
rooms,  with  an  entry  between  them.  The  front  shop  contained 
groceries,  but  no  liquor.  The  back  shop  contained  liquor,  and 
it  vras  in  this  place  that  all  the  acts  of  illegal  sale  or  keeping  of 
liquor  were  shown.  There  was  an  entrance  from  outside  the 
building  into  the  back  shop,  by  passing  through  the  entry. 
Thcrft  was  evidence  that  the  same  persons,  who  sold  liquor  in 
the  back  shop,  sold  groceries  in  the  front  shop. 

^^  The  defendant  was  never  shown  to  have  been  in  the  back 
shop  but  once,  and  on  that  occasipon  a  constable  with  a  warrant 
for  the  arrest  of  Miohael  Hoye  went  into  the  front  shop  and 
told  the  defendant  (who  was  there)  that  he  had  a  warrant 
against  Michael  Hoye  for  seUing  liquor^  and  then  v^nt  into  the 
back  shop,  and  the  defendant  followed  him,  and  asked  the  name 
of  the  witness  stated  in  the  warrant,  and  told  Michael  to  go 
with  the  constable,  and  then  accompanied  them  to  the  office  of 
the  justice  who  issued  the  wanrant  On  cofniiig  into  the  pres* 
ence  of  the  justice,  tike  justice  said  to  the  defendant,  '  WoU, 
Mr.  Hoye,  we  have  got  one  of  your  boysj '  to  which  the  defend* 
ant  replied,  that  tbeie  were  *  half  a  dozen  more  of  them.' 

<^  At  another  time  it  appeared  that  the  constable  went  to  said 
shop  with  a  capias  for  a  person  by  the  natnd  of  Pratt,  and  asked 
the  defendant  if  Pratt  was  there,  and  asked  for  liberty  to  go  into 
the  back  room ;  the  defendant  said  he  was  not  there,  and  told 
the  constable  he  might  go  into  the  back  room  to  lode  for  him 
if  he  wished." 

The  defendant  asked  the  court  to  ins4amct  the  jury  that  this 
evidence  was  ncft  sufficient  to  waorant  their  finding  that  he  kept 
and  maintaiaed  scud  building  as  alleged.  But  the  court  de* 
dined  so  to  instruct  the  Juiy,  and  instructed  thom  that  the 
question  was  foar  them,  and  that  there  was  evidence  from  which 
they  might  find  that  tbe  defendant  did  koep  and  maintain  said 
building.  The  defendant  was  coBvicted  and  alleged  exceptions. 
*  a  L  Reedy  for  the  defendant  L  There  is  no  proper  averment 
of  one  continuing  offence  in  the  indiotmefit  Either  the  indict* 
ment  is  bad  for  doplioity,  or  else  a  part  of  the  averment  of  Urae 
must  be  neieoted  as  surplosagei  fearing  it  with  an  offence  weU 
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ehaiged  on  the  1st  of  March  1856  only.  Pierce  v.  Pickens^  16 
Mass.  470.  English  v.  Pursery  6  East,  395.  CommonweaHh  v. 
Bryden^  9  Met.  137.  Commonwealth  v.  EltoeU^  1  Gray,  463. 
Monkton  v.  Ashley,  6  Mod.  38,  and  2  Salk.  638.  1  Saund.  24, 
note.     2  Rol.  Ab.  541,  pi.  1. 

2.  The  evidence  would  not  warrant  the  jury  in  finding  a 
verdict  against  the  defendant,  and  so  the  court  should  have 
instructed  thera.     Commonwealth  v.  Packard,  6  Gray,  101. 

/.  H,  Clifford^  (Attorney  General,)  for  the  Commonwealth. 

Dewby,  J.  1.  We  have  had  occasion  to  consider  the  question 
as  to  this  form  of  alleging  the  time  of  the  oemmission  of  the 
offence,  and  find  that  the  mode  adopted  in  this  indictment  is 
sanctioned  by  precedent  as  v^ll  as  long  practice.  It  has  been 
the  usual  form  in  indictments  against  parties  charged  with 
being  common  sellers  of  spirituous  liquors,  beginning  with  the 
case  of  CommomoeaUh  v.  Pray^  13  Pick.  359.  It  seems  to  be 
the  common  form  in  which  nuisances  of  this  character  are 
alleged  as  to  the  time  of  the  alleged  offence. 

There  seems  to  be  less  technical  accuracy  in  this  as  a  descrip- 
tion of  one  continued  offence,  than  to  allege  that  the  defendant 
kept  and  maintained  the  building  for  tiie  alleged  illegal  pur- 
poses ^  on  the  first  day  of  March,  and  from  thence  hitherto  to 
the  day  of  finding  this  indictment ; ''  but  it  will  be  found  to  be 
well  sanctioned  in  criminal  indictments  for  nuisance.  This 
count  thus  properly  charging  a  nuisance  from  the  first  day  of 
March  to  the  day  of  finding  the  indictment,  it  was  competent 
for  the  government  to  offer  proof  of  any  act  during  the  entire 
period  thus  stated  in  the  indictment, 

2.  The  farther  question  was  as  to  the  sufficiency  of  the  evi- 
dence in  the  case  to  establish  the  guilt  of  the  defendant  There 
was  evidence  proper  to  submit  to  the  jury  for  their  considera- 
tion ;  and  the  judge  was  not  required  to  instruct  the  jury  that 
the  evidence  was  not  sufficient  to  warrant  their  finding  that  the 
defendant  kept  and  maintained  the  building  as  alleged  in  the 
indictment  It  was  peculiarly  a  case  for  the  jory,  and  not  for 
the  court,  upon  the  question  whether  the  defendant  or  some 
other  person  was  the  party  who  kept  and  maintained  the  build* 
ing.  Exceptions  overruled. 


Digitized  by 


Google 


«B  BRISTOL,  PLYMOUTH,  ,&c. 


CoMB^n  veahli «.  ICcCaoshej. 


CoMMOffWEALTH   VS*    PaTBICK    McCaUOHET, 

An  indictment  on  St.  1895,  c.  405,  for  keeping  **  a  certain  building,"  used  for  the  illegal  ^ale 
and  illegal  keeping  of  intoxicating  liquors,  is  not  maintained  by  proof  of  occapying  and 
keeping  4br  tbat  purpoee  one  of  eeTeral  teneaentt  iD  tbe  aame  building. 

Indictment  on  St,  1855,  c.  405.  Tbe  indictment  averred  that 
the  defendant  kept  and  maintained  ^  a  certain  building,''  used 
for  the  illegal  sale  and  illegal  keeping  of  intoxicating  liquors, 
whereby,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  ^the  said  bnilding"  was  a  common  noiaance. 

At  the  trial  in  the  comt  of  common  pleas,  it  was  in  evidence 
tbat  .in  the  bviiiding  in  which  was  .the  :defiendanf  s  shop,  there 
were  several  other  tenements  oocnpied  by  difierent  families,  and 
not  occupied  by  the  defendant  The  de&ndant  contended  that 
this  proof  .of  keeping  a  tenement. only  did  not  support  the  aver- 
ment that  the  defendant  ikqit  a  building.  But  Briggs^  J.  ruled 
that  ibere  WHS  no'  vaxianoe;  the  jury  ratovned  a  vecdict  of  guilty. 
and  the  defendant  alleged  exceptions. 

C.  L  Reedy. for  the  defendant  The  Matnte,  by  meutioning 
both  ^^  bnilding "  and  ^^  tenement,''  ahowa  tbat  the  words  were 
not  considered  synonymous  by  the  legislature;  and  the  variance 
between  the  indictment  and  the  proof  isiatal.  Aroh.  Crim.  PL 
(10th  ed.)  89.  Bosc  Crim.  £v..(2d  ed.)  103.  2  :£u.s8ell  on 
Crimes,  (7th  Amer.  ed.)  140  note,  794.  Commontoealih  v. 
MManagiej  1  Maas.  517. 

J.  IL  Clifford^  (Attorney  General,)  «fijr  .the  Commonwealth. 
Evory  tenement  is  part  of  a  biuldiog,  and  the  aiatute  imposes 
the  same  punisbment  on  keeping  and  maintaining  of  the  .part, 
as  of  the  whole.  The  variance  is  thinrefore  immaterial.  In  tbe 
analogoas  case  of  an  indietment  for  keeping  a  house  of  ill  fame, 
it  is  never  necessary  to.pcave  that  .the  whole. house  was  used  for 
the  illegal  purpose. 

MetoalF|.J.  The  court  ace  of  opinion  that  the  rulingy  as 
ito  the  alleged  variance  between  the  avennent  in  the  indict- 
iment  and  the  proof  o&red  to  sustain  that.aveimanti  was  eno* 
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neons.  The  8L  of  1855,  c.  405,  §  1,  declares  <' all  buildings, 
places  or  tenements,  used  for  the  illegal  sale  or  keeping  of 
intoxicating  liquors,'*  to  be  common  nuisances.  'The  second 
section  preaonbes  the  .punishment  for  keeping  or  maintaining 
rach  nnisftBoes;  that  is,  any  baiiding,  place  or  teaement,  used 
for  the  purpose  mentioned  in  the  first  section.  Now  as  a 
building,  is  a  tenement,  though  a  tenement  may  be.a  part  of  a 
building,  or  something  besides  a  building  or  a  part  thereof,  the 
^ord  «  building,**  in  this  statute,  is  -superfluous,  unless  we  can 
find  a  meaning  for'it,' wtitch  sh£dl  gire^it  some  ^(kct  And  we 
are  bound  to  search  for  such  a  meaning.  Fortitis^an  anciently 
established  rule  in 'the  interpretation  of  statutes,  that  such  a 
eense  is  to  be  made  upon' the  whole  statute,  that  no  clause, 
sentence  or  wcHti  shall  prove  superfluous,  void  or  insignificant, 
if,  by  any  other  construction 'liiey  may  all' be  made  useful  and 
pertinent  1  Show.  108.  «Bac  Ab.  Statute,  L  2.  We  can 
igrve  effect  to  the  wwd  **  buikMn^,"  in  the  Ktatute  before  us,  by 
oonstruing  it  to  mean  the 'whole  building,  and  the  keeping  or 
maintaining  thereof  for  the  fllegal  aale*  or  illegal  keeping  of 
intoxicating  liquors 'therein  to'mean  'the  keeping  or^maintaimng 
of  the  vi^hole  buildiog,  •  by ' the  ^same-  peraon '  or  persons.  And  we 
eee  no  other  way  in  which  we  oan  give  the  woedany^distinotive 
meaning.  Whether  the '  use  of  ibe  wor<}^tenenient  '^ only,  in  an 
indictment.  Would  not  Ve^  equally  proper  -and  'SUfffiieient,  when 
the  whde  building  is  held  by  oneioeeiipant,we-need  not  .now 
consider.  But  wts  -are  of  opinion  tlMt>the'kee)^iBg'Or  maintain* 
ing  of  an  apartment 'in  a  building,  iwhich: apartment  is  held 
neparately  fiom  the  test  of  the  1»uildiiig,  is  not' a  keeping  oi 
maintaining  of  u  buiKtin^,  bat^iailie  heepingormainlaining  of 
a  tenement,  vrithin  ibe*  meaning  4>f :  tbe'^tatute. 

EatcipiiOHt'iusioined, 
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Commonwealth  vs.   Petbr  E.  Dunbar. 

Upon  the  trial  of  an  indictment  on  3L  1855,  e.  405,  §  1,  for  keeping  a  building  uaed  for  the 
illegal  sale  and  keeping  of  intoxicating  liquon,  the  odIj  eiidtBce  wae  tiiat  tbe  occupant 
of  the  house  and  scrrants  of  the  defendant  sold  liquor  there.  The  court  refused  to  rule 
that  this  evidence  was  insufficient;  and  merely  instructed  the  Juiy  that  it  -wtB  a  question 
of  fact  for  them  to  decide.    Sddy  that  the  defendaat*fl  exeeptfons  must  be  sustidDed. 

Indictment  on  S^.  1855,  c.  405,  §  1,  aTerring  that  the  defend- 
ant at  a  certain  time  and  place  ^<  did  knowingly  pennit  a  certain 
building  and  tenement,  then  and  there  under  his  control,  to  be 
then  and  there  used  for  the  illegal  sale  and  keeping  of  intoxicat- 
ing liquors."  Trial,  and  conviction  in  the  court  of  common 
pleas  before  BriggSy  J.,  who  signed  a  bill  of  exceptions,  the  map 
terial  part  of  which  was  as  follows : 

^  The  only  evidence  that  was  offered  by  the  government  of 
illegal  sale  or  keeping  of  liquor  in  said  house  was  that  between 
the  first  day  of  June  1856  and  tbe  day  of  the  finding  of  tbe 
indictment  a  man  by  tbe  name  of  Michael  Burns  occupied, 
during  a  part  of  the  time,  tbe  basement  of  said  public  bouse, 
and  a  part  of  tbe  time  an  adjoining  building,  for  the  purpose  of 
keeping  and  selling  intoxicating  liquor ;  that  when  persons  in 
said  public  bouse  desired  liquor,  they  rung  the  bell  of  the  room 
in  which  they  happened  to  be,  and  sent  an  order  to  Burns  for 
such  liquor  as  they  pleased,  which  was  sometimes  brought  to 
them  by  Burns  himself  and  sometimes  by  the  servants  of  I)un« 
bar,  the  defendant ;  and  that  payment  Son  said  liquor  was 
sometimes  made  by  persons  at  their  rooms  when  the  liquor  was 
brought  to  them,  and  in  some  cases  tbe  pay  was  sent  to  Burns* 

'<  Tbe  defendant  requested  tbe  court  to  rale  that  this  evidence 
was  not  sufficient  to  sustain  tbe  allegations  as  to  the  keeping 
and  sale  of  intoxicating  liquor.  But  the  court  declined  so  to 
rule,  and  instructed  the  jury  that  it  was  a  question  of  fact  for 
them  to  decide." 

C.  L  Reedf  for  the  defendant 

J.  IL  Cliffordj  (Attorney  General,)  for  the  Commonwealth, 
This  is  the  case  contemplated  by  the  statute.     The  defendant 
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OMBinonivwIth  ff.  Brookt* 

kept  the  honse,  and  maintained  it,  and,  by  arrangement^  per* 
mitted  his  servants  to  take  the  orders. 

By  the  Court.  Prom  the  evidence  it  does  not  appear  that 
pay  was  made  to  the  landlord,  or  that  any  sales  were  made  with 
bis  knowledge  or  permission.  That  was  a  question  of  fact  for 
the  jary  to  decide ;  but  it  was  to  be  decided  under  proper  in- 
atractions  as  to  the  effect  of  a  sale  in  his  house,  by  his  servants ; 
and  because  no  such  instructions  were  given,  our  judgment 
mast  be  Exceptions  sustained. 


OOMMONWCALTR    VS.   OsCAR    M.   BrOOKS. 

On  the  trial  of  an  indictment,  the  Commonwealth  relied  on  the  testimony  of  an  aocomplicei 
and  the  judge  instructed  the  jury  that  they  might  convict  on  the  testimony  of  an  accom- 
pHee  alone,  bnt  that  ft  waa  vnsaft  to  rely  upon  it  without  oonflrmation  on  some  point 
material  to  the  issue,  and  conneoting  the  deftndaatwith  the  ofTenoe  charged;  and  sub* 
mitted  the  question  of  corroboration  to  them  upon  all  the  evidence  in  the  case.  Bekl^  that 
the  defendant  had  no  ground  ot  exception. 

A  eonvictioii  of  aa  offence  eaniit  he  ptand  by  ■&  naofficlal  copy  of  tha  olerk*s  dacketi  anp- 
ported  by  the  copyists  oath. 

An  indictment  on  the  Rev.  Sto.  e.  126,  ^  89,  which  charges  the  defendant,  in  the  words  of 
the  statote,  with  wilfully  and  maliciously  administering  a  certain  poison  to  the  horse  of 
another  perwn,  is  anfidant,  without  Airther  avmnent  of  any  orimiaal  faitaat^  or  of  any 
injury  to  the  horse. 

Indicthbnt  on  Bev.  Sts.  c.  126^  §  89,  averring  that  Charles 
Pinkham  at  Taunton  on  the  16th  of  March  1867,  "with  force 
and  arms,  wilfnliy  and  malioiouBly  did  administer  to  a  certain 
horse,  of  the  value  of  one  hundred  and  fifty  dollars,  of  the  prop- 
erty of  one  Henry  F.  Cobb,  a  large  quantity,  to  wit,  fifty  grains, 
of  a  eertain  poison  called  strychnine;"  and  that  Oscar  M. 
Brooke  at  Taunton,  beibre  the  said  felony  was  committed  in 
manner  and  form  aforesaid,  to  wit,  on  the  same  day,  ^  did  felo- 
niously and  maliciously  incite,  move,  procure,  aid,  counsel,  hire, 
and  command  the  said  Charles  Pinkham  the  said  felony  in 
manner  and  form  eJSoresaid  to  do  and  commit,  against  the  peace 
of  said  commonwealth  and  contrary  to  the  form  of  the  statute 
in  sneb  case  made  and  provided.''    Trial  in  the  court  of  corn- 
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xskon  i^aaiiaBm^olat  September  teemilSd?^  heSoteBrigfSi  i*f 
who  allowed  a  bill  of  exc^tioBseettiogJfovtfathe'feUowJDgtMMe 

The  piincipal  witoees  called/ by  the  governioeot  was 'Frank 
Marshy  who  testified,  that  be  aided  in  the  eommieeion  of /  the 
principal  felony  I  and  tbat  b&>  together  with  Chailes^  Pinkbani- 
was  employed  by  the  defendant,  tovcomiait  the  felony  cbafged 
to  have  been  com  nutted  by  Pinkhaoi.  Tbe  teettmony  of  Marsh 
was  tbat  the  defeadant..said  tobimiaaoKi  Pinkham  in.Xieonard. 
Street  that,  he,  would  give  fifty  dollars  for  poisoning  GobVat 
horse,  and  would  get  the  stuff  for  the  purpose ;  that  on  Monday 
the  16tb  of  March,  in  Pinkham's  presence,  the  defendant  said  he 
had  been  to  Providence  the  Saturday  before,  and  got  the  stuff; 
after  saying  this,  the  defendant  went  with  him  to  point  out 
Cobb's  horse,  and  on  hisretasn  said 'to  tb^witaaes'  and  Pink- 
ham  that  he  had  had  trouble  with  Cobb,  and  wanted  to  make 
him  afraid  of  him,  and  would  pay  well ;  and  he  then  gave  the 
witness  a,  pa/)kag»  containing  the  stnfl^.and  be  and  Pinkham 
put  it  into  apples,  and  gave  it  to  the  horse  at  half  past  six  that 
evening. 

LydiaBavjies'testifiedttkait  ata  oertain  tinae  in  thedayAvhen 
it  was  testified  by  Marsh  that  the  felony  was  committed,  but 
when  she  could  not  aay,  she  saw  amaa-  of  middle  siBe^  with  an 
ov^coat  oo  having  loose-flowkigBleevefs,  nearihe*  place  where 
the  felony  was  committed.  And  there  was  testimony  in  the 
caae,  offered  by  tha  defendant,  tendings  to  show  that  the  defend- 
ant from  an  early  hoar  in  the  morning  UBtil  after  seven  o^dook. 
in  the  evenii^-.was  either  on  the  r  way  to  or  in  the  dty  of-  Provi* 
dence,  and  one  of  his  witnesses  testified  that  while  in  Providenee 
the  defendant  wore  a  raglan  coat  with  loose  sleev«s< . 

The  district  attorney  further  relied  on  the  foUowing- facts ^  as 
controlling  Marsh's  testimony:  Marsh  testified >th«t:ih  the  e^ren^ 
ing,  and  soon  after  the  principal  felony  had  .beeneomniittedE,  he 
communicated  the  same  to  I^dia  Bariie»;  andthedistriet  attor* 
ney  conteoded  that,  althongh  he  oouid.not  ioquiie  aa  to  the 
didoloBure^  the  <lefendant  might  do  so^  y^t  bad  not,  andithsa  was; 
a.faot  whieh  the  jary  might  eoaaider'  inr.  eorrobotatiom.  JMhish 
testified  >tha<t  when  ha  metthe^defendmitlon  the.lSth.of  MaKh: 
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thedrfcnclBntiftibsothevrvimtz'witinMm^  aiml-was  present  at  part* 
of  tbeinifiternew^;  yetrtfar^defiandniti did  not  call  his  brother *t(>' 
GOBtradiet'tbis:te8timon7,  nor  give  any  reuBon  why  he  did  not! 
oaU  him.  PniUiaarigvasJn  the  jailin  Taanton,  and  the  defend-- 
ant.  did.  not'. call  Um.  The: district  attorney  prodaoed  a  phial 
from  which  Marsh  testified  the  etufTi was- taken  which  was  given' 
to- the  bDr»^:aiidi'tfaere' was  evidence' tending  to  prove  that  it 
was  fomid!  im-tUe^pdace.wAiere'  Manrii  saidit  was  put  after  the' 
staff  from  it  was  given  to  tbB^h<»nBe. 

Manb,  tnrtified  tlmt:hebad'been  tried  in  Bdston  under  the 
name  of  Hngk  C.  Tivaon, winch  was  bis  tme  name;  but  de- 
cKoed.  to;  stete-^forwdiat  offences  be  had  been  so  tried,  and  also 
declined  to  answer*  tbe.  qisstion  if  hev  bad  been  in  the  State* 
Prison.  Tx>  prove- tiiat  Marsh  taadi  been  convicted  of  crime  in 
Bosixmy  and.' sentenced- to  the  State  Prison,  tbe  defendant  offered 
to  show  by  a  poliee  officer  from  Boston  that  Marsh  was  a  resi- 
dent of  the  State  Prinon.  in  ISfiS,  1863'  and  1654:  The  district 
attorney  objected^aod  bis  objection  wai»  sustained  by  the  court 
Tbe  witaess.  said  he  had .  examined  tbe  records  of  the  court  in- 
Boston,  and* had'  made :a.  copy  of  the' derk^s  docket,  which  was' 
produced,  and  affisred  in  eridenee,  but  excluded  by  the  court 

Tbe  judge  instnieted  the  jury^  ^'tbat  when  an*  aceompHee 
was  offered  .as  .vgitnesB  by  the  goveramient,  it  was  competent  for 
the  jury  lo  convict  on  the  testimony  of  an^aceomplioe  alone*; 
the  principle  which  allowed  the  evidence  to  go  to  the  jary 
necessarily  involved  in  it  a  powerin  them  to  believe  it ;  but  the 
source  of  this  evidence  w«s  so  corrupt  th«t  it  was  always  looked! 
upon  witji  suspicion  and  jealousy,  and'it>  was  deemed  unsafe  to 
rely  upon  it  without  confirmation  ;  that  the  rule  as  to  confirma*^ 
tion  laid  down  by  tbe  supreme  court  was  that  the  corroborating 
evidence  must  relate  to  some  portion  of  the  testimfony  which  is- 
material  to  the  issue;"  but  that,  <*as-tbe  defendant  in  this  case 
had  contended  tbat  the  rule  was  that  the  corroborating  facts 
must  be  such  as  to  connect  the  defendant  with  the  offence 
cbaiged,  and  had  produced'  some  authority  to  this  points  he 
woald  so  instmct  the  jury^'  and'  did'  so*  instruct  them." 

Aftsr  the  judges  hadvfinisbed  his  charge,  the  defendant's  coum 
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sel  asked  him  to  instruct  the  jury  that  ^  no  fact  had  been  shown 
which  in  law  had  any  tendency  to  connect  the  defendant  with 
procuring  Pinkham  to  commit  the  felony  chained  to  have  been 
committed  by  Pinkham."  But  the  judge  declined  so  to  instmct 
the  jury,  and  said  it  was  a  question  for  them  to  determine 
upon  all  the  evidence  submitted. 

The  defendant,  being  convicted,  alleged  exceptions  to  all  these 
rulings  and  instructions ;  and  also  to  the  overruling  of  a  motion 
in  arrest  of  judgment,  upon  the  ground  that  ^  the  indictment 
does  not  set  forth  any  criminal  offence  in  accordance  with  the 
rules  of  law ;  because  it  is  not  averred  that  the  poiaon  was  ad- 
ministered to  said  horse  with  intent  to  kill  or  injure,  or  with  any 
criminal  intent ;  and  because  it  is  not  averred  that  said  horse 
was  injured  or  killed  by  the  administering  ot  said  poison." 

jB.  Sanfordj  for  the  defendant.  The  question  whether  there  is 
any  evidence  to  corroborate  the  testimony  of  an  accomplice  is  a 
question  of  law,  upon  which  the  jury  should  be  instructed; 
although  they  may  convict  without  such  corroboration,  if  they 
see  fit.  In  order  to  amount  to  corroboration,  the  corroborated 
evidence  must  relate  to  some  portion  of  the  testimony  which  is 
material  to  the  issue.  Here  there  was  no  such  corroboration, 
and  the  refusal  of  the  judge  to  instruct  the  jury  accordingly  is 
ground  of  exception.  ComrnomoeaJih  v.  Batwortk^  22  Pick.  390. 
Rose.  Crim.  Ev«  (2d  ed.)  145.,  Comtnonwealth  v.  Packard^  5 
Gray,  101. 

C.  L  Reedy  also  for  the  defendant.  The  clerk's  docket  is  com- 
petent evidence  of  the  doings  of  the  court ;  and  may  be  proved 
by  the  testimony  on  oath  of  the  witness  who  made  the  copy. 
B4.ad  V.  SuitoHy  2  Cusb.  115.    1  GreenK  Ev.  \  508. 

Judgment  should  have  been  arrested,  for  the  reasons  assigned 
in  the  motion.  PenhaJlo^s  case^  Cro.  Eliz.  231.  2%e  Kinj^  v. 
Phillippsy  6  East,  464.  Bex  v.  Wbodfall,  5  Bur.  2666.  The  King 
v.  I^Iason,  2  T.  B.  581.  CommomoeaUh  v.  iSoc*,  19  Pick.  305. 
Commonwealth  v.  Collins^  2  Cush.  656.  Oommonwealtk  v.  TAtir- 
low,  24  Pick.  374.  CommanweaUh  v.  Pray^  13  Pick.  359.  Bex 
V.  Sbmef  Cowp.  683.  CJarier  v.  Andrews^  16  Pick.  L  Chm» 
monweaUk  v.  O^ild,  13  Pick.  198.    Snell  r.  Snow,  13  Met  87a 
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Bloss  y.  Tobepy  2  Pick.  82a  Qmmanwealih  v.  Tuck^  20  Pick. 
362.    3  OreenL  Ev.  §  13. 

J.  H.  Clifordy  (Attorney  GJeneral,)  for  the  Commonwealth. 

Mbtcalp,  J.  The  instractions  given  to  the  jary  oonforraeJ 
to  the  settled  law,  (hmmonweaUh  v.  Bosworth,  22  Pick.  397. 
So  did  the  exclusion  of  the  offered  evidence  of  Marsh's  convic- 
tion of  a  state  prison  offence.  A  duly  authenticated  copy  of 
the  record  of  bis  conviction  was  the  only  admissible  evidence 
that  be  had  been  convicted.  1  GieenL  Ev.  ^  513.  The  excep* 
tions  taken  at  the  trial  must  therefore  be  overruled. 

The  motion  in  arrest  of  judgment  must  also  be  overruled.  It 
is  enacted  by  the  Rev.  Sts.  c  126,  ^  39,  that  <^  every  person,  who 
shall  wilfully  and  maliciously  kill,  maim  or  disfigure  any  horses, 
cattle  or  other  beasts  of  another  person,  or  shall  wilfully  and 
maliciously  administer  poison  to  any  such  beasts,  shall  be  pun- 
ished," &c  And  the  offence  committed  by  Pinkham,  which 
this  indictment  alleges  that  the  defendant  incited  and  procured 
Pinkham  to  commit,  is  set  fcurth  in  the  terms  of  the  statute, 
viz.  that  he  wilftiUy  and  maliciously  did  administer  to  a  horse, 
of  the  property  of  Henry  F.  Cobb,  a  poison  called  strychnine. 
The  objection  made  to  the  indictment  is,  that  it  does  not  allege 
that  the  poison  was  administered  with  an  intent  to  kill  or  injure 
the  horse,  or  that  the  horse  was  thereby  killed  or  injured.  Bat 
the  clause  of  the  statute,  on  which  the  indictment  is  framed, 
does  not  make  punishable  the  killing  or  injuring  of  another's 
beast  by  administering  poison,  nor  the  administering  of  poison 
with  intent  to  kill  or  injure  such  beast  And  this  is  one  of  that 
class  of  statute  offences  which  are  sufficiently  described  in  an 
indictment  by  being  set  forth  in  the  words  of  the  statute,  with* 
out  more,  because  those  words,  ez  m  term^norum^  import  all  that 
is  necessary  to  a  legal  description  of  the  offence.  See  Common' 
wealth  V.  Ashley,  2  Gray,  357.  The  word  <« wilfully"  in  the 
present  indictment,  means  intentionally,  and  the  word  **  ma- 
liciously"  imports  a  criminal  motive,  intent  or  purpose.  Com* 
monwealth  v.  Walden^  3  Gush.  558.  If  such  motive,  intent  or 
purpose  is  not  proved  to  the  satisfaction  of  the  jury,  on  the  trial 
of  a  defendant,  be  must  be  acquitted.  Rose.  Grim.  Ev..(2d  ecL) 
338.  Exceptions  and  motion  in  arrest  overruled. 
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Commonwealth,  vs*  Frbdebxok.  Sowle  &otbera, 

Ab  4ddietin«nt  on  IUt.  &U:  e.  126,'^  89,  wMeh  aTom  that  tfa«  defendant  did  wilAilTy  and 
malicioasly  kiU  a  hone  of  aaotber  ppnoB,  Ja^raOciMit,  iviflicat  mon  fmitfealartT'  wttingi 

forth  the  means  orjnode  of  killing.. 

Indictment  on  BJsv^  Ste.  c.  126,  §  39,  alleging  that  the  defend* 
ants  at  Freetown  on  tbe  31st  of  Aiigast  1806,  <<  with  force  and 
arms,  a  oertain  horse,  of  tbe  vahie  of  twenty  fire  dollars,  of  tbe 
property  of  one  Josc^' Wilbur^  tben  and  there  wilftiUy  and  ma^ 
lieiously  did  kill,  againet  the  pe»oe  of  said  commonwealth,  and 
contrary  to  the  form  of  the  statute  in  sach  case  made  and  pro- 
vided" 

The  defendants,  being'  oonvioted  in  the  conrt  of  common' 
pleas,  moved  in  arrest  of  judgment,  that  the  indictment  con* 
tained  no  sufficient  allegation  of  the  manner,  mode  or  process 
of  committing  tbe  offenoei  Sangefj  X  overruled'  tbe  motion, 
and  the  defendants  alleged  exceptions. 

X  C.  Blaisdelly  for  tbe  defendant  The  mode,  manner  and 
means  by  which  the  kitting  was- accomplished  onght  to  have 
been  more  fully  set  out.  3  Chit  Orim.  Law,  1088:  State  v. 
Apdelotty  7  Blftckf.  157.  ComnumweaUk  v.  Moore^  11  Cush. 
603.  Kit  V.  Statej  11  Humph.  167.  State  v.  Raines,  3  McCord, 
533.  CommanweaUh  v.  Ihurbwj  24  Pick.  374.  It  is  not  suffi- 
cient to  allege  merely  that  the  act  was  done  '^wilfaHy  and 
maliciously,"  in  tbe  words  of  tbe  statute.  State  v.  Jackson,  12 
Ired.  329.  Commonwealth  v.  Watden^  3  Cush.  568.  Archb. 
Grim.  PI.  (10th  ed.)  50.  Whart  Crim.  Law,  133.  To  support 
the  indictment,  the  government  must  prove  that  the  act  was 
done  either  from  malice  to  the  owner,-  or  from  a  spirit  of  wanton 
cruelty  or  wicked  revenge.  The  King  v.  Pearce,  1  Leach,  (4th 
cd.)  527,  and  2  East  P.  C.  1072.  The  KUng  v.  Shepherd,  1 
Leach,  539,  and  2  Bast  P.  C.  1073.  Commonwealth  v.  Wal" 
den,  3  Cush.  558.  State  v«  Latham,  13  Ired.  33.  If  necessary 
to  prove  it,  it  must  be  alleged.  The  State  v.  Philbrick,  31  Maine, 
401.  Commonwealth  v.  Moorei  11  Cush.  608.  Whart  Crim. 
Law,  117, 
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CommonwMltkAi  StmU  ik  othtn. 

J  H.  Clifford  J  (Attorney  Gteneral,)  for  the  Commonwealth. 

Metcalf,  J.  The  Rev.  Sts.  c.  126,  §  39,  prescribe  a  punish- 
ment for  *<  every  parson  who  shall  wilfuny  and.  malicionsly  kill, 
maim  or  disfigure  any  horses,  cattle  or  other  beasts  of  another 
person.*'  The  offence  thus  made  punishable  was  previously  de- 
scribed in  neatly  the  same  .words,  by  Si.  1804,  c.  131,  §  4^  and  by 
the  English  Sts.  22  &  23  Car.  2,  c.  7;  and  9  Gteo.  1,  c.  22.  And 
this  indictment  alleges  that  the  defendants  did  wilfully  and  ma* 
lioiously  kill  ahoree  of  another*  person  named.  Is  this  a  suffi- 
cient averment  of  the  statute  offence ;  or  should  *<the  manneri 
mode  or  process  "  of  killing  have  been  set  forth,  as  is  contended 
by  the  de^mdants'  connsd? 

The  court  are  of  opinion  that  the  indietment  is  sufficient.  It 
ia  itt  the  form  that  is  found  in  English  books  which  are  deemed 
safe  ptecedents.  Crown  Ciic..  Gomp.  (7th  ed.)  2ia  2  Stark. 
Crim.  PI.  (2d  ed.)  679.  3  Chit  Crim.  Law,  1086, 1087.  Aichb. 
Crim.  PL  (13th  ed.)  451,  and  in. the  pvemins  editions.  In  Eex 
V.  Oialkleyj  Ross.  &.Ry..258,  this  form  was  not  objected  to, 
although  other  qnestioiis  in  the  case  were' carried,  before  aU  the 
judges. 

American  books  of  forms  contain  indictments  like  this;  that- 
18^  setting  forth  the  offence  in  the  words  of  the  statutes  on  which 
they  are  framed,  without  any  description  of  the  manner  of  kill* 
ing.  And  indictments-  at  common  law,  for-  the'  wilful  and 
malicious  IdAting  of  beasts^  have  been  drawn  in  the  same  man- 
ner.  Both  have  been  sustained.  State  v.  Scoit^  2  Dev.  i&  Bat 
35.     Taylor-r.  State^  6  Hnmph.  285. 

Under  St.  9  Geo.  1,  e.  22,  a  conviction  was  held  to  be  ngbt, 
on  an  indictment  which  alleged  that  the  defendant  feloniously, 
maliciously,  &c.  did  maim  and  wound  two  asses,  the  property 
of  a  third  person ;  the  manner  of  maiming  and  wounding  not 
being  stated.  Bex  v.  WkUne$h  1  Moody,  3w  See  also  Crown 
Circ.  Comp«  219,  220;  Bex  v.  Brigg-s^  1  Moody,  318;  Erl^s 
eaee^  2  Lewiui  133.      MoiUm  in  arrest  of  judgment  overruled. 
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Jaaies  C.  Mara  vs.  Maltiah  H.  Pierce. 

Knowledge  of  the  occupation  and  improveroent  of  land  is  not  snch  **  actnal  notice  '*  of  an 
nnrecorded  deed  of  the  land  to  the  occupant,  as  will  gire  effect  to  the  dmd  against  otlien 
thnn  the  p'antor,  under  the  Bev.  Sts.  c.  69,  \  28. 

On  a  writ  of  entry  to  recover  three  lots  of  land,  the  tenant  pleaded  the  general  issue  with 
a  specification  of  title  in  himself  to  the  first  lot;  the  demandant  proved  the  conve^'anea 
of  the  three  lots  to  himself,  and  showed  a  title  in  his  grantor  to  &e  first  and  seoond  lota, 
bat  none  to  the  thud.  Held,  that  the  demandant  was  entitled  to  recover  the  third  lot, 
the  tenant  showing  no  title  thereto. 

Writ  of  entry,  dated  October  24tti  1853,  to  recover  three 
Bcveral  lots  of  land  in  New  Bedford.  The  tenant  pleaded  the 
general  issue,  with  a  notice  of  title  in  himself  to  one  of  the  lots, 
which  was  his  homestead,  under  a  lease  for  life.  The  case  was 
submitted  to  the  full  court  upon  the  following  report : 

The  demandant  introduced  a  warranty  deed  from  his  father- 
in-law  John  D.  Hathaway  to  himself  of  the  three  lots  claimed 
in  the  writ,  dated,  acknowledged  and  recorded  on  the  1st  of 
October  1853 ;  also  a  warranty  deed  from  Judith  Pierce  to  said 
Hathaway  of  two  of  the  lots,  one  of  which  was  the  homestead, 
dated  January  4th  1852,  acknowledged  September  20th  1862, 
and  recorded  October  1st  1863.  It  did  not  appear  whether  the 
second  deed  was  executed  before  or  after  the  first  was  recorded. 
It  appeared  that  Hathaway,  at  the  time  of  executing  his  deed 
to  Mara,  had  no  actual  seisin  of  the  premises,  and  no  seisin  in 
law  except  so  far  as  may  be  inferred  from  the  facts  above  stated. 
The  possession  of  the  premises  by  the  tenant  was  admitted. 

The  tenant  introduced  evidence  that  his  son  purchased  the 
homestead  in  question,  gave  to  the  tenant  and  his  wife  (since 
deceased)  a  lease  of  the  same  during  their  natural  lives,  and 
then  sold  and  conveyed  it  to  his  sister  Jndith,  (under  whom 
the  demandant  claimed,)  she  knowing  of  the  life  lease.  There 
was  no  direct  evidence  that  Hathaway  or  the  demandant  had 
any  knowledge  of  that  lease.  It  appeared  in  evidence  however, 
that  the  tenant  had  been  in  uninterrupted  possession  of  the 
premises  for  fifteen  years  prior  to  the  date  of  the  writ,  and  had 
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imp*^»ved  the  same,  and  that  during  this  time  Judith  Pierce 
lived  on  the  premises  apart  from  the  tenant 

The  tenant  contended  that  under  the  circumstances  the  evi- 
dence of  possession  was  competent,  and  that  the  question  of  no- 
tice, upon  the  evidence  and  circumstances  of  the  case,  was  a 
question  of  fact  for  the  jury,  upon  which  he  had  a  right  to  go  to 
them.  He  also  asked  the  court  to  rule  that  the  demandant  had 
shown  no  title  to  the  lot  not  embraced  in  the  deed  from  Judith 
Pierce  to  Hathaway. 

But  the  court  ruled  against  the  tenant  on  all  these  points,  and 
directed  a  verdict  for  the  demandant,  which  was  returned.  The 
tenant  alleged  exceptions. 

JR.  G  PUman^  for  the  tenant. 

£•  F.  Brigham^  for  the  demandant. 

Dewet,  J.  The  case  of  JPomray  v.  Stevens,  11  Met  344, 
seem^  to  be  decisive  of  the  present  case.  Under  the  Bev.  Sts. 
c.  ^9,  §  28,  an  unrecorded  deed  is  only  valid  as  against  the 
grantor  and  ^<  persons  having  actual  notice  thereof.''  But  the 
mere  evidence  of  open  occupation,  possession  and  cultivation 
of  the  land  by  farming  it,  by  a  party  who  has  an  unrecorded 
deed  thereof,  is  not  sufficient  to  warrant  the  inference  that  a 
third  person  has  actual  notice  of  such  conveyance,  if  we  give 
effect  to  the  opinion  delivered  in  the  case  of  Pontray  v.  Stevens. 

There  is  nothing  in  the  facts  here,  that  would  justify  a  different 
ruling  of  the.  court  from  that  given  in  the  case  cited.  It  is  true 
that  was  a  claim  of  title  in  fee  simple,  and  this  is  a  claim  of  a 
freehold  for  life  merely,  but  we  perceive  no  difference  in  the  two 
cases  on  that  account  The  question  of  actual  notice  is  a  ques- 
tion of  fact,  proper  to  be  submitted  to  the  jury  under  suitable 
instructions  from  the  court ;  but  if  in  point  of  law  the  evidence 
is  entirely  insufficient  to  authorise  the  jury  to  find  actual  notice 
the  court  would  so  instruct  the  jury  and  direct  them  to  return  a 
verdict  accordingly. 

Evidence  like  that  prpduced  in  the  present  case  might  prop- 
erly be  submitted  to  the  jury,  accompanied  with  other  evidence 
tending  to  show  actual  knowledge  of  the  existence  of  the  unre- 
corded deed ;  but  here  none  other  of  that  character  was  offered 
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Jt. was. the  uiaked  ease  of  long  eoatknied  oeeapation  and  im- 
provement of  the  premises.  Tbatwas  not  enough,  and  the 
..defence  therefore  must  fail  ms  to  that 'part  of  the  demanded 
..premises  in  whibh  the  tenant  sets  up  title  in  himself.  The  ease 
of  Ourtis  V.  Mundi/y  3  Met  405,  aiese  upon  a  different  state  of 
iaots. 

As. to  one  of  the  either  ^paroiels  demanded  in  this  writ,  it  was 
ol^jected  at  the  trial: that  the  demandant  had  shown  no  other 
title  than  a  deed  from  Jonathan  D.  Hathaway,  the  other  two 
lots  .having,. as  was loooeeded,  been  oooveyed  to  Hathaway  by 
Judith  Pierce. 

Under  the  plea  of  nul  disseisin  and  ndthing'more,  it^would 
certainly  be  incumbent  on  the  demoiidaBt  to-show  a  tide  to  the 
premises  in  himself,  and  aifaiiinesoitO'do-woQld  be  a  fieiilare  to 
support '  his  action.  Jn-^he  present  case,  tbe'tenant  pleicded  the 
.general  issue,! accompaoiedrwith^a  speclfioataon  that  the  defence 
would  be  a  title  in  himaelf  to  one  df  the  lots,  to  wit,  the  home* 
stead,  thus  implying  at. least  that  he- made  no  daim  of  title  in 
liimself  to  the  othen. 

The  denftandant  had  intiodaoeda  jdeed  from  Jonathan  >lJi 
Hathaway  of  this  lot.to  him.  Thiswas  eiiough,'if  ttie  defend- 
ant had  not  a  title  okier  than  the  date  of  that  deed.  Previous 
occupation  under  a  daim  of  title  would  have  been  sufficient  to 
show  an  older  and  better  .title  in  the  tenairtjaudTequire  the 
demandant  to  cannect  liimBelf  with  some  earlier  title.  The 
only  question  Rdsed,ias  itwotdd  seem,  as  to 'this  parcel,  whs 
upon  the  demandanf  s./mma/iiae'case.  The  deed  from  Hatha- 
way was  sufficient  for  that  purpose,  and  as  *tiie  tenant  did  not 
rely  in  defence  upon  any  title  in  himself,  by 'possession  or  other- 
wise, the  ralmg  seems  to  have  been  correct,  that 'the  demandant 
was  entiiled  to. a  verdict  fiir that  psaieel ;  however  otherwise  it 
.might  have  been  if  ihe^tsnaatibadrdied  upon  an  older  title  in 
himself  to  the  premises.     Ward  v.  FuUer^  15  Pibk.l«9. 
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John  IL  Potter  vs*  'Benjamin  F.  Grbenb. 

A  pangrmph  id  s  new«pftper,'iviiieh>«Uite8*iliftt  ««e>tilD'penon-i8  Sflaember  of  a  oertahi 
|wtiwwbipi,.biit  dan  not.  purport  to  boiMertod.bjr  tb^  paitnenhip,  is  not  admissible  to 
charge  bim  as  such,  merely  on  proof  that  he  was  a  subscriber  to  the  paper  at  that  time, 
itrd  never  requested  the  sditor  to  denj  anj  such  statement. 

Action. .OF  €M>NTjkAOTvJn:wbieb..the^plBintiff  aongbt  to  obafge 
,tke  defendant-as  one  of  ithe  partners. in.<a-  eompany  that  bad  un- 
rdertakesn  to  run  the  SogatBore  Mill  at .  Portsmouth,  N.  IL,  or  as 
Jiaviog  held  himself « out. asi a  oppaxtnertherean. 

At  the  trial  in  tliis  ooart,  ,tbe  plaintiff,  for  the  plrpose  of 
ahowing  that  the  defendant  liad.  held  himself  out  as  such  co- 
.partner,. called  the  editor  .of  :a  newepaper  published  weekly  at 
J^awtucket,  whoieotified  that  Gseene  was  aaubseriher  thereto  on 
.tbeSOthof  September  1858,;aQd  tbat.itwas  usually  left  at  hie 
kouse.  The  plaintiff,  offend  iioxeadirofn  the  paper  of  that  dat«> 
the  followtog  artiele : 

<<  A  eoiqpany.of  geutlemea  ha¥e  purchased  the  valuable  prop- 
erty of  the  Sagamore  .Thread  Company  at  Portsmouth,  N.  H., 
.and  will  immediately  put  tiiemaciuDery  into  operation.  B.  F. 
Greene,. Esq.,  of  Ceatral  F^aUsyis one. of  the  new  company,  and 
is  to  have  oharge  of  the-.manu&otory.  We  have  no  doubt  that 
uflder tfaesuperintendenoe  of  agentleman  of  Mr.  G.'s  experience, 
the  present  high  sfcandipgof  the  S%gamore  thread  will  be  fully 
eostained," 

The  plaintiff  .also  '.offered  to  show  .that  the  defendant  had 
never  requested  the  witness  to  publish  any  denial  of  the  state- 
ments in  said  paper.  But  he  did  not  offer  to  show  that  the 
defendant  in  any  way  anthorized  the  article,  or  that  the  particu- 
lar paper  or  article  was  left  at  the  defendant's  house,  or  that  be 
ever  had  any  knowledge  thereof,  in  any  other  way  than  might 
be  inferred  from  the  facts  aforesaid. 

To  this  evidence  the  defendant  objected,  and  Dewey ^  J.  ex- 
cluded it,  and,  after  a  verdict  for  the  defendant,  reported  the  case 
to  the  full  court. 

C  B.  Famswarthj  for  the  plaintif]^  cited  Ck)llyer  on  Part  §§  86, 
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97,  775 ;  Kicks  v.  Cram,  17  Verm.  449 ;  Ooode  v.  Harrison,  5 
B.  &  Aid.  147 ;  M'Pherson  v.  RaOibone,  11  Wend.  96. 

E.  H,  Bermetty  for  the  defendant,  cited  CommonweaUk  v.  JEen- 
ney^  12  Met  235 ;  Commanwealih  v.  JSasimanj  1  Cash.  189. 

Metcalf,  J.  The  cases  to  which  we  have  been  referred  by 
the  plaintiff's  counsel  do  not  support  the  position  to  which  they 
'  vere  cited.  They  do  not  tend  to  show  that,  upon  the  evidence 
given  at  the  trial,  the  defendant  held  himself  oat  as  a  partner  in 
the  Sagamore  Thread  Company.  The  phrase,  *<  holding  one's 
self  out  as  a  peurtner  "  imports  at  least  the  voluntary  act  of  the 
party  so  holding  himself  out,  or  the  act  of  others  by  bis  an* 
thority  or  permission.  It  implies  the  lending  of  bis  name  to  the 
partnership,  and  is  altogether  incompatible  with  the  want  of 
knowledge  that  his  name  has  been  so  used.  If  be  knows  that 
his  name  is  so  used,  though  without  his  consent,  bis  acquies- 
cence may  be  inferred,  if  he  do  not  publicly  disclaim  the  con- 
nection. Fox  V.  Clifton,  6  Bing.  794,  795.  Gary  on  Part  19. 
In  the  case  before  us,  it  does  not  appear  that  the  defendant  ever 
was  an  actual  member  of  the  Thread  Ckimpatiy,  or  ever  held 
himself  out  as  such,  or  ever  knew  that  his  name  had  been  used 
as  such.  Whether  he  ever  saw  the  newspaper  paragraph  is  both 
uncertain  and  imrnateriaL  If  he  saw  it,  we  are  of  opinion  that 
he  was  under  no  obligation,  legal  or  moral,  to  give  it  a  public 
contradiction.  It  might  have  been  otherwise,  if  there  had  been 
an  advertisement  in  the  newspaper,  purporting  to  have  been 
inserted  by  the  company,  and  representing  that  the  defendant 
was  one  of  its  members.  Exceptions  overruled. 
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Service  of  a  writ  by  ettadiing  ntl  eetate,  sod  lesving  •  sammoiis  at  the  lait  and  uiiaI 
place  of  abode,  of  a  defendant  who  ia  oat  of  the  Commonwealth^  and  not  a  reaident 
thereof,  is  not  sufficient  to  warrant  a  judgment  against  him,  without  farther  notice  ao- 
eording  to  the  Rer.  Sts.  e.  92,  4  3. 

On  the  revenal  hj  writ  of  enrw  of  a  Judgment  of  the  eoort  of  common  pleaa  fot  omiasion  to 
give  further  notice  according  to  the  Bey.  Sta.  c.  92,  \  8,  thia  court  haa  no  power,  under  c  89, 
4  20,  to  order  such  notice,  but  must  enter  a  general  reversal. 

Writ  of  sRROft  to  reverse  a  judgment  of  the  court  of  com- 
mon pleas  in  faror  of  the  defendant  in  error  in  a  personal  action 
brought  bj  him  against  the  plaintiffs  in  error.  The  errors 
assigned  were,  ^  that  both  the  defendants  in  said  suit  were  out 
of  the  Commonwealth  at  the  time  of  the  service  of  the  sum- 
monses in  said  suit ;  that  both  said  defendants  were,  at  the  said 
time,  and  have  hitherto  been,  resident  withont  the  said  common- 
wealth ;  that  no  notice,  sufficient  in  law,  of  the  commencement 
or  pendency  of  said  suit  was  given  to  the  defendants,  or  either 
of  them,  before  the  rendition  of  judgment  therein  ;  that  judgment 
in  said  suit  was  rendered  upon  the  default  of  said  defendants  at 
the  term  of  court  to  which  the  writ  in  said  suit  was  returnable, 
and  without  appearance  by  tiie  defendants,  or  in  their  behalf." 
Hea,  in  nulla  est  erratum^  upon  which  issue  was  joined. 

The  service  made  in  the  original  action,  as  shown  by  the  offi- 
cer's return,  was  by  a  general  attachment  of  all  the  defendant's 
real  estate  in  Dukes  County,  and  leaving  a  summons  for  each 
of  them  ^  at  their  last  and  usual  place  of  abode,  they  being  out 
of  the  Commonwealth  at  that  time." 

Trial  before  Thomas^  J.,  who  allowed  a  bill  of  exceptionsi 
which  after  reciting  the  pleadings,  and  the  officer's  return  in  the 
original  action,  concluded  thus :  '<  The  parties  went  to  the  jury 
upon  the  issue  presented  by  the  assignment  of  errors,  plea  and 
joinder,  the  presiding  judge  interposing  no  objection.  The  jury 
returned  a  verdict  for  the  plaintiffii  in  error.  No  other  service 
was  made  before  default  and  judgment  than  that  indicated  in 
the  officer's  return.    The  presiding  judge  thereupon  ordered  that 
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the  judgment  be  reversed,  and  that  such  entry  be  made  on  the 
docket.  The  defendant  in  error,  feeling  himself  aggrieved  by 
such  decision  find  order,  excepts  thereto,'' 

/  C.  Stone^  for  the  defendant  in  error.  The  finding  of  the 
jury,  that  the  plaintiffs  in  error  were  in  fact  resident  out  of  the 
Commonwealth  at  the  time  of  the  service  of  the  original  writ, 
is  not  conclusive  of  their  right  to  have  the  judgment.  Even 
if  the  plaintiffs  were  at  the  time  of  the  service  of  the  original 
writ  actually  resident  in  another  state,  the  service  was  sufficient 
upon  which  to  found  a  judgment :  because  the  attachment  gave 
the  court  jurisdiction.  Bev.  Sts.  c.  90,  §  44  Morrison  v.  Ik^ 
derwood,  5  Cush.  53.  The  words  ^  oiit  of  tbs  State  "  in  §§  44-48 
must  be  inter{»9ted  to  mean  ^'leBideet  out  of  the  Comuion- 
wealth;"  aad  these  seotions  must  be  eonfitraed  in  oonoection 
with  §  3  of  c.  92,  to  which  they  in  terms  refer,  and  the  various 
clauses  of  which  cannot  be  taken  disjunctively,  but  <<  or  "  most 
be  taken  to  mean  ^  and ''  in  c»rder  to  t^irmoeize  the  provisions 
of  the  various  sections. 

The  service  required  by  the  Bev.  Bts.  e.  90,  §  45,  at  the  de- 
fendant's kst  and  usual  place  ol  abode,  if  he  is  out  of  the  State, 
is  not  for  the  purpose  of  giving  the  court  jurisdiction ;  for  the 
attachment  gave  that  See  Tilden  v.  Johnsom,  6  Cu^h.  354. 
The  return  of  the  office  does  not  show  that  the  plaintiffs  in 
error  were  in  point  of  fact  resident  out  of  the  Commonwealth ; 
and  therefore  no  further  notice  was  required  under  this  section. 

But  if  such  notice  was  required,  this  court  may  now  order  it, 
under  their  power  to  render  such  judgment  as  the  court  of  com<« 
mon  pleas  should  have  rendered.    Bev.  Sts.  c  83,  ^  30. 

T.  M.  Stetson^  for  the  plaintiffi  in  errov^  cited  Bev.  Sts.  e.  90, 
§  48 ;  c.  92,  §  3 ;  L^e  V.  Bosion,  2  Gray,  490 ;  Bodwrika  v.  Goodr 
rich,  3  Gray,  508;  Dowiis  v.  FMer^  2  Met.  135;  Leonard  v. 
Brpani,  11  Met  370,  and  2  Cush.  35. 

Dbwet,  J.  The  facts  stated  in  the  asatgnmept  of  errors  hav- 
ing been  found  by  the  jury»  the  entry  of  a  reversal  of  the  judg* 
nieot  in  favor  of  the  defendant  in  ecror  was  cotieet  The  cases 
of  JDouma  v.  Fuller^  2  Met  135,  and  Lecnard.y.  Bryonia  11  Met 
37O9  ^od  2  Gush.  36t  seena  to  have  settled  the  oanstaraotion  of 
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Rev.  Sts.  ee.  90  and  92,  as  to  the  servioe  of  writs,  90  &r  at  leaat, 
that  wheTe  the  defendant  is  out  of  the  Commonwe^th  at  the 
time  of  the  serriee,  and  not  an  inhabitant  or  ses^nt  thereof, 
and  the  only  service  ms^de  i^  by  attacbiog  teal  estatei  and 
leaving  a  anmrnons  at  the  defendanfB  laflt  and  usual  plac^  of 
abode,  the  defendant  is,  in  addition  to  snch  servioe,  entitled  to 
sncfa  further  notice,  and  continuance  of  the  aotjion,  as  is  pro* 
¥ided  in  c.  93,  §  3. 

The  reversal  in  a  case  like  the  present  mast  be  general,  as  this 
court  cannot  now  make  snch  order  as  th^  court  of  commoi^  pleas 
ought  to  have  done.  Had  it  been  a  judgment  for  a  great9r  suni 
tlian  it  ought  to  have  been,  or  error  of  that  kindi  the  caurt  might 
now  render  such  judgment  as  the  court  of  couimop  pleap  should 
have  rendered.    Bev.  Sts.  <;.  83,  ^  30. 

JMgn^eml  of  fev$r?ai  affitimd. 


Thomas  Bichards  &  another  vs.  Jesse  F.  Richards. 

H  9UXM  that  •  demnxTer  to  a  bill  which  alleges  th«t  a  OMtei  got  tf%A  Md  1a«d,  fmd  dlNcted 
the  troslee  to  conyey,  admits  that  there  was  aa  agreement  in  writing  Q>r  t^e  sale  an4  con- 
rqrance  of  the  land. 

A  trustee,  baying  a  naked  legal  title  in  land,  cannot  be  restrained  in  eqnity  fh>m  asserting 
his  titte  or  oonyeTlng  it  airaj,  or  oompelled  to  ooavs^  it  to  one  to  whom  the  oeitei  ^ 
fmif  has  transfemd  his  title,  withont  proof  of  a  written  agreement,  or  Joining  the  cuHxA 
^vs  inuA  as  a  party  to  the  bilL 

Bill  in  sauiTv  to  restinain  the  prosecution  of  a  suit  at  law 
to  recover  possession  of  land  in  Attleborough,  ojr  apy  convey- 
ance thereof,  except  to  the  plaintiffs,  and  to  bav^  the  defendant 
declared  the  trustee  of  the  plaintiffs,  according  to  their  interests 
in  the  land,  and  for  other  rdiel 

The  bill  alleged  that  in  1833  Samuel  Bichards  purchased 
the  land  from  Virgil  M.  Bosworiii,  paid  him  the  prioe  thereof, 
and  entered  into  possession,  but  caused  the  deed  tp  be  made 
to  his  l»rother,  the  defendant;  that  Samuel  thus  became  tb^ 
equitable  owi:ier  and  the  defendant  held  the  legal  tiiQ^  in  trpfi 
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for  him ;  that  subsequently  Samuel,  by  various  deeds,  without 
consideration,  conveyed  all  his  real  estate  to  sundry  persons, 
among  whom  were  this  defendant  and  Elihu  Daggett ;  but  still 
remained  the  owner  of  the  land,  sold  portions  of  it  from  time  * 
to  time,  and  took  the  purchase  money  to  his  own  use,  and 
at  his  request  deeds  were  made  by  the  defendant  and  Daggett 
pursuant  to  such  sales  ;  that  afterwards,  in  1835,  Samuel  sold  a 
portion  of  the  land  to  Thomas  Richards,  one  of  the  plaintiffs, 
received  the  purchase  money  from  him  and  directed  Daggett 
to  convey  that  portion  to  him,  which  Daggett  did  accordingly, 
%nd  said  Thomas  entered  upon  and  improved  it;  that  at  the 
time  of  this  conveyance  all  the  parties  believed  that  the  legal 
title  of  the  land  was  in  Daggett,  in  trust  for  Samuel,  and  that 
the  defendant  soon  after  the  date  of  the  conveyance  knew  of 
^he  purchase  by  Thomas ;  that  in  1843  Thomas  conveyed  the 
!and  to  the  other  plaintiffs,  and  in  1844  took  a  life  lease  of  it 
^om  the  latter  to  himself;  and  that  the  defendant  refused  to 
/elease  his  title  to  the  plaintiffs,  claimed  to  hold  the  land  as  his 
own,  and  not  in  trust  for  Samuel  Richards,  denied  the  sale  by 
Samuel  to  Thomas,  and  had  brought  a  writ  of  entry  against 
Thomas  to  recover  the  land.   The  defendant  demurred  generally. 

(7.  /.  Reed^  for  the  defendant 

T.  D.  Eliot^  for  the  plaintiffs. 

BiOBLOW,  J«  This  cause  has  been  argued  upon  the  admitted 
fact  that  there  was  no  agreement  in  writing  for  the  sale  and 
conveyance  of  the  premises,  set  out  in  the  bill.  But  for  this  ad- 
mission, the  question  of  the  validity  of  such  a  contract,  on  the 
pleadings  as  they  now  stand,  would  not  have  been  open.  Story 
Eq.  PL  §  762.  Cdzine  v.  Oraham^  2  Paige,  181.  Netatan  v. 
Swazey,  8  N,  H.  13. 

It  seems  to  us  quite  clear,  that  the  contract  is  within  the  stat« 
ute  of  frauds,  and  that  no  action  will  lie  upon  it  against  the 
defendant  alone,  because  it  was  not  in  writing.  It  is  an  agree- 
ment with  a  cestui  que  trusty  having  the  entire  beneficial  interest 
in  a  parcel  of  land,  for  its  sale  and  conveyance  by  the  trustee, 
who  was  seised  of  the  naked  legal  title  only.  This  is  cleariy  a 
contract  for  the  sale  of  an  interest  in  land,  and  it  is  well  settled 
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that  equitable  as  well  as  legal  interests  in  land  are  embraced 
within  the  statate  of  frauds.  Smith  v.  Bumhaniy  3  Sumaer,  435. 
We  have  not  considered  the  question  whether  the  facts  set 
out  in  the  bill,  as  to  part  performance  of  the  verbal  agreement, 
would  be  sufficient  to  warrant  the  court  in  taking  cognizance  of 
the  case  under  St.  1855,  c.  194,  §  1,  and  enforcing  the  contiact 
on  the  ground  of  fraud,  because  it  is  clear  that  the  bill  cannot  be 
maintained  for  this  purpose  against  the  present  defendant  alone. 
Upon  the  allegations  in  the  bill  Samuel  Richards,  the  allaged 
cestui  que  trusty  is  a  necessary  party.  He  has  a  direct  interest  in 
the  subject  matter  of  the  suit ;  his  rights  will  be  affected  by  the 
final  decree.  Besides,  the  rights  of  the  present  defendant,  the 
supposed  trustee,  require  that  his  alleged  cestui  que  trust  should 
be  joined  as  party,  in  order  that  be  may  be  protected  by  the  de- 
cree in  this  suit  from  any  further  claim  by  the  cestui  que  trust  on 
account  of  the  estate  in  case  he  is  compelled  to  convey  it  tp  the 
plaintifis.  Dewurrer  sustained. 


George  B.  Biohards  &  another  vs.  William  P.  Smith  So 

Trustee. 

Oa  appeal  to  this  oooit  from  a  jadgmMit  of  the  oout  of  commoa  pleaa,  diarging  a  Invtee 
in  foreign  ettachment,  who  bat  diiclosed  in  hie  answer  an  aasignment  to  a  claimant,  if 
the  record  does  not  show  facts  establishing  the  validity  of  the  assignment,  the  judgment 
mnst  be  aiBnned. 

Appeal  by  Henry  M.  Richards,  summoned  as  trustee,  and 
Jesse  F.  Richards,  claimant,  from  the  judgment  of  the  court 
of  common  pleas,  charging  the  trustee.  The  papers  on  which 
the  case  was  submitted  to  this  court  consisted  only  of  the  claim 
of  Jesse  F.  Richards  of  all  moneys  in  the  hands  of  the  trustee, 
as  having  been  assigned  to  him  by  the  defendant  on  the  19th  of 
April  18S6,  which  was  before  the  date  of  this  process ;  and  of 
the  trustee's  answer  under  oath,  stating  that  at  the  time  of  the 
service  of  this  process  upon  him  a  certain  sum  was  due  from 
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bim  to  tbe  defendant,  for  which  be  had  since  given  bis  doe  bill 
to  Jesse  F.  Richards,  upon  tbe  latter's  presenting  to  bim  the  fol* 
lowing  assignment :  <'  In  consideration  of  a  debt  I  owe  Jesse  F. 
Richards,  be  it  known  that  I,  William  F.  Smith,  of  Attlebo^ 
rough,  do  hereby  transfer  and  set  over  to  said  Jesse  F.  Richards 
aU  demands  that  I  bold  against  Henry  M •  Richards,  or  that  tbe 
said  Henry  M.  Richards  now  owes  me  to  this  date,  and  I  do 
empower  the  said  Jesse  F.  Richards  to  collect  tbe  same.  Dated 
this  nineteenth  day  of  April,  1856.    W.  F.  Smith." 

X  Daggett  4*  O.  B.  Famswartk^  for  tbe  plaintiffs. 

C  /.  Reed^  for  tbe  trustee  and  claimant  Tbe  facts  show  a 
valid  assignment  of  tbe  fund  to  the  claimant.  And  if  bis  claim 
is  not  properly  before  tbe  court  on  this  appeal,  or  even  if  he  has 
failed  to  maintain  bis  claim,  tbe  trustee  is  still  entitled  to  be  dis« 
charged  on  bis  answer.     Taylor  v.  CoUinSf  5  Gray,  60,  note. 

Bt  thb  Court.  An  appeal  lies  from  the  cocnrt  of  common 
pleas,  only  for  errot  in  law  apparent  on  the  face  of  tbe  record* 
St.  1840,  c.  87,  §  4.  And  this  record  does  not  state  facts  enough 
to  show  either  .the  claimant's  right  to  tbe  fund,  or  tbe  trustee's 
right  to  be  discharged.  We  must  presume  that  evidence  was 
not  given  to  tbe  court  of  common  pleas,  which  proved  the 
validity  of  tbe  assignment  to  the  claimant;  or  that  other  evi- 
dence was  given,  which  showed  that  the  assignment  was 
invalid. 

In  the  case  of  Taftlor  v.  Collins j  5  Gray,  50,  note,  tbe  trustee's 
answer  disclosed  a  valid  assignment  for  good  consideration ;  the 
court  of  common  pleas  defaulted  the  claimant,  but  discharged 
tbe  trustee ;  tbe  plaintiff,  by  his  appeal,  opened  the  whole  case 
in  ttiis  court ;  and  this  court  aeoessarily  discharged  the  trustee. 

Thutee  charged^ 
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Chables  IX  B0KT  vs^  loHN  Pbmins  &  another. 

A  payment  hj  an  insulvent  debtor  to  a  preexisting  creditor  is  valid,  except  as  against  pro- 
ceedings in  insolvency,  although  both  parties  know  the  debtor  to  be  insolvent 

In  an  totion  hy  an  atUKhing  officer  against  a  rsoeiptor,  the  btirdtfi  af  {iMvlng  that  tte 
piToperty  did  not  belong  to  the  person  as  whose  it  was  attached  is  upon  the  deftndant 

An  action  by  an  attaching  officer  upon  a  receipt  for  certain  property  attached  on  mesne  pro- 
cess, by  which  the  receiptor  agrees  to  keep  and  redeliver  the  property  to  the  officer  on 
densand,  nay  be  defeated  by  proof  that  it  was  not  tha  propar^  of  tha  parsao  as  wkoie  H 
was  attached. 

Action  op  oontraot  upon  a  rcpceipt  by  which  the  defendant 
acknowledged  that  they  bad  ^  received  of  Charles  D^  Burt, 
depaty  sberifl^  for  safe  keeping/'  certain  goods  attached  by  bioi 
by  Tirtue  of  a  writ  in  favor  of  James  £L  Cooley  against  Per*- 
kins,  Smith  &  Co.,  and  agreed  *<  safely  to  keep  and  red^v^  aU 
of  said  property  above  mentioned  to  said  Charles  D.  Bart^  on 
demand,  in  like  good  order  and  condition  that  the  same  n<m 
is,  free  from  all  expense  to  said  Burt,  or  pay  the  said  Burt  the 
above  named  snm  in  cash,  on  demand,  for  valoe  reeeired.^^ 

Answer,  that  said  goods  were  the  property  of  John  N.  Bar« 
boor,  and  not  the  property  of  Perkins,  Smith  i&  Co.,  or  of  these 
defendants,  or  either  of  thenar ;  and  that^  km^  before  any  demand 
was  made  for  the  same  by  the  plaintiff)  the  same  were  taken  by 
Barbonr  into  his  own  poseeesion  and  custody  as  owner« 

At  the  trial  ih  the  court  of  co^nmon  pleas^  before  BUhopi  i^ 
the  plaintiff  testified  that  *<  before  Barbour  took  possession  of 
the  attached  property,  and  for  a  long  time  after,  no  intimation 
was  given  to  him  that  the  property  attached  was  claimed  as 
the  property  of  any  other  than  Perkins,  Smith  &  Co.;  that 
the  receipt  was  executed  and  delivered  in  the  filore  in  which  the 
attached  property  was ;  and  that  thereupon  the  plaintiff  aban- 
doned his  attachment,  and  delivered  the  property  attached  to 
the  defendants,  without  having  at  any  time  removed  the  same 
from  the  store  aforesaid  ^  that  due  demand  under  the  receipt 
was  made  upon  the  defendants,  and  they  refused  to  deliver  the 
property,  or  its  agreed  value.''  This  evidence  was  not  coniro 
verted  by  the  defendants. 
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John  Perkins,  one  of  the  defendants,  testified  that  ^'  previoasly 
to  the  fall  of  1852,  the  firm  of  Perkins,  Snoiith  &  Co.,  of  which 
he  was  a  member,  were  engaged  in  the  mahufactnie  of  paper 
hangings  in  New  Bedford ;  that  at, that  time,  being  much  em* 
barrassed  and  owing  more  than  they  could  pay,  but  believing 
the  business  could  be  made  profitable,  they  were  desirous  of 
connecting  themselves  with  some  party  or  parties  who  could 
furnish  means  to  conduct  the  business;  and  Barbour,  a  silent 
partner  in  the  firm  of  Banker,  Carpenter  &  Co.,  to  whom  they 
were  largely  indebted,  consented  to  take  hold  of  the  matter,  if 
the  title  to  all  the  property  in  the  business  should  be  vested  in 
him,  and  he  could  have  the  management  and  control;  where- 
upon a  bill  of  sale  of  all  the  assets  of  Perkins,  Smith  &  Co^ 
amounting  to  about  $7,500,  was  made  to  Barbour,  which  be 
paid  for."  It  was  conceded  that  a  considerable  portion  of  the 
proceeds  of  this  sale  was  applied  to  the.  discharge  of  the  indebt* 
edness  of  Perkins,  Smith  &  Co.,  to  Bankeri  Carpenter  &  Co. ; 
but  it  did  not  appear  what  portion. 

Perkins  further  testified  'Hbat  the  property  sold  to  Barboui 
was  left  in  the  possession  of  Perkins,  Smith  &  Co.,  to  be  sold 
on  Barbour's  account;  that  the  business  was  thereafter  con- 
ducted  under  the  name  of  John  N*  Barbour  Sc  Co.,  but  there 
was  no  company,  and  that  no  peurtnership  existed  between  Per* 
kins.  Smith  &  Co.  and  Barbour ;  that  Perkins  was  to  be  paid  by 
Barbour  for  his  services  at  the  store,  by  the  day ;  and  that  Smith 
was  to  be  paid  by  the  day  for  his  services  at  the  factory ;  that| 
after  this  arrangement,  all  goods  added  to  the  stock  in  store 
were  purchased  on  account  and  with  moneys  of  Barbour,  and 
said  firm  of  Perkins,  Smith  &  Ca  continued  to  act  merely  aa 
his  agents,  and,  at  the  time  of  the  attachment  referred  to,  had 
no  interest  of  any  kind  in  any  property  in  said  store." 

Barbour  corroborated  the  testimony  of  Perkins,  excepting  that 
he  testified  that  there  was  no  agreement  made  as  to  the  amount 
of  the  compensation  of  Perkins,  Smith  &  Co* ;  and  that  Perkins, 
Smith  &  Co.  were  to  receive  compensation  out  of  the  profits 
of  the  business,  and  were  to  be  liable  for  a  portion  of  the  losses. 

Upon  this  evidence  the  plaintiff  asked  the  court  to  instruct 
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the  jvajf  '^  that  ihe  payment  of  the  proceeds  of  the  property  of 
Perkins,  Smith  &  Co«  to  one  of  their  creditors  at  a  time  when 
they  were  largely  insolvent,  and  knew  they  were  insolvent,  and 
the  preferred  creditor  knew  they  were  insolvent,  is  a  payment 
in  fraud  of  the  existing  laws  of  the  Commonwealth ; "  <'  that 
the  burden  of  proving  that  the  property  did  not  belong  to  Per- 
kins, Smith  &  Co.  rested  on  the  defendants ; "  and  ^  that  the 
plaintiff  was  entitled  to  a  verdict,  as  matter  of  law,  upon  the 
evidence  in  the  case  that  the  property  was  attached  in  the  store 
of  Perkins,  Smith  &  Ck).  as  their  property  without  objection, 
and  was  not  removed  by  the  plaintiff,  and  upon  the  delivery  of 
the  receipt  was  left  by  the  plaintiff  with  the  defendants,  in  the 
place  where  he  found  it;  notwithstanding  the  ji^ry  should  be 
of  opinion  that  the  property  was  not  rightfully  attached  as  the 
property  of  Perkins,  Smith  ic  Co." 

But  the  court  declined  to  give  any  of  these  instructions ;  the 
jury  found  a  verdict  for  the  defendants,  and  the  plaintiff  alleged 
exceptions* 

X  C,  Slone^  for  the  plaintiff  L  Payment  by  a  debtor  to  his 
creditor  when  the  debtor  is  insolvent,  and  they  both  know  it,  is 
in  violation  of  the  policy  of  the  insolvent  laws,  and  fraudulent 

2.  The  burden  rested  upon  the  defendants  to  sustain  their 
allegation  in  avoidance  of  the  plaintiff's  claim,  that  the  prop« 
eriy  attached  was  not  the  property  of  Perkins,  3mith  &.  Co.,  but 
belonged  to  Barbour. 

3.  It  was  not  open  to  the  defendants  to  avoid  thei^r  contract 
by  showing  that  Perkins,  Smith  &  Co.  were  not  the  owners  of 
the  property  attached^  because  the  attachment  was  dissolved 
when  the  receipt  was  taken,  and  the  property,  except  as  be* 
tween  the  creditor  and  the  officer,  was  no  longer  to  be  regarded 
as  in  the  custody  of.  the  law ;  the  defendants  became  original 
contractors,  and  were  bound  by  their  pud^taking  to  return  the 
goods  or  their  agreed  value  on  demand,  whether  before  or  after 
judgment  Donham  v.  Wildj  19  Pick.  529.  Demy  v.  WHlard^ 
11  Pick.  519.  Wentworth  v*  Leonard,  4  Cusb.  414.  Hbdskin  v 
CJox,  7  Cush.  471. 

Even  if  the  goods  were  delivered  by  the  plaintiff  to  the  de- 
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fondants  distinctly  as  the  property  of  Perkins,  Smith  do  Co.i 
they  delivered  the  same  to  an  adrerse  daimaat  at  their  peril, 
unless  they  gave  the  plaintiff  notice  of  snob  claim,  in  order  that 
he  might  defend  and  protect  his  rights.  Weniworth  r.  Leonard^ 
4  Cush.  414. 

R.  C.  Pitman,  for  the  defendants. 

Metcalf,  J.  It  is  no  legal  groand  of  exception,  that  tbe 
judge  declined  to  instinct  the  jury,  that  payment  by  Perkins, 
Smith  &  Co.,  from  the  proceeds  at  their  property,  to  Banker, 
Carpenter  &  Co.,  their  creditors,  was  in  fraud  of  the  insolvent 
laws.  Such  instruction,  if  given,  woxdd  have  heen  idle,  unless 
it  had  been  followed  by  the  further  instruction  that,  by  reason 
of  snch  fraud  on  those  laws,  the  sale  of  the  property  to  Bar- 
bour, from  which  the  proceeds  which  were  paid  to  Banker, 
Carpenter  &  Co.  were  derived,  was  void  as  against  Cooley,  an- 
other creditor,  for  whom  the  i^intiff  attached  the  same  property 
-^  a  doctrine  for  which  there  is  no  foundation  in  law.  It  is  only 
when  proceedings  in  insolvency  are  instituted  against  a  party 
who  has  given  a  preference  to  one  of  his  ^editors  over  another, 
that  such  prefisrence  can  be  defeated  on  the  ground  ot  its  being 
a  fraud  on  tho  insolvent  laws.  Eastman  v.  Evetethj  4  Met.  148, 
149.  In  the  present  case,  it  does  notf  appear  that  such  pro- 
ceedings have  been  instituted  against  Perkins,  Smith  &  Co. 
And  if  they  had  been  instituted,  yet  the  assignee  in  insolvency 
could  not  recover  back  the  money  paid  to  Banker,  Carpenter  & 
Co.     WaU  V.  Lakini  13  Met.  167. 

2.  The  instruction  as  to  the  burden  of  proving  that  the 
attached  property  did  not  belong  to  Perkins,  Smith  &  Ga  we 
think  was  wrong.  That  burden,  under  the  defendants'  ant^wer, 
Was  on  them.  Their  receipt  and  promise  were  prima  fiwie  bind- 
ing on  them,  and  it  wfiLs  for  them  to  show  that  they  were  not 
tiiereby  bound.    Poweri  v.  tUissell,  13  Pick.  76,  77. 

3.  The  defendants  were  rightly  permitted  to  show  that  they 
were  not  bound  by  thehr  receipt  and  promise,  by  proving  that 
the  property  lor  which  they  gave  their  receipt,  and  which  they 
promised  to  redeliver  to  the  plaintiff,  was  not  the  property  of 
the  parties  on  whom  the  writ  of  attachment  was  served,  and 
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ooald  not  lanefally  be  apj^ied  to  the  payment  of  the  attaching 
creditot's  demand  This  has  been  repeatedly  decided.  Learned 
V.  BryaiU^  13  Mas&  S344  Dewey  r.  FieU^  4  Met.  383«  Fiiher 
V.  BaHleU,  8  GreeoL  123.  The  plaintiff  also,  if  sued  foi*  not 
seizing  the  attached  ptoparty  on  exeoation»  niigbt  defend  him- 
self)  by  showing  the  same  faet  FuUer  t,  Bbldm^  4  Mass.  4d& 
OUky  V.  Jenness,  2  N.  H.  87,  Bryd^es  v.  Watford,  6  M,  &  S. 
42»  and  1  Stark.  K  389,  note.  Sawyer  ▼.  Ma$(m,  19  Maine,  49. 
A  new  trial  mast  be  granted^  in  consequence  of  the  diisin- 
stmciion  conoeming  the  bardeo  of  proof. 

Exceptions  sustained^ 


Ltman  QmhL  &  wife  v$.  Ikbabitu^'Ts  ot  WseTPoatu 

Under  8L  1856,  e.  188,  a  wife  ia  a  competent  witness  in  support  of  an  action  brought  bj  h«r 
husband  and  herself  joint!/  for  a  personal  injury  to  her. 

Action  of  tort,  brought  by  Lyman  Snell  and  Clarissa  his 
wife  for  an  injury  sostalned  by  b&  from  a  defeat  in  a  highway. 

At  the  trial  in  the  court  of  common  pleas,  early  in  June  1857, 
before  Bishop,  J.^  the  wife  was  admitted,  against  the  objection 
of  the  defendants,  to  testify  as  folly  as  if  she  had  not  been  the 
wife  of  the  other  plaintiff;  and  was  the  only  witness  upon  the 
amount  of  injury.  The  verdict  was  for  the  plaintiffs,  and  the 
defendants  aUeged  exceptions. 

J.  C.  Stone,  for  the  defendants. 

T.  M,  Sietsan,  lor  the  plaintifi& 

Dewey,  J.  This  case  having  been  tried  before  the  St.  of 
1857,  c.  305,  went  into  operation,  the  right  of  Mrs.  Snell,  the 
wife,  to  testify,  must  depend  upon  the  constrttGtion  given  to  St. 
1856,  c.  188.  The  provisions  of  this  act  are  general,  authoriz- 
ing '^  parties  in  all  civil  actions  to  testify  in  their  own  favor." 

We  have  already  decided  thftt  in  an  action  commenced  by 
the  husband  solely  in  his  own  right,  and  when  the  wife  could 
not  have  be^  joined  as  a  party,  the  wife  was  not  by  force  of 
vol .  IX.  21 
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this  Btatate  made  a  competent  witness  for  her  hasband.  Upon 
what  had  heretofore  been  considered  as  satisfactory  reasons  for 
such  exclusion,  and  finding  no  new  provisions  in  the  act  enlarg- 
ing the  rule  as  it  existed  at  common  law,  as  to  her  competencji 
she  was  held  to  be  properly  exduded^  when  offered  to  support 
an  action  instituted  soldy  by  the  husband  Barber  t.  Chddardf 
ante^  71.  ♦ 

But  the  case  before  us  difiers  materially  from  the  case  alluded 
to.  In  the  present  case  the  wife  is  one  of  the  parties  to  the 
suit  It  being  brought  to  recover  damages  for  her  personal  suf- 
ferings, the  action  could  only  be  brought  in  her  name  and  her 
husband's  as  plaintifis.  So  too  the  cause  of  action  is  one  that 
would  survive  to  her  in  case  of  her  husband's  death  before 
judgment  in  the  action.  She  is  therefore  really  a  party  to  the 
suit,  in  every  sense  required  to  bring  her  within  the  provisions  of 
the  Si.  of  18S6,  c.  I889  and  to  make  her  a  competent  witness  in 
the  case.  Exceptions  overruled. 


LoKBNzo  D.  Davis  &  others  vs.  Dakxbl  B*  Allbn. 

An  officer  of  a  volantary  aasociatiaiif  who  has  testified  to  what  he  knows  of  its  expenses 
and  management,  cannot,  fbr  the  purpose  of  refreshing  his  reooUeetion,  be  shown  an  a^ 
eonnt  book  of  the  awooiatiOB,  the  entries  In  which  he  did  not  malce,  and  does  not  kn«w 
who  did. 

By  the  articles  of  a  mining  association  formed  in  Massachusetts,  to  go  to  California,  it  waa 
agreed  that  the  association  should  buy  a  yessel,  and  ftimish  her  with  supplies  "for  tiM 
period  of  eighteen  months  from  the  day  of  sailing,  for  which  term  the  company  is  to  oo»> 
tinue;'*  that  the  owners  of  each  share  should  pay  a  certain  sum  to  the  treasurer,  and 
either  go  on  the  expedition  themselves  or  fhmish  substitutes;  that  each  member  or  snbstl- 
tnte  who  should  go  should  have  his  board  and  medical  attendance  at  the  expense  of  the 
association,  and  should  for  said  period  of  eighteen  months  devote  himself  to  the  servioo 
of  the  association,  under  the  direction  of  its  officers,  and  deliver  to  the  treasurer  all  gold, 
money  or  other  things  obtained  by  him;  that  the  business  of  the  associstion  should  be 
managed  by  a  board  of  directors;  that  the  profits  and  the  losses  should  be  equally  di- 
vided among  the  shares;  that  after  arriving  in  California  the  afiairs  of  the  associatioo 
should  be  stated  monthly,  **  and  a  division  of  profits  may  be  then  made  to  such  extent  at 
may  be  decided  by  the  vole  of  two  tUrda  of  the  members  and  aobstitates  present  and  vot> 
ing,*'  provided  that  no  subatitate  shoold  noeivn  more  than  the  ah*re  stipulated  for  be- 
tween him  and  the  owner;  that  at  the  expiration  of  the  eighteen  months  the  associatioa 
should  by  vote  decide  whether  to  return  home,  or  extend  operations  for  a  lim  ted  period ; 
iel  that  '*  if  at  any  time  two  thirds  of  the  memben  preasnt  sndFOtiqf  ihall  dwidB  to  sell 
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iii0  resiel,  &c,  all  owners  sIiaII  be  bound  to  Join  in  the  sale  and  conyeyanoe{  and,  in  alt 
eaaeBf  the  substitute  shall  hare  th«  sane  right  to  vote  as  his  |uineipal  wonid  have,  and 
each  share  shall  be  entitled  to  one  vote.**  A  month  after  the  arrival  of  the  expedition 
in  California,  by  direction  of  the  officers  of  the  association,  and  with  the  general  assent  of 
all  the  members  and  snbetitvtes  in  California,  the  association  was  dissolred,  the  vessel  and 
nmaining  outfits  sold,  and  the  profits  divided  by  dedaeting  aU  the  expenses  of  the  asso- 
ciation  from  so  much  of  the  amount  of  the  sale  of  the  ship  and  outfits  as  equalled  the 
original  cost  thereof,  and  dividing  the  residue  of  so  much  of  that  amount  among  the 
shareholdeTs;  and  in  the  excess  of  such  sale  over  the  cost,  and  hi  the  earnings  of  the 
aasoeUtion,  giving  each  snbetitnte  one  half  of  his  principal's  proportion.  JTeli,  that  a 
nbstitnte  was  entitled  to  hold  the  sum  so  distributed  to  him,  as  against  his  principal,  by 
eontraet  with  whom  be  was  to  ^  receive  two  thirds  of  all  property  and  sums  to  which  "  his 
**  share  should  become  entitled  under  said  articles,  until  the  association  is  dissolved,**  and 
agreed  during  the  term  of  said  association  and  daring  the  time  to  which  it  might  be  ex- 
tended to  devote  himself  to  its  service,  and  comply  with  its  regulations. 

Action  op  contract  on  an  agreement  under  seal  made 
at  New  Bedford  on  the  1st  of  March  1849,  by  which  the  plain- 
tiffs  covenanted  and  agreed  that  the  defendant  should  <^  be 
permitted  to  and  have  the  right  to  go  in  Schooner  Emeline,  on 
the  contemplated  expedition  to  California,  as  substitute  for  the 
party  of  the  first  part,  and  representative  of  one  share  of  said 
schooner  and  outfits,  with  all  the  right  of  a  substitute,  as  set 
forth  in  the  constitution  and  by-laws  of  the  New  Bedford  and 
California  Mining  Association,"  (the  material  parts  of  which  are 
copied  in  the  margin,*)  and  <'  that,  in  consideration  of  the  ser- 


*  The  snbscribers  hereby  associate  themselves  together  for  joint  operations, 
under  the  name  of  the  New  Bedford  and  California  Mining  Association.  The 
object  of  the  association  is  an  expedition  to  California  in  pursuit  of  gold,  to  be 
procured  by  mining  or  washing,  or  by  other  means  and  employments,  as  may  be 
fbund  expedient  The  company  shall  buy  the  schooner  Emeline,  of  New  Bed- 
ford, and  furnish  her  with  provisions,  and  other  things  necessary  for  the  support 
and  comfort  of  the  members  of  the  company,  and  substitutes,  for  the  period  of 
eighteen  months  from  the  day  of  sailing  from  New  Bedford,  for  which  term  this 
company  is  to  continue. 

Each  of  the  subscribers  owns  the  number  of  shares  set  against  his  name,  and 
ibr  each  share  shall,  as  the  company  may  direct,  pay  into  the  treasury  the  sum 
of  three  hundred  dollars.  Each  owner  shall  go  on  said  expedition  himself,  or  for 
each  share  owned  by  him  shall  furnish  a  substitute,  to  be  approved  by  the  company. 

Each  member  who  goes  in  the  vessel,  and  each  substitute,  shall,  during  the 
term  of  this  association,  have  his  board  and  medical  attendance  at  the  expense 
of  the  company ;  and  shall,  from  the  time  of  leaving  New  Bedford  to  the  end  of 
eighteen  months  therefrom,  devote  himself  with  his  best  skill  and  ability  tf>  the 
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vices  to  be  rendered  by  said  Alleo,  aocordiag  to  the  terms  here- 
after set  forth,  the  said  Allen  shall  be  entitled  to  receive,  and 


seryice  of  the  companf,  and  in  erery  way  in  his  power  promote  its  tntenesta, 
under  the  direction  of  its  officers,  and  shall  faitfafbllj  report  and  deliiwr  to  the 
treasurer,  as  soon  as  receiyed,  all  gold,  money,  or  other  things  obtained  by  him ; 
and  no  member  or  substitute  shall  hold  anything  which  he  may  obtain  or  earn, 
to  his  own  use,  nor  engage  in  any  business  or  enterprise,  except  for  the  use  and 
benefit  of  the  company. 

The  company  shall,  at  eonvenient  time,  by  ballot,  choose  a  president,  seoretar}-, 
and  three  directors,  who  shall  direct  and  manage  the  bwnnees  of  the  company, 
and  be  called  the  board  of  directors. 

Each  share  shall  be  entitled  to  an  equal  division  of  profits,  and  bear  an  equal 
pn)portion  of  losses.  The  sickoeis  of  any  member  or  substitute  shall  not  dimm- 
ish the  profits  of  the  share  owned  or  represented  by  him,  unless  such  sickness 
shall  be  occasioned  by  immorality,  in  which  case  it  shall  work  such  forfeiture  as 
the  company  by  a  vote  of  two  thirds  may  decide. 

Tn  case  any  member  or  substitute  shall  die  during  the  oontinuanee  of  Uhs  i 
dadon,  his  legal  representatirea  shall  be  entitled,  on  the  winding  up  of  the 
pany,  to  reof  ive  the  same  fhare  that  such  person  would  have  been  entitbd  to,  if 
living;  equity  being  observed  between  tbe  principal  and  substitute,  in  case  of  the 
death  of  a  substitute. 

If  any  owner  of  a  share  shall  fail  to  go  in  said  vessel  when  ready  for  sea,  or  to 
furnish  a  suitable  substitute  for  each  share  owned  by  htm,  such  owner  shall  forfeit 
said  share  to  the  company.  If  my  member  shell  deserl  ike  con^Mny,  he  shall 
forfeit  his  share  to  the  company.  If  any  substitute  shall  desert  the  company,  he 
shall  forfeit  all  his  interest  in  the  earnings  of  the  company  by  his  agreement  with 
his  principal,  and  the  owner  of  the  share  shall  have  no  interest  in  the  earnings 
after  such  desertion. 

In  case  of  any  disagreement  or  misunderstanding  between  members  or  substi- 
tutes, the  same  shall  be  referred  to  the  board  of  directors,  and  their  decision  shall 
be  final. 

A  statement  of  the  affairs  of  the  company  shall  be  made  on  the  first  Monday 
of  each  month,  afler  arriving  in  California,  and  a  division  of  profits  may  be  then 
made  to  such  extent  as  may  be  decided  by  the  vote  of  two  thirds  of  the  members 
and  substitutes  present  and  voting;  and  the  treasurer  shall  take  receipts  and 
keep  regular  accounts  of  the  amounts  paid  to  each ;  provided,  that  no  substitute 
shall  receive  any  more  than  the  share  stipulated  for  between  him  and  the  owner, 
unless  by  virtue  of  a  special  power  of  attorney,  and  the  balance  shall  be  kept 
with  reasonable  care,  for  the  owner  of  the  share. 

At  the  expiration  of  eighteen  months  from  the  t^e  of  sailing  from  New  fied* 
ford,  the  company  shall,  by  vote,  decide  whether  to  return  home,  or  extend 
operations  fi>r  a  limited  period.    If  a  majority  shall  decide  to  come  home  in  the 
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shall  feoeive,  two  thirds  of  ^  property  apd  mmB  to  which  on^ 
Bhare  represented  by  said  Alien  shall  become  entitled  under 
said  constitution  and  by-laws,  until  the  association  and  com^  , 
pany  is  dissolved;  and  the  said  All^  assents  to  the  above 
terms,  and  hereby  covenants  and  agrees  with  said  party  of  the 
firet  part,  that  he  will,  as  such  f obstitute,  go  in  said  vessel  when 
ready  for  sea,  and  during  the  term  of  said  association,  and  dur«» 
ing  the  time  to  which  it  may  be  extended,  will  devote  himself 
faithfully  to  the  trust,  and  use  bis  best  skill  and  ability  to  the 
service  of  said  association,  and  in  all  respects  comply  with  the 
regulations  of  the  association,  constitution  and  by-laws  of  said 
company,  and  hold  himself  subject  to  their  penalties." 

At  the  trial  in  the  court  of  common  pleas  before  Sanger^  J., 
there  was  evidence  that  the  plaintiffs  were  joint  owners  of  one 
share  in  the  association,  from  its  beginning  to  its  dissolution ; 
that  the  shareholders  paid  $313  per  share  for  the  purchase  of 
the  Emeline  and  outfits,  taking  bills  of  sale  of  fractional  parts 
of  the  vessel ;  that  the  vessel  sailed  on  the  18tb  of  March,  and 
arrived  at  San  Francisco  on  the  16tb  of  September,  and  the 
greater  portion  of  the  members  of  the  company  arrived  at  the 
mines  about  the  5th  of  October  lSi9,  carrying  with  them  some 
of  the  provisions  from  the  vessel ;  that  about  four  weeks  after* 


el,  that  shall  be  decisive,  and  diTision  of  the  property,  except  vessel  and  out- 
fits for  the  homeward  voyage,  may  be  made,  or  the  division  may  be  deferred 
until  anival  at  Kew  fiedftird.  If,  in  soch  case,  any  individual  shall  desire  to 
lemaiB  ia  Caliibmia,  he  may  do  90  cm  such  terms  as  a  majority  shall  decide,  and 
not  otherwise:  If  a  majority  shall  decide  to  stay  for  ^  definite  period,  the  com- 
pany shall  do  so;  provided,  however,  that  they  shall  pay  to  such  members  as  wish 
to  withdraw  a  fair  value  for  their  interest  in  vessel  and  property  on  board,  which 
value  shall  be  decided  by  three  persons,  one  chosen  by  the  majority,  one  by  the 
minority,  and  the  tbwd  by  ttioee  two;  and  such  penons  shall,  upon  receiving  said 
aiwsrd,  convey  their  interest  in  the  ressei,  &c,  to  the  other  members* 

If  at  any  ^me  two  thirds  of  the  members  present  and  voting,  ^hall  decide  to 
sell  the  vessel,  &c.,  all  owners  shall  be  bound  to  join  in  the  sale  and  conveyance. 
In  all  cases,  the  substitute  shall  have  the  same  right  to  vpte  as  his  principal  would 
have,  and  each  share  shall  be  entitled  to  one  vote. 

Ail  members  and  substitutes  shall  obey  the  officers  of  the  association,  for  the 
time  bein^r,  and  such  subordinate  officers  as  may  be  appointed  by  them. 
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wards  the  association  was  dissolved,  becanse  all  the  members  and 
substitutes  in  California  thought  best  for  the  association  to  break 
np  ;  that  the  defendant  did  all  that  the  contract  required  him  to 
do,  and  the  association  was  broken  tip  without  his  fault  or  pro- 
curement, although  he  was  in  favor  of  its  being  broken  up ;  and 
that  after  the  dissolution  of  the  company  the  defendant  busied 
himself  no  farther  about  the  affairs  of  the  company  or  of  the 
plaintiffs. 

It  also  appeared  that  the  gross  amount  of  gains  of  the  com- 
pany (other  than  those  resulting  from  sales  of  ship  and  outfits) 
was  less  than  $1000 ;  that  the  expenses  of  the  association  to  the 
time  of  its  dissolution  were  about  $4000,  of  which  $2000  were 
paid  for  a  house  lot  in  Sacramento ;  that  before  the  dissolution 
the  Emeline  and  the  remaining  outfits  were  sold  at  an  advance 
over  their  cost  by  a  vote  of  the  association,  and  under  the  direc- 
tion of  the  directors  and  other  officers  of  the  association,  and  a 
division  made,  under  such  direction,  and  with  the  general  assent 
of  all  the  members  and  substitutes  then  in  California,  as  fol- 
lows :  There  were  two  accounts  kept  One,  called  **  Company 
Account,"  was  credited  witii  so  much  of  the  accounts  of  sales 
of  ship  and  outfits  as  equalled  the  cost  price  of  the  same,  and 
was  charged  with  all  the  expenses  of  the  association,  and  the 
balance  was  divided  among  the  shareholders.  The  other  ac- 
count, called  "  Stock  Account,"  consisted  of  the  earnings  of  the 
association,  and  of  the  excess  of  sales  over  cost  prices  of  ship 
and  outfits,  and  was  charged  with  no  company  expenses,  and 
in  the  balance  each  substitute  received  half  of  his  principal's 
proportion,  and  the  other  half  was  remitted  to  the  shareholder. 
The  amount  thus  paid  to  the  defendant  was  the  sum  now 
sued  for. 

A  witness,  who  was  a  director  of  the  company  in  California, 
testified  that  he  had  knowledge  of  the  expenses  and  manage- 
ment of  the  financial  affairs  of  the  concern ;  and  was  permitted 
to  testify  so  far  as  his  knowledge  went  In  order  to  refresh  bis 
memory  as  to  the  items  of  expense,  the  plaintiffs  proposed  to 
show  him  a  book  purporting  to  be  the  '<  Expense  Account "  of 
the  association,  for  the  purpose  of  afterwards  asking  him  to 
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testify  from  his  own  recollection  as  to  items  of  expense.  Bat 
the  book  was  not  in  the  handwriting  of  the  witness,  nor  was 
any  entry  in  it  made  by  him,  nor  did  he  know  who  made  the 
entries,  nor  did  it  appear  whence  the  book  came.  And  the 
judge  did  not  allow  the  book  to  be  so  used  by  the  witness. 

The  plaintiffs  requested  the  court  to  give  the  following  in- 
structions to  the  jury : 

"  1st.  That  if  the  jury  found  the  expenses  of  the  company  to 
exceed  the  gains,  (other  than  from  sales  of  ship  and  outfits,)  then 
no  such  profits,  property  or  sums  came  to  the  concern  as  the 
substitutes  were  entitled  to  a  share  in,  even  on  full  performance 
of  the  contract  and  continuation  with  the  company  for  eighteen 
months ;  and  especially  so  in  case  the  company  dissolved  before 
the  expiration  of  eighteen  months. 

"2d.  That  if  the  company  broke  up  before  the  term  of 
eighteen  months,  the  ship  and  outfits,  and  their  proceeds,  be- 
longed to  the  shareholders,  and  the  substitutes  were  entitled  to 
no  share  in  them. 

"  3d.  That  this  substitute,  upon  the  contract,  would  be  enti- 
tled to  no  part  of  the  money  due  to  the  share  represented  by 
him  unless  the  company  lasted  eighteen  months. 

"  4th.  That,  upon  the  contract,  neither  the  company  nor  any 
of  its  officers  had  any  authority,  previously  to  the  expiration  of 
said  eighteen  months,  to  adjust  and  pay  any  of  the  proceeds  of 
the  vessel  and  outfits  to  this  substitute,  in  such  a  way  as  to  bind 
these  defendants. 

^  5tb.  That  even  if  the  excess  of  sales  over  cost  of  ship  and 
outfits  could  be  considered  profits,  property  or  sums  in  which 
the  substitutes  had  any  interest  in  any  event, 'yet  that  the  ex- 
pense of  the  association  should  have  been  charged  to  that  fund, 
so  as  to  leave  the  net  amount,  instead  of  the  gross  amount,  as 
the  fund  in  which  the  substitutes  had  rights." 

The  court  declined  to  give  the  jury  any  of  these  instructions ; 
but  did  instruct  them  that  ^*  it  was  competent  for  the  association, 
under  the  constitution  and  by-laws,  by  a  vote  of  two  thirds  of 
the  members  and  substitutes  present  and  voting,  to  decide  what 
should  be  divided  as  profits,  and  to  which  account  the  expenses 
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should  be  ebarged ;  and  that  if  by  euch  a  vote  the  expeneee  weie 
diarged  to  the  company  aocoant,  they  were  rightly  so  charged ; 
and  if  by  such  a  vote  the  gross  excess  of  sales  over  cost  of  ship 
and  outfits  was  divided  as  profits,  giving  the  substitutes  an 
interest  therein,  it  would  be  a  correct  division;  that  the  expenses 
were  rightly  charged  to  the  company  account ;  that  the  gross 
excess  of  sales  over  cost  of  ship  and  outfits  was  rightly  divided, 
giving  the  substitutes  an  interest  therein ;  that  under  the  con- 
tract with  the  plaintiffs,  the  defendant  was  entitkd  to  two  thirds 
of  the  profits,  made  up  as  aforesaid^  accruing  to  the  plaiatiffs* 
share,  which  the  defendant,  as  their  substitute,  represented,  and 
this,  though  the  association  was  dissolved  before  the  expiration 
of  the  eighteen  mouths ;  that  if  the  amount  shown  to  have  been 
received  by  the  defendant  was  less  than  such  two  thirds^  the 
plaintiffs  could  recover  nothing ;  if  it  was  greater  than  such  two 
thirds,  the  (daintiffs  could  recover  such  excess.*'  The  jury  xe* 
turned  a  verdict  for  the  defendanl^  and  the  plaintiflb  alleged 
exceptions. 

T.  M.  Stetsonj  for  the  p]aiotii&,  cited  Rice  v.  Dwight  Mmuf. 
Co.  2  Gush.  87 ;  Davis  v.  Maxwell^  12  Met  S90 ;  Stark  v.  I\irker, 
2  Pick.  267 ;  Olmsteiui  v.  Beale,  19  Pick.  528 ;  Adams  v.  JfRcholSy 
19  Pick.  275;  Harring^Um  v.  Demnef  13  Mass.  93;  Brown  v. 
Harris,  2  Gray,  360 ;  1  Parsons  on  Coo.  519,  522  &  note ;  Oi^ 
ter  V.  Powellf  2  Smith's  Lead.  Cas.  1,  &  notes ;  Story  on  Con. 
§  141 ;  Chit  Con.  (8th  Amer.  ed.)  59 ;  1  GreenL  Ev,  §§  436, 437, 
&  cases  cited. 

X  F.  Dearborn,  for  the  defendant,  cited  Field  v.  Woodmancp, 
10  Cush.  427. 

By  th£  Cou^t.  The  book  offered  as  a  mefnorandam  to 
refresh  the  recollection  of  the  witness  was  rightly  excluded  from 
his  inspection.  Inasmoch  as  be  had  never  seen  it  before,  it 
could  not  be  the  means  of  reviving  his  memory  of  past  transao- 
tiouB.  It  was  in  efiect  nothing  but  a  method  of  suggesting  to 
him  the  £sct  conceming  which  he  was  called  to  testify,  and  does 
not  come  within  any  of  the  testa  by  which  the  use  of  meaio- 
randa  to  aid  the  recollection  of  a  witness  is  regulated  and  gov* 
erned.    1  GreenL  Ev.  ^  436-439. 
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The  eoQtnict  \}j  ^hiob  the  toioiDg  a^sooi^^tion  waa  pr^^ted, 
and  nnder  wbiob  tbe  (MencUudt  s^rr^d  as  a  anbstitnte  for  tb^ 
plaiptift  on  the  voyage  to  California  and  afte?  the  arrival  of  th^ 
eompwy  ia  that  ^notryt  ja  obqcture  and  indefinite  in  its  provisr 
ioos ;  but  apon  oa^raful  oposideratign  we  ara  of  opiaioo  that  tha 
oonatmctioa  pat  upoa  tbem  by  the  court  belpw  waa  ooxx^ct. 


EbNB8T  CaVBT  V«.  HOBATIO  F»u>* 

A  negotUible  promissoiy  note,  ^y«n  for  intoxicating  Uc^qotb  sold  in  this  commonwealth  con- 
traiy  to  SL  1858,  e.  822,  is  valid  in  the  hands  of  one  who  took  it  before  maturity,  fct  a 
▼aloable  oonsideMtloa,  and  without  noClee  of  tho  iUtfaliCy,  notwitbataadin^  the  provia- 
loA  of  ^  19  of  tb«t  atiit^e,  de(;1#Hag  th^t  all  paymeot9  iM^d  oompeoMtjonp  for  iotoyict^ 
ing  li<}aora  Illegally  sold  "  shall  b«  deemed  to  be  received  in  violation  of  law,  without 
oonsideration,  against  law,  equity  and  good  conscience.** 

Action  of  oontraot  on  a  negotiable  promissory  nptfi)  made 
at  Tauntoo,  p»  th^  I7th  of  Octobar  1864,  playable  to  Orringe 
D.  Day  or  ordw,  and  by  bim  indorsed  to  the  plaintiff,  a  mer^- 
diant  in  New  York.  The  ooosideratioD  of  the  ootf  waa  iatoii- 
catiog  liquors  aold  by  Day  to  the  defendant  in  this  eomqipnwaalth 
cxmtrery  to  Bt,  1952$  c.  3S2.  3at  tbo  note  wa«  indorsed  to  the 
plaintiff  bafpre  it  was  dne,  fpr  a  valmbl^  con^ideratipn,  and 
without  notioa  of  the  anginal  unlawfol  contrapt,  The  oasa 
was  aubnutted  tP  tba  decision  pf  tfa^  opvft  nppn  the  foregoing 
faota,  and  ptbera  not  pif^taiial  tp  the  understanding  of  tha  point 
decided. 

C  I  B^dt  for  tba  piaintiffi 

JS  A  Bennsttt  for  tha  defendant  A  oote,  made  void  by  stat- 
ute, is  void,  even  in  the  hands  of  a  bona  fide  bolder.  Bowy^r  y. 
Bamppffh  2  8i9fa,  1169.  Lwe  v.  Walier,  2  Doug.  736.  Ifi^er 
V.  Booh  11  Ponn*  State  B.  601.  &o  is  a  note  made  void  by  the 
common  law,  snob  as  a  note  given  to  compound  a  felony.  Beif 
v.  Woodt  1  Bay*  249.  A  statute  may  make  a  note  void  by 
naoesaary  implication,  as  well  as  by  express  words     Story  ou 
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Notes,  §  192.  TerriU  ▼.  BartleU,  21  Verm.  184.  On  this  prin- 
ciple,  notes  made  on  Sunday  have  been  held  void  in  the  hands 
of  an  indorsee.  Allen  v.  Demingy  14  N.  H.  183.  Gross  ▼.  Whit^ 
ney,  27  Verm.  272.  Pattee  v.  Greeley,  13  Met  284.  The  fifc 
of  1852,  c.  922y  §  19,  declares  that  "  all  payments  or  compensa- 
tions for  liquors  sold  in  violation  of  law,  whether  in  money, 
labor  or  personal  property,  shall  be  held  and  considered  to  have 
been  in  violation  of  law,  without  consideration,  and  against 
law,  equity  and  good  conscience."  These  words  are  equivalent 
to  the  word  "  void."  The  object  of  the  statute  is  not  merely  to 
protect  the  purchaser,  or  even  to  punish  the  seller,  but  to  dis- 
courage the  traffic ;  and  this  object  would  be  evaded  by  allow* 
ing  the  purchaser  indirectly  to  receive  the  price  of  the  liquors 
by  negotiating  the  note  to  a  third  person. 

Shaw,  C.  J.  The  question  in  this  case  is,  whether,  upon 
this  note  given  for  the  price  of  liquors  sold  here  in  violation  of 
the  law  of  this  commonwealth,  the  plaintiff,  having  taken  it  with 
no  notice  of  the  illegality,  can  maintain  this  action,  and  we  are 
all  of  opinion  that  he  can. 

The  principle  upon  which  this  defence  is  authorized  is  that  a 
party  cannot  recover  who  is  in  the  wrong  himself.  It  is  some- 
times said  that  he  cannot  give  a  better  title  than  be  himself 
holds.  But  this  is  not  true.  In  the  case  of  a  conveyance  of 
real  estate  to  defraud  creditors,  the  grantee  cannot  hold,  but  one 
who  takes  it  from  him  without  notice  may.  But  the  law  goes 
further  in  favor  of  commerce,  and  gives  a  high  degree  of  char- 
acter and  honor  to  bills  of  exchange  and  promissory  notes  in 
the  hands  of  an  indorsee  without  actual  or  constructive  notice 
of  anything  affecting  their  validity  or  credit  If  he  takes  it 
overdue,  that  should  put  him  on  inquiry  why  it  had  not  been 
paid.  And  it  must  be  taken  in  the  ordinary  course  of  business, 
and  not  under  unusual  circumstances. 

This  general  rule  is  taken  with  some  exceptions.  The  pro- 
visions of  some  statutes  against  usury  and  gaming  made  notes 
given  in  violation  of  the  statute  void,  even  in  the  hands  of  an 
indorsee.  Kendall  v.  Robertsonj  12  Cush.  168.  Bowyer  v. 
Bampton,  2  Stra.  1155.    But  in  those  cases  the  statute  declared 
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thai  the  note  should  be  absolately  null  and  void,  to  all  intents 
and  pnrposesi  or,  as  is  sooietimes  said,  applied  to  the  contract 
and  not  to  the  party.  Without  citing  numerous  authorities,  the 
recent  case  of  WUliams  v.  Cheney^  3  Gray,  222,  is  precisely  in 
point  Judgment  for  the  plaintiff 


Jean  H.  C.  Sistbrmans  vs.  Horatio  Field. 

Whether  describing  the  plaintiff  in  e  irrit  bj  no  other  Chriatiu  name  than  **  H.**  it  had  on 
demiuTer  •—  ^Moere* 

A  declaration,  which  alleges  that  the  defendant  made  a  promissoiy  note  to  hU  own  order, 
and  indorBed  it  in  blank,  and  owes  the  plaintiff  the  amount  of  it  and  interest,  is  bad  on 
deaanrer,  for  irant  of  anjr  atatement  of  the  plamfciff 'a  title. 

Upon  proof  that  a  promissoiy  note  is  founded  in  illegality,  or  was  obtained  or  pui  in  circu- 
lation fraudulently,  an  indorsee,  before  he  can  recover  upon  it,  must  show  that  he  gave 
valne  ibr  it* 

Action  of  contract.  The  plaintiff  was  originally  described 
in  the  writ  as  ^*  H.  Sistennans."  The  declaration  was  that  <^  the 
defendant  made  three  several  promissory  notes  payable  to  hiS; 
own  order,  which  the  defendant  indorsed  in  blank,  a  copy  of. 
which  notes  with  the  indorsements  thereon  is  hereto  annexed ; 
and  the  defendant  owes  the  plaintiff  the  amount  of  said  notes 
and  interest  thereon,''  Annexed  were  copies  of  three  notes  cor- 
responding with  the  description. 

The  defendant  demurred  to  the  writ  and  declaration,  for  the 
following  causes:  ''First  Because  the  plaintiff  is  not  properly 
and  sufficiently  described  in  said  writ  and  declaration.  Second* 
Because  the  plaintiff  does  not  aver  that  he  is  the  holder  or 
indorsee,  or  in  any  way  interested  in  the  notes  described  in  said 
declaration." 

E.  BL  Bennett^  for  the  defendant  The  practice  act  makes  it 
the  duty  of  the  court  so  to  construe  the  pleadings  ^  as  to  secure, 
as  far  as  possible,  substantial  precision  and  certainty,  and  to 
discourage  vagueness  and  loose  generalities."  St*  1852,  c 
31^,  §  36. 


Digitized  by 


Google 


3«l  BRISTOL,  t»LYMOUTia,  ko. 

SiMluluMili  #>  Rora* 

1.  Th6  d^IaMtbil  ift  defbctil^  Id  dot  ^tllig  thd  plaidtiff't 
OhriMah  daide,  of,  at  le^st,  statillg  that  be  hat  tio  otfatt*  ttatne 
thab  the  initial  given.  1  Chit  PL  (10th  Am6r.  ed.)  656  H^  fidte. 
Steph.  PI.  (Idt  Amen  ed.)  319.  Wilson  t.  Bhtmnon,  1  Eng.  196. 
And  this  m^jr  be  taken  lidvantage  of  by  demnrrer.  Kinnefilep 
V.  EnoU,  7  C.  B.  980.  MUer  v.  ^j^,  3  Exch.  14  Levp  y.  Webb, 
9  Ad.  &  El.  N.  E.  427. 

2.«The  declaration  does  not  aver  that  the  plaintiff  is  the 
holder  of  the  notes  in  suit,  or  that  he  is  any  way  interested 
therein.  The  general  averment  at  the  end  of  the  declaration  is 
of  a  mere  inference  of  law,  and  does  not  core  the  defect  Mil' 
Imrd  V.  Bildwk^  3  Oray^  484. 

J.  Brown,  for  the  plaintiff  1.  A  defective  description  Of  the 
plaintitf  is  no  cause  of  demurrer.  It  is  a  question  of  fact,  not 
of  law.  That  <'  H.  Kstermans ''  does  describe  the  fdaintiff  is  a 
fa6t  to  be  Ci^tablisbed  by  evidence,  if  the  pleadings  properly  put 
it  in  issue.  Suppose  his  first  name  were  '^Aitch^'^  ^  IL*'  would 
be  idem  sonans. 

Sv  ^  Only  th^  dttbtttahtiVe  fiu^tls  decenary  f6  cobstittlte  the 
cause  of  alstion  deed  be  stated,  without  nnneceiisairy  Verbiage, 
add  With  lidbstantial  ci^tainty.''  BL  1863,  d.  8lS,  §  8,  tL  &.  A 
catise  of  nctiDfi  against  the  defendant  is  slAted  with  substantial 
certainty  by  the  declaration  ftiid  copy  of  the  notes.  The  avei^ 
iti&ht  ihkt  «<  the  defendant  oweii  thid  plaintiff  th«  amount  of  scdd 
note  and  intek^t  thereon  "  necesBtirily  includes  an  averment  that 
the  plaintiff  is  the  holder  of  the  hotes^  for  wtthotirt  thitt  the  de*> 
fendant  would  not  owe  hitA. 

U)>Ott  thifl  dilatation  and  demtiyMr  «<the  person  mQ  oaee  may 
be  rightly  iknderstood  by  the  eotirt,''  and  the  dedamiion  mny  be 
amended,  if  neeesMity.    &ev.  6t6. 1. 100,  §^  21^  iH. 

BnAlv,  O.  J.  t'he  eodart;  a^  &11  of  opinioh  that  the  dedara*' 
tion  is  bad  It  is  necessary,  even  under  the  practice  act,  to  set 
ft^rth  all  the  fhets  necei^ary  to  donstitni^  the  oanae  of  action. 
Thid  deelafCttion  wonM  aa  v«idl  show  ^  oauee  of  acdon  in  an* 
^Mlieir  «is  in  the  pkii^tiS  He  does  not  nver  any  transftar  or 
ittdofsement  to,  or  title  or  possession  in  himself.  And  this  form 
is  not  authorized  by  the  forms  annexed  to  the  practice  ad    it 
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this  case  w«i8  to  come  on  for  trial,  tbe  plaintiff  would  be  obliged 
to  produce  the  note,  and,  when  produced,  it  would  be  prima  facie 
evidence.  But  before  he  comes  to  that,  he  must  amend  his  dec- 
laration* 

We  have  not  thought  it  necessary  to  decide  whether  the  want 
of  a  full  name  is  a  cause  of  demurrer ;  for  if  the  plaintiflF  moves 
to  amend,  he  may  amend  in  both  respects.  If  it  were  necessary 
to  decide  this  point,  the  English  cases  would  need  more  careful 
consideration ;  for  in  some  respects  the  English  practice  differs 
from  ours.  Even  the  legislature,  we  believe,  in  changing  the 
names  of  persons,  has  given  names  with  only  a  letter  of  a  middle 
name.  But  this  is  not  of  moch  practical  importance,  and  we 
intimate  no  opinion  upon  it. 

Declaration  adjudged  bad;  but  amendmeut  allowed 

The  plaintiff  then  amended  his  writ  by  inserting  his  full 
name ;  and  his  declaration,  by  counting  on  the  notes  separately, 
each  of  which  was  dated  September  4th  1866,  and  averring  itt 
the  count  on  each  note  that  he  was  the  holder  thereof. 

The  defendant,  in  his  answer,  ^  denies  that  he  ever  made  any  ' 
of  the  notes  set  out  in  the  declaration,  and  indorsed  tbe  same  to 
tiie  plaintiff  as  alleged.  But  the  defendant  admits  that  he  gave 
three  notes^  of  the  same  tenor  and  date  as  those  set  forlh  in  the 
declaration,  to  the  firm  of  Fletcher  &  Davis,  in  payment  for  spir- 
ituous and  intoxicating  liquors  sold  by  them  to  tiie  defendant, 
contrary  to  law ;  but  whether  the  plaintiff  is  the  holder  of  said 
notes,  or  how  he  came  by  them,  if  he  is  the  holder,  and  what 
consideration,  if  any,  he  paid  for  them,  the  defendant  declares 
hifi  ignorance,  and  leaves  the  plaintiff  to  prove  the  same.  Bnt 
the  defendant  says  he  is  informed,  and  believes,  that  if  the  plain- 
tiff is  the  holder  of  said  notes,  he  took  them  after  they  were  dne, 
and  with  notice  of  the  illegal  consideration  for  which  they  were 
given,  either  express  or  implied  by  law.** 

A  trial  was  had  at  April  term  1856  before  Metcalf  J.,  wno 
made  %e  following  report  thereof  for  the  decision  of  the  full 
court,  lefore  whom  the  arguments  were  made  thereon  at  Octo- 
ber term  185a 
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"  The  signatures  of  the  defendant,  on  the  faoe  and  back  of 
the  notes,  were  not  denied  by  him,  and  the  notes  were  read  in 
evidence,  and  the  plaintiff  rested  his  case. 

^^  The  defendant  testified  that  he  did  not  know  the  plaintifl^ 
and  never  had  any  business  with  him ;  that  he  gave  the  notes 
to  the  firm  of  Fletcher  &  Davis,  of  Bostonf  liquor  dealersi  in 
payment  for  domestic  and  other  liquors  sold  by  them  to  himi  to 
be  retailed  by  him  in  Taunton,  where  be  had  been  in  the  liquor 
business  about  twenty  years ;  that  when  he  bought  these  liquors 
he  had  no  authority  to  sell  themy  and  never  had  such  authority 
since ;  that  said  Fletcher  &  Davis  had  beea  in  the  liquor  busi- 
nessi  in  Boston,  about  three  years,  and  that  the  liquors  were  by 
them  sold  to  him  there  and  in  Taunton,  a  few  months  beforo 
the  date  of  the  notes.  No  evidence  was  ofiered  by  the  plaintiff 
to  control  this  testimony  of  the  defendant. 

^  The  defendant's  counsel  asked  the  court  to  rule  <  that  if  the 
illegality  of  the  consideration  of  the  notes  was  admitted  or 
proved,  it  was  incumbent  on  the  plaintiff  to  give  some  evidence 
how  he  came  by  the  notes,  and  that  he  paid  a  consideration  for 
them.'    But  the  court  declined  so  to  do. 

'<  The  defendant's  counsel  also  asked  the  court  to  rule  ^  that 
the  plaintiff  could  not  recover,  upon  the  testimony  of  the  de- 
fendant, if  believed,  on  the  declaration  in  the  case*'  But  the 
judge  declined  so  to  do. 

^<  The  court  instructed  the  jury  that  the  possession  of  the  notes 
by  the  plaintiff  was  sufficient  evidence  of  bis  right  to  maintain 
this  action,  if  not  c^troUed  by  rebutting  evidence ;  that  unless 
the  defendant  gave  evidence  that  the  plaintiff  reoeived  the  notes 
after  they  fell  due,  or  had  notice,  when  he  reoeived  them,  of  the 
illegality  of  the  consideration  for  which  they  were  given,  he  was 
entitled  to  a  verdict  The  jury  returned  a  verdict  for  the  plain- 
tiff" 

Bennettj  for  the  defendant  The  notes  in  suit  were  given  in 
payment  for  liquors  sold  to  the  defendant  by  Fletcher  &  Davis, 
the  original  holders,  contrary  to  Si.  18S5,  c»  215.  They  w^e 
therefore  entirely  null  and  void  in  their  hands.  Perkins  v.  Oum- 
miners,  2  Gray,  35a 
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Being  void  and  worthless  in  the  hands  of  the  original  holders, 
it  is  presomed  they  will  pass  them  into  other  hands  for  the  mere 
purpose  of  collection^  and  without  the  payment  of  a  considera- 
tion ^erefor.  Parke,  B.  in  Bailey  t.  BidweU,  13  M.  &  W*  76. 
It  was  therefore  <<  incumbent  on  the  plaiotiff  to  give  some  evi- 
dence that  he  paid  a  consideration  lor  the  notes,"  which  the 
court  declined  to  rule. 

This  burden  has  been  held  to  rest  on  the  plaintiff  whenever 
the  maker  of  the  note  proves,  (1.)  That  the  note  has  been  lost 
or  stolen  from  him.  MxUer  v.  BAUce^  1  Bur.  453.  Qrani  v. 
Vaughany  3  Bur.  152&  Peacock  v.  Rhodes,  2  Doug.  633. 
(2.)  That  it  was  obtained  from  him  by  fraud  or  duress.  Dun- 
can V*  ScoUy  1  Campb.  100.  JRees  v.  Ekadfori,  2  Campb.  574. 
(3.)  That  it  was  wrongfully  put  in  circulation  by  the  payee,  or 
original  bolder.  Smith  v.  JSroMie,  16  Ad.  &  El.  N.  B.  244.  Har- 
vey  V.  Towers,  6  Exch.  656.  CaUm  v.  Hansen^  1  Duer,  309. 
Aldrieh  v.  Warren^  16  Maine,  465.  Perriny.  Noyes,  39  Main^ 
864.  Mtmroe  v.  Cooper,  5  Pick.  412.  Bissell  v.  Morgan,  11 
Cnah.  19a  Fabens  v.  Threll,  Suffolk,  March  1852,  15  Law 
Reporter,  44.  (4.)  When  it  is  proved  or  admitted  tbat  the  note 
was  given  for  an  illegal  conaicteration.  PcUon  v.  Coit,  5  Mich. 
505.  BaUep  v.  Bidwell,  13  M.  &  W.  73.  FUch  v.  Jones,  5  El. 
&  BL  23d.  Bingham  v.  Stanley,  2  Ad  &  El.  N.  R.  117.  Gwyn 
V.  Lee,  1  Maryland  Ch.  445.  Story  on  Notes,  §  196.  Byles  on 
BiUs,  188, 190.    Edwards  on  Bills,  686,  687. 

The  reason  is,  that  the  bolder  can  recover  only  what  he  has 
in  frict  paid — no  more  and  no  less  —  this  makes  him  whole, 
and  rdieves  the  defendant  from  paying  an  illegal  demand.  Al 
laire  v.  HarUhmne,  1  Zab.  665.  Williams  v.  Smith,  2  Hill  N.  Y. 
301.  Edwards  v.  Janes,  7  Car.  Sc  P.  633.  Holeman  v.  Hobson, 
8  Humph.  127.  Valette  v.  Mason,  1  Ind.  280.  Jones  v.  Hibbert, 
2  Staric.  R.  304.  This  divisibility  of  a  promissory  note,  allowing 
the  plaintiff  to  recover  only  such  portion  thereof  as  he  proves 
himself  justly  entitled  to,'  is  a  well  settled  rule  in  Massachusetts. 
'Stoddard  v.  Kimball,  6  Cush.  469.  Bond  v.  FUzpatrick,  4  Gray, 
89.  Chicopee  Bank  v.  Cbtqnn,  8  Met  40.  This  rule  ought  to 
apply  to  notes  given  in  violation  of  law,  as  were  the  notes  now 
in  suit. 
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The  plaintiff  cotild  not  recover,  under  his  prdaent  dedaiatioD, 
if  the  testimony  of  the  defendant  was  true,  wbieh  was  not 
rebutted  by  the  plaintiff  The  declaration  averred  an  indorae* 
ment  by  the  defendant  to  himself.  This  the  defendant  nega* 
tived.  The  indorsement  was  in  blanks  and  had  the  note  been 
payable  to  a  third  person,  his  blank  indoreement  would  of  cooFse 
have  been  sufficient,  as  the  plaintiff  might  have  filled  it  up  to 
himself  at  the  trial. 

But  these  notes  were  all  payable  to  the  maker's  own  order ; 
they  had  no  validity  therefore  until  indorsed  by  the  maker  and 
payee ;  and  to  constitute  an  indorsement  by  the  defendant  to 
the  plaintiff,  as  all^d,  a  delivery  by  him  to  the  plaintiff  was 
essential ;  bnt  this  fact  was  wanting.  The  plaintiff  did  not 
therefore  prove  an  essential  allegation  in  his  declaration,  viz.  an 
indorsement  by  the  defendant  directly  to  himsell  Hooper  v. 
William,  g  £xcb.  21.    Brawn  v.  De  Winian,  6  C.  B.  336. 

Brcnon,  for  the  plaintiff.  No  defect  or  infirmity  of  considera- 
tion, either  in  the  creation,  or  in  the  transfer  of  a  negotiable 
security,  can  be  set  up  against  a  mere  stranger  to  the  transac- 
tion, such  as  a  bona  fide  holder  of  the  bill  or  note,  who  received 
it  for  a  valuable  consideration  at  or  before  it  became  due,  and 
without  notice  of  any  infirmity  therein*  S  GteanL  Bv.  §  171. 
Chzet  V.  Field,  ante,  329, 

The  holder  of  a  negotiable  paper  indorsed  in  blanks  is  pre- 
sumed to  be  the  holder  for  consideration.  With  this  presomp- 
tion  the  burden  of  proof  is  on  the  defendant  not  only  to  show 
illegality  of  consideration,  but  also  some  feusts  or  circomstaoces 
such  as  would  have  put  the  plaintiff  on  his  gnaid  1  Parsons 
on  Con.  206.  2  Oreenl.  Ev.  §  172.  A  blank  indonement  is  suffi- 
cient, prima  facie^  to  convey  a  title  to  the  actual  holder,  and  has 
the  same  effect  as  an  indorsement  by  the  payee  of  a  note  pay- 
able to  him  or  otdet.  2  Oreenl.  Ev.  §  168.  1  Parsons  on  Con- 
tracts, 2&5,  206,  209  &  notes. 

Metcjllp,  J.  The  court  are  all  of  opinion  that  the  first  ruling, 
which  the  defendant's  counsel  asked  for,  ought  to  have  been 
made,  and  that  the  instructions  given  to  the  jury  were  wrong. 
The  following  authorities  (and  many  others)  support  the  posi- 
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tion,  that  upon  proof  tbftt  a  protnisdofy  Dote  is  fotind^  in 
ill^gftlity,  ot  was  obtained  or  pnt  in  circulation  frandulently,  an 
indorsee,  before  be  can  recorrer  in  a  rait  tipon  it,  most  show  that 
he  gate  value  for  it ;  and  that  it  is  toot  fir*t  incumbent  on  the 
defendant  to  show  the  cotttrary.  Sailey  v.  SiAoell,  13  M.  &  W. 
76.  Smith  v.  Sratne,  16  Ad.  &  El.  N.  B.  244.  Serry  v.  AUhr^ 
iMHy  14  C*  B.  95.  Barvey  ir.  2bt/Ttfr*,  6  Exch.  660.  Fiteh  v. 
Jones,  5  El.  &  Bl.  238.  Catlin  v.  Hansen,  1  Doer,  328.  Perrin 
▼•  tidyes,  39  Maine,  884.  PtUoH  v.  Ooity  6  Mich.  605.  GuDffli  v. 
Lee,  1  Maryland  Oh.  445.  Munroe  v.  Cbop^,  5  Pick«  412.  In 
the  first  of  the  foregoing  cased,  Baron  Parke  said  :  <*  If  the  note 
were  proved  to  have  been  obtained  by  firaod,  or  afifeoted  by  ille« 
gality,  that  afforded  a  presumption  that  the  person  who  had 
been  guilty  of  the  illegaBty  would  dispose  of  it,  and  would 
place  it  itk  the  handd  of  another  person  to  sue  tipon  it;  and  6oeh 
proof  castd  upon  the  plaintiff  the  burden  of  showing  that  he 
was  ^  bona  fide  ikidonsee  fbr  valtie.'*        New  ttUU  grsmted. 


fidENfi^^k  Wato^t  f}S.  Jo^ttn  B.  Motti^E. 

PMol  tvWeSM  ii  laiiliiaiMlbli,  «nr«fa  MwiMft  tiii  MlglMt  fiariki  to  A  imMilsiMy  Mto^  Is 

stMw  that  A  pMBon  not  th«  payM,  whole  daom  wm  sigaad  on  the  baok  of  the  note,  algned 
it  as  guarantor  only,  or  upon  a  condition  which  has  not  been  performed. 

Ac*rioii  Of  CONTRACT  on  a  promissory  note,  payable  on  de- 
mand to  the  plaintiff  or  order,  and  signed  npon  ltd  face  by  Henry 
F.  Ripley,  and  on  Its  back  by  the  defendant  Answer,  want  of 
consideration;  and  that  the  defendant  never  made  or  indorsed 
the  note,  as  aDeged  by  the  plaintiff. 

At  the  trial  in  the  court  of  common  pleas,  the  plaintiff  called 
one  witness  who  testified  that  •*a  fthork  time  after  Ripley  signed 
the  note,  the  defendant  took  the  note  from  Ripley,  and  put  his 
name  upon  the  back  of  it,  and  it  was  then  deKtered  to  the  plain* 
tiff"    The  plaintiff  then  rested  his  case. 

▼OL.  IX.  22 
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The  defendant  llien  offered  to  show  ^<  that  at  the  time  the 
defendant  signed  the  note  declared  on,  it  was  agreed  by  the 
plaintiff  and  defendant  that  if  Bipley  should  arrive  safely  in 
California,  the  defendant  was  to  be  released,  and  the  plaintiff 
was  not  to  look  to  the  defendant  for  the  payment  of  said  note ; 
that  the  defendant  was  only  as  a  guarantor ;  that  if  Bipley  should 
arrive  safely  in  California,  then  the  plaintiff  was  to  get  his  pay 
of  Ripley." 

The  plaintiff  objected  to  the  testimony,  as  incompetent  to 
control  the  written  contract  or  note.  Sanffery  J.  sustained  the 
objection  and  rejected  the  testimony.  The  jury  returned  a  ver- 
dict for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

E»  L.  Barney^  iot  the  defendant  The  evidence  rejected  was 
competent  to  prove  that  the  defendant  never  made  the  note  in 
manner  and  form  as  the  plaintiff  had  declared ;  and  to  show,  as 
between  the  original  parties,  what  tiie  real  transaction  was ;  and 
to  explain  the  contract,  by  showing  how  the  blank  above  the  d^ 
fendant's  name  should  be  filled  up.  Riley  v.  OerrUhj  9 
Cush.  104. 

O.  PrescoU^  for  the  plaintijSl 

Dbwby,  J.  The  defendant,  by  putting  his  name  on  the  back 
of  the  note,  simultaneously  with  the  signature  by  Bipley  on  the 
face  of  the  note,  and  before  it  was  passed  to  the  payee,  has,  as 
has  been  repeatedly  held  by  this  court,  placed  himself  in  the  situ- 
ation of  an  original  promisor,  and  is  liable  in  every  respect  as 
such  to  the  payee  of  the  note.  Union  Bank  qf  Weymouth  ^ 
Braintree  v.  Willis^  8  Met  504,  and  cases  there  cited.  And  as 
such  original  promisor  he  is  deemed  in  law  to  participate  io  the 
original  consideration,  and  to  be  liable  without  any  new  or  fur- 
ther consideration.     Samson  v.  Thornton^  3  Met  275. 

It  appearing  in  the  present  case  that  this  instrument  was  thus 
signed  by  the  defendant  simultaneously  with  its  execution  by 
Bipley,  and  before  tiia  delivery  of  the  note  to  the  paye^  it 
assumes,  as  respects  the  promisors,  the  character  of  other  prom- 
issory notes.  Any  competent  evidence  of  the  failure  of  consid- 
eration, illegality  in  the  contract,  or  other  ground  of  defence,  that 
would  be  open  to  the  defendant  in  a  suit  against  him  upon  an 
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ordinary  note  signed  on  its  face,  would  be  equally  open  to  him 
in  the  present  case. 

Bat  oral  evidence  is  not  to  be  introdnced  by  such  party,  to 
vary  and  control  the  written  promise  contained  in  the  note  itself; 
as  to  show  that  the  note  was  not  to  be  paid  according  to  its 
tenor ;  or  that,  although  absolute  on  its  face,  yet  it  was  given 
upon  a  condition,  and  to  be  void  or  not  payable  upon  the  hap- 
pening of  some  future  event;  thus  making  an  absolute  promise 
a  qualified  or  conditional  one.  If  anything  Is  settled  by  repeated 
decisions  of  this  court  it  is  that  oral  evidence  cannot  be  ad« 
mitted  to  alter  or  vary  a  written  contract,  nor  to  annex  thereto  a 
condition  or  defeasance  not  appearing  on  the  contract  itself. 

Nor  is  this  rule  rejecting  oral  evidence  in  such  cases  confined 
to  negotiable  notes,  transferred  before  due,  and  in  the  bands  of 
otb^  parties  than  the  original  payee.  The  cases  where  it  has 
been  applied  most  frequently  by  this  court  have  been  cases  be- 
tween the  original  parties.  Hunt  v.  Adhms,  7  Mass.  618. 
Adams  v.  Wilson^  12  Met.  188.  Underwood  v.  Simonds^  12 
Met  276.     HcMchet  v.  Birge,  12  Met  646. 

The  case  oi  Riley  v.  Oerrisk^  9  Gush.  104,  is  much  relied 
upon  by  the  defendant  as  an  authority  for  introducing  oral  evi- 
dence in  a  case  where  the  signature  of  the  second  promisor  is 
on  the  back  of  the  note.  It  is  true  that  some  of  the  remarks  in 
the  opinion  given  in  that  case,  taken  abstractly  and  without 
reference  to  the  facts  of  the  case  and  the  real  point  in  contro- 
versy, would  seem  to  support  the  views  here  taken  by  the  coun- 
sel for  the  defence.  It  becomes  necessary  therefore  to  look  at 
the  facts  in  that  case,  and  the  point  upon  which  questions  of 
law  were  raised.  It  will  appear  from  the  facts  stated  in  the 
report  of  that  case  that  the  plaintiff  sought  to  charge  the  de- 
fendant as  an  original  promisor.  The  defendant  denied  this 
form  of  liability,  contending  that  it  was  only  that  of  an  indorter, 
that  purpose  being  indicated  by  him  in  writing  in  connection 
with  his  signature.  The  note  was  payable  to  the  order  of  the 
plaintiff)  and  signed  on  its  face  by  William  Canney,  and  on 
the  back  the  name  of  the  defendant  written  in  blank,  ezoept 
that  above  it  the  word  ^  indorser ''  had  been  written,  and  sobse^ 
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quently  Qra^ed  The  plumtifF  attempted  to  ezplaia  the  eraoorp. 
and  to  show  that  it  was  done  lawfully  and  befpjce  the  note 
passed  to  him  as  bui  property ;  aod  tbe  wbol^  qqestion  wa^  as 
to  tbe  competency  of  oral  evidence  to  sbow  that  the  defendant 
when  be  signed  the  note  wrote  tbe  word  ''  indoreer "  over  bis 
name,  but,  tbe  plaintiff  refusing  to  accept  tbe  note  in  that  form, 
that  word  was  by  consent  of  tbe  defendant  erased  before  de- 
livery of  tbe  note  to  tbe  plaintiff,  and  the  note  actually  passed 
to  tbe  plaintiff  with  tbe  word  "  indorser  "  erased.  Tbe  only 
point  in  which  tbe  case  can  be  deen^ied  a  judicial  authority  as  to 
tbe  competency  of  oral  evidence^  is  that  oral  evidence  may  be 
admitted  to  explain  tbe  circumstances  uuder  which  aa  eraaure 
was  made,  or,  in  other  words,  to  show  whether  it  vtras  made 
before  or  after  the  delivery  of  the  note,  and  whether  it  wa» 
authorised  by  the  party,  and  by  proof  of  such  facts  to  change  or 
affeot  the  relation  of  tbe  party  as  aJi  original  promisor.  In  this 
respect  tbe  cajse  was  very  like  that  of  Austin  v»  Bopda  84  Pick,  66, 
where  such  evidence  was  allowed  to  be  competent  to  explain  an 
erasure  of  the  payee's  name  that  had  beeu  indorsed  on  tins  back 
by  mistakCf  in  such  manner  as  would  have  showu  the  defendant 
in  tbe  action  to  stand  in  the  relation  of  a  second  imlorser  merely. 
In  that  case,  while  such  evidence  was  held  admissible  to  explain 
tbe  erasure,  it  was  very  carefully  stated  by  tbe  court  that  the 
evidence  was  not  offered  to  control  or  vary  a  written  contract, 
but  to  account  for  a  fact  which  might  otherwise  affect  tbe  note* 
In  cases  of  notes  signed,  as  the  present  was,  by  the  party  on 
the  back  of  tbe  note,  it  is  competent  to  show  by  parol  evidence 
that  the  signature  was  placed  tiiere  after  tbe  note  bad  passed  to 
tbe  payee,  and  thu^  established  the  relation  of  guarantor  aiid  its 
liabilities  only,  which  may  materially  affect  tbe  rights  of  tbe 
parties ;  but  tbe  fact  that  the  signature  of  the  defendant  was 
made  simultaneously  with  the  other  signature,  and  before  tbe 
note  waji  delivered  te  the  payee,  being  uncontroverted,  the  lia- 
bility of  the  party  as  an  oiigini^  promisor  results  therefrom,  and 
exists  in  tbe  absotate  form  indicated  on  the  tbe  note  iteelf,  and 
is  not  to  be  controlled  or  varied  by  oral  testimoiny  of  a  condi- 
tioflial  liability*    It  was  aot  therefope  competeoft  iu  the  present 
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eas^  to  »how  by  oiml  evideoce  that  it  waa  agreed  tetw^ea  ttie 
plaintiff  and  defeodant  that  if  BMpley,  the  otb^r  mgwXf  sbould 
amve  safely  at  Califoroia,  tb«  defendant  wa»  to  be  released 
from  all  farther  liability,  and  tbe  plaintiff  wa?  not  to  look  to 
tbem  for  the  payment  of  the  note.  The  pioposed  evidence  wae 
therefore  properly  r^eeted.  EaecqifUom  overruled^ 


JoBH  C.  BMSMhh  &  wife  v$.  Covntt   CoiqnssxoiuBBe  or 

BaxaToi^ 

A  petition,  presented  to  the  board  of  aldermen  of  a  city  fbr  the  location  of  a  new  roait,  was 
referred  to  the  usual  committee,  who  reported  in  its  ftror  with  an  order  requesting  the 
pnperiatendavt  of  atreeti  t»  lay  <Nit  the  road  «gr«eably  to  tba  petition,  by  putting  down 
metea  and  boonda,  and  to  report  to  the  board,  which  he  did*  The  qu^-or  and  AldensMi 
went  npon  the  gronnd,  in  compliance  with  an  order  instructing  the  city  clerk  to  so  notify 
the  ownen  of  the  land  over  which  the  road  was  supposed  to  run ;  examined  the  metes  and 
bounda;  fomd  that  tb^  were  ooneet,  and  tbftt  n»  oa#  wiip  pnwpt  to  olye^  to  tha  layiag 
out,  except  claimants  of  damages;  and  recommended  the  adoption  of  an  order  accepting 
the  road  as  a  highway,  which  order  was  referred  to  a  Joint  committee  of  the  city  council, 
and  «ft  their  report  pissed,  loonting  the  way  by  metaa  and  bemda,  but  in  oae  portion 
^  allowing  for  neoesaaiy  curves  between  thfi  0)pnuiBe»t8  placed  by  the  anperuitendeot  of 
streets/*  The  road  was  constructed  accordingly,  with  some  alterations  made  by  agree- 
ment wKh  abutters.  More  than  a  year  afterwards  the  t)oard  of  aldermen,  without  any 
new  petition  being  iUed,  ord«f«d  the  inperinteodent  of  atifpta  to  m«ke  u  additional  m- 
tnm  in  conformity  with  t^ose  alterations,  and  he  made  a  return  following  the  Kne  of  the 
road  as  constructed,  and  the  board  of  aldermen  parsed  an  order  accepting  thnt  road  as  a 
highway.  EM,  that  a  petition  Csr  damages  by  an  owner  of  land  not  affected  by  the 
alterations  should  have  been  presented  within  a  year  fhmi  the  original  layiog  oat« 

A  city,  that  has  taken  land  and  actually  constructed  a  highway  over  it,  cannot  objeet  that 
no  notice  was  given  of  the  purpose  to  locate ;  nor  that  the  names  of  the  owners  of  the  land 
were  not  atated  la  the  laying  eat 

TbobiaBi  J.  This  ie  a  petition  for  a  mandamus  to  the  county 
commissioners  to  issue  a  warrant  for  a  jury  to  assess  the  dam- 
ages alleged  by  the  petitioners  to  have  been  sustained  by  them 
by  reason  of  the  laying  ont  of  a  way,  called  Clark's  Poiqt  Boad, 
by  tbe  city  of  New  Bedford)  over  the  land  of  the  petitioners. 

The  answer  of  tbe  oommissiooars  edmite  tbe  filing  of  a  peti- 
iion  for  a  wanrant  on  tbe  fbnrtti  Tuesday  of  Itf areb  11956 ;  xb^ 
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notice  of  such  petition  was  served  upon  the  city  of  New  Bed- 
ford ;  that  the  parties  appeared  before  them ;  and  proceeds  to 
state  that  the  commissioners  found  that  the  way  in  question 
was  laid  out  on  the  13th  of  June  1853,  more  than  a  year  before 
the  filing  of  the  petition  for  a  warrant ;  that  the  proceeding  of 
the  dty  in  May  1855,  which  the  petitioners  relied  upon  as  the 
laying  out  of  said  way,  was  but  an  alteration  of  the  line  of  the 
road  at  points  distant  from  the  land  of  the  petitioners,  and 
which  in  no  way  affected  it ;  so  that  under  neither  the  laying 
out  in  1853  nor  the  alteration  in  1855  were  the  petitioners  enti- 
tled to  damages ;  not  as  to  the  first,  because  their  petition  was 
not  filed  in  time ;  not  as  to  the  second,  because  the  alteration 
was  not  upon  the  land  of  the  petitioners,  nor  in  any  way  touched 
their  interests. 

The  parties  have  agreed  upon  certain  facts,  to  wit,  that  the 
road  known  as  Clark's  Point  Road  was  laid  out  and  adopted 
by  the  city  of  New  Bedford  in  June  1853 ;  that  it  was  laid  out 
over  the  land  of  the  petitioners ;  that  no  petition  for  a  jury  to 
assess  damages  was  made  within  one  year  from  the  laying  out ; 
that  the  road  was  again  laid  out  by  the  city  and  accepted  in 
May  1855,  according  to  the  records  annexed ;  that  there  was 
then  no  alteration  of  the  line  of  the  road  over  the  land  of  the 
petitioners,  but  that  the  second  laying  out  covered  the  same 
land  of  the  petitioners  which  was  covered  by  the  first  laying 
out ;  that  the  petitioners  have  never  received  any  compensation 
under  either  laying  out,  and  that  the  land  of  the  petitioners  was 
on  the  east  side. 

We  are  of  opinion  that  if  the  way  was  so  laid  out  in  1853, 
that  the  petitioners,  under  the  laying  oat  then  made,  were  enti- 
tled to  their  damages,  they  cannot  now  have  them;  because, 
upon  such  laying  out,  the  statute  of  limitations  began  to  run, 
and  the  right  is  now  barred ;  and  because  under  the  subsequent 
proceedings  no  new  damage  was  sustained  nor  any  old  right 
revived. 

We  are  then  to  inquue  what  was  done  in  1853.  There 
was  a  petition  to  the  board  of  aldermen  for  laying  out  a  road 
aiound  Clark's  Point  firom  Gift>rd'8  Bam  to  Cove  Street    It 
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was  refened  to  the  committee  ^  on  laying  out  and  widening 
streets.'*  That  comniittee  reported  in  favor  of  lajring  out, 
with  an  order  requesting  the  superintendent  of  streets  to  lay 
out  a  road  around  Clark's  Point,  agreeably  to  the  petition,  by 
putting  down  metes  and  bounds ;  and  to  report  to  the  board  of 
aldermen.  The  superintendent  of  streets  reported  to  the  mayor 
and  aldermen  a  laying  out  of  the  street,  giving  the  line  on  the 
water  by  stone  monuments,  and  the  other  line  as  eighty  feet 
eastwardly  from  the  first.  An  order  was  adopted  to  notify  abut- 
ters of  a  time  when  the  mayor  and  aldermen  would  be  upon  the 
road  for  the  purpose  of  laying  it  out  as  a  public  highway.  The 
mayor  and  aldermen  went  upon  the  ground,  <'in  compliance 
with  an  order  instructing  the  city  derk  to  notify  the  owners  of 
the  land  through  whose  estate  said  road  was  supposed  to  run, 
examined  the  metes  and  bounds  thereof  as  put  down  by  the 
superintendent  of  streets,  and  found  them  correct,  and  none 
present  to  object  to  the  laying  out  of  the  street,"  except  certain 
persons  claiming  damages,  not  including  the  petitioners.  Upon 
their  return  they  recommended  the  adoption  of  an  order  ac- 
cepting the  Clark's  Point  Road  as  a  highway.  This  was  on  the 
6th  of  June  1853.  The  order  was  referred  to  the  joint  standing 
committee  on  roads,  who  reported  that  the  order  ought  to  pasSf 
and  on  the  13th  of  June  1853  the  report  was  accepted  in  con- 
currence and  the  order  adopted. 

That  order  was  as  follows ;  ^<  Ordered,  That  Clark's  Point 
Road  from  a  stone  monument  in  the  south  line  of  Cove  Street 
and  west  line  of  South  Water  Street^  south  one  degree  west 
forty  eight  and  sixty  six  one-hundredth  rods,  to  a  stone  monu- 
ment placed  in  the  north  line  of  Pardon  GifTord's,  west  of  his 
barn ;  thence  south  ten  degrees  east,  sixteen  and  twenty  eight 
one-hundredth  rods ;  thence  around  Clark's  Point,  following  high 
water  mark  as  near  as  practicable,  allowing  for  necessary  curves 
between  the  monuments  placed  by  the  superintendent  of  streets, 
and  defined  in  the  layout  of  said  street,  eighty  feet  wide,  a  dis* 
tance  of  four  miles,  more  or  less,  to  a  stone  monument  in  the 
south  lino  of  contemplated  Cove  Street,  on  the  west  shore  of 
Acushnet  River ;  be,  and  the  same  is  hereby  accepted  as  a  pub« 
lie  highway." 
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The  only  things  left  in  uncertainty  are  the  curves  between  the 
monumentB  elected  by  the  enperintendent  of  streets.  The  ex- 
pression  of  the  order  is  ^  allowing  for  neoeseary  eurres.''  Bat 
they  oertainly  did  not  afiect  the  land  of  the  petitioners. 

Thus  the  matter  stood.  The  city  went  on  with  the  cooetmo- 
tion  of  the  road.  Some  alterations  weie  made  in  the  progress 
of  the  constrnction  by  agreement  with  the  afootters.  No  change 
was  made  touching  the  land  of  the  petitioners. 

It  is  difficult  to  see  why  after  Jane  13th  1653  the  petatiosere 
could  not  haTe  pursued  their  legal  remedy  for  damages. 

The  objection  that  notice  was  not  giren  of  the  purpose  to 
locate  does  not  seem  to  be  sustained  by  the  foots.  Nor  having 
actually  laid  out  and  constructed  their  road  over  land  of  the  pe* 
titioner  could  the  city  hare  been  heard  to  make  this  objeetion. 
See  BeT.  Sts.  r.  S4,  ^  77. 

Neither  would  the  objeetion  that  the  curre  between  the  mon- 
uments was  left  nncortain  have  been  an  answer  to  the  daim  of 
the  petitionersi  whose  land  would  hare  been  taken  on  any  oon- 
struction  of  the  location,  and  in  point  of  fact  was  taken  and 
wrought  for  traveL 

Nor  would  the  objeetion  arail  the  city  that  the  names  of  the 
ownera  of  tbe  l^nd  were  not  given  in  the  laying  out  if  it 
would,  tiiere  was  no  valid  laying  out  in  1853  or  1865,  and  these 
petitioners  have  no  claim  for  damages  on  any  laying  out,  but 
must  resort  to  their  action  of  trespass. 

So  far  the  way  is  plain.  On  the  first  of  December  18S4  it 
was  ordered  in  the  board  of  aldermen  that  the  superintendent 
of  streets  should  make  an  additional  return  in  conformity  with 
the  alterations  made  in  progress  of  constrnction  of  said  road  as 
by  agreement  with  proprietors  of  lands  abutting  thereon.  The 
superintendent  made  a  return  fbUowing  on  the  shoreside  the 
line  of  the  walk  as  constructed*  On  the  8th  of  January  1856, 
it  was  ordered  that  the  city  clerk  notify  the  abutters  that  the 
mayor  and  aldermen  would  be  upon  the  road  on  the  27th  instant 
to  lay  it  out  Whether  any  soeh  meeting  was  had  does  not  ap- 
pear, or  whether  there  was  any  action  under  the  oider. 

On  tbe  14th  of  May  1855  the  fottowiBg  order  was  adopted : 
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•*  Whereas  the  road  around  Clark's  Point  was  laid  out  by  the 
board  of  aldermen  and  accepted  by  the  city  council,  June  13th 
1853,  as  <  Clark's  Point  Road ;'  and  whereas  in  constructing  said 
road,  it  was  deemed  expedient  to  alter  the  line  of  the  road  in 
some  places,  thus  renderitig  it  necessary  that  a  new  layout 
should  be  made,  which  was  accordingly  done  by  the  superin- 
tendent of  streets,  December  6th  1854,  under  the  name  of 
French  Avenue,  which  layout  was  aceepted  by  the  board  of 
aldermen,  January  8th  1855;  but  as  there  is  notfiing  upon  the 
records  which  shows  that  there  was  any  subsequent  action 
taken  in  relation  to  accepting  said  road  under  the  name  of 
French  Avenue  given  to  it  by  Uie  board  of  aldermen,  Decem- 
ber 6tb  1854,  therefore 

^  Resolved,  that  the  road  around  Clark's  Point  be,  and  the 
aame  is  jbereby  accepted  as  a  public  highway,  in  accordance 
with  the  new  kyout  made  by  the  enperinteodent  of  streests,  Dee. 
6th  1854* 

^  Resolved,  thsit  the  name  of  said  road  shall  be  ^  Clark^s 
Point  Road,'  the  name  given  to  it  when  it  waa  first  aoeepted 
in  185S,  by  the  city  eouneiL" 

The  remaining  question  is,  what  effect  is  to  be  given  to  this 
order.  The  dhrectioo  of  the  boanl  of  aldermen  to  the  superinten- 
dent of  streets  was  to  make  an  additional  retufn  of  said  roa4. 
There  was  no  petition  for  a  new  laying  out,  no  actual  laying 
out,  nor  any  assessment  of  damages.  Whether  it  oaa  be  re- 
garded as  an  alteration  of  a  way,  it  is  not  neeessary  for  i^ 
interests  of  these  petitioners  to  inqoiie. 

The  Tcsuh  of  the  whole  matter  then  is,  that  ae,  under  the  fint 
laying  out,  the  petitioners  might  have  recovered  tbeif  damages, 
ttie  statute  of  limitatioos,  from  sncb  laying  out;,  ran  a^jainst 
them ;  that  their  claim  for  damages  was  barred  by  this  statute . 
and  that  the  petition  for  a  mandamus  must  be  diamissed. 

3!  D.  Eliot  4*  T.  M.  Stetson^  for  the  petitionem. 

W.  W.  OrapOi  for  the  resooodeate. 
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City    of    New    Bedford    i;^.   County    Commissioners    or 

Bristol. 

The  board  of  aldennen  of  a  city  laid  out  and  accepted  a  public  highway,  awarded  damages 
to  landowners,  and  fixed  a  time  for  them  to  remove  buildings.  A  landowner  appealed 
from  the  award  of  the  board  of  aldermen  to  the  county  coromitsioners,  and  obtained  a 
new  award  of  damages  f\rom  a  jury,  whoee  verdict  was  accepted  by  the  court  of  oommon 
pleas.  The  order  for  the  removal  of  buildings  had  been  previously  revoked  and  due  no- 
tice given,  and  the  order  accepting  the  street  was  afterwards  also  revoked,  before  any 
entiy  was  made  upon  the  land  or  possession  thereof  taken  for  the  purpose  of  constructing 
*he  highway.  Held^  that  under  Sta.  1842,  c.  86,  and  1847,  c.  259,  the  landowner  was  not 
entitled  to  a  warrant  of  distress  for  the  damages  given  by  the  jury,  and  that  the  order 
of  the  county  commissioners  issuing  the  warrant  would  be  quashed  on  certiorari. 

Petition  for  a  writ  of  certiorari  to  quash  the  proceedings  of 
the  respondents,  assessing  damages  to  Elias  Sampson,  Jr.,  against 
the  petitioners,  for  land  taken  for  a  street  in  New  Bedford  ;  and 
for  an  injunction  to  restrain  the  respondents  from  issuing  a  war- 
rant of  distress  for  such  damages.     The  case  was  thus : 

The  street  was  laid  out  on  the  28th  of  May  1856,  and  on  the 
16th  of  Jane  accepted  by  the  city  as  a  public  highway,  and 
damages  assessed  to  8ampson  and  other  owners  of  labds  over 
which  it  was  laid.  On  the  25th  of  August  the  board  of  alder- 
men passed  an  order  that  the  city  clerk  be  directed  to  notify  the 
owners  of  buildings  on  the  street  to  remove  them  before  the  1st 
of  March  1867.  Sampson  appealed  from  the  award: of  dam- 
ages to  the  county  commissioners,  and  at  their  regular  meeting 
in  September  1856  applied  for  a  jury,  and  afterwards  obtained 
a  verdict  for  fifteen  thousand  dollars,  which  was  returned  to  and 
accepted  by  the  court  of  common  pleas  at  December  term  1856. 
On  the  9th  of  December,  before  the  return  of  the  verdict,  the 
board  of  aldermen  revoked  their  order  of  August  25th  for  the 
removal  of  buildings,  and  directed  the  city  clerk  to  notify  its 
revocation  to  all  persons  upon  whom  it  had  been  served ;  and  on 
the  13th  of  January  1857  passed  an  order  revoking  their  order 
of  the  16th  of  June  accepting  this  street  as  a  public  highway, 
and  directed  the  city  clerk  to  notify  the  abutters  on  the  street 
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thereof.  Both  of  these  orders  were  notified  to  Sampson.  The 
orders  are  fully  set  forth  in  the  opinion  of  the  court.  On  the 
24th  of  March  1857  the  respondents  isAued  a  wanant  of  distress 
against  the  City  of  New  Bedford  for  the  amount  of  the  verdict 
and  costs.  The  land  was  never  actually  entered  upon  or  taken 
possession  of  fat  the  purpose  of  constructing  the  street.  Upon 
the  filing  of  the  petition  a  temporary  injundion  was  granted. 

T.  2>.  miot  Sr  W.  W.  Orapo,  for  the  petitioners. 

J.  EL  Clifford  Sp  O.  Prescotty  for  the  respondents. 

DeweYi  J.  Upon  the  question  whether  the  county  commis- 
sioners have  authority,  in  cases  like  the  present,  to  issue  a  war* 
rant  of  distress,  we  have  not  found  it  necessary  to  decide.  If 
the  question  were  whether  in  cases  originating  before  them, 
upon  petitions  for  locating  highways,  they  might  properly  issue 
warrants  when  the  town  was  by  law  required  to  pay  damages, 
we  should  suppose  that  there  could  be  no  doubt.  The  SL  of 
1786,  c.  67,  §  6,  gave  to  the  court  of  sessions,  who  had  at  that 
time  the  jurisdiction  now  exercised  by  county  commissioners, 
the  authority  to  issue  warrants  of  distress.  In  Gfedney  v. 
Tewksburpy  3  Mass.  307,  it  was  held  by  this  court,  that  this 
was  the  only  remedy  to  enforce  payment  of  land  damages  in 
case  of  public  highways.  By  the  Si.  of  1827,  c.  77,  §  4,  county 
commissioners  were  vested  with  the  same  powers  that  had  been 
exercised  by  the  court  of  sessions,  or  by  the  commissioners  of 
highways,  a  tribunal  that  succeeded  by  Si.  1825,  c.  171,  to  the 
powers  of  the  court  of  sessions  in  the  matter  of  establishing 
ways.  The  like  power  was  further  continued  by  the  Rev.  Sts. 
e.  14,  §  16.  The  authority  of  county  commissioners  to  issue 
warrants  of  distress  seems  to  be  distinctly  recognized  in  the 
provisions  of  the  St,  of  1849,  c.  124,  requiring  interest  to  be 
added  in  such  cases  to  the  award  of  the  commissioners. 

The  only  question  that  can  exist  upon  thid  point  is  whether  thiss 
power  to  issue  warrants  of  distress  is  not  confined  to  cases  of 
highways  originally  cognizable  by  them,  and  excluding  town 
ways  brought  before  them  as  an  appellate  court;  and  whether 
the  authority  exercised  by  the  city  council  of  New  Bedford 
under  (  12  of  St.  1847,  c.  60,  (the  city  charter)  is  any  other  an* 
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tbority  iban  that  which  attaciie»  to  selectmen  as  to  the  Isyiog 
oot  of  town  ways* 

WhboTit  expressing  any  decided  opinion  upon  the  point 
whether  a  warrant  of  distress  is  the  proper  remedy  to  be  re^ 
sorted  to  with  a  view  of  enlbfeing  the  payment  by  the  otty  of 
New  Bedford  of  land  damages  awarded  by  a  jury  on  an  ajq^eal 
from  the  city  oouncal  to  the  ooaoty  commissioners,  and  asBom* 
ing  that  such  anthority  may  exist, the  further  inquiiy  is  whether, 
upon  the  partUmlar  facts  existing  iu  the  present  case^  such 
warrant  o{  distress  may  properly  be  used  to  enforce  payment 
of  the  damages  awarded  by  the  jury,  or  whether  the  psrty  thus 
claiming  damages  shoald  be  restrained  from  eoforeing  snch  war- 
rant  Independently  of  the  8U.  of  1842,  c.  86,  and  1847,  c,  259, 
the  proceedings  of  tiie  dty  coaneil  and  the  further  action  on  the 
appeal  to  the  county  commissioners  and  the  assessment  of  dam^ 
ages  by  the  jury,  as  found  by  the  case,  would  have  vested  the 
right  to  such  damages  in  Sampson  absolutely,  and  a  subsequent 
discontinuance  of  the  highway  before  the  road  was  constructed 
would  not  defeat  that  right  Such  was  the  role  of  law  as  di> 
rectly  settled  by  this  court  in  Bdrring'tan  v.  Cbuntj^  CommissUm- 
ersj  22  Pick.  26& 

The  apparent  unreasonableness  of  payment  of  the  whole 
value  of  the  land,  thus  proposed  to  be  converted  into  a  public 
highway,  but  which  was  not  in  fact  taken,  and  the  want  of  a 
statute  provision  by  which  in  such  case  the  landowner  ooold  be 
indemnified  for  his  actual  injury,  led  to  the  passage  of  the  8i» 
of  1842^  c.  86,  by  which  it  was  provided  that  ^  the  county  com* 
missioners  shall  not  order  the  damages  to  be  paid,  nor  shall  any 
person  claiming  damages  have  a  right  to  demand  the  same,  until 
the  land  shall  liave  been  entered  upon  and  possession  taken  for 
the  purpose  of  constructing  said  highway  or  alteration/'  This 
statute  being  obviously  applicable  only  to  highways  originally 
laid  out  by  county  commissioners^  an  additional  act  was  passed 
applying  the  same  provisions  to  town  ways,  and  imposing  the 
like  restraints  and  duties  upon  selectmen.  £1^.  1847,  c.  259  The 
effect  of  these  two  statutes  is  to  place  on  the  same  footing  in 
this  respect  town  ways  and  public  highways,  and  thus  render  it 
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immaterial  to  the  queistion  we  are  now  cmisidering,  wbetbef 
the  location  by  the  city  coancil  is  to  be  treated  as  a  location  of 
a  town  way  or  a  public  highway. 

Has  the  land  of  Sampson  "  been  entered  upon  and  posses- 
sion taken  for  the  pnipose  of  constrnoting  a  way  thereon  ^  ?  If 
it  has,  then  the  landowner  has  a  vested  right  to  his  damages, 
and  the  city  of  New  Bedford  is  bonnd  to  pay  the  same.  On 
the  other  band,  if  the  proceedings  on  the  part  of  the  city  council 
have  not  gone  to  that  estent^  then  be  has  no  claim  for  the  dam- 
ages assessed  by  the  jury,  but  must  be  content  to  receive  what 
the  law  has  allowed  to  him  in  such  case,  an  adequate  remunera- 
tion for  any  injuries  and  expense  he  may  have  sustained  by  such 
initiatory  proceedings. 

The  location  of  the  road  by  the  city  council,  and  the  assess* 
ment  of  damages  by  a  jury  and  acceptance  of  their  verdict, 
were  not  sufficient  to  give  a  vested  right  to  Sampson  to  recover 
such  damagesb  The  road  was  not  in  fact  constructed,  nor  the 
land  in  fact  Altered  upon  for  the  purpose  of  opening  the  street 
Independently  <^  a  single  act,  that  of  the  order  of  the  board  of 
aldermen  of  August  36th  1856,  directing  the  city  clerk  ^  to  notify 
the  owners  of  the  buildings  on  that  portion  of  Ray  Street  be- 
tween Union  and  Williams  Street  to  have  all  the  buildings, 
except  those  fronting  upon  Union  Street,  removed  before  the 
1st  of  March  1857,  and  that  the  buildings  fronting  on  Union 
Street  be  removed  from  the  street  on  or  before  the  Ist  of  May 
1857,"  there  is  nothing  to  sustain  the  right  to  these  damages. 
We  do  not  understand  that  this  order  had  been  acted  upon  by 
Sampson,  or  any  buildings  removed  by  him  in  pursuance  of  it 
This  order  vms  a  very  signifioaat  act  on  the  part  of  the  city  au- 
thorities of  their  purpose  to  open  this  road,  but  not  more  so 
perhaps  than  the  earlier  act  laying  out  the  same  with  all  the 
£ormalities  of  law.  But  this  order  was  revoked  by  the  board  of 
aldermen  on  the  9th  of  December  1866,  and  **the  city  clerk 
directed  to  notify  all  persons  upon  whom  that  order  was  served, 
that  the  same  has  been  revoked,  and  that  no  action  on  their  part 
is  required  without  further  notlee." 

On  the  ISth  of  January  1857,  the  city  council  passed  a  fur- 
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ther  order  revoking  the  order  of  the  16th  of  June  1857  laying 
out  this  street,  and  the  city  clerk  was  directed  to  notify  the 
abutters  on  said  street  of  the  same.  It  is  objected  to  this  vote 
of  January  13th  1857,  that  it  cannot  be  considered  as  a  legal 
discontinuance  of  a  road  already  established.  This  may  be  so; 
but  it  is  to  be  borne  in  mind  that  the  right  of  the  landowner  to 
recover  his  damages  does  not  depend  upon  the  question  of  an 
existing  actual  location  and  establishment  of  a  way  over  Ms 
land,  but  whether  <<  the  land  has  been  entered  upon  and  posses- 
sion taken." 

The  vote  of  the  city  council,  taken  in  connection  with  the 
order  of  the  board  of  aldermen  of  December  9th  1856,  fur- 
nished competent  and  proper  evidence  at  least  that  the  city 
authorities  did  not  intend  to  enter  upon  the  land  and  construct 
the  road.  These  proceedings  would  seem  amply  sufficient 
notice  of  that  purpose,  and  would  also  lay  the  foundation  of  a 
claim  for  damages  for  any  expenses  and  trouble  occasioned  by 
these  proceedings,  which  were  now  proposed  to  be  abandoned. 

Upon  the  case  stated,  the  court  are  of  opinion  that  the  peti- 
tion presents  a  proper  case  for  granting  a  writ  of  certiorari  as 
prayed  for,  and  that  the  injunction  heretofore  granted,  restrain- 
ing the  party  and  all  officers  from  attempting  to  enforce  or  col- 
lect said  warrant,  be  continued  until  the  further  order  of  this 
court 


Timothy  P.  Ids  vs.  Edward  D.  Pbaroe  &  another. 

Land  conveyed  was  described  in  the  deed,  after  an  aocoiate  description  of  its  boundariea 
from  its  northern  extremity  around  its  western  and  southern  sides  to  a  point  on  the  east 
at  the  K.  road;  "thence  turning  and  running  northerly,  bounding  easterly  by  said  road 
until  it  comes  to  land  of  B. ;  thence  turning  and  running  westerly  by  laud  of  said  B. 
until  it  comes  to  the  southeasterly  comer  of  an  acre  lot  **  included  in  the  land  conveyed; 
'*  thence  turning  and  running  northerly,  bounding  easterly  by  said  B/s  land  to  the  W. 
road;  thence  turning  and  running  westerly,  bounding  northerly  by  said  road, to  the  placv 
of  beginning."  The  K.  road  extended  northeaatwardly  until  it  joined  the  W.  road, 
which  ran  ftom  northeast  to  southwest  On  the  southwesterly  side  of  tlie  W.  road,  be- 
tween that  junction  and  the  point  of  beginning  of  the  description,  were  three  loU,  equal 
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in  depth;  the  widest,  known  as  the  L.  lot,  next  the  K.  road;  then  a  lot  of  B.,  and  then 
the  aero  lot  B.  owned  all  the  land  abutting  on  the  opposite  side  of  this  part  of  the  W. 
road.  The  deed  referred  to  the  grantor's  sources  of  title,  and  a  plan,  none  of  which 
Included  the  L.  lot.    Jie/tf,  that  the  L.  lot  did  not  pass  by  the  deed. 

Action  of  tort  for  breaking  and  entering  the  plaintiff's  close 
in  Seekonk,  known  as  the  Ldndsey  Lot,  and  carrying  away  hay. 
Answer,  title  in  the  defendants.  Trial  before  Deweyy  J.,  who 
reserved  the  question  of  title  for  the  decision  of  the  whole  court 
upon  the  following  case : 

Prior  to  the  5th  of  July  1853^  the  plaintiff  was  seised  in  fee 
of  a  tract  of  land  in  Seekonk,  southeastwardly  from  the  dwelling- 
hoQse  of  the  late  Hon.  Tristam  Btirges,  and  bounded  on  the 
north  by  a  road  from  India  Bridge  to  Warren ;  on  the  west  by  a 
highway  and  driftway  extending  to  Providence  Biver;  on  the 
south  by  Providence  River  and  Bowers's  Cove ;  and  on  the  east 
by  land  of  David  Humphrey,  land  of  John  T.  Ingraham,  and 
the  Kettle  Point  Road,  excepting  therefrom  the  lot  marked 
*^  Burges,"  but  including  the  lot  marked  ^  Iiindsey  "  on  the  plan 
in  the  margin,  which  shows  so  much  of  the  tract  as  is  necessary 
to  the  understanding  of  this  case.*  Said  Surges  owned  the 
^Burges"  lot,  and  also  the  land  on  the  opposite  side  of  the 
Warren  Road. 

On  the  3d  of  July  1853  the  plaintiff  conveyed  to  John  Wilson 
Smith  (whose  title  the  defendants  now  had,)  by  the  following 


Surges. 


Wairen  Road. 


Undaey. 
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description :  ^  Beginning  at  the  northwest  corner  of  a  lot  of  land 
containing  about  an  acre,  at  the  junction  of  the  road  leading  east- 
erly from  India  Bridge  to  Warren  with  the  road  or  highway 
running  southerly,  opposite  the  farm  house  of  Tristam  Burges, 
and  from  that  point  running  southerly  to  Pnmdence  River, 
bounding  westerly  on  said  highway^  and  a  driftway  two  rods 
wide,  laid  out  betwem  the  land  of  the  gratntor  and  land  of 
Tidstana  Surges,  as  is  delineated  and  desciibed  on  a  plat  of  the 
Lyon  Farm,  surveyed  by  Daniel  Anthony,  January  30th  1802 ; 
from  thence  bounding  southerly  by  the  Providence  River^  with 
and  along  the  shore  of  said  river,  aromid  the  point  of  land  at 
the  mouth  of  Bowers's  Cove,  and  thence  with  and  cdong  the 
shore  of  said  Bowers's  Cove  until  it  comes  to  land  of  David 
Homphrey;  thence  tnrning  and  running  noftherly,  bounding 
easterly  by  land  of  said  Humphrey  and  John  T.  Ingraham,  io 
the  noorthwest  corner  of  said  Ingrabam's  land,  which  he  recently 
boogbt  of  the  grant(»r;  thence  tnrning  and  running  easterly^ 
bounding  southerly  by  said  Ingraham's  land,  to  the  road  leading 
to  Kettle  Point ;  thence  turning  and  running  northerly,  bound- 
ing  easterly  by  said  road,  until  it  comes  to  land  of  Tristam 
Surges ;  thence  turning  and  tunning  westerly,  bounding  north- 
erly by  land  of  said  Surges,  until  it  comes  to  the  southeasterly 
comer  of  the  acre  lot  first  mentioned ;  thence  turning  and  run- 
ning northerly,  bounding  easterly  by  said  Burges's,  land,  to  the 
Warren  road  f  thence  turning  and  running  westerly,  bounding 
northerly  by  said  road,  to  the  place  of  beginning.  Containing, 
by  estimation,  about  one  hundred  and  eighty  acres  of  land,  with 
a  dwelling-house,  six  barns  and  other  improvements  thereon." 
"•  The  estate  hereby  conveyed  being  the  several  parcels  or  lots 
of  land  purchased  and  held  "  by  the  grantor  under  certain  deeds 
particularly  described,  and  under  his  father's  wilL  '^  To  which 
deeds,  wiU  and  plat  aforesaid  reference  may  be  had,"  and  in 
none  of  which  was  the  Lindsey  lot  particularly  described  That 
lot  was  meadow,  and  separated  from  the  other  lands  by  a  fence* 
Tb€  question  between  the  parties  was,  whether  the  Lindsey 
lot  passed  by  the  deed  from  the  ptaintiff  to  Smith.  The  only 
boundaries  in  dispute  were  ttom  the  end  of  the  course  *  to  the 
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road  leading  to  Kettle  Point"  to  <^tbe  souibeasterly  eocner  of 
the  acre  lot" 

J.  H.  Clifford  ^  E.  H,  BenneU^  for  the  plaintiff,  cited  Satoycr 
V.  KendaOj  10  Cosh.  341;  JSicker  v.  Barrp,  34  Maine,  116; 
Barnes  v.  Young,  36  Maine,  557 ;  PeaOee  y.  Gee^  19  N.  H.  273 ; 
Benedict  v.  Gaylard,  11  Conn.  336 ;  TliaUher  v«  Howlandy  2  Met 
41 ;  Bosworth  r.  8turtevanti  2  Cash.  302 ;  Ipmnchf  peiitianergj 

13  Pick.  431 ;  EMghi  v.  Wilderf  2  Cnah.  210 ;  Lant  y«  Holland^ 

14  Mass*  149. 

£  ilme5  4*  B.  Sa/nford,  for  the  defendants.  After  coming  ^  to 
the  road  leading  to  Kettle  Point,"  the  boundary  line  proceeds, 
^  tbence  turning  and,"  1st,  *'  nuining  northerly,"  2d,  '<  bounded 
easterly  by  said  road,"  3d,  ^*  until  it  comes  to  land  of  Tristam 
Barges*"  This  is  fatly  satisfied  by  rnnning  to  the  place  where 
the  two  roads  meet ;  for  Barges  owned  tbe  land  on  the  opporite 
side  of  the  Warren  Road,  and  con8eq[aeatiy  the  fee  to  tbe  centre 
of  the  road,  subject  to  tbe  pablio  easement*  ^'  Tbence,"  Ist, 
'^turning  and,"  2d,  **  running  westerly,"  3d,  <^ bounding  nOTthecIy 
by  land  of  said  Burges,  until  it  comes  to  tbe  southeasterly  cor* 
ner  of  the  acre  lot"  All  these  calls  also  are  satisfied  by  turning 
at  right  angles,  and  running  in  a  general  westerly  direction,  at 
first  northwesterly  by  the  land  of  Burges  over  which  the  War* 
ren  Road  is  laid,  then  southwesterly  by  the  Burges  lot,  then 
northwesterly  again  by  said  lot  to  tbe  corner  of  the  acre  lot 

Or  the  boundary  in  diqfynie,  with  fewer  inconsistencies  than 
by  tbe  plaintiff's  construction,  may  be  interpreted  as  <<  ronning 
northerly"  —  first  nortbeasterly,  then  northwesterly,  but,  taken 
together,  exactly  northerly--*'^ bounded  eastedy  by  said  road^," 
to  wit,  the  Kettle  Point  and  Warren  Roads,  [Clifford.  The  next 
preceding  other  road  is  tbe  one  ^running  southerly  to  Provi- 
dence RiTer,"]  «*  until  it  comes  to  land  of  Tristam  Bnrges," 
namely,  the  Burges  lot  on  the  plan ;  **  thence  turning  and  run- 
ning westerly  "  — »  northwesterly  and  southwesterly,  but  in  gen- 
eral exactly  westerly,  — ^bonnding  northerly  by  land  of  said 
Burges,"  to  the  corner  of  tbe  acre  lot 

The  plaintiff's  construction  is  inadmissible,  because  it  ex- 
cludes the  Lindsey  lot,  so  called,  owned  by  the  grantor,  contrary 
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to  the  general  description,  which  purports  to  conyey  an  entire 
tract,  without  any  reservation,  and  bounding  on  the  north  only 
on  land  of  Surges;  and  because  by  it  the  eastern  boundary 
does  not  continue  '<  by  said  road  until  it  comes  to  land  of  Tiis- 
tarn  Burges,"  nor,  on  reaching  land  of  Surges,  ^  thence  turn  and 
run  westerly ; "  but  turns  at  a  right  angle  on  reaching  the  Ldnd- 
sey  lot,  without  any  call  in  the  deed ;  and  then  runs  westerly, 
instead  of  northerly,  to  land  of  Surges ;  and  on  reaching  it, 
instead  of  turning  as  required  by  the  deed,  keeps  on  in  the 
same  course. 

The  reference  to  former  conveyances  cannot  control,  for  the 
benefit  of  the  grantor,  a  description  which  answers  all  the  abut- 
tab  or  calls.  TcUbot  v.  Copeland^  32  Maine,  233.  Lincoln  v. 
WUder,  29  Maine,  181,  ISa  Sawyer  v.  EendcM,  10  Cush.  241. 
Melvin  v.  Proprietors  of  Locks  ^  Canals^  5  Met  15. 

Thomas,  J.  Whether  upon  the  true  construction  of  the  deed 
of  the  plaintiff  to  Smith  (the  defendant's  grantor)  it  indades 
the  Lindsey  lot  is  the  only  question  in  the  case.  The  land  con- 
veyed is  first  described  by  metes  and  bounds,  and  then  by  refer- 
ence to  the' deeds  and  will  by  which  the  grantor  obtained  his 
title.  K  the  first  description  is  plain  and  unequivocal  it  should 
govern,  though  it  is  difficult  to  say  that  there  is  more  than  one 
rule  of  construction  that  has  not  its  exceptions;  and  that  is, 
taking  the  whole  instrument  together,  what  does  it  mean  ? 

The  description  by  metes  and  bounds  in  this  deed  is  an  im- 
possible description.  Its  lines  cannot  be  run.  The  parties 
agree  upon  the  boundaries  as  marked  upon  the  plan,  extending 
firom  the  point  of  beginning  to  the  Kettle  Point  Road.  Beyond 
this  no  way  is  open  to  the  point  of  departure.  The  way  indi- 
cated by  the  deed  is  '<  northerly,  bounded  easterly  by  said  road, 
until  it  comes  to  land  of  Tristam  Surges."  There  is  no  land  of 
Surges  in  that  direction  until  you  have  crossed  the  road  leading 
from  India  Sridge  to  Warren,  and  when  you  have  got  there, 
there  is  no  way  of  return.  The  deed  invites  us  to  turn  and 
run  westerly,  bounded  northerly  by  land  of  said  Surges,  to  the 
southeast  corner  of  the  acre  lot  You  cannot  follow  the  line 
and  reach  the  point  proposed.     The  ingenuity  of  counsel  ha» 
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not  been  able  to  thread  the  way.  It  is  blocked  by  two  right  an- 
gles, and  a  part  of  the  distance  can  have  no  land  of  Barges  as 
the  northern  boundary. 

It  is  a  plain  case  of  false  demonstration.  The  scrivener  evi- 
dently supposed  that  the  land  of  Barges  extended  to  the  Kettle 
Point  Road  and  included  the  Lindsey  lot.  He  clearly  had  no 
idea  that  he  was  including  it  within  the  bounds  of  the  grant. 

Running  the  line  to  the  southeasterly  corner  of  the  Lindsey 
lot,  and  then  turning  and  rnnning  westerly,  the  lines  meet  and 
are  welded  outside  of  the  land  in  controversy. 

We  turn  to  the  other  parts  of  the  deed  for  relief,  and  find  that 
in  the  plat  of  the  Lyon  farm,  and  the  deeds  and  will  under 
which  the  grantor  held,  the  L\pdsey  lot  was  not  included. 

Looking  at  the  whole  instrument,  and  seeking  for  the  intent 
of  the  parties  by  the  best  lights  we  have,  we  are  satisfied  the 
Lindsey  lot  did  not  pass  by  the  deed  of  Ide  to  Smith.     Pa^ks  \ 
Loamis^  6  Gray,  467.    KendaU  v.  Brovm^  7  Gray,  210. 

Judgment  for  the  plaintiff. 


Annis  a.  Lincoln  vs.  Ansblm  Bassett. 

Proceedings  in  insolrencj  will  not  be  set  aside,  as  orig^nallj  defectiref  on  a  bill  filed  by  the 
debtor  more  than  six  yean  after  their  commencement,  and  after  he  has  without  objection 
B|ipeared  at  several  meetings  of  his  creditors  and  submitted  himself  to  examination. 

An  insolvcot  debtor  cannot  maintain  a  bill  in  equity  against  his  assignee  for  misconduct, 
withoat  first  applying  to  the  court  of  insolvency  for  relief. 

BiLi-  IN  EQUITY,  filed  by  ao  insolyent  debtor  on  the  7th  of 
April  1857,  to  compel  his  assignee  to  render  an  account,  and  to 
set  aside  the  proceedings  in  insolvency,  which  were  commenced 
agaiitot  him  by  the  petition  of  one  of  his  creditors,  on  which, 
after  a  hearing,  a  warrant  was  issued,  returnable  in  June  1850, 
when  the  first  meeting  was  held,  schedules  of  debts  and  assets 
piesented'.by  the  debtor,  the  defendant  chosen  assignee,  and  an 
assignment  made  to  him  ;  the  second  meeting  was  held  in  Sep« 
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tember  1850,  at  "which  the  debtcnr  submitted  to  an  exaniinatiQip 
according  to  law ;  and  the  third  meeting  in  Novennber  1850,  and 
kept  open  by  repeated  adjournments  until  Jone  1856|  when  the 
debtor  apjdied  for  his  discburge,  which  was  refoeed  by  the  judge 
on  the  ground  that  the  meeting  wm  inegolar  and  not  a  legal 
adjournment  of  the  third  meeting* 

The  bill,  after  stating  these  facts,  alleged  that  the  defendant; 
has  received  in  cash  from  the  estate  a  euiB  exceeding  five  thou- 
sand ddlarsi  bnt  had  never  rendered  any  accoant ;  and  that  uo 
dividend  had  ever  been  ordered,  notwithstanding  the  requii«e- 
ment  of  tiie  statute  that  within  eighteen  months  from  the  time 
of  the  assignee's  appointment  his  aoconnt  should  be  produced 
and  settled  and  a  dividend  made;  and  that  the  jadge  and 
assignee  had,  ^'  by  their  own  neglect  to  act  as  by  law  required, 
forfeited  all  jurisdiction,  authority  aad  claim  to  any  of  said 
estate,^  and  that  it  should  in  equity  and  justiee  be  returned  to 
the  debtor. 

The  bill  further  alleged  that  there  was  no  cause  for  issuing 
the  warrant,  because  the  petitioning  creditor  had  no  legal  claim, 
and  because  the  officer's  return  mentioned  in  the  petition  did  not 
distinctly  show  an  attachment  of  the  debtor's  estate ;  that  the 
defendant  had  been  unfaithful  to  his  trust  by  allowing  debtors 
to  the  estate  to  prove  claims  against  it,  and  by  neglecting  to 
collect  debts  due  to  it ;  and  that  tins  petitioner  believed  he  had 
obtained  an  assent  to  his  discharge  from  a  majority  in  number 
and  value  of  his  creditors,  but  owing  to  lapse  of  time  was  un- 
able to  prove  it 

The  defendant  demurred  generally  to  the  bill, 

C  Z  Reed,  for  the  defendant 

J.  Brownj  for  the  plaintiff 

BiOELow,  J.*  So  far  as  this  bill  seeloBi  to  set  aside  and  vacate 
the  proceedings  in  insolvency,  it  cannot  be  sustained.  The 
plaintiff,  having  suiieied  the  proceedings  to  go  on  after  notioe 
and  without  objection  for  upwards  of  six  years,  and  having  ap« 

*  The  remaining  caies  of  this  term  were  argued  at  Soatan  in  January  1S68 
before  all  the  judgea  except  Tboius,  J. 
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peared  and  taken  part  at  tfae  varioas  meetings  of  tbe  creditors, 
thereby  ^nbmitting  and  assenting  to  the  jurisdiction  of  tfae  court 
of  ineoiTency,  cannot  now  be  beard  to  eay  tiiat  ihe  proceedings 
wiere  origioaiiy  defective  and  void. 

60  iiar  as  the  bOl  goes  on  the  ground  of  a  neglect  by  tbe 
assignee  to  render  his  accounts  in  due  season,  and  to  make  a 
dividend  according  to  law  among  the  creditors  of  the  insolvent, 
it  is  open  to  tbe  objection  that  tile  proper  remedy  in  sach  case 
is  to  apply  in  the  first  instance  to  the  court  having  original  juris- 
diction of.  the  insolvent  proceedings.  Denmrrer  sustained. 


William  Carnoe  vs.  Inhabitants  op  Freetown. 

Am  iaiMibitaiit  of  P.,  beinp  ont  of  health,  |^ve  vp  bnainesl  there  and  Temored  to  T,  with  ttie 
tnteation  ^  rttxmiimng  there  tfaraogh  the  minuner,  and  retoTaisff  to  P.  in  the  autvnii  to 
reside  and  do  business  there.  The  next  autaxon  his  health  was  restored,  but,  not  finding 
ntis&ctory  business  in  P.,  he  remained  in  F.  until  the  follo^ng  March,  when  he  entered 
teto  baiinea  dsawhcre,  and  intended  «■  soon  aa  be  «OQld  make  arrangementi,  to  reoievie 
to  C.  to  mUe,  aad  made  «  contract  for  the  r^movAl  of  his  furaitore  to  C*  aa  aoon  aa  poa- 
Bible,  and  on  the  first  of  May  put  it  on  board  a  vessel,  and  a  few  days  after  pexBonally 
lemoyed  to  C.    ffeid,  that  he  was  rightly  taxed  in  T.  on  said  first  of  May. 

Action  of  contract  to  recoyer  back  a  tax  assessed  bf  the 
defendants  upon  tbe  plaintilTB  poU  and  personal  estate  for  the 
year  1855.  IVial  in  the  conrt  of  common  pleas  before  MeUen^ 
C.  X,  who  allowed  ttie  following  Inll  of  exceptions  : 

The  only  question  opon  which  the  parties  were  at  issue  wae, 
whether  the  plaintiff  was  an  iohabitaiit  of  Freetown  on  the  first 
day  of  May  1856 ;  and  for  the  purposes  of  i^e  trial  it  ws,fy  ad- 
mitted that  if  at  any  time  subsequent  to  1853  the  plaintiff  had 
acquired  a  domicil  in  Freetown,  he  had  hie  domicil  there  on 
said  firet  day  of  May. 

The  pkioKff  offered  eridence  lending  to  prove  the  following 
bets  :  He  was  a  native  of  tbe  defendant  town,  where  he  resided 
with  his  parents  until  the  fall  of  1848,  when  he  removed  to 
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ProyideDoey  and  there  continaed  to  reside  until  tbe  6th  or  7th  of 
April  1854.  Id  the  fall  of  1844  the  plaintiff's  father  and  mother 
removed  from  Freetown  to  Providence,  where  they  both  continaed 
to  reside  until  the  death  of  his  father,  and  his  mother  afterwards, 
until  August  1854,  when  she  gave  up  her  house,  and  removed 
with  all  her  furniture  to  Freetown  to  attend  on  a  sick  sister. 
Some  time  prior  to  1854  the  plaintiff  had  married  the  daughter 
of  a  resident  of  Freetown;  but  boarded  in  the  family  of  his 
father  both  before  and  after  his  marriage  and  until  April  1854, 
when,  on  account  of  the  condition  of  his  health,  which  had  been 
gradually  failing  for  two  years,  he  gave  up  his  business  in  Provi- 
dence, and  with  his  wife  removed  to  Freetown,  carrying  with 
him  his  furniture,  consisting  of  a  few  articles  which,  for  his 
better  accommodation,  he  had  used  while  boarding  with  his 
mother. 

The  plaintiff  himself  testified  that  when  he  removed  to  Free- 
town, he  did  it  with  the  intent  of  remaining  there  through  the 
warm  weather,  and  of  returning  to  Providence  as  early  as  the 
September  following,  to  do  such  business  in  Providence  as  he 
could  find  to  do,  and  reside  there.  He  remained  with  his  wife 
in  Freetown  until  September  1854^  when,  his  health  being  suffi- 
ciently restored,  he  attempted  to  get  into  business  in  Providence, 
and  for  that  purpose  went  there  several  times  during  the  subse- 
quent fall  and  winter,  but  did  not  succeed  in  finding  business 
agreeable  to  him  before  the  27th  of  March  1855,  up  to  which 
time,  except  when  temporarily  absent,  he  continued  to  reside 
with  his  wife  in  Freetown.  On  the  27th  of  March  1855  the 
plaintiff  went  to  Providence  and  bought  the  interest  in  a  cotton 
manufactory  in  Uxbridge  in  this  state,  and  on  the  2d  of  April 
1865  entered  into  a  partnership,  under  which  he  had  since  cai^ 
ried  on  the  factory.  About  the  middle  of  April  1855  he  hired  a 
house  in  Cumberland,  R.  I.,  and  made  a  contract  for  the  car- 
riage from  Freetown  to  Providence,  as  soon  as  possible,  of  hb 
furniture  and  his  mother's,  which  were  put  on  board  a  vessel 
and  earned  out  of  the  river  on  the  first  day  of  May,  the  earliest 
day  upon  which  the  goods  could  be  conveniently  put  on  board 
the  vessel  on  account  of  the  state  of  the  tides ;  and  a  few  days 
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ftfterwards,  the  plaintiff's  wife  went  to  Comberland,  and  the 
jdaintiff  and  his  family  bad  since  oocapied  said  house.  From 
tiie  27th  of  Maich  1655  to  the  1st  of  May  1855  the  plaintiff  was 
a  part  of  the  time  in  Providence,  a  part  of  the  time  in  Uxbridge, 
and  a  part  of  the  time  in  Freetown,  and  on  said  first  day  of 
May  was  in  Freetown.  The  plaintiff  also  testified  that  at  the 
time  of  entering  into  his  present  bnsiness,  on  the  27th  of  March 
1856,  he  intended,  as  soon  as  he  coald  make  arrangements,  to 
remove  his  family  to  Camberland,  and  reside  there.  It  was  also 
shown  by  the  plaintiff,  that  for  the  year  1854  he  was  taxed  in 
Pnxvidence,  bat  did  not  pay  that  tax  until  June  1855,  after  the 
defendants  had  assessed  him  for  the  year  1855  in  Freetown; 
and  that  in  August  1855  he  was  assessed  as  a  resident  of  Cum- 
berland. 

The  defendants  requested  the  court  to  instruct  the  jury  as 
follows : 

» 1st  That  if  they  should  believe  that,  when  the  plaintiff  left 
Providence  in  April  1854,  he  left  with  an  intent  to  return  to 
Providence  upon  the  restoration  of  his  health,  or  in  the  event  of 
his  being  able  to  form  a  business  connection  satisfactory  to  him- 
self, or  other  uncertain  contingency;  and  that  during  this  time 
he  had  no  house,  tenement  or  place  of  business  in  Providence ; 
this  would  not  be  such  an  intent  to  return  as  would  prevent  his 
acquiring  a  domicil  in  Freetown. 

^*2d.  That  if  upon  the  evidence  the  jury  shall  be  satisfied 
that  on  the  2d  of  April  1855,  in  forming  his  connection  in  busi- 
ness in  which  he  is  now  engaged,  and  from  that  time,  the  plain- 
tiff intended  to  take  up  bis  residence  in  Cumberland,  B.  L,  this 
abandonment  of  his  intention  to  return  with  his  family  from 
Freetown  and  resume  his  residence  in  Providence  would  fix  bis 
domicil  in  Freetown  until  such  time  as  he  did  acquire  a  domicil 
in  Cumberland." 

These  instructions  the  court  declined  to  give ;  but  offered  to 
instruct  the  jury  that  if  they  should  believe  the  testimony  of  the 
plainti£^  be  would  be  entitled  to  a  verdict  Whereupon  a  ver- 
dict was  taken  for  the  plaintiff,  and  the  defendants  alleged 
exceptions. 
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£.  Sanford^  fot  the  defendants* 

C.  L  Reedy  for  the  plaintiff.  The  first  instruction  prayed  for 
was  properly  refused,  because  there  was  no  evidence  to  which  it 
was  applicable.  Drake  v.  Ourtisy  1  Cash.  395.  The  fact  that 
the  plaintiff  did  not  return  to  Proyidence  as  soon  as  he  first 
intended  does  not  affect  the  case.  Sears  v.  Boskm^  1  Met  250. 
FUchburg  v.  Winchendon^  4  Cush.  IdO* 

The  second  instruction  prayed  for  was  aldo  rightly  refused. 
The  plaintiff  did  not  lose  his  residence  in  Providence  until  he 
gained  one  somewhere  else ;  and  8uppo:5ing  he  still  had  one  in 
Providence,  (which  is  the  hypothesis  on  which  the  second  request 
is  based,)  the  mere  determipataou  to  go  to  Cumberland  would 
not  give  him  a  domicil  in  Freetown,  but  he  would  retain  his 
domicil  in  Providence  until  he  actually  acquired  one  in  Cam?* 
berland.    Btdkky  v.  WiUiamstaWfh  3  Gray,  49& 

The  instruction  which  the  court  proposed  to  give  was  correek 
The  plaintiff  never  lost  his  domicil  until  his  actual  removal  to 
Cumberland. 

SuAW,  C.  J.  On  the  Ist  of  May  1855,  when  this  tax  was 
assessed,  the  plaintiff  had  ceased  to  be  domiciled  in  Providence, 
because  he  had  in  fa^ct  quitted  it,  and,  as  early  certainly  aa 
March,  abandoned  his  intention  to  return  to  it  He  had  not 
acquired  a  domic^  in  Uxbridge  or  Cumberlaud,  because  he  had 
not  removed  there,  nor  exercis^  any  right  of  citizenship  there ; 
he  had  only  an  intention  of  removing.  He  was  actually  in  per* 
son  in  Freetown  on  the  1st  of  May,  and  had  no  domicil  for 
taxation  elsewhere.  He  was  therefore  taxable  in  Freetown. 
See  Holmes  v.  Greene^  7  Gray,  299;  Bulkle§f  v.  WUliameiawth  8 
Gray,  493;  Mlbum  v.  BemeU^  3  Met  199* 

JSocceptwu  nutamed. 
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Oliver  8.  WiLBtjR  vs.  SAMtJEL  Taber. 

Under  Rev.  Sts.  c.  85,  ^§  11, 12,  an  entry  in  a  record  of  a  justice  of  the  peace  that  the  **(!•- 
iendant  ajipears  and  pJeada  oraHj  and  sayv  he  to  not  goilty  **  is  a  joinder  of  isitie;  and 
the  defendant  can  give  in  evidence  any  matter  admissible  under  any  general  or  special 
idea  in  bar;  and  if  the  case  Is  carried  hy  appeal  to  the  court  of  common  pleas,  and  no 
forthor  pleadittg  is  ordered,  the  aane  evidenoe  is  adnissiWe  tbere,  m  vtokt  have  been 
in  the  ooort  below. 

Action  op  tort,  commenced  before  a  justice  of  the  peace. 
The  declaration  alleged  that  "  the  defendant  by  his  cattle  forcibly 
entered  the  plaintiff's  close  in  Raynham,"  (described,)  and  "  by 
said  cattle  trod  down  and  depastm^ed  the  grass  there  standing 
and  growing."  The  record  of  the  justice,  after  stating  the 
cause  of  action  and  the  defendant's  appearailce,  proceeded  as 
follows :  ^  And  now  the  defendant  comes  and  defends  and 
pleads  (orally)  and  says  that  he  is  not  guilty.  Issue  being 
joined,  after  a  full  hearing,  it  appears  to  the  said  justice  that 
the  said  defendant  is  guilty,**  The  record  then  stated  a  judg- 
ment for  the  plaintiff,  and  an  appeal  to  the  court  of  common 
pleas,  where  the  case  was  tried  before  Melleriy  C.  J.,  who  allowed 
this  bill  of  exceptions : 

**  No  answer  was  filed  in  the  court  of  common  pleas.  The 
plaintiff  did  not  request  the  court  to  order  the  defendant  to  file 
an  answer,  nor  did  the  defendant  ask  leave  to'  file  one,  but 
elected  to  go  to  trial  upon  the  pleadings  which  appeared  by  the 
justice's  record. 

•*  On  the  reading  of  the  writ,  the  plaintiff  asked  the  court 
that  the  defendant  might  be  called,  because  no  answer  had  been 
filed.  But  the  court  overruled  the  motion,  on  the  ground  that  it 
appeared  that  an  issue  had  been  joined  before  th^  justice  of  the 
peace. 

^  During  the  trial,  the  defendant  offered  evidence  tending  to 
show  that  when  the  defendant's  cattle  went  upon  the  plaintiff's 
land  they  did  so  on  account  of  the  plaintiff's  negligence  in 
maintaining  his  part  of  the  division  fence  between  the  plaintiff 
and  defendanti  which  the  plaintiff  was  bound  by  prescription  tc 
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maintaiD.  To  this  evidence  the  plaintiff  objected,  on  the  ground 
that  it  was  inadmissible  under  the  pleadings  in  the  case.  The 
objection  was  ovemiledi  and  the  evidence  admitted.  The  ver- 
dict was  for  the  defendant  To  which  rulings  the  plaintiff 
excepts," 

C.  L  Reedy  for  the  plaintiff.  1.  A  joinder  of  issue  by  an  oral 
plea  before  a  justice  of  the  peace  can  only  be  shown  by  bis 
record  ^  that  the  defendant  appears,  and  orally  denies  the  plain- 
tiff's right  to  maintain  his  action,  and  puts  himself  on  trial ;  or 
words  to  that  effect'*  Rev.  Sts.  c.  86,  §§  11, 12.  The  record 
does  not  show  ^  words  to  that  effect,"  but  the  technical  general 
issue  in  trespass,  ^'  not  guilty."  It  was  not  the  plea  permitted 
by  the  statute,  and  should  not  have  been  allowed  by  the  justice, 
or  treated  as  affording  any  obstacle  to  a  default  in  the  court 
of  common  pleas.    Rule  19  of  C.  C.  P.  in  1855. 

2.  If  this  was  a  sufficient  joinder  of  issue,  the  case  should 
have  been  tried  in  that  court  according  to  its  own  rules,  and 
nothing  should  have  been  admitted  in  evidence  which  would  not 
be  admissible  under  the  general  issue.  MutU  v.  Wilson^  1  Met 
309.  The  evidence  offered  was  not  admissible  under  the  gen- 
eral issue.  2  Oreenl.  Ev.  §  625.  1  Chit  PI.  (6th  Amer.  ed.) 
492,  493.  Knapp  v.  Salsbwry^  2  Campb.  500.  MUman  v.  DoU 
welly  2  Campb.  378. 

J.  IBrovmy  for  the  defendant. 

Merrick,  J.  The  exceptions  of  the  plaintiff  must  be  over- 
ruled. The  entry  upon  the  record  of  the  magistrate  that  the 
<<  defendant  appears  and  pleads  orally  and  says  he  is  not  guilty," 
is  equivalent  to  a  denial  of  the  plaintiff's  right  to  maintain  his 
action,  and  is  exactly  to  the  same  effect  as  if  those  words  had 
been  used.  This,  by  express  permission  of  the  statute,  is  a 
joinder  of  the  issue,  upon  which  a  trial  may  be  bad.  The 
defendant  was  therefore  entitled  to  proceed  to  trial ;  and,  by  a 
further  provision  of  the  statute,  to  give  in  evidence  any  matter 
which  would  have  been  admissible  if  the  defence  had  been 
made  under  any  general  or  special  plea  in  bar.  Rev.  Sts.  c.  85| 
§§  11,  12.  No  new  pleading  was  ordered,  and  therefore  none 
was  required  in  the  common  pleas,  when  this  case  was  carried 
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there  by  appeal.  And  the  rights  of  the  partiesi  in  relation  to  the 
production  of  evidence  upon  the  trial  in  that  coart,  were  the 
same  as  those  to  which  they  were  entitled  when  they  were  be- 
fore the  magistrate  to  whom  the  writ  was  made  returnable. 
Rule  19  of  a  a  P.    See  also  iS(.  1836,  c  273. 

Exceptions  overruled. 


Abigail  Winblow  vs.  Danibl  Driskblu 

Xvid«iio6  tliat  neithor  of  the  parties  to  a  deed  nndentood  its  legal  effect  and  operation  • 
the  time  of  its  delivery  is  inadmissible  to  defeat  the  deed. 

Writ  of  bntbt  to  recover  a  life  estate  in  the  premises  de- 
scribed in  the  writ  Trial  before  TTtomas^  J.,  who  signed  the 
following  bill  of  exceptions : 

^  The  demandant  produced  a  lease  of  the  premises  made  to 
her  by  the  tenant  for  and  during  the  term  of  her  natural  life ;  and 
proved  its  execution.  The  tenant  then  admitted  that  there  was 
the  usual  delivery  of  the  instrument ;  but  contended  that  there 
was  no  legal  delivery  in  this  case,  for  the  reason  that  neither  of 
the  parties  understood  the  legal  effect  of  the  instrument,  or  its 
operation ;  and  offered  to  prove  such  to  be  the  fact  But  the 
court  ruled  such  testimony  to  be  incompetent,  and  instructed 
the  jury  to  find  a  verdict  for  the  demandant  And  the  tenant 
excepts.'' 

J.  CL  Stone^  for  the  tenant 

K  C.  Pitman^  for  the  demandant,  was  stopped  by  the  court 

Bt  the  Court.  Nothing  is  better  settled  than  the  rule  which 
precludes  a  party  from  proving  that  he  misunderstood  the  legal 
effect  of  a  written  contract,  which  has  been  duly  executed  and 
delivered  by  him,  where  there  is  no  allegation  of  fraud  by  which 
be  was  mided  or  deceived.  Exceptions  overrulecL 
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Edwin  B.  Gifford  vs.  William  Babxer  &  another. 

The  right  of  an  insolvent  debtor  to  a  certificate  of  dlschai^  apon  the  assent  of  the  requi- 
site proportion  of  his  creditors  whose  debts  ara  |rof«d  at  the  expbation  of  the  sis  mootbs 
cannot  be  affected  by  the  subsequent  expunging  of  the  proof  of  any  debt  as  having  been 
allowed  by  mistake. 

Appeal  from  a  decree  of  the  jndge  of  insolvency  in  Bristol^ 
refasing  a  certificate  of  discharge  to  an  insolvent  debtor.  The 
case  was  submitted  to  this  coart  upon  the  following  facts : 

On  the  ia«t  day  of  the  six  montiis  from  the  assignment,  the 
appellant  procured  and  filed  with  the  register  of  insolvency  the 
consent  in  writing  to  his  discharge  of  a  majority  in  number  and 
value  of  the  creditors  who  bad  proved  their  claims.  At  a  sub- 
sequent adjournment  of  the  third  meeting,  the  judge,  in  the 
presence  of  the  debtor,  creditors  and  assignees,  passed  an  order 
striking  out  a  portion  of  one  of  those  claims,  as  having  been 
entered  by  mistake  and  on  the  supposition  that  the  creditor, 
who  was  a  surety  of  the  debtor,  had  paid  a  certain  sum  which 
be  had  not  This  striking  out  reduced  tbe  amount  of  the  claims 
of  creditors  who  had  assented  to  the  discharge  to  less  than  one 
half;  and  tbe  judge  therefore  refused  the  certificate. 

O.  PrescoU,  for  tbe  appellant,  cited  St.  1848,  c.  304,  §  9 ;  Mer^ 
nam  v.  Richards,  3  Gray,  252 ;  Gates  v.  Campbell,  8  Gush.  104; 
Leigh  V.  Arnold,  5  CusL  615. 

No  appearance  for  ihe  assignees. 

BioELow,  J.  The  insolvent's  rights  were  fixed  by  the  state 
of  the  record  at  the  expiration  of  the  six  months.  If  he  then 
had  tbe  assent  of  the  requisite  (Mroportion  of  the  creditors  whose 
claims  appeared  to  be  proved  upon  tbe  record,  he  was  entitled 
to  his  discharge ;  he  has  no  means,  except  tbe  record,  of  know* 
ing  what  claims  are  l^ally  proved;  nor  could  bis  rights  be 
affected  by  a  subsequent  amendment  of  the  record.  Any 
other  rule  would  work  great  injustice  to  him ;  for  he  may,  by 
relying  on  the  record,  have  been  prevented  from  obtaining  the 
assent  of  other  creditors  within  the  six  months. 

Decree  reversed. 
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Ajcva  Hatdbn  vs.  Willavb  SmxjL* 

1  promfat  t*  pty  "  J.  S.  or  bis  wift  A.  S.**  «ii  aanaity  **  daring  their  natatal  Mve^"  m  a 
promise  to  pay  during  their  Joint  lives  and  the  life  of  the  sarriyor. 

Action  of  contract  on  this  note :  "  Bridgewater,  October  90, 
1842.  For  TCtkie  received  I  promise  to  pay  Charles  Hayden  or 
his  wife  Anna  Hayden  the  snm  of  eight  dollars  yearly  daring 
their  natural  lives.  Willard  Snell." 

The  plaintiff  in  her  declaration  set  forth  the  making  of  the 
note,  the  death  of  her  hnsband,  and  the  sabseqnent  refusal  of 
the  defendant  to  pay  the  annuity  to  her.  The  defendant  de- 
murred, upon  the  ground  that  the  declaration  showed  no  cause 
of  action,  because  upon  the  face  of  the  note  nothing  was  to  be 
'  paid  after  the  death  of  either  payee.  In  the  court  of  common 
pleas,  BriggSj  J.  overruled  the  demurrer,  and  the  defendant 
alleged  exoeption& 

£•  AmeSf  for  the  defendant  The  words  ^  dosing  their  natural 
lives"  shonld  be  conatruied  aecocding  to  grammatioal  rules. 
Love  V.  JRores,  13  Bast,  84.  Perry  v.  Skiwner,  2  M.  &  W.  471. 
^  During  their  nataral  Uvea ''  or  <^  during  their  iiv«B  "  is  the  same 
as  ^  during  their  joint  lives,"  and  not  the  sotne  as  ^  during  their 
lives  and  the  life  of  the  survivor  of  ibem.'^  The  words  do  not 
admit  of  so  much  doubt  as  to  call  in  aid  the  rule  of  construing 
the  words  most  strongly  against  tiie  grantor.  Adojns  v.  Warner^ 
83  Verm.  411. 

/.  JSrownj  fox  the  plaintifil 

BiesLoWy  J.  The  contract  declared  on  was  in  legal  effect  au 
agreement  to  pay  the  stipulated  sum  yearly  to  both  of  the  per- 
sons named  as  promiseesi  and,  so  long  as  both  survived,  an 
actioii  might  have  been  maintained  in  their  names  jointly. 
Osgood  v.  Pearsons^  4  Gray,  45&  WiMoughby  v.  WiUovghby^  5 
N«  IL  244*  Upon  the  deaih  of  either,,  the  right  of  action  would 
remain  in  the  survivor.  1  Ghit.  PL  (6th  Amer.  ed.)  21.  It  was 
therefore,  legally  interpreted,  a  pronaise  to  pay  both  and  the  sur- 
vivor of  them  so  long  as  they  or  eitlier  of  them  should  lire. 
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The  purpose  of  adding  to  the  contract  the  words  *^  daring  thek 
natural  lives  "  was  not  to  change  the  legal  effect  of  the  promise 
to  the  two,  so  as  to  limit  the  liability  to  their  joint  lives,  but  to 
mark  the  period  when  the  annuity  should  cease.  Not  being 
intended  as  an  absolute  promise  to  pay  a  certain  fixed  sum  at 
all  events,  it  was  necessary  to  add  a  clause  which  should  indi* 
cate  the  time  when  the  yearly  payment  was  to  terminate. 

Demurrer  overruled. 


Bridget  Rbarbon  i;^.  Babtholobibw  Bubsbll. 

A.  bastardy  prooen  is  not  to  be  diimJiBed  by  the  eenri  of  comnKm  pleas  beeanse  the  attor- 
ney appearing  there  for  the  complainant  Is  the  Justice  before  whom  the  sworn  accusation 
was  made. 

Bastardy  process.  The  justice  before  whom  the  eoroplaint 
was  instituted  and  the  complainant^s  examination  taken,  and 
who  issued  the  warrant  for  the  respondentia  arrest  and  took  his 
recognizance  for  his  appearance  at  the  court  of  common  pleasy 
entered  the  papers  in  that  court  and  appeared  there  as  the  com- 
plainant's only  attorney.  On  this  ground  that  court  on  motion 
of  the  respondent  dismissed  the  complaint,  and  the  complainant 
appealed. 

L.  Lapkamy  far  the  complainant. 

•71  Brown,  for  the  respondent 

Dewet,  J.  The  provisions  of  the  Bev.  Sts.  ^  85,  ^  34,  that 
<^  no  justice  shall  be  retained  or  employed  as  counsel  or  attorney 
before  any  court,  upon  appeal  or  otherwise,  in  any  suit  or  action 
which  shall  have  been  previously  determined  before  himself,^ 
are  such  as  to  prohibit  in  all  cases  the  appearance  of  a  person 
as  counsel  who  has  previously  officiated  as  a  justice  in  the  same 
case.  It  is  not  necessary  therefore,  with  reference  to  such  ap- 
pearance as  counsel,  to  consider  particularly  the  question  whether 
this  is  a  civil  action.  The  A.  of  1851,  c.  96,  seems,  however,  to 
have  distinctly  marked  its  character,  by  decktring  that  its  pro* 


Digitized  by 


Google 


OCTOBER  TERM  1867.  367 

HntcUiw  9t  another  «.  BTinet  U  iriib* 

ceedings  Bhall  be  ^according  to  the  coone  of  proceedings  in 
chril  cases."  The  Bey.  Sts.  e.  86,  ^  84,  do  clearly  preclude  the 
justice  from  appearing  as  attorney  or  counsel  upon  the  trial  of 
the  case  upon  the  appeal  taken  to  tfae  court  of  common  pleas, 
and  to  this  extent  the  ruling  was  propter.  Bat  there  was  no 
occasion  for  the  further  order  dismissing  the  complaint,  if  the 
complainant  elects  to  appear  by  herself  or  by  other  counsel 
The  provision  of  the  same  statute,  that  a  justice  shall  not 
^try  any  civil  action  commenced  by  himself  or  by  his  order 
or  direction,  and  every  civil  action  so  commenced  shall  be  dis« 
missed,"  is  not  applicable  to  the  present  case.  There  is  nothing 
to  show  that  this  suit  was  commenced  by  the  order  or  direction 
of  the  justice,  or  that  he  was  in  any  way  employed  as  attorney 
or  counsel  until  after  the  respondent  was  apprehended  and  or* 
dered  by  the  justice  to  give  bonds  to  answer  to  said  complaint 
at  the  next  term  of  the  court  of  common  pleas. 

The  order  dismissing  the  appeal  was  erroneous,  and  the  case 
must  be  remitted  to  the  court  of  common  pleas  for  further  pro- 
ceedings. 


Henbt  S.  Hutchins  &  another  vs.  Patrick  Btbnes  &  wile. 

It  ttems,  that  in  this  commonwealth  sealing,  wUhont  signing,  it  not  a  sniBcient  ezecatiov 

of  a  oonveyanM  of  land. 
A  committee  empowered  hy  vote  of  a  corporation  to  aatborize  the  treasurer  to  convey  real 

estate  may  oommnnicate  snch  authority  orally. 
An  assignment  of  a  mortgage  ot  real  estate  from  a  corporatiott,  concluding,  **In  witness 

whereof  the  said  B.  C.  S.  Bank,  hy  J.  S.,  their  treasuvsr,  duly  aathoriied  for  this  purpose, 

have  hereunto  set  their  name  and  seal,"  signed  "  J.  S.,  Treasurer  B.  C.  S.  Bank,"  ana 

sealed,  is  in  form  executed  by  the  corporation. 

Writ  op  entry  to  foreclose  a  mortgage  of  real  estate.  At 
the  trial  in  the  court  of  common  pleas  before  Briggs^  J.,  the 
plaintiflb  claimed  to  hold  the  mortgage  by  an  assignment  which 
purported  in  the  body  thereof  to  be  from  the  Bristol  County 
Savings  Bank|  and  concluded  thus  i 
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'^  In  witness  whereof  the  said  Bdstol  CSonntf  Sayings  Banbi 
by  George  Atwood,  their  treasurer,  duly  anliiorissed  for  this  pur- 
pose, have  hereunto  set  their  name  and  seal  this  twenty  ninth 
day  of  November  1856. 

"Geo.B.Atwood,Tr.         | 
'<  Bdstol  County  Savings  Bank.  (  ^        '^ 

^  Then  George  B.  Atwood  acknowledged  the  fovegoing  iostra- 
raent  to  be  the  free  act  and  deed  of  the  said  Bristol  County 
Savings  Bank  and  of  himself. 

<'  George  M.  Woodward,  Justice  of  the  Peaee.^' 

To  porove  the  authority  of  the  treasurer  to  execute  this  assign* 
menty  the  plaintiffs  relied  upon  the  by4aws  of  the  cocpoiatiou^ 
which  provided  that  it  should  be  managed  by  a  board  of  trus- 
tees, who  should  **  have  control  in  all  oftattars  of  the  institution 
not  specially  provided  for,'^  and  **  have  power  to  ^ct  a  treasurer 
and  such  other  officers  as  the  interests  of  the  institution  might 
require ; "  and  upon  votes  of  the  trustees  and  of  the  corporation, 
^  that  the  treasurer  be  authorized  to  sign  all  deeds  and  inBtro- 
ments  for  the  legal  conveyance  of  real  estate,  under  the  dijeotion 
of  the  committee  of  investment" 

The  treasurer  testified  that  the  committee  of  investment  held 
meetings  every  Monday,  but  kept  no  records  of  their  doings. 
He  also  testified,  against  the  defendants'  objection,  that  he  was 
authorized  by  that  committee  to  execute  this  assignment. 

Upon  this  evidence  the  defendants  objected  to  the  admission 
of  the  assignment  of  the  mortgage, 

^<lst  Because  it  did  not  appear  that  the  treasurer  had  the 
requisite  legal  authority  from  the  corporation  to  execute  said 
assignment. 

^  2d.  Because  said  assignment  was  not  so  executed  as  to  be 
the  act  and  deed  of  the  corporation.'' 

But  the  judge  overruled  the  objections,  and  permitted  the 
deed  to  be  offered  in  evidence.  A  verdict  was  taken  for  the 
plaintiffs,  and  the  defendants  alleged  exceptions. 

JB.  Sanfordy  for  the  defendants.  The  assignment  of  the  mort- 
gage was  not  proved.  The  direction  of  the  comoiittee  of 
investment  to  the  treasurer  should  be  in  writing,  and  by  r^ 
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corded  vote  of  the  committee.  And  the  assignment  was  not 
executed  in  the  corporate  namey  nor  with  the  corporate  seaL 
Ehoell  V.  Skaw,  16  Mass.  42,  and  notes  thereto  in  1  Amer.  Liead. 
Gas.  (3d  ed.)  575,  &  cases  there  cited  Brinlep  y.  Manrij  2 
Cnsh.  337. 

K  H.  Bennett^  for  the  plaintiSb.  The  trustees  had  by  the 
by-laws  "control  in  all  matters  not  specially  provided  for,"  and 
the  treasurer  testified  that  he  had  the  authority  of  the  committee 
of  investment  to  assign  this  mortgage. 

The  assignment  was  duly  executed.  The  corporation  are  the 
grantors  named  therein ;  they  declare  that  they  have  set  ^  their 
corporate  name  and  seal "  thereto ;  and  it  is  acknowledged  to  be 
^  their  £ree  act  and  deed."  As  their  corporate  name  is  actually 
signed,  the  preceding  words,  "  Geo.  B.  Atwood,  Tr."  may  be 
rejected  as  immaterial.  See  Mill  Dam  Foundery  v.  Ebvey^  21 
Kck.  417. 

Even  if  no  name  were  attached,  the  corporate  seal  would  be 
quite  sufficient  2  Bl.  Oom.  306.  Cromwell  v.  Orunsden^  2 
Salk.  462.  It  is  so  held  in  England,  even  under  the  statute  of 
frauds.  Cooch  v.  Chadnuinj  2  Ad.  &  El.  N.  R.  580.  Avelim  v. 
Whisson,  4  Man.  &  Gr.  801.  Cherry  v.  Hemingy  4  Exch.  631. 
Shep.  Touchst.  (Prest  ed.)  56,  note.  And  in  the  Rev.  Sts. 
c.  59,  §  1,  "  deed  executed  "  means  as  at  common  law.  [Bige- 
LOW,  J.  Sections  16  &  18,  providing  for  "  proving  the  hand- 
writing  of  the  grantor  and  of  any  subscribing  witnesses"  of 
unacknowledged  deeds,  imply  that  he  must  sign.]  In  those 
cases,  perhaps.  But  they  equally  imply  that  there  must  be  wit- 
nesses, which  this  court  has  decided  to  be  unnecessary.  Dole 
V.  Thurlowj  12  Met  166.  [Bigblow,  J.  By  §  29,  "all  es- 
tates  or  interests  in  lands,  created  or  conveyed  without  any 
instrument  in  writing,  signed  by  the  grantor  or  his  attorney, 
shall  have  the  force  and  effect  of  estates  at  will  only."]  If  an 
estate  at  will,  it  is  sufficient  for  this  case.  And  our  statute  is 
not  more  positive  than  the  English.  [Bigelow,  J.  "  And  no 
estate  or  interest  in  lands  shall  be  assigned,  granted  or  surren- 
dered, unless  by  a  writing  signed  as  aforesaid,  or  by  operation 
of  law."    Rev.  Sts.  e.  59,  §  29.] 

VOL.  IX.  24 
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Mbtcalf,  J.  The  defendants'  counsel  contends  that  the  di- 
rection of  the  committee  of  inYestment  to  the  treasmer  should 
have  been  in  writing  and  by  their  recorded  vote.  Bat  the  com* 
mittee  kept  no  records,  and  were  not  bound  to  keep  any ;  nor 
was  it  necessary  that  their  direction  should  be  in  writing.  An« 
gell  Ac  Ames  on  Corp.  §  291  a. 

The  defendants'  main  reliance  is  on  the  objection  that  the 
assignment  in  question  was  not  so  executed  by  the  treasurer  as 
to  be  the  act  and  deed  of  the  corporation.  But  we  are  of  opin* 
ion  that  this  objection  cannot  be  sustained.  The  assignment 
was  made  in  the  name,  and  as  the  act,  of  tbe  corporation, 
according  to  the  rule  laid  down  in  Combers  ease^  9  Co.  76  6, 
and  always  adhered  to  in  England  and  in  this  commonwealth. 
In  BrifUey  v.  Mann^  2  Cash.  337,  and  in  ElweU  v.  Skaw^  16 
Mass.  42,  cited  for  the  defendants,  that  rule  had  not  been  com*- 
plied  with.  The  distinction  between  this  case  and  those  is 
most  manifest  Nor  is  there  in  the  collection  of  dedsions  on 
this  point,  in  1  Amer.  Lead.  Cas.  to  which  we  were  referred,  a 
single  case  that  renders  the  validity  of  this  assignment  doubtful. 

OondUional  judgmeni  to  be  entered. 


James  S.  Quinley,  Executor,  vs.  Timothy  G.  Atkins. 

A  deposition  taken  in  another  state  hy  a  magistrate,  whose  certiflGata  states  that  the  depo- 
nent swore  to  the  trath  of  the  deposition,  is  admissible  in  evidenoe,  thongfa  the  ceitifl- 
cate  does  not  state  that  the  deponent  was  sworn  pre^ously  to  his  examination. 

Proof  that  written  notice  was  given  of  the  filing  of  interrogatories  maj  be  made  without 
giving  notice  to  prodooe  said  written  notice. 

Action  of  contract  for  work  and  labor.  At  the  trial  in  the 
court  of  common  pleas,  tbe  plaintiff  offered  in  evidence  a  depo* 
sition  taken  in  New  Hampshire  under  a  commission,  to  the 
admissibility  of  which  the  defendant  made  two  objections. 

1st  The  only  statement  in  the  caption  of  the  swearing  of  the 
witness  was,  that  on  the  day  appointed  for  taking  tbe  deposition 
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he  appeared  before  the  magistratei  <<  and  made  solemn  oath  that 
the  within  deposition,  by  him  subscribed,  contains  the  trath|  the 
whole  truth,  and  nothing  bat  the  truth,  relative  to  the  cause  for 
which  it  was  taken."  The  defendant  objected  to  the  sufficiency 
of  the  caption,  on  the  ground  that  it  did  not  appear  that  the  de> 
ponent  was  sworn  before  he  answered. 

2d.  The  plaintiff,  in  order  to  show  that  he  duly  gave  notice 
u>  the  defendant  of  the  filing  of  the  interrogatories  before  taking 
out  the  commission,  introduced  a  witness  who  testified  that  he 
sent  a  written  notice  to  the  then  attorney  for  the  defendant,  since 
deceased.  At  this  point,  the  defendant  objected  to  the  witness 
stating  the  contents  of  the  notice.  The  witness  then  further 
stated  that  he  had  no  copy  of  the  notice.  The  defendant  still 
objected  to  the  witness  stating  the  contents  of  the  notice,  on 
the  ground  that  it  was  incompetent ;  and  that,  if  competent  in 
any  event,  it  was  not  competent  tiU  after  notice  to  produce  said 
written  notice  had  been  first  given  to  the  defendant 

But  Briggs^  J.  admitted  the  witness  to  testify  as  to  the  con- 
tents of  said  notice ;  and  ruled  that  the  caption  was  sufficient, 
and  that  the  deposition  was  admissible.  To  these  rulings,  after 
verdict  for  the  plaintifi)  the  defendant  excepted. 

C.  L  Reedf  for  the  defendant. 

K  M  Bennett^  for  the  plaintifil 

Mbtcalf,  J.  There  is  no  legal  ground  for  these  exceptions. 
The  objection  to  the  admissibility  of  the  deposition  must  be 
overruled,  on  the  authority  of  Amherst  Bank  v.  Rootj  2  Met. 
522,  which  case  cannot  be  distinguished  from  this.  And  the 
objection  to  the  proof  of  the  notice  that  was  given  of  the  filing 
of  interrogatories  must  also  be  overruled.  When  an  instrument 
to  be  proved  is  itself  a  notice,  it  may  be  proved  without  giving 
notice  to  produce  it  So  said  Mr.  Justice  Bayley,  in  the  case  of 
Colling  V.  Treweek,  9  D.  &  B.  460,  and  6  B.  &  C.  398,  and  so 
say  the  treatises  on  evidence.  2  Phil.  Ev.  (6th  Amer.  ed*)  226. 
1  GreenL  Ev.  §  561.  2  Stark.  Ev.  (4tb  Amer,  ed.)  974.  See 
also  Swaine  v.  LewU,  5  Tyrw.  998,  and  2  Cr.,  M.  &  R.  261. 

Exceptions  overruled. 
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James  W.  Riley  vs.  Constant  Tabeil 

Ab  oflloer,  wiko-,  after  re«e!ving  an  execution  with  notice  that  the  daim  on  which  tte  jad^ 
ment  had  been  recovered  had  been  assigned  to  another  person  and  itm  prosacnted  at  his 
cost,  collects  the  amount  of  the  execution  and  pars  it  to  the  nominal  plaintiff,  is  liable  in 
tort  to  the  assignee  for  the  amount  of  the  costs  in  the  action  on  the  daim. 

Writ  op  review  of  an  action  of  tort  brought  by  Richard 
Everett  in  the  name  of  Taber  against  Riley  as  a  deputy  sheriff 
for  official  misfeasance. 

At  the  trial  of  the  review  in  the  court  of  common  pleas,  there 
was  evidence  that  Everett,  in  order  to  secure  himself  against 
liability  as  receiptor  for  property  of  Taber  attached  on  mesne 
process,  took  an  assignment  from  Taber  of  a  claim  against  one 
Chace,  which  he  agreed  forthwith  to  sue,  and  did  prosecute  in 
Taber's  name  to  judgment  and  execution,  becoming  liable  for 
Hke  costs  of  that  suit  That  execution  was  delivered  to  Riley, 
as  deputy  sheriff,  with  notice  of  Everett's  interest,  and  direc* 
tions  to  collect  the  amount  of  the  execution  and  pay  it  to 
Everett.  Riley  collected  the  amount,  and,  upon  its  being 
claimed  by  both  Taber  and  Everett,  paid  it  to  Taber.  Briggs^  J. 
instructed  the.  jury  that  if  Everett  did  not  authorize  RUey  to 
make  such  payment  to  Taber,  the  costs  of  the  suit  against 
Chace,  which  Everett  had  paid,  could  be  recovered  in  this 
action.  The  jury  found  a  verdict  for  the  defendant  in  review, 
and  the  plaintiff  in  review  alleged  exceptions. 

B.  Sanfordj  for  the  plaintiff  in  review. 

K  H.  Bennett^  for  the  defendant  in  review. 

Mbrrick,  J.  It  is  contended  by  the  plaintiff  in  review  that  if 
it  appears  from  the  facts  agreed  that  he  ought  to  have  paid  over 
to  Everett  any  part  of  the  money  collected  by  him  on  the  exe- 
cution of  Taber  against  Chace,  the  omission  to  do  so  was  a 
direct  and  immediate  injury  to  Everett,  for  which  he  was  enti- 
tled to  an  action  in  his  own  name,  and  on  account  of  which  he 
could  maintain  none  in  the  name  of  Taber.  It  is  upon  this 
ground  alone  that  be  objects  to  the  correctness  and  regularity  of 
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the  proceedings  in  the  original  action,  and  upon  which  he  claims 
to  be  entitled  to  judgment  in  this. 

But.  the  objection  appears  to  be  founded,  upon  an  entire  mis- 
apprehension of  the  rights  of  the  parties.  No  rules  of  law  are 
more  clear  ot  better  established  than  thoae  which  relate  to  the 
assignment  of  choses  in  action.  The  equitable  assignee  cannot 
maintain  an  action  in  his  own  name  to  collect  a  debt  or  enforce 
a  remedy;  bot  he  may  in  the  name  of  the  assignee.  And 
neither  payment^  nor  a  release  or  discharge  by  the  assignee,  after 
notice  of  the  assignment,  is  ever  allowed  to  affect  the  rights  of 
the  parties  or  to  interfere  in  the  least  degree  with  the  assignee 
in  the  prosecution  and  maintenance  of  his  claim.  Brighan  v. 
Oark,  20  Pick.  43.  Clqpp  v.  Shepard,  2  Met  127.  Jones  v. 
Witter^  13  Mass.  904.  Dunn  v.  Snellj  15  Mass.  481.  There  is 
no  doubt  that  Everett  was  the  equitable  assignee  of  the  debt  due 
from  Chace  to  Taber,  and  that  the  judgment  recovered  was  in 
the  suit  prosecuted  by  him  and  at  his  expense  and  for  his  benefit. 
Of  all  this  the  plaintiff  in  review  had  full  knowledge  before  the 
payment  to  Taber  of  the  balance  of  the  execution  which,  in 
his  official  capacity,  he  had  collected  of  Chace  under  and  by 
force  of  it.  He  was  therefore  liable  to  Everett  still ;  and 
he,  as  equitable  assignee,  alike  of  the  original  cause  of  ac- 
tion,  the  judgment  recovered  and  the  execution  thereon,  had 
a  right  to  prosecute  any  and  every  needful  suit  to  make  his 
remedy  complete.  The  verdict  in  his  behalf  was  therefore 
right,  and  he  is  entitled  to  judgment  upon  it. 

JExcepUans  overruled. 
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William  M.  Colwell  vs*  Hasvbt  M.  Biohards. 

A  receiptor  agreed  to  keep  chatteb  attached  en  meene  procew  until  the  attariiti^g  < 
should  call  for  theoii  and  then  deliver  them  to  him,  and  farther  agreed  to  indemnify  the 
officer  against "  all  costs,  trouble  or  expense  that  vhall  arise  to  him  through  any  defhnlt 
in  consequence  of  his  entrusting  said  property  in  my  bands."  The  receiptor  delirwsd 
tlie  chattels  to  the  owner,  who  disposed  of  them,  and  the  officer,  upon  a  demand  made 
upon  him  within  thirty  days  after  Judgment,  was  obliged  to  satisfy  the  execution.  BeH 
that  the  receiptor  was  liable  to  him,  upon  a  demand  made  after  the  expiration  of  th« 
thirty  days. 

A.0TION  OF  CONTRACT  upon  a  receipt  signed  by  the  defendant, 
which  recited  that  the  plaintiff  bad  delivered  to  him  certain  chat- 
tels, attached  by  the  plaintiff  as  deputy  sheriff  on  mesne  process 
in  favor  of  Elizabeth  Newhall  against  Thaddeus  Phelps ;  and 
condoded  thus :  "  In  consideration  thereof,  I  promise  safely  to 
keep  the  aforesaid  property  until  the  said  William  H*  Colwell 
or  his  order  shall  call  for  it,  then  to  deliver  it  to  him  or  his 
order  at  such  a  time  and  place  as  he  shall  appoint,  in  like  good 
order  and  condition  as  the  same  now  is  in ;  and  I  do  farther 
promise,  that  I  will  save  and  keep  harmless  the  said  William 
H.  Colwell  from  all  costs,  trouble  and  expense  that  shall  arise 
to  him  through  my  default  in  consequence  of  his  entrusting  said 
property  in  my  hands." 

The  parties  agreed  upon  a  statement  of  facts,  admitting  that 
the  plaintiff,  when  this  receipt  was  made,  was  a  deputy  sheriff 
and  that  the  facts  recited  therein  were  true.  The  residue  of  the 
statement  was  as  follows : 

The  property  thus  put  into  the  hands  of  the  defendant  was 
immediately  delivered  by  him  to  Phelps,  who,  while  the  action 
against  him  was  pending,  mortgaged  it  for  its  full  value  to  a 
person  ignorant  of  the  attachment  The  plcdntiff  in  that  action 
recovered  judgment  therein  on  the  17th  of  January  1857,  for 
debt  and  costs  of  suit,  and  took  out  execution  therefor  on  the 
14th  of  February  1857,  which  on  the  16th  of  February,  after 
the  plaintiff  was  out  of  office,  was  delivered  to  Joshua  Lothrop, 
a  deputy  sheriff,  with  instructions  to  make  a  demand  upon  the 
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plaintiff  for  the  property  attached;  and,  if  the  fact  may  be 
proved  by  parol,  it  is  agreed  that  on  the  same  day  Lothrop  duly 
demandcKl  of  the  plaintiff  said  property,  and  the  plaintiff  theie- 
apon  delivered  to  Lothrop  the  contract  in  suit,  first  indorsing 
upon  it  a  request  to  the  defendant  to  deliver  to  Lothrop  the 
property  therein  named.  No  demand  for  said  property  was 
made  upon  the  defendant  until  more  than  thirty  days  after  said 
judgment;  but  one  was  made  before  the  commencement  of  this 
action,  and  the  defendant  refused  to  deliver  it,  Lothrop  re* 
turned  on  the  execution  that  he  had  made  diligent  search  and 
could  find  no  property  of  Phelps,  and  therefore  returned  the 
execution  in  no  part  satisfied.  And  it  is  still  unsatisfied.  The 
plaintiff  has  settled  with  Newhall,  the  plaintiff  in  the  former  suit 

If,  on  the  foregoing  facts,  the  plaintiff  can  maintain  this  ac- 
tion, he  is  to  have  judgment  for  the  amount  of  the  above  execu- 
tion.    Otherwise,  the  judgment  is  to  be  for  the  defendant. 

a  L  Reed  Sf  W.  W.  Blodgett,  for  the  plaintiff. 

C.  B.  Farmtoorthj  for  the  defendant.  The  attachment  was 
dissolved  in  thirty  days  afl;er  judgment ;  and  as  no  demand  was 
made  on  the  defendant  for  the  prc^rty  within  that  time,  he  is 
discharged.  The  defendant  ought  not  to  be  held  in  such  a  case, 
except  on  an  early  notice  ;  for,  as  he  is  a  mere  surety,  be  should 
have  an  opportunity  to  secure  himself. 

The  fact  that  the  plaintiff  was  in  fault}  by  not  having  the 
property  ready  to  deliver  up  on  demand  made  on  him,  cannot 
affect  the  defendant's  liability;  for  be  only  promised  to  be 
responsible  for  his  own  default 

Shaw,  C.  J.  This  receipt  was  an  obligation  to  indemnify  the 
officer,  as  well  as  to  keep  the  property.  The  officer  by  a  de- 
mand within  thirty  days  was  made  liable  for  the  amount  of  the 
property,  and  to  that  extent  was  damnified,  and  the  defendant, 
having  delivered  the  property  to  the  debtor,  and  thereby  dis- 
solved the  attachment,  is  liable.  Webster  v.  Coffin^  14  Mass. 
196.    Lawrence  y.  Bice^  12  Met  536. 

Judgment  for  the  plaintiff. 
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Halsby  D.  Wolcott  &  another  vs.  Boston  Faucet  Company. 

It  is  no  defence  to  an  action  by  the  payee  on  a  negotiable  promissory  note,  that  the  pfadntUT 
had  pledged  it  to  a  third  person  as  collateral  seonnty  for  a  debt  of  which  he  had  since  te» 
dered  payment,  which  the  pledgee  refused  to  receive  or  to  give  np  the  note. 

Action  of  contract  upon  a  promiseory  note  made  by  the 
defendants,  payable  to  the  plaintiffs'  order.  Answer,  that  the 
payees  and  nominal  plaintiffs  pledged  the  note,  without  indors- 
ing it,  to  Ellis  B.  Pitcher,  as  collateral  security  for  a  debt  due 
from  them  to  him,  and,  before  the  note  became  due,  tendered  to 
Pitcher  payment  of  the  debt,  and  demanded  the  note,  but  that 
Pitcher  refused  to  return  it,  and  after  its  maturity  commenced 
this  action  without  the  authority  or  consent  of  the  payees.  The 
plaintiffs  demurred  to  the  answer,  as  setting  forth  no  legal 
defence. 

C.  B.  Famsworthj  for  the  plaintiflfe.  The  defendants  have  no 
right  to  set  up  this  defence.  It  does  not  concern  them.  Pitcher, 
the  pledgee,  once  had  a  right  of  action  on  the  note.  The  tender 
did  not  affect  that  right.  Jarvis  v.  Rogers,  15  Mass.  389.  Steams 
V.  Marsh,  4  Denio,  227. 

E.  H.  Bennett,  for  the  defendants.  If  the  plaintiffi  had  in  fact 
paid  the  debt  for  which  the  note  was  pledged  to  Pitcher,  his 
right  to  sue  on  it  in  the  name  of  the  pledger  would  have  ceased. 
Bowditch  V.  Oreen,  3  Met.  360.  Parks  v.  Hall,  2  Pick.  206. 
The  tender  of  the  debt  has  the  same  effect  Story  on  Bail- 
ments, §  346. 

By  the  Court.  The  answer  is  insufficient  If  the  facts 
pleaded  were  true,  they  showed  a  revocation  of  the  authority 
to  Pitcher,  but  no  bar  to  the  action,  of  which  the  defendants 
could  avail  themselves.  If  the  promisees,  plaintiffs  of  record, 
come  in  and  disclaim,  it  will  be  different 
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Caleb  P.  Lobdell  vs.  Avert  D.  Allen. 

If,  tfter  tbe  execDtfon  of  an  indentare  of  apprenticeship  at  common  law  in  this  common- 
wMltb  bj  tbe  iktfaer  and  the  master  of  the  a{iprentlce»  with  covenants  that  the  apprentice 
fhall  serve  the  master  fkitfaftilly  for  a  term  of  jrears,  and  shall  board  with  his  father  at  a 
certain  rate  as  long  as  the  latter  shall  be  disposed  to  board  him,  the  master  removes  with 
the  apprentice  to  another  state  with  his  and  his  Other's  consent,  the  father,  if  he  snbse- 
qneatly  takes  his  son  away  before  the  expiration  of  the  tenn,  ia  liable  for  breach  of 
hiB  covenants.  AKter,  U  teems,  if  the  apprentice  had  been  tftken  to  the  other  state  with- 
out the  &ther*s  consent. 

Action  op  contract  to  recover  damages  for  tbe  breach  of 
ooveoantB  in  the  following  indenture  of  apprenticesbipi  whereby 
the  defendant's  son  was  bound  to  the  plaintiffi 

^  This  indentare,  made  this  first  day  of  May  1854,  by  and 
between  Avery  D.  Allen  of  Mansfield,  county  of  Bristol,  tailor, 
and  C.  P.  Iiobdell  of  Mansfield,  county  of  Bristol,  Witnesseth : 
That  tbe  said  A.  D.  Allen,  in  consideration  of  the  covenants 
and  agreements  of  the  said  C.  P.  Lobdell,  hereinafter  set  forth 
and  described,  and  in  accordance  with  the  consent  and  wishes 
of  his  son  William  A.,  who  signifies  his  assent  by  subscribing 
their  indentare,  doth  intrust,  bind  and  hereby  indent,  the  said 
William  A.  to  the  said  C.  P.  Lobdell,  to  learn  the  art  and 
trade  of  marble  working,  and  all  its  branches,  as  done  at  the 
shop  of  said  Lobdell,  and  with  him  as  an  apprentice  to  serve 
firom  the  day  of  the  date  of  this  indenture  until  the  first  day 
of  May  in  the  year  1858 ; "  and  the  defendant  covenants  with 
the  plaintiff  '*  that  for  and  during  the  term  aforesaid  the  said 
William  A.  shall  well,  truly  and  faithfully  serve  him,  and  shall 
give  and  devote  to  him  his  time  and  labor ;  that  be  shall  not 
destroy  or  injure  the  property  of  the  said  Lobdell,  but  shall  en- 
deavor to  advance  the  interest  and  benefit  of  his  business,  and 
shall  conduct  himself  in  a  temperate,  honest  and  industrious 
manner ; ''  and  Lobdell  covenants  to  instruct  the  apprentice  and 
supply  him  with  suitable  board  and  lodging,  and  pay  him  cer- 
tain  specified  sums  quarterly ;  and  it  is  further  agreed  that  the 
apprentice  shall  board  with  his  father  as  long  as  the  latter 
shall  be  disposed  to  board  him,  for  tbe  sum  of  $100  p^i  an^ 
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num,  payable  quarterly ;  <<  and  the  said  William  A.  signifies  bis 
assent  to  the  terms  and  covenants  of  this  indentore,  and  prom- 
ises  to  keep  and  perform  the  same  on  his  part" 

At  the  trial  in  the  court  of  common  pleas,  before  MelUuy  C.  X, 
it  appeared  that  the  plaintiff  was  a  worker  in  mart>le^  hsving  his 
residence  and  place  of  business  in  Mansfield,  where  the  defend- 
ant and  the  apprentice  also  resided  and  now  reside;  and  in 
April  1855  opened  another  shop  for  carrying  on  bis  bnsineos  in 
Providence  in  the  State  of  Rhode  Island,  between  one  and  two 
miles  from  the  State  line,  still  continning  for  a  time  his  former 
shop  in  Manefidd,  and  ecmtiniiing  to  live  these  until  July  1855, 
when  be  removed  with  his  ftunily  to  Providence ;  that  the  defend- 
ant's son  continued  to  wprk  in  the  shop  in  Mansfield  until  about 
three  weeks  aft^  the  plaintiff  removed  to  Providence,  when  the 
plaintiff  informed  him  that  be  ooald  go  to  Providence  or  remain 
in  Mansfield,  as  he  cboee ;  and  that  soon  after  this  he,  of  bis 
own  accord,  and  with  the  acquiesoence  of  the  defendant,  went 
to  work  in  the  plaintiff's  shop  in  Providence,  wad  there  con- 
tinued for  abouft  a  week,  at  tbe  end  of  which  time  be,  without 
any  notice  to  tbe  plaintiff,  left  with  tbe  acquiescence  of  tbe  de- 
fendant, (which  was  the  breach  relied  on^)  and  bad  not  since 
performed  any  work  for  the  plaintiff  under  tbe  indenture ;  that 
the  plaintiff,  soon  after  the  apprentice  left  the  plaintiff's  shop  in 
Providence,  closed  bis  shop  in  Mansfield ;  and  bad  neither 
offered  nor  furnished  any  work  to  the  defendant's  son  in  this 
commonwealth  since  he  left  as  aforesaid ;  nor  bad  tbe  defendant 
or  his  son  requested  the  plaintiff  to  fnmish  such,  or  offered  to 
perform  any  more  w(»rk  for  the  plaintiff  in  this  commonwealth 
or  elsewhere. 

The  plaintiff  offered  evidence  tending  to  show  that  tbe  de- 
fendant and  his  son  consented  to  the  removal  of  tbe  plaintiff 
out  of  the  Commonwealth,  and  to  Us  son's  aocompanjing  him 
and  completing  his  apprenticeship  at  Providence.  The  defend- 
ant objected  to  the  admission  of  this  testimony*  But  the  court 
admitted  it 

The  defendant  asked  tbe  court  to  instruct  the  jury  that  ^<  if 
the  pUintiff,  to  whom  the  apprentice  was  bound  by  the  inden* 
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tare,  removed  out  of  tiie  Commoaweakh)  aod«  with  tfae  aasent 
of  tiie  apprentice  and  of  the  deiandanti  took  the  minor  apprea^- 
tice  with  him  out  of  the  State  to  woeIe  and  live,  and  while  bo 
oat  of  the  State  the  appreatioe  left  the  plaiatiff  with  the  aaseot 
of  the  defendaoty  the  flnxnUS  can  therefor  maintait)  no  motion 
apon  tlie  indentore  against  the  defendant  living  in  this  t^ate^" 
Bat  the  ooart  declined  ao  to  inetrUct  the  jury.  Tfaereupoa  the 
defendant  reqoested  the  court  to  inatraot  the  jury  that  ''the 
plaintiff  had  no  right  to  carry  the  defendant's  aon  oat  of  thie 
commonwealth  to  work  at  his  business  except  with  the  assent 
of  the  de&ndant  and  the  defendant's  son;  and  that  if  both 
father  and  son  did  so  assenty  yet  they  might  at  any  time  reclaim 
their  rights  under  the  indentore  and  the. la w,  and  the  defend- 
ant's SOB  might  leave  the  plaintiff  while  oat  id  the  State,  and  no 
action  could  be  maintained  thetelbr  upon  the  indenture  against 
the  diefendaat"  The  court  declined  ao  to  instruct  the  jury,  but 
instructed  them  ^  that  tfae  plaintiff  had  no  right  to  compei  the 
apprentioe  to  accompany  him  out  of  the  Commonwealth  to 
fnlfil  file  stipulatiotts  in  the  indentures ;  but  that  if  the  defend* 
ant  and  his  son  assented  to  such  change  as  aforesaid,  and  he 
went  and  worked  and  lived  with  tile  pltiintiff,  in  Providence^  in 
porsnanoe  thereof^  this  would  affirm  and  revive  the  stipulations 
of  tfae  indentures^  and  the  defendant  oodld  not  afterwards  with- 
draw his  assent  and  repudiate  the  stipulations,  but  would  be 
liable  lor  the  eOn's  leaving  the  plaintiff's  employ."  The  ver- 
dict was  for  the  plaintiff  and  the  defendasit  alleged  exceptione. 

C  1  Reedy  for  the  defendant.  1.  No  covenant  in  the  indent 
tuie  has  been  broken  by  the  def^^ndant ;  for  when  an  indenture 
of  apprenticeship  is  made  in  thid  dtate  between  parties  living 
here,  although  no  place  is  mentioned  therein  in  which  the  ser* 
vice  is  to  be  performed,  yet  by  intendment  of  law  it  is  to  be 
done  in  this  titate ;  and  it  seems  to  be  well  settled  that  a  master 
has  no  right,  by  virtue  of  the  indenture,  to  carry  bis  apprentice 
out  of  the  State,  and  if  be  does  so,  the  contract  created  by  the 
indenture  is  no  longer  binding  on  the  apprentice.  Ayer  v.  Chase^ 
19  Pick.  558.  Randall  v.  Rolck^  12  Pick.  107.  Coffin  v.  BasseU^ 
i  Pick.  367..   Powers  v.  War€^2  Pick.  451.    Hall  v.  Gardmr^ 


Digitized  by 


Google 


380  BRISTOL,  PLYMOUTH,  &c. 

Lobdett  «L  An0ii. 

1  Mass.  172.  Dams  v.  Cbfrtim,  8  Mass.  299.  IBmes  v.  Howes 
18  Met  80.  Gammonwealth  v.  Deacon^  6  8.  &  R.  526.  Comnum- 
wealth  V.  Edwards^  6  Binn.  202.  Olnep  v.  Afyers^  2  Scam.  311. 
Vickere  v.  i%rce,  3  Fairf.  315.    Coventry  v,  Woodhall,  Hob.  134. 

2.  So  in  this  case  if  the  plaintiff  rightftiUy  carried  the  defend* 
anf  8  son  into  Rhode  Island,  it  was  by  virtue  of  some  agreement 
or  contract  aside  from  and  independent  of  the  indenture  de» 
dared  upon,  and  if  that  agreement  or  contract  has  been  violated, 
the  action  should  have  been  brought  for  that,  and  not  on  the 
indenture. 

E.  SL  BermeU^  for  the  plaintiff.  1.  This  action  is  not  against 
the  apprentice,  but  against  his  father  for  breach  of  his  covenant, 
made  on  good  consideration,  that  his  son  should  faithfully  serve 
the  plaintiff  for  four  years.  Such  a  covenant  is  binding  upon 
the  father  at  common  law,  whether  the  son  be  legally  bound  or 
not  The  son  was  not  bound  to  go  to  Providence,  but  his  father 
is  liable  in  damages  for  his  not  going.  Whitley  v.  Loftus^  8  Mod* 
190.  Bramh  v.  Ewington^  2  Doug.  518.  Oumingr  v.  HUL  3  B. 
&  Aid.  59.  Day  v.  Everett^  7  Mass.  145.  Phelps  v.  Townsend, 
8  Hck.  392.  Fowler  v.  Bollenbeck,  9  Barb.  309.  Van  Dam  v. 
ToungTf  13  Barb.  286.    Rev.  Sts.  c.  80,  §  26. 

In  this  case  the  covenant  is  direct  on  the  part  of  the  parent 
towards  the  plaintiff,  binding  him  to  see  it  fulfilled  or  pay  the 
damages,  and  is  distinguishable  in  this  respect  fix)m  Biu$U  v. 
Melcher,  2  Mass.  228,  and  Bblbroak  v.  BuUard,  10  Pick.  68. 

2.  If  the  father  would  not  have  been  liable,  had  the  son  re* 
fused  to  go  out  of  the  State,  yet  the  parties  having  consented  to 
it,  the  covenant  is  continued  in  force,  at  least  as  to  the  father, 
and  as  to  him  it  stands  as  if  the  plaintiff  had  been  living  out  of 
the  State  when  the  indenture  was  first  made.  Although  this 
might  not  bind  the  son,  had  he  been  a  min<Mr,  (since  it  would 
not  be  vnthin  the  statute,  and  not  at  common  law,  since  an 
infant  may  avoid  such  a  contract,)  yet  the  fiather  would  be 
bound.  Olney  v.  Myers^  2  Scam.  311.  Burden  v.  Skinner^  3 
Day,  126.  Just  as  the  assignment  of  an  apprentice,  although 
not  valid  withont  consent,  yet  with  that,  it  becomes  a  new  ap* 
prenticeship,  or  the  continuation  of  the  old  one,  binding  all 
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ooncenied.  The  King  ▼•  Stockbmd^l  Dong*  70,  Phelps  v.  Old* 
very  6  Venn.  43a  Williams  v.  Ihu^^  2  Barb.  208.  Mckeraon 
V.  Hawardj  19  Jobas.  113.  CottWumweaUh  v.  Jones^  3  S.  &  R. 
158.     OammonweaUh  ▼.  Leeds^  1  Asbm*  405. 

This  case  was  decided  at  Boston  in  June  1858. 

Dewet,  J.  Tbe  indentare  upon  wbicb.this  action  is  broagbt 
is  an  indenture  at  common  law,  and  not  one  made  under  the 
provisions  of  Rev.  Sts.  c.  80, 

Sucb  indentures  at  common  law,  altbougb  they  may  not  have 
the  benefit  of  the  provisions  of  the  statute  to  enforce  their  per- 
formance,  are  nevertheless  good  in  law,  and  may  subject  the 
father,  who  thus  stipulates  for  the  services  of  a  minor  son,  to 
respond  in  damages  for  the  breach  of  his  contract  Da^  v. 
Everett^  7  Mass.  149.  Aithongh  it  may  not  be  obligatory  on 
the  minor,  yet  the  father  may  be  liable  on  his  covenants. 

But  it  is  said  that  this  was  an  indenture  of  apprenticeship 
made  in  this  commonwealth  between  parties  living  here,  and 
that  although  no  place  was  stated  in  the  indenture  in  which  the 
service  was  to  be  performed,  yet,  by  intendment  of  law,  it  was  a 
contract  for  services  to  be  performed  in  this  commonwealth 
We  have  no  doubt  such  would  be  the  construction  to  be  given 
to  an  indenture  under  the  revised  statutes.  We  apprehend  the 
same  would  be  true  of  an  indenture  at  common  law,  of  the 
character  of  the  one  now  before  us,  in  the  absence  of  anything 
to  control  such  presumption  or  waive  the  benefits  of  it.  If  it 
were  not  so  held,  the  effect  would  be  to  authorize  tbe  party  to 
whom  such  services  were  secured  to  require  the  minor  to  re* 
move  to  California,  or  even  Australia. 

In  tbe  present  case,  thqre  is  wanting  not  only  any  express 
stipulation  looking  to  servicee  elsewhere,  but  there  are  provis* 
ions  in  the  indentare  indicating  quite  the  contrary.  Such  is 
the  provision  that  the  minor  is  to  board  with  his  father,  as  long 
as  the  father  is  disposed  to  board  him  for  $100  dollars  per  an- 
num, to  be  paid  in  equal  proportions  monthly.  This  seems  to 
give  a  locality  to  the  services  to  be  rendered  by  the  minor.  But 
this  was  a  condition  or  portion  of  the  agreement  that  might  be 
waived  or  modified  by  tbe  consent  of  the  parties.     The 
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pieaents  such  waiver^  or  modification,  made  nnder  circam- 
stanoea  which  estop  the  defendant  from  Betting  np  as  a  defence 
that  the  plaintiff  had  removed  from  the  State  of  Massachusetts 
into  the  adjoining  State  of  Rhode  Island.  The  bill  of  excep- 
tions finds  that  the  plaintiff  offered  evidence  tending  to  show 
that  the  defendant  and  the  minor  consented  to  the  removal  of 
the  plaintiff  out  of  the  Commonwealth,  and  that  the  minor 
should  accompany  him  and  complete  his  apprenticeship  at  Provi- 
denoe,  and  performed  actual  services  there  under  this  assent.  In 
reference  to  such  evidence  the  instructions  given  were  unobjec- 
tionable and  sufficiently  favorable  to  the  defendant. 

Exceptions  ovemded. 


David  Cushino  &  another  vs.  Paul  B.  Worrick. 

PanctQation  is  not  to  be  ngudad,  in  ^nfltruiag  » ttatato* 

In  the  constrnctloD  of  statutes,  a  limiting  clause  is  to  be  restrained  to  the  last  antecedenti 
unless  the  subject  matter  requires  a  different  construction. 

After  a  dispate  of  some  years*  duration  betvreen  a  tourn  and  the  proprietott  of  comimm 
lands  therein,  about  the  rights  of  taking  seaweed  from  the  shorsa  and  of  feeding  eattle  on 
the  lands,  the  legislature,  upon  the  petition  of  said  proprietors,  and  with  the  consent  of 
the  town,  incorporated  the  proprietors  by  an  act  which  defined  the  bounds  of  their  lands, 
authorized  them  to  erect  oeitain  gates  and  water  feooes  «t  the  ends  tberioT,  «nd  providttd 
that  the  town  should ''  be  at  the  expense  of  the  aforesaid  gates  and  water  fisncea,*'  and  **  re- 
served to  the  town  the  privilege  of  the  shores,  and  of  feeding  all  lands,  not  comprehended 
within  the  afcrementioned  bounds.**  Bddf  that  the  town's  privilege  of  the  shores  ex- 
tended to  those  comprehended  within  said  boanda;  and  wm  not  Ibdsited  by  ^nang  to 
maintain  the  gates  and  water  fences. 

Action  of  tort  by  lesaees  of  the  Proprietors  of  Gomtnon 
and  Undivided  Lands  in  HaU  against  an  inhabitant  of  Hnll, 
claiming  tinder  a  license  from  the  town,  for  taking  seaweed  from 
the  easterly  portion  of  Nantasket  or  Long  Beach,  to  put  upon 
his  lands  in  Hull.  The  parties  submitted  the  case  to  the  jndg^ 
ment  of  the  court  upon  a  statement  of  facts,  so  much  of 
which  as  is  material  to  the  understanding  of  the  decision  was 
as  follows : 

For  some  years  previous  to  1810  the  rights  of  taking  seaweed 
from  the  beadles,  and  of  feeding  cattle  on  the  lands,  had  bern 
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in  dispute  bettv«en  said  proprietors  and  the  town.  In  May  1810 
said  proprietors  presented  a  petition  to  the  legiriature,  represent- 
ing that,  in  coneeqaeace  of  the  town's  never  having  particularly 
located  a  highway  across  thctte  commons,  the  inhabitants  had 
daimed  and  exercised  a  right  of  tnrning  their  cattle  and  sheep 
into  the  streets,  whereby  they  had  free  commnnications  with 
the  commons ;  and  praying  for  an  act  of  incorporation  ^  to  ena- 
ble the  proprietors  of  these  common  rights  to  secare,  manage, 
and  dispose  of  the  same,  so  as  to  secmre  their  rights  and  best 
promote  their  interests.^' 

On  the  17th  of  November  1810  the  town  passed  this  vote : 
<*  Voted,  not  to  oppose  the  petition  of  said  proprietors,  if  the 
proprietors  agree  to  let  the  town  have  the  beaches ;  also  all  the 
feeding  lands  in  the  township  from  Stony  Beach  to  the  point 
that  is  enclosed  by  gates  and  water  fences ;  also  said  town  doth 
agree  to  give  up  to  said  proprietors  all  the  feed  that  grows  on 
the  road  leading  through  said  commons.  In  consequence,  said 
proprietors  are  to  give  up  said  beaches  to  the  town,  that  is  to 
say,  said  proprietors  do  give  up  to  the  town  all  said  beaches  tent 
for,  be  it  more  or  less ;  then  voted  and  agreed  that  the  town 
pay  for  all  the  gates  and  water  fences.'' 

On  the  32d  of  June  1811  the  legislature  passed  an  act  incat* 
pointing  said  proprietors,  St.  1811,  r.  56,  the  first  section  of 
which  defined  l^e  boundaries  of  tiieir  lands,  including  the  whole 
of  Long  Beach,  and  excluding  that  part  of  the  town  which  ex- 
tended from  Stony  Beach  to  the  gates  and  water  fences ;  and 
the  third  section  declared  that ''  the  said  proprietors  shall  have 
liberty  to  erect  the  following  gates  and  water  fences  "  at  speci- 
fied places  at  each  end  of  the  beach,  *  and  the  said  town  of  Hull 
shall  be  at  the  expense  of  the  aforesaid  gates  and  water  fences ; 
reserving  to  any  person  the  privilege  of  passing  and  repassing 
through  said  gates,  as  occasion  may  require ;  and  the  proprie- 
tors may  have  liberty  to  impose  a  penalty,  not  exceeding  one 
doUar,  for  the  n^lect  of  any  such  person  in  not  shutting  said 
gates ;  and  also  reserving  to  the  town  of  Hull  the  privilege  of 
the  shores,  and  of  feeding  all  lands,  not  comprehended  within 
the  aforementioned  bounds."    The  last  comma  was  not  in  the 
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act  as  passed  to  be  engrossed ;  and  the  words  <«  all  lands  ^  with 
the  subsequent  comma  are  interlined  in  the  act  as  engrossed. 

From  the  passage  of  this  act  until  1837,  the  town,  with  the 
knowledge  of  said  proprietors,  and  without  any  interference, 
disposed  of  the  seaweed  on  the  beaches,  and  granted  to  their 
citizens  the  privilege  of  taking  as  much  seaweed  from  the 
beaches  as  they  desired  to  put  upon  lands  occupied  by  them 
within  the  town.  Said  proprietors  organized  under  the  act  of 
1811  on  the  5th  of  March  1812,  and  have  since  bad  exclusive 
possession  of  the  lands  described  in  the  first  section,  except  in 
so  far  as  their  possession  of  Long  Beach  is  deemed  to  be  con- 
trolled by  the  &c\s  herein  stated.  For  a  long  series  of  yeats^ 
beginning  as  early  as  1837,  as  shown  by  the  votes  of  the  town 
and  of  the  proprietors,  the  right  to  manage  the  beacheis  has  been 
in  controversy  between  them.  In  1638  the  proprietors  resumed 
the  control  of  Long  Beach,  and  voted  that  the  gates  and  water 
fences  be  left  down,  and  afterwards  passed  similar  votes ;  but, 
notwithstanding  their  votes  prohibiting  it,  and  the  town's  knowl* 
edge  thereof,  citizens  of  HuU,  not  proprietors,  have  continued 
to  a  greats  or  less  extent  to  take  seaweed  from  that  beach. 

The  town  paid  for  the  erection  of  the  gates  aud  water  fen^oes 
mentioned  in  the  act  of  incorporation.  But  the  increase  of 
travel  at  Hull  has  been  such,  that  since  1838  it  has  been  impos* 
sible  to  keep  up  the  gates  and  water  fences,  and  they  have  not 
been  kept  up  during  that  time. 

X  A.  Andrew  Sp  EL  E.  Hersey^  for  the  plaintiffs. 

E.  G.  Loring  Sf  D.  TTtaxtefi  for  the  defendant. 

By  thb  Court.  We  are  of  opinion  that  upon  the  faoto 
agreed  the  defendant  is  entitled  to  judgment. 

The  plaintiffs  claim  under,  a  lease  from  the  Proprietors  of 
Common  and  Undivided  Lands  in  Hull ;  the  defendant,  under 
a  general  license  from  the  inhabitants  of  Hull,  to  take  seaweed 
from  their  lands.  The  question  therefore  is,  whether  the  town 
or  the  proprietors  have  the  better  title  to  the  seaweed,  shells 
and  other  profits  of  the  beach  or  shore,  between  high  and  low 
water  mark. 

Without  going  into  the  ancient  title,  it  is  enough  to  say  that 
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a  controversy  had  ariseD  between  Hke  two  corporations  as  to  the 
right  to  the  shores.  The  proprietors  applied  to  the  legialatnre  to 
incorporate  them.  It  is  conceded  on  both  sides  that  an  order  of 
notice  was  issned,  and  that  the  parties  were  both  in  attendance, 
and  the  act  passed  with  tiie  consent  of  both  parties. 

This  act,  after  defining  the  boandaries  of  the  lands  of  the  cor* 
poration,  and  tlie  places  at  which  gates  and  water  fences  shonld 
be  erected  at  the  expense  of  the  town,  and  ^'reserving  to  any 
person  the  {mvilege  of  passing  and  repassing  through  said  gates 
as  occasion  may  require,"  contains  the  following  dause,  upon 
which  this  case  turns :  ^  And  also  reserving  to  the  town  of  Hull 
the  priyilege  of  the  shores  and  of  feeding  all  lands  not  compre- 
hended within  the  aforementioned  bounds." 

The  question  is,  whether  *^  the  privilege  of  the  shores,"  includ* 
ing  of  course  the  right  to  take  seaweed,  is  limited  to  shores 
''  not  comprehended  within  the  aforementioned  bounds."  And 
the  court  are  of  opinion  that  this  privilege  is  not  so  limited. 

It  is  unnecessary  to  resort  to  the  draft  of  the  bill  as  passed  to 
be  engrossed,  in  order  to  explain  the  statute  as  actually  en- 
grossed ;  for  the  general  rule  is  that  punctuation  is  no  part  of  a 
statute.  Barrington  on  Sts.  (5th  ed.)  439,  note.  3  Dane  Ab. 
558.  Dwarris  on  Sts.  (2d  ed.)  601.  And  in  this  case  the  omis- 
sion of  tiie  comma  between  *'  lands "  and  ^*  comprehended " 
makes  the  case  dear  in  favor  of  the  defendants ;  while  its  inser- 
tion does  no  more  than  to  make  it  grammatically  possible  to 
apply  the  limiting  clause  to  the  shores,  as  well  as  to  the  feeding 
lands.  But  such  a  clause  is  ordinarily  to  be  oonfined  to  the  last 
antecedent,  unless  there  is  something  in  the  subject  matter, 
which  requires  a  different  construction.  Finch,  lib.  1,  e.  3. 
Noy^s  Max.  (6th  ed.)  2.  Dwarris  on  Sts.  590,  591,  and  authori- 
ties cited^ 

The  difference  in  the  form  of  the  two  dauses  strengthens  this 
conclusion.  The  first  term  — "the  shores"  —  is  definite  in 
form,  and  complete  in  meaning ;  the  second  — -  "  all  lands  "  -^  is 
indefinite,  and  needs  some  explanation  to  define  it.  A  similar, 
though  less  marked,  difference  of  expression  is  found  in  the 
town's  vote   of  November  1810.     A  refmence   (if  necessary, 
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which  it  is  not,)  to  thai  yqHb  would  Isava  no  doubt  of  the 
agreemeot  of  the  two  ^(»poratioti8|  upon  which  the  statute  in 
question  wma  based. 

The  terms  of  the  statute  itself,  though  not  entirely  free  from 
ambiguity,  appear  to  us,  for  the  reasons  ak^ady  stated,  to  con- 
firm the  priTilegie  of  the  town  in  all  tiie  beaches.  Such  an  act, 
passed  with  the  consent  of  all  parties  interested,  is  binding.  All 
objection  to  l^islation  aJBEectiag  private  rights  is  removed  by 
consent  Cbnsensus  toUU  ertorenu  Volentibus  mon  JU  ityuria. 
And  the  oonstroction  which  we  adopt  is  the  same  which  was 
aoquieBced  in  by  the  parties  for  twenty  six  yeais  succeeding  the 
passage  of  the  statute. 

It  was  argued  that  if  the  town  ever  had  any  right  to  the 
Long  Beach  under  this  statute,  the  coosidaration  thereof  was 
tiie  maintenance  of  the  gates  and  water  fences ;  and  that  the 
town,  by  ceasing  to  maintain  them,  had  forfeited  all  rights  under 
the  statute.  But  we  do  not  consider  the  rights  secured  to  the 
town  by  the  statute  as  conditional  or  dependent  upon  its  for- 
ever maintaining  the  gates  and  fences.  And  the  case  shows 
that  they  were  removed  with  the  consent,  if  not  by  the  act,  of 
the  Proprietors  of  Ckmunon  and  Undivided  Lands. 

Jkdgment  for  the  defe»daaiL 


Enoch  B.  Tottno  vb.  Inbabitanm  ot  YksuoxrtvL. 

A  toim  is  not  liable  in  dmagw  wtUined  bj  a  traveller  ttpob  a  highway  bj  leaam  of  « 
telegraph  post  erected  within  the  limits  of  the  highway  by  an  electric  telegraph  company, 
in  a  place  prescribed  by  the  selectmen  of  the  totm,  Qndef  SL 1S49,  «.  Oft,  4  (• 

Action  of  tobt  by  a  traveller  upon  a  highway  which  the 
defendants  were  bound  to  keep  in  repair^  for  damages  occa- 
sioned by  being  tbrown  firooa  his  Oarriage  against  a  telegraph 
post 

At  the  (rial  beibre  Bewey^  X,  the  evidence  was  that  this  post 
stood  within  the  limits  oi  the  highway,  between  the  sidewalk 
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•nd  the  travelled  part  of  the  way,  which  was  in  good  repair, 
and  "  bnilt  abont  one  foot  crowniftg,^  with  a  small  gutter  be- 
tween it  and  the  telegraph  post,  and  that  the  distance  between 
this  post  and  a  similar  one  on  the  opposite  side  of  the  travelled 
part  of  the  way  was  twenty  six  feel 

It  was  admitted  by  the  plaintiff  that  this  post  was  one  of  a 
line  erected  upon  and  along  said  highway,  by  the  Cape  Cod 
Telegraph  Company,  incorporated  for  the  purpose  of  electric 
telegraphing;  and  that  said  line  of  posts  and  the  post  com- 
plained of  were  erected  in  places  prescribed  by  the  selectmen  of 
the  town,  as  provided  by  St.  1849,  c.  93,  §  3. 

The  defendants  requested  the  judge  to  instruct  the  jury  that 
«  under  these  circumstances  the  town  of  Yarmouth  was  not  lia- 
ble to  the  plaintiff  for  damages  sustained  by  him  by  coming  in 
contact  with  the  telegraph  post  complained  of,  although  the 
same  may  have  been  an  obstruction,  rendering  the  highway 
unsafe  for  the  purposes  of  ordinary  travel,^ 

But  the  judge  refused  so  to  instruct  the  jury ;  and  instructed 
them  that  "  if  they  were  satisfied  that  the  telegraph  post  com- 
plained of  was  an  obstruction,  rendering  the  highway  dangerous 
and  unsafe  for  the  purposes  of  ordinary  travel,  it  would  be  such 
a  defect  ip  the  highway  as  would  render  the  town  liable  to  any 
one  injured  thereby.* 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  judge 
reported  the  case  to  the  full  eourt. 

8,  N.  Smallj  for  the  defendants. 

D.  U.  Johnson^  for  the  plaintiff.  "All  highways*^  must  by 
statute  "  be  kept  in  repair  at  the  expense  of  the  town,  so  that 
the  same  may  be  safe  and  convenient  for  travellers  with  their 
horses,  carriages,"  &c.  ^*  at  all  seasons  of  the  year.''  Rev.  Sts. 
r.  85,  §§  1,  28.     ats.  1850,  e.  6 ;  1861,  c.  39. 

The  8t.  of  1849,  c.  98,  gives  the  selectmen  no  power  to  ob- 
etruct  a  highway.  On  the  contrary,  §  8  requires  the  telegraph 
Bnea  to  '^  be  so  coustmcted  as  not  to  incommode  the  public  use 
of  said  highways ; "  and  §  3,  in  order  to  prevent  obstmctionSi 
gives  to  selectmen  the  power  of  locating  the  posta,  determining 
what  kind  of  posts  shall  be  used,  and  altering  their  location.     A 
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delegation  to  a  board  of  selectmen  of  power  to  obstruct  high- 
ways would  be  unconstitationaly  as  against  the  right  of  every 
one  <<  to  be  protected  by  society  in  the  enjoyment  of  his  life, 
liberty  and  property,  according  to  standing  laws.^  Declaration 
of  Rights,  art.  10.  Such  a  construction  wonld  be  unreasonable, 
and  therefore  should  not  be  adopted.  Min.  Dig.  Statutes,  pi.  1. 
If  selectmen  in  this  manner  can  obstruct  a  highway  slightly,  they 
can  do  it  entirely. 

Towns  are  liable  when  private  individuals  obstruct  the  high- 
ways ;  a  fortiorij  when  it  is  done  by  their  own  officers,  whose 
duty  it  is  to  superintend  the  safety  of  the  roads. 

Dewet,  J.  This  case,  as  presented  upon  the  evidence,  failed 
to  establish  a  case  of  an  obstruction  of  the  highway  by  the 
telegraph  posts,  that  rendered  the  highway  unsafe  for  the  pur- 
poses of  ordinary  travel,  and  the  verdict  might  properly  be  set 
aside  for  that  cause.  But  the  law  applicable  to  the  case  will, 
when  stated,  be  found  to  be  so  far  decisive  against  the  claim  of 
the  plaintiff,  as  to  leave  nothing  to  be  submitted  to  the  jury. 

The  questions  presented  are  of  the  eflfeot  of  a  location  of 
telegraph  posts  in  the  highway,  by  a  corporation  duly  estab- 
lished by  law,  and  in  places  specified  in  writing  by  the  select- 
men, pursuant  to  Si.  1849,  c.  93 ;  and  whether  any  responsibility 
rests  upon  the  town  in  which  they  are  located,  if  a  travell^ 
upon  the  highway  should  find  them  an  obstruction  for  the  pur- 
poses of  travel,  or  receive  any  injury  in  his  person  cht  property 
by  reason  thereof. 

The  defendants  contend  that  the  town  of  Yarmouth  was  not 
responsible  for  any  obstraction  or  injury  thus  occasioned ;  that 
inasmuch  as  the  telegraph  posts  were  authorized  by  law  to  be 
thus  placed  in  the  limits  of  the  highway,  and  the  town  of  Yar- 
mouth had  no  right  to  remove  them,  their  existence  in  the  high- 
way could  not  be  such  a  defect  in  the  highway  as  would  make 
the  town  liable  for  damages  sustained  th^efrom  by  a  traveller. 
The  fifc  of  1849,  c.  93,  §  2,  gives  the  authority  to  any  company, 
incorporated  for  this  purpose,  to  <<  construct  lines  of  electric 
telegraphs  upon  and  along  any  of  the  highways,  by  the  erection 
of  the  necessary  fixtures,  including  posts,''  &c.  <*  provided  the 
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same  shall  be  so  eonatmoted  aa  not  to  iDOommode  the  pablio 
use  of  said  highway."  If  this  had  been  the  entire  prorision 
contained  in  this  statute,  it  might  have  warranted  the  position 
token  by  the  plaintiff^  and  the  instractbns  given  to  the  jury 
that  if  the  telegraph  post  complained  of  was  an  obstraction 
rendering  the  highway  dangerous  and  unsafe  for  the  purposes 
of  ordinary  travd,  it  would  be  such  a  defect  as  might  reader  the 
town  liable  to  any  one  injured  thereby.  It  would  be  so  because 
such  erection  of  posts  would  have  been  an  unauthorized  act, 
and  the  duty  of  the  town  of  Yarmouth  would  have  been  to 
require  their  immediate  removaL  The  authority  given  to  the 
telegraph  companies  thus  to  operate  upon  the  public  highways 
would  have  been  strictly  limited  to  the  cases  provided  in  the 
statute,  and  whether  the  posts  were  improperly  placed  might 
have  been  a  qu^tion  for  the  jury  to  pass  upon* 

But  ^  3  of  this  statute  has  made  further  provisions,  which 
seem  to  have  placed  this  matter  wholly  under  the  supervision  of 
the  selectmen  of  the  town  through  which  the  lines  of  such 
company  are  to  pass.  The  selectmen  are  to  specify  in  writing 
where  the  posts  may  be  located,  &c,  <<  which  writing  shall  be 
recorded  in  said  town,  and  such  company,  in  building  its  line, 
shall  follow  the  regulations  of  such  writing.''  It  is  also  further 
provided  that  <<  after  the  erection  of  said  telegraph  lines,  the 
selectmen  shall  have  power  to  direct  any  alteration  in  the  loca- 
tion or  erection  of  said  posts."  These  provisions  clearly  indi- 
cate the  selection  of  a  legally  constituted  board  to  adjudicate 
upon  this  subject,  with  full  powers  to  revise  their  doings,  and 
correct  any  errors  which  the  practical  working  of  the  first  speci- 
fication and  aoangements  as  to  the  location  of  such  posts  may 
seem  to  require.  The  members  of  this  tribunal  do  not  act  as 
agents  of  the  town  in  this  matter,  but  for  the  public  generally, 
and  must  in  the  discharge  of  their  duties  give  eflfoct  to  the 
requirement  of  the  statute  that  the  posts  should  not  be  so  placed 
as  to  incommode  the  pablic  me  of  the  highway.  There  seems 
to  be  no  provision  for  an  appeal  from  the  judgment  of  the 
selectmen  in  this  ixiatter,  eitiier  in  behalf  of  the  town,  or  of  the 
telegraph  company.    The  coaseqnan^  of  this  necessarily  must 
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be  that  the  location  of  the  telegraph  poets  by  the  seleetiiieB  is 
ooneluflive  upon  all  parties.  The  town  cannot  interfere  and  ve- 
move  them ;  and  their  exietence  npon  ihe  highway,  if  in  exact 
conformity  with  the  regalationB  prescribed  by  tiie  setectmen,  does 
not  constitute  any  defect  or  want  of  repair  in  the  highway,  for 
which  the  town  can  be  held  responsible  in  case  of  any  iojmy 
thereby  occasioned  to  any  person  tvaTellnig  on  such  highway. 
If  an  improper  location  of  telegraph  posts  has  been  allowed 
by  the  selectmen,  the  power  is  folly  Tested  in  the  selectmen  of 
the  town  to  dbeet  an  alteration  in  sneh  location,  and  thus  ob- 
viate any  inconyeniences  that  may  be  found  to  exist  to  the 
traveler  or  the  pnblic  generally.  Bat  this  is  not  a  matter 
whieh  the  town  in  its  corporate  capacity  can  regnhtte,  or  for 
which  tiie  town  is  responsible.  Holding  this  view  of  the  law 
applicable  to  this  subject,  the  result  must  be  that  the  verdict  for 
the  plaintiff  must  be  set  aside.  New  trial  ordered. 


John  CL  Haskins  vs^  Joseph  P.  Hasxins. 

The  OM  of  a  mill  privilege  parclnued  ftx>m  the  owner  of  a  lower  privilege  on  the  Mmie 
flferaam  b  not  regaleted  by  the  nee  mwle  of  it  befon  eoeh  povohMe,  b«t  bj  what  It  n*- 
•onablt  and  proper,  oonformably  to  the  wants  and  usages  of  the  commanity. 

In  a  civil  case  the  joij  were  instructed  that  the  burden  of  proof  was  npon  the  plaintiff,  and 
was  sastained  '*if  npon  the  whole  proof  there  was  a  piependenuiee  of  eridenee,  tfiat  Is 
to  say  a  balance  of  the  probabUitiaB  of  the  case,  hi  hia  favor."  Sdi,  that  the  explaaa- 
tlon  was  indefinite,  and  tended  to  mislead  the  jury. 

Action  or  tout  lor  filling  up  and  obslruetiug  the  plaintiff's 
mill  pond  and  streamy  by  sawdust  and  shaTinga  firom  a  box* 
board  machine  at  the  defendaal^s  mill,  above  the  plaintiff's  on 
the  same  stream. 

At  tiie  trial  in  the  court  of  common  pleas  before  Bamger^  J., 
it  appeared  that  the  defendant  puvehased  his  miU  and  pdvil^ge 
of  the  plaintiff  in  1846,  previously  to  whieh  the  plaintiff  had 
used  said  mill  as  a  shingle  mill,  and  soflered  the  dost  therefrom 
to  fall  into  ti)e  pond  and  stream  now  the  plaintiff's.    There 
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was  Gonflicttng  evidence  upon  the  compaTatiTe  amount  of  saw- 
dust and  oonseqnent  obstraction  of  the  plaintiff's  pond  and 
stream  before  and  since  tbat  pnrehase. 

The  defendant  requested  the  ootnt  to  instruct  the  jury  **  that, 
under  the  laW|  by  virtue  of  the  conveyance  from  tlie  plaintiff  to 
the  defendant,  the  defendant  acquired  the  right  to  use  the  mill 
in  substantially  the  same  manner  as  it  was  used  while  owned 
by  the  plaintiff;  that  if  new  machinery  was  invented  subse- 
quently, by  means  of  which  the  defendant  oould  do  more  work, 
be  would  have  a  right  to  adopt  it  and  run  it,  although  the  effect 
would  be  to  throw  more  dust  into  the  plaintiff's  pond ;  and  the 
defendant  was  not  restricted  to  the  precise  use  which  had  been 
before  made  of  the  privilege,  nor  to  the  precise  quantity  and 
character  of  sawdust  before  suffered  to  fall  into  the  stream ; " 
and  ^  that  the  plaintiff  oould  not  recover  for  a  merely  theoretical 
damage,  but  the  damage  must  be  actual  and  appreciable,  and 
that  if  the  jury  should  find  that  there  was,  at  the  date  of  the 
writ  and  previously,  more  sawdust  in  the  plaintiff's  pond  than 
before  the  box-board  machine  was  introduced,  yet  if  they  found 
that  the  plaintiff  oould  run  his  mill  substantially  as  before,  the 
plaintiff  could  not  recover." 

The  court  instructed  the  jury  "  that  by  virtue  of  the  convey- 
ance from  the  plaintiff  to  the  defendant,  the  defe'ndant  did 
acquire  the  right  to  use  the  mill  substantially  as  it  was  used 
while  owned  by  the  plaintiff,  and  was  not  restricted  to  the  pre- 
cise use  which  had  been  before  made  of  the  privilege,  nor  to  the 
precise  quantity  or  character  of  the  sawdust  before  permitted  to 
fall  into  the  stream ;  and  could  use  new  and  improved  machinery, 
if  thereby  the  quantity  and  character  of  the  sawdust,  permitted 
by  the  defendant  to  fall  into  the  stream,  was  substantially  the 
same  as  when  the  mill  was  owned  by  the  plaintiff;  but  if  the 
sawdust,  permitted  by  the  defendant  to  fall  into  the  stream 
from  his  box-board  machine,  was  substantially  different  in  char- 
acter or  quantity,  and  the  plaintiff's  stream,  pond  and  mill 
privilege  were  thereby  obstructed  and  injured,  the  plaintiff 
sould  recover  such  damage  therefor  as  he  had  actually  suffered 
Ibereby." 
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The  court  farther  inetrooted  the  jwy  ^tbat  the  btoden  of 
proof  "viras  on  the  plaintiff  to  make  out  the  injnry  set  forth  in 
his  declaration ;  that  this  barden  would  be  smtained,  if  opon 
the  whcjle  proof  there  was  a  prepondenmce  of  evidence,  that  10 
to  say  a  balance  of  the  ptofanbilities  of  the  caie,  in  his  faTor.'^ 
The  jory  found  for  the  plaintiff,  and  the  defendant  alkged  ex^ 
oeptions. 

CL  L  Rsedj  for  the  defendant. 

T.  D.  Bdrinscn,  for  the  plaintiff 

BiOELOW,  J«  The  rights  of  the  parties  to  the  ose  of  their  ndUs 
respectively  did  not  depend  on  the  fact  that  the  defendant  held 
his  title  to  his  miU  privilege  under  a  conveyanoe  fiom  the  ]daui«> 
tiff.  Irrespectively  of  the  mode  in  which  the  parties  acquired 
title  to  the  mill  privileges,  each  bad  the  right  to  use  the  water 
belonging  to  his  mill  in  a  reasonable,  ordinary  and  proper  man- 
ner for  the  regular  and  nsuai  prosecution  of  his  business.  Such 
use  of  the  water  by  one  miUowner,  aithoagfa  it  might  impair  in 
some  degree  the  efficiency  of  the  miU  privilege  of  another  owner 
on  the  same  stream,  would  give  no  right  of  notion  to  the  latter. 
It  would  be  dafimum  absque  imjuTia.  Cory  r.  Dameb,  S  Met 
476.  Barrett  v.  Parsons^  10  Gush.  367.  The  real  issue  before 
the  jury  therefore,  in  the  present  case,  was  not  as  to  the  man- 
ner in  which  the  plaintiff  had  used  the  upper  mill  and  the  pond 
below  the  same,  while  it  was  owned  by  him  and  before  it  was 
conveyed  to  the  defendant;  but  whether  the  latter,  since  he 
became  the  owner  of  the  upper  mill,  had  used  his  privilege  in  a 
reasonable  and  proper  manner,  conformably  to  the  usages  and 
wants  of  the  community,  and  in  a  mode  not  inconsistent  with  a 
like  reasonable  and  proper  use  of  the  plaintiff's  mill  situated  on 
the  same  stream  below.  By  the  case  as  stated  in  the  exceptions, 
it  would  seem  that  the  trial  of  this  case  proceeded  on  a  misap- 
prehension of  the  true  question  at  issue,  and  that  the  jury  may 
have  been  thereby  misled  into  an  enoneoos  view  of  the  rights 
of  the  parties. 

We  are  apprehensive  that  they  were  also  misled  by  the  in- 
structions of  the  court  as  to  the  amount  of  proof  necessary  to 
warrant  them  in  finding  a  verdict  for  the  plaintiff.    If  the  judge 
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bad  gone  no  farther  than  to  tell  the  jury  tti«t  the  bvrden  of 
proof  was  on  the  plaintiff,  and  that  this  harden  wonld  be  mu- 
tnttcd  if  cm  the  whole  evidence  there  was  a  prepoodennoe  of 
proof  in  hn^fvwiXf  fab  ineimotioD  woutd  have  been  intelligible, 
predie}  and  strictly  oorreet.  The  ^  weight "  or  **  prepondoianoe 
of  proof''  b  a  phrase  constantly  used,  the  meaning  of  which  is 
well  understood  and  easily  defined*  it  indicates  dearly  to  the 
jury  that  the  party  having  the  boiden  at  prooif  will  be  entitled 
to  their  veidict,  Hy  on  weighing  the  evidence  in  their  minds,  the]^ 
shall  find  the  greater  amount  of  credible  evidence  snstainB  the 
isane  which  b  to  he  estabttsfaed  before  tbem*  But  the  phrase 
**  balance  of  probabilkies/'  used  by  the  judge  in  his  instnictions 
18  equivalent  to  the  words  ^  preponderance  of  proof/^  has  no  well 
settled  or  dearly  defioed  meaning.  It  is  at  best  a  vagne  and 
indefinite  phrase,  and  woald  rather  lead  the  jory  to  infer  that 
they  might  form  their  verdiet  on  a  guess  at  the  truth,  gathered 
from  the  evidence,  than  on  a  real  solid  conviction  of  it,  fonnded 
en  a  oarefol  asmtiny  and  eimminatioa  of  the  proof.  We  cannot 
sanction  an  iBstmetion  which  seems  to  as  to  introduce  into  the 
practical  adminisindien  of  jasttce  a  new  phrase  of  doQbtfol 
signification,  whieb  tends  to  cload  the  meaning  of  that  which 
was  be£nre  dear  and  well  naderstood,  and  to  oonfose  and  mis* 
lead  the  jury  in  the  discharge  of  their  dnty. 

ExcepHam  mttaiMd. 


Edward  Wii-der  vs.  Edmund  French. 

k  contrtct  to  "  do,  peifortn  and  expend  labor  !n  tlie  erectfoOf  alteration  and  repair  "  of  a 
hooe,  «t  a  mrttin  nH  hy  ike  day,  it  too  iodeAiif te  ta  Boppott  a  liaa  under  8L IWS, 
e.  307,  Slffsff  the  labor  •f  tbe  contractor  and  bis  worlunen ;  and,  if  tbna  statad  in  the 
petition,  cannot  be  shown  to  hare  been  more  specific. 

Pbtituin  nnder  St*  1853,  c.  307,  for  the  enforeenient  of  a  me* 
cbanicta  lien.  Trial  and  Tcndict  for  the  petitioner  in  the  court 
ef  oommon  pleas,  before  Sanger,  J.,  to  whose  rulings  the  re« 
sfondeo*  alleged  exceptions. 
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P;  ShamianSj  for  the  respondent. 

N.  OL  Berry^  for  the  petitioner. 

Mbbsiok,  J.  This  is  a  proceeding  under  the  etatntes  to  seeora 
to  theehanics  and  laborers  payment  for  their  labor  bj  a  lien  on 
real  estate.  And  it  is  apparent  that  the  daim  is  made  nnder 
the  proTisions  of  the  SL  of  1852,  e.  807,  because  the  chains 
which  cdnstitate  the  aggregate  of  the  aocoont  prefixed  to  the 
certificate  of  the  petitioner  and  sworn  to  by  him,  are  not  made 
alone  for  his  own  personal  serrioes,  but  comprehend  also  the 
compensation  to  be  paid  to  him  for  the  work  which  was  done 
by  others  who  were  in  his  employment  The  9t.  of  1861^ «.  843, 
secured  a  lien  only  in  behalf  of  the  person  whose  wages  were 
earned  by  his  own  actual  labor.  And  it  does  not  appear  with 
any  certainty,  certainly  not  with  any  distinctness  upon  the 
record,  that  any  i>ortion  of  the  labor  for  which  charges  are 
made  by  the  petitioner  was  performed  personally  by  hinL  In 
his  answer  to  the  petition,  the  respondent  denies  that  the  labor, 
for  which  the  petitioner  is  seeking  to  obtain  payment  by  apply* 
ing  the  proceeds  of  the  sale  of  the  land  on  whieh  it  was  per- 
formed to  that  purpose,  was  done  in  pursuance  of  any  contract 
sufficient  under  the  provisions  of  law  to  entitle  him  to  the  lien 
which  he  endeavors  to  establish.  To  effect  this  purpose,  the  pe* 
titioner  must  of  course  rely  upon  the  contract  which  he  has  set 
forth  in  his  petition.  He  cannot  be  allowed  to  fasten  an  incuro* 
brance  upon  the  respondent's  land  by  proving  upon  the  trial 
another  and  different  agreement  between  the  parties. 

It  is  alleged  in  the  petition  that  the  petitioner  contracted  and 
agreed  with  the  respondent  to  "  do,  perform  and  expend  labor  in 
the  erection,  alteration  and  repair  of  a  dwelling-house  and  out 
buildings"  on  certain  land  belonging  to  him,  and  to  receive 
compensation  therefor  at  the  rate  of  one  dollar  and  eighty  three 
cents  for  each  day's  work  performed ;  that  this  price  was  in  fact 
charged  for  all  the  work  which  was  done  from  the  time  the  work 
under  the  contract  was  commenced  until  the  first  day  of  January 
then  next  afterwards ;  after  which  time  the  rate  of  compensation 
was  reduced  by  the  mutual  consent  of  the  parties  to  one  dollar 
and  fifty  cents  for  each  future  day's  work*    There  is  no  stale* 
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ment  of  any  specdfio  thing  which  by  the  terms  of  the  contract 
was  to  be  done,  or  of  any  fixed  period  of  time  during  which 
the  woric  to  be  supplied  sbonid  continue  to  be  performed.  The 
contract  thus  set  forth  is  altogether  uncertain  and  indefinite,  both 
as  to  the  period  of  its  duration  and  the  objects  and  purposes 
proposed  to  be  accomplished*  There  is  no  limitation  in  it  of 
time  within  which'  the  labor  to  be  furnished  by  the  petitioner  is 
to  be  continued,  or  within  which  it  may  be  terminated,  and 
nothing  precise  and  certain  as  to  the  objects  upon  which  the 
labor  may  or  shall  be- expended.  It  may  be  applied  either  to 
the  erection  of  a  new  house^  or  to  the  repair  of  an  old  one  which 
already  exists,  or  to  the  erection  or  repair  of  one  or  many  out 
buildings  on  the  land.  In  both  of  these  respects  the  contract  is 
vague  and  indeterminate.  Such  an  agreement  was  a  mere  stip- 
ulation for  the  employment  of  the  petitioner  and  of  such  other 
workmen  as  he  shonld  have  in  his  service,  by  the  day,  for  an 
indefinite  period,  and  until  one  or  the  other  of  the  parties  should 
choose  to  stop  the  further  continuance  of  any  work,  and  thus 
bring  the  contract  to  a  close. 

This  is  not  snob  a  contract  as  will,  when  labor  has  not  only 
been  actually  performed  by  the  contractor,  but  has  also  been  ex- 
pended and  supplied  by  him  by  the  services  of  other  persons  in 
his  employment  and  woricing  on  his  account,  create  a  lien  upon 
real  estate  for  the  entire  amount  of  money  which  may  have  thus 
been  earned.  The  statute  provides,  among  other  things,  that 
any  person  to  whom  money  shall  be  doe  for  labor  expended  in 
the  erection  or  repair  of  a  building  shall  have  a  lien  upon  the 
building  and  the  lot  of  land  on  which  it  stands,  for  his  security, 
to  an  amount  **  not  exceeding  the  amount  of  the  contract  St. 
1852,  c.  307,  §  1.  This  plainly  shows  that  the  contract  under 
which  a  lien  may  arise  must  be  of  such  character,  and  upon  such 
terms  and  stipulations  between  the  parties,  that  the  amount 
whieh  may  be  earned  under  it  may  in  some  way  be  ascertained 
and  determined  with  precision  and  certainty.  It  must  be  so,  be- 
cause such  a  conclusion  is  indispensable  to  define  and  fix  the 
rights  of  the  parties.  It  is  thus  to  be  ascertained  on  the  one 
hand  to  what  amount  the  contractor  for  labor  may  insist  upon 
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ettabliBbiii^  to  incambfance  opon  the  laud,  and  on  the  other 
within  what  limita  the  owneri  or  any  sobaeqnent  party  in  iote^ 
88t|  mQ.y  insist  upon  its  being  rettrained.  The  contract  then, 
which  will  enable  the  contractor  to  fix  and  maintain  a  lien  npon 
real  eetatCi  moat  be  in  express  terms  and  for  the  accomplishment 
of  a  definite  purpose*  It  would  undoubtedly  be  sufficient  if  it 
provided  for  aoy  designated  object^  sueh,  for  instance,  as  the 
erection  of  a  dweUing^housci  the  repair  of  Ae  whole  or  of  any 
definite  pait  of  a  boildingi  to  be  completed  within  a  specified 
time  and  at  a  fixed  and  stipulai)ed  price,  or  for  a  sum  to  be 
ascertained  by  compotation,  allowing  for  the  labor  actually 
expended,  at  an  agreed  rate  of  compeaeation  fcnr  each  day's 
labor.  But  in  some  way  or  other  it  must  under  this  statute 
be  made  so  definite  and  certain,  tJiat  the  amount  ^jriiich  may 
be  earned  and  become  due  upon  a  performance  of  its  atipnla- 
tions  will  not  be  wholly  witboat  linutation  both  as  to  that  which 
is  to  be  done  and  the  time  during  which  the  labor  is  to  be  con- 
tinued. A  contract  for  mere  days'  work,  such  as  is  set  forth  in 
the  petition,  is  not  of  this  character ;  and  therefore  it  is  no  suffi- 
cient foundation  upon  which  a  Uen  apoa  real  estate  can  be 
established. 

In  recurring  to  the  bill  of  exceptions,  it  appears  that  the  peti- 
tioner,  upon  the  trial,  produced  evidence  tending  to  show  that 
there  was  a  contmct  between  the  parties  move  specific  and  pre- 
cise than  that  which  is  set  forth  in  the  petition.  Bat  there  can 
be  no  judgment)  except  upon  the  petition  and  tlie  allegations  it 
contains.  If  the  facts  therein  stated  do  not  show  that  a  lien 
upon  the  land  described  may  or  can  have  been  creatod,  no  order 
can  be  made  nor  judgment  rendered  for  its  sale ;  and  no  further 
effectual  proceedings  can  be  had,  whatever  may  have  been  the 
disclosures  in  evidence,  unless  it  may  be  upon  an  application 
for,  and  an  allowance  of,  an  amendment  of  the  petitson.  Bev. 
&)ts.  c.  117,  (6.    In  its  present  form  it  cannot  be  maintained 
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John  Bent  &  another  t$.  (Jborgb  W.  Cosb  &  auother* 

A  gnsrditB,  who  acts  as  auctioiiMr  in  selling  land  of  his  ward  under  liceasa  of  court,  is  not 
authorized  as  such  to  sign  for  the  purchaser  a  memorandum  in  writing  to  take  the  sale  out 
of  the  statute  of  frauds. 

Action  of  contract  by  guardians  on  a  sale  by  auction  ol 
land  of  their  vrard  pursaaQt  to  a  license  of  the  jadge  of  probate. 
Answer,  the  statute  oi  fraiKls. 

At  the  trial  in  the  court  of  oommon  pleas  it  appeared  that 
one  of  the  plaintiffib  was  the  auotioQecT  at  said  sale,  and  on  the 
aame  day  made  a  menioraiidam  thereof  in  writing,  and  signed 
it  with  his  own  name  as  ^  guardian  and  auetioneer ; "  but  the 
defendants  refused  to  aooept  a  deed  or  pay  the  price.  The  de- 
fendants objected  that  a  seller  and  plaintiff  was  not  anthorued 
to  sign  a  memorandum  as  agent  of  the  purchasers.  But  San- 
gtTj  J.  overroled  the  objection.  The  jury  returned  a  Terdict  for 
the  plaintiff,  and  the  defendants  alleged  exceptions. 

JSL  AuMs^  ioi  the  dcfendantSi 

J,  A.  Andrew^  for  the  plaintiffs. 

BiesLow,  J.  The  memorandum  of  the  contract,  on  whioh  the 
plaintiff  relies  to  take  the  case  out  of  the  operation  of  the  stat- 
ute of  frauds,  is  in  our  judgment  insufficient,  because  it  is  not 
signed  by  the  defendant,  or  by  ^  any  person  thereunto  by  him 
lawfully  authorized.'^  In  all  cases  of  sales  by  auction,  the  auc- 
tioneer, acting  only  as  such,  is  the  competent  agent  of  both 
parties,  and  bis  memorandum  of  a  contract  or  agreement  is 
binding  on  both.  He  is  the  agent  of  the  vendor  by  virtue  of  his 
employment  to  make  the  sale,  and  he  is  made  the  ag^it  of  the 
vendee  by  the  act  of  the  latter  in  giving  him  his  bid  and  receiv- 
ing from  him  without  objection  the  announcement  that  the 
property  sold  is  knocked  off  to  him  as  purchaser.  But  this  rule 
is  not  applicable  to  cases  where  the  auctioneer  is  also  himself 
the  vendor.  The  great  mischief  intended  to  be  prevented  by  the 
statute  would  still  exist,  if  one  party  to  a  contract  could  make  a 
roemorandum  of  it  which  would  absolutely  bind  the  other..    If 


Digitized  by 


Google 


398  BRISTOL,  PLYMOUTH,  &o. 

Bent  &  another  v.  Gobb  &  anothtr. 

such  were  its  true  construction,  it  would  be  a  feeble  Becuiity 
against  fraud  ;  or  rather  it  would  open  a  door  for  its  easy  com- 
mission. A  vendor  could  fasten  bis  own  terms  pn  bis  vendee. 
If  it  was  a  written  contract  binding  on  the  purchaser^  he  could 
not  show  by  parol  evidence  that  the  terms  of  the  bargain  were 
incorrectly  or  imperfectly  stated.  He  could  not  vary  or  alter  it 
by  the  testimony  of  those  present  at  the  sale.  The  publicity  of 
a  sale  by  auction  would  be  no  safeguard  against  a  false  state- 
ment of  the  terms  of  sale,  made  in  the  written  memoraiidom 
signed  by  a  party  acting  in  the  double  capacity  of  auctioneer 
and  vendor.  The  chief  reason  in  support  of  the  rule,  that  an 
auctioneer,  acting  solely  as  such,  may  be  the  agent  of  both  par- 
ties  to  bind  them  b^  his  memorandumi  is  that  he  is  supposed 
to  be  a  disinterested  person,  having  no  motive  to  misstate  the 
bargain,  and  entitled  equally  to  the  confidence  of  both  parties. 
But  this  reason  fails  when  he  is  the  party  to  the  contract  and 
the  party  in  interest  also.  The  purpose  of  the  statute  was,  that 
a  contract  should  not  be  binding  unless  it  was  in  writing  and 
signed  by  the  party  himself  to  be  charged  thereby,  or  by  some 
third  person  in  his  behalf,  not  a  party  to  the  contract^  who  might 
impartially  note  its  contents. 

Nor  can  it  make  any  difference  as  to  the  power  of  the  vendor 
to.  make  a  memorandum  binding  on  the  vendee,  that  the  sale  is 
made  by  the  former  in  a  representative  or  fiduciary  character  as 
an  executor,  administrator,  guardian  or  trustee.  He  is  still  the 
party  to  the  contract,  the  price  is  to  be  paid  to  him,  be  is  to  deal 
with  the  purchase  money ;  bis  interest  and  bias  would  naturally 
be  in  favor  of  those  whom  be  represented,  and,  what  is  more 
material,  in  case  of  dispute  or  doubt  as  to  the  terms  of  the  con- 
tract, his  duties  and  interests  would  be  adverse  to  those  of  the 
vendee.  He  would  stand  in  a  relation  which  would  aeoei>sarily 
disqualify  him  from  acting  as  agent  of  both  parties.  We  do 
not  mean  to  say  that  a  contract  would  not  be  binding,  made  by 
an  auctioneer,  where,  from  the  form  in  which  it  was  writben,  an 
action  might  be  brought  to  enforce  the  contract  in  his  name. 
In  such  case,  if  he  was  only  the  nominal  party  to  the  contract 
and  the  record,  not  being  himself  the  vendor,  and  having  no 
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interest  in  tlie  sale  except  as  anctioneer,  his  memorandum  might 
be  sofficient  to  bind  both  parties  to  the  contract  But  we  con* 
fine  our  opinion  to  the  case  at  bar,  where  the  anctioneer  was 
the  vendor  and  a  party  baying  an  interest,  greater  or  less,  in  the 
contract,  as  well  as  a  party  to  it  in  terms.  Wright  v.  Dannah 
2  Campb.  203.  Farebrother  v.  Simmons,  5  B.  &  Aid.  383. 
Rayner  v.  LitUhome,  8  Car.  &  P.  124.  Bird  v.  Boulter,  4  B. 
&  Ad.  443,  and  1  Nev.  &  Man.  313.  Smith  v.  Arnold,  5  Ma- 
son,  417.  Exceptions  sustained. 


JuLu  Murphy  vs.  John  Spence. 

Under  8U  1857,  c,  805,  the  complainant  in  a  bastardy  process  is  a  competent  witness  lor 
all  pnrposes,  inclading  the  fkct  of  her  having  accused  the  respondent  in  the  time  of  her 
travail. 

Tt  is  no  ground  of  dismissing  a  bastardy  process,  that  the  record  of  the  justice  before  whom 
it  was  commenced  states  that  he  found  the  respondent  guilty,  and  not  that  he  adjudged 
him  to  be  the  Atber  of  the  child. 

Objectiooa  to  the  form  of  a  eomplaint  filed  in  the  Oourt  of  common  pleas  under  the  bas- 
tardy act  cannot  be  first  taken  in  this  court  to  which  the  case  has  been  brought  on  other 
(Receptions.' 

Bastardy  process.  The  record  of  the  justice  of  the  peace, 
to  whom  the  complaint  was  originally  made,  after  stating  the 
complaint  and  warrant,  the  defendants  arraignment  and  plea  of 
not  guilty,  stated  that  ^  after  doe  and  full  examination  it  is  con* 
sidered  by ''  the  justice  **  that  he  is  guilty  of  the  offence  charged 
here  against  him,"  and  he  was  ordered  to  give  bond  for  his 
appearance  at  August  term  1857  of  the  court  of  common 
pleas.  The  trial  in  that  court  was  had  before  Sanger,  J.,  who 
allowed  this  bill  of  exceptions ; 

^  The  proceedings  before  the  justice  cmd  the  new  complaint 
filed  in  this  court  may  be  referred  to  as  part  hereof  The  de- 
fendant put  in  the  plea  of  not  guilty,  upon  which  issue  was 
joined  and  a  verdict  found  for  the  complainant. 

*^  At  the  trial  in  this  court  the  respondent  moved  orally  that 
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the  proceedings  be  dismissed  because  it  did  not  a|^pear  that  the 
respondent  was  adjudged  by  the  justice  to  be  the  father  of  the 
child.     The  court  did  not  dismiss  the  prooeedings* 

^^  Without  any  preliminary  proof  from  other  witnesses,  that 
during  her  travail,  and  before  the  delivery  of  the  child,  she  had 
accused  the  respondent  with  being  its  father,  the  complainant 
was  permitted,  against  the  respondent's  objections,  to  testify, 
and  she  was  the  only  witness  for  the  comiriainant  fVom  her 
cross-examination  and  from  the  testimony  of  a  witness  intro* 
duced  by  the  respondent,  which  tended  to  prove,  as  the  respon- 
dent claimed,  that  the  complainant  had  made  statements  at  the 
preliminary  examination,  inconsistent  with  her  testimony  at  this 
trial,  the  respondent  contended  that  her  testimony  was  contra- 
dictory and  unworthy  of  belief. 

^  After  the  arguments  of  counsel,  there  being  no  request  of 
counsel  for  special  instructions,  the  court  instructed  the  jury  in 
regard  to  the  case,  and  to  these  instructions  no  exceptions  were 
taken. 

"  After  the  court  had  finished  summing  up  to  the  jury,  the 
respondent  prayed  the  court  to  instruct  the  jury  that  if  the  com* 
plainant  bad  given  contradietory  statements  as  to  the  time  and 
place  when  the  child  was  begotten,  or  did  not  know  when  it  was 
begotten,  she  had  not  been  constant  in  her  accusation,  and  the 
complaint  was  not  supported ;  and  that  if  they  believed  she  had 
falsified  in  either  examination,  she  was  not  now  to  be  believed 
unless  supported  by  other  testimony  than  her  own.  And  the 
court  thereupon  further  instructed  the  jury  that  she  had  been 
constant  in  her  accusation,  if  she  had  uniformly  accused  the 
respondent  and  no  other  person  with  being  the  father  of  the 
child ;  and  if  from  all  the  testimony  they  believed  the  respondent 
was  the  father  of  the  child,  begotten  substantially  as  set  forth 
in  the  complaint,  they  should  fykd  the  respondent  guilty;  and 
that  they  should  not  rely  upon  the  testimony  of  the  comi^ain- 
ant,  if  they  believed  that  she  bad  intentionally  sworn  Talsely  as 
to  any  matter.    To  which  rulings  the  respondent  excepts,'' 

At  the  argument  in  this  oourt,  the  respondent  objected  that 
the  complaint  filed  in  the  court  of  common  pleas  was  iosuffi- 
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eient,  became  it  did  not  allege  the  time  and  place  of  begetting 
the  chiH  <M)r  that  the  oomplainaot  aoeased  the  respondent  at . 
the  birth  and  before  the  detiv^. 

P.  SimmonSf  for  the  respondent 

jD.  U.  Johnsouj  for  the  complainant 

Sbaw,  C*  J.  That  the  complainant  should  have  charged  the 
respondent  in  the  time  of  her  trayail  is  a  condition  precedent  to 
maintaining  her  complaint.  Under  the  former  law,  g^  could 
only  be  a  witness,  on  proving  anch  aoeusation  by  another  wit^ 
ness.  But  by  fit  1857,  e.  305,  she  is  nmde  a  competent  witness, 
because  this  is  a  civil  proceeding.  Reardon  v.  Busselly  aMe^ 
366.  She  is  therefore  a  witness  for  all  parposes,  and  may  tea* 
tify  to  the  &et  of  such  accusation. 

The  other  rulings  at  the  trial  were  right  The  objections  not 
made  at  the  tdal  are  not  open  now.         EaocepHom  overruled. 


Noah  P.  Ford  vs.  Americus  V.  Txrrbll. 

In  an  action  on  an  agreement  to  build  an  octagonal  cellar  wall  at  a  certain  price  bj  the  fool, 
eridence  of  the  usage  of  measuring  the  ahglea  of  such  walls,  and  of  the  proper  nvde  of 
measuring  the  angles  of  rectangular  walls,  is  admiraible. 

On  money  due  for  labor,  interest  may  be  recovered  after  a  demand  of  payment  made  at 
the  ex|]dratio«  of  a  iBaaonable  tlaie. 

Action  op  contract  for  work  bod  labor  Ln  building  a  cellar 
wall.  At  the  trial  in  the  court  of  common  pleas,  before  Sofi^er^ 
J^  it  appeared  in  evidence  that  the  labor  was  done  under  a  sim- 
ple agreement  by  the  plaintiff  to  build  the  wall  of  an  octagonal 
cellar  for  the  de&ndanti  at  the  rate  of  eleven  cents  a  foot.  ,  The 
only  questioil  was  as  to  the  mode  of  measurement;  the  defend* 
ant  contending  that  the  inner  face  of  the  wall  should  be  the 
rule ;  the  plaintiff,  that  an  additional  allowance  should  be  made 
fior  Uie  necessary  work  at  the  ejngles  to  support  the  building. 

VOL.  IX.  26 
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Contradictory  evidence  was  introduced  of  the  proper  mode 
and  the  local  usage  of  measuring  cellar  walls*  One  of  the  wit* 
nesses  called  by  the  plaintiff  was  allowed,  against  the  defend* 
ant's  objection,  to  testify  to  the  mode  of  measuring  walls  of 
rectangular  cellars,  and  that  he  thought  this  wall  should  be 
measured  in  the  same  way. 

The  court  instructed  the  jury  ^*  that  as  the  contract  was  silent 
as  to  the  mode  of  measurement  of  the  wail,  if  there  was  a  gen- 
eral custom  or  usage  among  the  builders  of  cellar  walls  in  that 
vicinity,  by  which  such  walls  were  measured,  the  parties  would 
be  supposed  to  have  contracted  according  to  such  usage,  and 
the  jury  should  follow  such  usage  in  their  measurement  of  the 
wall  in  dispute ;  but  if  there  was  no  such  general  custom  or 
usage,  the  jury  should  make  such  a  measurement  of  the  wall,  as 
from  all  the  testimony  in  the  case  they  were  satisfied  was  a  just 
and  proper  measurement." 

The  court  further  instructed  the  jury  that  if  they  should  find 
for  the  plaintiff,  and  that  he  had  demanded  payment  at  the  ex- 
piration of  a  reasonable  time  from  the  completion  of  the  work, 
they  should  allow  him  interest  from  the  time  of  such  demand  ; 
otherwise,  from  the  date  of  the  writ. 

The  jury  returned  a  verdict  for  the  plaintifl^  and  the  defend- 
ant  alleged  exceptions. 

P.  Stmniang^  for  the  defendant. 

D.  U.  Johnson^  for  the  plaintiSI 

Merrick,  J.  The  controversy  between  the  parties  at  the  tria» 
of  this  action  related  entirely  to  the  amount  of  money  which  the 
plaintiff  had  earned  in  the  performance  of  his  contract  He  had 
built  the  cellar  wall  as  he  had  agreed  to  do,  and  was  entitled  to 
receive  therefor  at  the  rate  of  eleven  cents  a  foot,  in  full  com- 
pensation for  his  services.  The  jury  had  therefore  only  to 
determine  the  number  of  feet  of  which  the  wall  consisted,  in 
order  to  ascertain  the  sum  to  which  the  plaintiff  vras  entitled, 
and  for  which  they  were  to  render  a  verdict.  But  how  was  this 
to  be  done  and  in  what  manner  was  the  admeasurement  to  be 
made  ?  The  meaning  of  the  language  xa^  by  the  parties  ia 
their  agreement  being,  in  reference  to  the  compensation  to  he 
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paid  for  the  work  which  was  to  be  done,  equivocal  and  obscure, 
it  was  certainly  competent  for  the  plaintiff  to  introduce  proof  of 
usage^  in  order  to  interpret  the  meaning  of  the  language  and  to 
ascertain  the  extent  of  the  contract  1  Greenl.  Ev.  §  292.  "  The 
true  office  of  usages  of  trade,'*  says  Mf.  Greenleaf,  "  is  to  inter- 
pret the  otherwise  indeterminate  intention  of  the  parties ;  *'  <<  and 
to  fix  and  explain  the  meaning  of  words  and  expressions  of 
doubtful  or  various  senses."    2  Greenl.  Ev.  §  251. 

The  evidence  in  relation  to  a  general  usage  to  make  an  allow- 
ance  to  the  extent  claimed  by  the  plaintiff  in  the  admeasurement 
of  octagon  walls  beyond  the  mere  inner  surface  of  them,  on 
account  of  necessary  additional  work  at  the  angles,  appears  to 
have  been  put  in  without  objection.  And  it  was,  we  think,  very 
properly  admitted.  But  one  of  the  witnesses,  who  was  called  to 
inrove  this  general  usage,  testified  also  as  to  the  mode  in  which 
he  thought  rectangular  and  octagon  walls  should  both  be  alike 
measured.  The  defendant  objected  to  the  testimony  relative  to 
the  rectangular  wall,  because  the  two  were  so  dissimilar  that  they 
could  not  be  compared  with  each  other.  We  do  not  see  any 
force  in  this  objection.  The  angles  in  the  two  kinds  of  wall 
differ  it  is  true  in  some  degree,  but  they  are  not  wholly  unlike. 
And  proof  of  the  correct  mode  of  measuring  the  former  to  ascer- 
tain the  number  of  feet  of  which  it  consists,  would  afford  some 
light  and  some  aid  in  determining  how,  for  a  similar  purpose 
and  under  a  similar  contract,  the  latter  ought  to  be  admeasured. 
It  was  for  the  jury  to  say  what  weight  ought  justly  to  be  allowed 
to  it. 

The  instractioDs  to  the  jury  were  right.  They  were  to  deter- 
mine upon  the  evidence  in  the  first  instance  whether  there  was 
sufficient  proof  of  such  a  general  usage  as  was  contended  for 
by  the  plaintiff.  If  they  found  it  to  exist,  they  were  properly 
advised  to  take  it  as  a  guide  in  fixing  upon  the  mode  of  meas- 
uring the  wall ;  the  computation  according  to  which  was  to  be 
adopted  as  the  basis  of  their  verdict.  If  there  was  no  such  gen- 
eral usage  proved,  then  undoubtedly  it  was  their  duty,  as  they 
were  further  advised,  to  allow  for  such  an  admeasurement  of  the 
wall  as  they  were  satisfied  upon  all  the  evidence  in  the  case 
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was  jtrat  and  proper.  This  would  be  acting  tipon  the  most 
reasonable  construction  which  could  be  given  to  the  agreement 
between  the  parties ;  and  since  the  language  in  which  it  was 
expressed  was  not  precise  and  definite,  but  in  some  degree  ob- 
pcure  or  of  doubtful  meaning,  a  decision  upon  the  conflicting 
pretensions  of  the  parties  upon  any  other  interpretation  would 
have  been  justly  obnoxious  to  complaint. 

As  all  these  instructions,  as  well  as  that  in  relation  to  interest, 
appear  to  us  to  have  been  correct,  the 

Exceptions  are  overrtded. 


Cyrus  Gurnet  vs,  Elizabeth  Howe,  Administratrix. 

A  reooM,  kapi  at  reqaind  bjr  tba  ivgalatiQiw  «f  th«  pottHjffice  diftrtiiMBt  ander  th£  U.  S. 

St  of  1855,  c.  173,  of  registered  letters  received  at  a  post-office,  is  admissible  in  evidence, 
without  the  testimony  of  the  cleric  who  actually  kept  !t. 

A  mistake  in  the  dare  of  tiie  receijyt  of « letter,  «b  eteted  in  a  reoDfd  of  ngirtiered  lettens  ke|it 
according  te  the  U.  S.  St.  of  1855,  c.  173.  and  produced  by  the  pestmasterf  is  not  cnnclo- 
sive,  but  may  be  controlled  by  hi«  testimony  of  the  ordinary  course  of  the  mails. 

A  letter  eontahiing  money  sent  by  a  debtor  to  his  creditor  through  the  pest-office  is  at  the 
risk  of  the  debtor,  enleaa  thai  mode  of  remitlaiiee  is  auCherised  by  Aie  erpditoc,  either  by 
express  direction  or  by  the  usual  course  of  dealing  between  the  parties. 

Action  op  contract  on  a  promissory  note  made  by  Edwaid 
C.  Howe,  the  defendant's  intestate,  to  Cyras  O.  Oiimcy,  and 
indorsed  by  hitn  to  the  plaintiff.  Answer,  payment  to  Cyras  O 
Gurney. 

At  the  trial  in  the  coart  of  common  pleas,  befove  Sanger,  J., 
it  appeared  that  Edward  C.  Howe  on  the  19tfa  of  June  1855 
deposited  in  the  poet-office  at  South  Abington  a  letter,  coo* 
taining  in  bank  bills  the  amount  then  due  on  the  note,  and 
directed  to  Cyras  G.  Onmey  at  Tavtiton,  and  on  which  three 
cents  were  prepaid  by  stamp,  and  three  cents  by  cash ;  and  there 
was  evidence  tending  to  show  that  the  letter  was  forwarded  in 
due  course  of  mail  by  the  postmaster  at  South  Abington  to 
Taunton,  togettier  with  a  letter  bill  on  which  he  envied  ^  1  letter 
witti  postage,  3  cents  cash,  3  cents  alamp.^ 
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The  poBtmaster  at  Taaatoa^  being  called  as  a  witnesB  by  the 
defendant,  testified  that  in  doe  course  of  mail  the  letter  should 
have  been  received  at  his  office  on  the  eyening  of  June  20th ; 
and  that  he  had  no  recollection  of  the  receipt  of  anj  particular 
letters  at  that  time.  But  be  produced  what  purported  to  be  a 
record  of  letters  received  at  his  office  at  and  about  that  time, 
which,  he  testified,  was  required  by  the  law  of  the  United  Stat^ 
to  be  made  and  kept  in  his  office  * ;  but  that  it  was  not  nonde  by 
him,  but  was  kept  by  his  clerk,  who  was  not  present ;  that  he 
had  compared  the  record  with  the  letter  bill,  of  which  it  was  a 
transcript,  and  which  he  had  since  forwarded  to  Washington, 
as  required  by  law.  The  judge,  against  the  plaintidf's  objec* 
tioo,  permitted  the  record  to  be  read  and  shown  to  the  jury. 

The  record  was  divided  into  columnfl,  the  first  of  which  showed 
the  date  when,  and  the  second  the  places  whence,  the  letters 
were  received.  At  the  top  of  the  page  in  question  was  entered 
June  2l8t,  which  was  the  only  date  upon  this  page;  and  in  the 
second  column  w^e  the  names  of  South  Abington  and  other 
towns  in  Maseachusetts,  followed  by  ^<  New  York ; "  and  the 
date  of  the  preceding  page  was  June  20th.  The  postmaster, 
against  the  plaintiff's  objection,  was  permitted  to  testify  that 
the  entry  upon  the  record  of  the  date  of  receiving  this  letter 
was  incorrect;  that  the  contents  of  the  mails  were  entered 
in  these  columns  in  order  as  the  mails  anived ;  that,  firom  fats 
knowledge  of  the  course  of  the  maib  and  their  time  of  arrival, 
the  New  Yoric  mail  was  the  first  on  the  morning  of  June  2l8t, 


•  By  the  U.  S.  St.  of  1855,  c.  178,  §  8,  the  poetmaster  general  of  the  United 
States  is  *•  authorized  to  establish  a  uniform  plan  for  the  registration  of  valuable 
letters  on  appficatton  of  parties  posting  the  same.**    10  U.  S.  Sts.  at  Large,  642. 

The  regQlatidOi  of  tike  post-office  depattmeat,  c.  86,  contain  provisions  for  the 
Kgistratkm  of  such  letlen  at  tbe  office  of  maiKng,  giving  reoeipts  therefor  to  the 
person  depositing  them ;  for  the  DU)de  of  keeping  acconnls  thereof,  and  of  trans- 
mitting such  letters  and  the  letter  bills  thereof;  and  that  on  their  receipt  at  the 
distributing  ofiice  the  clerk  who  opens  and  distributes  the  mail  shall  compare 
them  wftb  the  bifl,  and  **  pass  it,  with  the  letters,  to  the  clerk  who  keeps  the 
soeount  of  regbtei^d  leltera  received  for  diirttibotion,  who  will  enter  its  contenU 
b  hm  accovnt" 
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and  the  mail  from  South  Abington  mast  have  arrived  oo 
the  evening  of  June  20th,  and  the  entry  of  the  date  of  June 
21st,  although  correct  for  the  New  York  mail  and  what  foI« 
lowed  it,  was  not  correct  for  what  preceded  it,  including  South 
Abington ;  that  the  date  at  the  top  of  this  page  should  have 
been  «  June  20th,"  and  that  '<  June  21st "  should  have  been  en- 
tered in  the  first  column,  opposite  the  words  "  New  York  "  in 
the  second. 

Cyrus  G.  Gurney,  being  called  by  the  plaintiff,  testified  that 
about  the  9th  of  June  he  demanded  payment  of  the  note,  and 
"  that  the  deceased  said  that  he  would  send  the  money  to  htm 
by  mail  to  Taunton,  either  the  next  week  or  the  week  after ;  and 
the  witness  replied  to  him  that  he  would  send  the  note  as  soon 
as  he  received  the  money."  The  witness,  as  the  bill  of  excep- 
tions added,  "also  testified  to  some  conversation  between  the 
deceased  and  himself  as  to  his  (Gurney's)  post-office  address, 
and  the  course,  regularity  and  safety  of  the  mails  between 
South  Abington  and  Taunton.  He  further  testified  that  he 
called  at  the  post-office  at  Taunton  and  inquired  for  letters, 
every  night,  from  the  Uth  day  of  said  June  until  the  23d  inclu- 
sive, but  never  received  any  letter  from  the  deceased  or  any 
money.  This  was  all  the  evidence  ofiered  as  to  any  agree- 
ment as  to  how  the  money  was  to  be  sent,  or  at  whose  risk,  or 
how  the  note  should  be  surrendered." 

The  plaintiff  requested  the  court  to  instruct  the  jury,  "  that 
unless  Cyrus  G.  Gurney  either  intended  or  consented  to  be  held 
responsible  for  the  safe  transmission  of  the  money  by  mail,  the 
risk  was  on  the  defendant's  intestate."  But  the  judge  instructed 
the  jury  "  that  if  the  proposition  to  send  by  mail  came  from  the 
defendant's  intestate,  and  was  merely  assented  to  tacitly  or 
otherwise  by  Cyrus  G.  Gurney,  it  would  be  sent  at  the  risk  of 
the  deceased;  but  if  the  proposition  came  from  Gurney,  and 
was  assented  to  by  the  deceased,  and  the  deceased  in  due  time 
deposited  the  letter  properly  sealed  and  directed,  and  postage 
prepaid,  containing  the  money,  in  the  South  Abington  post- 
office,  the  money  would  be  at  the  risk  of  Gurney,  and  from  that 
time,  if  the  money  was  sent  by  mail  in  pursuance  of  a  mutual 
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understanding  and  agreement  that  it  shonid  be  so  sent,  had  be- 
tween the  deceased  and  Onrney,  and  after  they  had  consulted 
together  and  determined  upon  the  mode  of  its  transmission, 
then  the  money,  after  being  deposited  in  a  letter  as  above  in  the 
South  Abington  post-office,  would  be  at  the  risk  of  Gumey.** 
The  verdict  was  for  the  defendant,  and  the  plaintiff  alleged  ex- 
'ceptions. 

B.  W.  HarriSj  for  the  plaintiff. 

B.  Sanfordj  for  the  defendant,  to  the  point  that  the  instruo 
tions  were  sufficiently  favorable  to  the  plaintiff  cited  2  Parsons 
on  Con.  152,  and  cases  cited  in  note. 

BiGELOw,  J.  1.  The  register  of  letters,  received  at  the  post- 
office  at  Taunton,  being  an  official  record  authorized  by  law  to 
be  kept,  was  admissible  in  evidence.    1  Oreenl.  Ev.  §  484. 

2.  The  evidence  of  the  postmaster  as  to  the  error  upon  the 
register  in  the  date  of  the  receipt  of  the  letter  was  rightly 
received.  The  register  was  not  conclusive  as  to  this  date.  A 
party  has  always  the  right  to  prove  that  a  fact  is  different  from 
that  which  it  would  appear  to  be  by  a  portion  of  his  own  evi- 
dence. If  this  were  not  so,  he  would  be  bound  by  the  innocent 
mistakes  of  witnesses  and  third  parties.  He  can  be  allowed  to 
prove  the  exact  truth,  without  impeaching  the  evidence  offered 
by  himself.  The  evidence  in  this  case  was  not  offered  to  con- 
tradict the  register,  but  to  show  the  regular  and  due  course  of 
the  mail,  which  was  clearly  competent  Incidentally  it  also 
showed  that  a  date  in  the  re^ster  was  probably  erroneous.  Be- 
sides, the  exact  date  of  the  receipt  of  the  letter  in  question  was 
quite  immaterial.  The  real  and  material  inquiry  was  whether 
it  was  received  at  alL 

3.  The  instructions  given  to  the  jury  were  not  adapted  to  the 
case,  and  did  not  properly  meet  the  request  made  by  the  plain- 
tiff *s  counsel  for  a  different  ruling.  The  general  rule  of  law  is 
that  the  duty  lies  on  the  debtor  to  pay  his  debt  to  his  creditor 
personally  or  to  his  authorized  agent.  The  burden  of  proof  to 
show  a  paiyment  of  a  debt  is  not  sustained  therefox^  by  proof 
that  a  letter,  containing  the  requisite  amount,  directed  to  the 
creditoriwas  duly  deposited  in  the  post-office.    The  debtor  must 
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go  foFtlpe't  Hq  mwt  fUe^o  sho^  tii^t  tbe  CfK^itor  antborued  thifl 
ipode  of  remittanoe,  eitbeor  by  exjMP^B  fw^qt  QT  direoiioD,  or  e^ 
Qpage  aod  ooura^  of  deaUqg  frpm  wbicb  spob  asaent  <w  direelion 
rps^y  be  ffiirly  infeived.  If  this  oan  be  fhowB,  tb^  tbe  traoBom^ 
sion  is  ^t  tbe  risk  of  tbe  crecUtcMP ;  oi^e^rwin^,  it  lio6  upqn  th^ 
4ebtor.  Wafwtc&e  v.  Noaheh  ??ako,  67, 186.  TfoWef  v.  Boigms 
By.  &  Mood.  149.  2  Greenl.  Ev.  §  525.  Wakefield  v.  LUhg^Wf 
3  Mass.  249.  The  instructions  giy^i:^  to  tbe  jpry  ^P  tUe  point 
did  QPt  B^ate  the  rp}e  of  law  with  distinotness  $uid  aoeaamcy. 
Tbpy  sf  em  to  ixifike  tb?  c^se  depend  on  iibo  question  whetbe? 
the  proposition  to  transmit  by  raai}  o^qpap  iipam  the  plaiottff  cmf 
from  the  defendant's  lateBt^te,  Tbat  w«a  a  ftict  wholly  isnua- 
teri^  The  refil  qviestion  was,  ytrhetber  tbp  plidntiff  authorized 
a  remittance  by  instil,  witbout  qnalifipatioB  j  cur  whether  each 
authority  was  aooompaaied  with  any  eqaditioa  |ta  to  the  risk  of 
such  transmission.  As  this  questigiii  does  not  seem  to  hav<Q 
been  passed  on  by  thp  jiMry,  the  ease  must  be  tried  apew. 


HiXAM  Bahbalii  v^  Httldau  Doanb. 

The  odmMoQ,  to  <iQiatnidict  erid^aoe  of  the  «4r«mo  ptrtXt  ^  taatlqiony  w^ich  vppun  to 
relate  to  tbe  same  transactioD,  but  is  afterwards  prored  hy  other  fyidenoe  to  be  a  different 
one,  is  no  ground  of  exception,  without  showing  that  the  jurj  were  not  instmcted  to  dis- 
n^ardH. 

In  an  action  hy  R.  against  D.  fbr  the  keeping  of  a  horse,  wfaidi  was  def^dad  09  thf  gronnd 
that  T.  was  R.*s  debtor,  the  judge  hiftmcted  the  jury  that  if  R.'s  senrant,  with  y%hom 
the  horse  was  originally  left,  ^  underaCood  that  the  horts  was  there  for  T.,  as  T.*8  horse 
and  at  his  chat'ge,  and  |hat  T.  wi|a  to  pay  fot  the  keeping,  |L  aould  not  reooTw;  '*  aad 
declined  to  instruet  them  that  *"  if  D.  by  hiais^jf  or  his  agept  loft  the  hon^  9t  9^'b  ata^ 
ble,  R.  could  recover,  unless  D.  notified  him  to  look  to  T.  for  pay,  and  R.  agreed  to  look 
to  T.  iar  pay."    ffdd,  that  S.  had  90  ground  of  exception. 

AcTiQN  OF  ooifTBAOT  foF  the  keqiiBg  of  a  borse.  At  the  trial 
ip  the  court  of  common  pleae  before  &xtnger9  J^  it  appeared  tbat 
the  ^or^  was  brought  to  the  pls^atiff 'd  ftable  in  bis  ^beeoee, 
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and  le|t  with  Us  boBUev;  and  tbefe  wae  oon^iietiiig  evidence 
whether  the  hostler  was  told  that  the  bcMme  w^a  tbe  defendantfs 
or  that  it  wasi  Qeorge  W.  Turqer's, 

The  ^aii9tiff  called  Toomv  a9  a  witnes^t  who  testified  Ubat  he 
had  several  <$oQvcHraatiod!ia  with  the  defendant  in  regajrd  to  the 
hofBe,  and  that  ^e  last  eonveraationi  whioh  led  to  tim  horse's 
beuig  sent  to  the  plaji^tiff 's  stably  we^  at  the  dofend^tnt's  bouse 
in  South  Braintree,  and  was,  in  aubetanee,  ^  that  he  told  tbe  de»- 
fendant  l^t  he  would  have  a  better  obanoes  and  would  do  his 
best  to  sell  the  horse  if  it  was  kept  nearer  to  him ;  that  the  de- 
fendant asked  him  if  there  w^  any  pl^ice  there  wh^re  he  eonld 
get  tbe  horse  k^t,  and  he  said  she  could  at  RandaU'si  and  she 
gave  him  to  understaiid  ib^t  she  should  send  the  horse  there,  if 
ehe  did  not  aeU  him  shprtly*" 

Tbe  defendant  called  Sabrina  WiUiSy  who  testified,  tbis  plaiii- 
tiff  objecti&gf  that  ab^  was  present  at  the  above  conversation 
between  Turner  and  the  defendant,  and  that  the  conversation 
was>  in  eubatanee,  that  Turner  asked  where  tbe  horse  was,  and 
was  told ;  that  be  then  said  he  had  no  hiHse  of  his  own,  ano 
should  like  to  have  this  horse ;  that  he  would  take  and  ke^  it 
free  of  any  expense  to  the  defendant,  and  that  be  would  use  the 
horse  enough  to  pay  for  its  keeping,  and  would  do  bis  best  to 
seU  it, 

Vbe  defendant  testified  that  tbe  last  conversation  with  Tinrner 
previoQsly  to  the  horse's  going  to  tbe  plaintiff's  stable,  was  not 
at  South  Braintree,  as  Turner  testified,  but  was  at  North  Abing- 
ton,  where  ahe  and  one  Higgins  went  to  aee  Turner ;  and  she 
and  Higgins  both  testified^  the  plaintiff  objecting,  as  to  the  oon^- 
versation  at  North  Abiagtont  and  that  it  was  m  anMAnee  <<  that 
Turner  asked  to  have  the  horse  for  his  work»  and  that  if  she  per* 
mitted  him  to  have  the  horse,  it  should  coat  her  nothing  for  his 
keeping ;  that  Turner  wished  the  hofae  sent  to  him ;  that  he 
expected  to  be  abs^ent  for  a  day  or  two,  and  that  if  the  horse 
came  in  his  absenee,  he  would  leave  aonc&e  one  to  take  charge  of 
him,'' 

Tbe  aeveral  witnesses  for  the  defendant  testified  that  at  this 
time  they  did  not  know  of  tiie  existence  of  su«h  a  man  as  the 
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plaintiff,  nor  did  they  know  of  him  till  a  long  tame  after,  when 
Turner  had  become  insolveni 

The  judge  instructed  the  jury,  **  that  the  burden  of  proof  was 
on  the  plaintiff^  to  satisfy  them  that  the  keeping  of  the  horse 
was  rightly  chargeable  to  the  defendant ;  that  if  the  defendant 
herself  brought  the  horse  to  the  plaintiff's  stable  and  left  it  there 
to  be  kept,  whether  she  knew  that  the  plaintiff  was  the  particu* 
lar  person  keeping  the  stable  or  not,  she  would  be  liable  therefor 
that  if  the  horse  was  taken  to  the  plaintiff's  stable  and  left  there 
to  be  kept  by  an  agent  of  the  defendant  authorized  so  to  do,  the 
defendant  would  be  liable  therefor ;  that  if  the  horse  was  taken 
to  the  plaintiff's  stable  by  a  servant  of  the  defendant,  who  at 
the  time  had  the  horse  in  charge,  but  had  no  authority  to  take 
or  leave  the  horse  at  the  plaintiff's  stable,  to  be  there  kept  at  the 
defendant's  expense,  and  was  left  there  by  the  servant,  if  tho 
defendant  knew  that  the  horse  was  there,  and  so  kept  and  per- 
mitted the  horse  to  remain  there,  she  would  be  liable ;  but  if  af 
the  time  the  horse  was  taken  to  the  plaintiff's  stable,  the  plain- 
tiff's servant  understood  that  the  horse  was  there  for  Turner,  as 
Turner's  horse  and  at  his  charge,  and  that  Turner  was  to  pay 
for  the  keeping,  the  defendant  would  not  be  liable  therefor." 

After  the  judge  had  finished  the  instructions  to  the  jury,  tho 
plaintiff  asked  him  to  instruct  the  jury,  that  <'  if  the  defendant, 
by  herself  or  agent,  left  the  horse  at  the  plaintiff's  stable,  ndless 
the  defendant  notified  the  plaintiff  to  look  to  Turner  for  pay 
and  the  plaintiff  agreed  to  look  to  Turner  for  pay,  they  must 
find  for  the  plaintiff;  and  the  burden  is  on  the  defendant  to 
prove  this  notification."  But  the  judge  declined  to  give  any 
further  instructions  to  the  jury.  The  jury  found  for  the  defend* 
ant,  and  the  plaintiff  alleged  exceptions. 

P.  Simmons^  for  the  plaintiff. 

E.  Amesj  for  the  defendant 

By  the  CJourt.  The  testimony  of  Willis,  offered  to  contra- 
dict Turner,  was  competent  at  the  time  it  was  admitted.  As 
the  case  then  stood,  the  plaintiff  relied  on  the  testimony  of 
Turner  to  establish  his  claim.  If  the  defendants  testimony 
subsequently  showed  that  the  conversation   to  which   Willis 
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testified  was  not  the  same  to  which  Tamer's  evidence  related, 
or  otherwise  showed  it  to  be  immaterial,  it  was  for  the  court  to 
instnict  the  jury  not  to  regard  it.  WUder  v.  Holden^  24  Pick.  12. 
As  it  does  not  appear  that  such  instractions  were  not  given,  the 
plaintiff  fails  to  show  that  be  was  aggrieved  by  the  rulings  of 
the  court 

The  instructions  bearing  on  the  merits  of  the  case  seem  to 
have  been  correct|  and  adapted  to  the  facts  in  proofl 

Exceptions  ooemdedL 


Fjllncib  J.  GoDDAHD  VS.  JoBN  Perkins  &  auothcr. 

An  Action  of  trespass,  in  which  the  defendant  justifies  under  a  claim  of  right,  exercised  with- 
out unnecessary  ibrce,  cannot  be  transmitted  to  this  conrt  upon  exceptions  to  tL  pro  forma 
nding  of  the  conrt  of  common  pleas  that  "  not  oonaidering  the  question  of  damages,  Um 
plaintiff  could  not  maintain  his  action,**  without  disposing  of  the  question  whether  on- 
necessary  force  was  used. 

Action  op  tort  for  breaking  and  entering  the  dwelling-house, 
connected  with  the  jail  in  Plymouth,  occupied  by  the  plaintiff, 
as  deputy  jailer  under  appointment  by  the  county  commis* 
sioners.  Answer,  that  the  defendant  Perkins  was  sheriff  of 
Plymouth  County,  and  entitled  as  such  to  the  custody  and  con- 
trol  of  all  the  county  buildings  and  property,  and  that  the  entry 
of  the  defendants  was  without  unnecessary  force,  and  to  enable 
Perkins  to  execute  with  fidelity  bis  official  duty. 

Trial  in  the  court  of  common  pleas  before  Sanger^  J.,  who 
signed  a  bill  of  exceptions,  which  stated  that,  after  the  first 
witness  for  the  plaintiff  had  been  partly  examined,  "  the  court 
suggested  that  the  counsel  for  the  plaintiff  should  confine 
himself  to  such  facts  as  were  necessary  to  maintain  the  case, 
independent  of  damages."  The  bill  of  exceptions  recited  all 
the  evidence,  and  concluded  as  follows :  "  Upon  this  evidence, 
the  presiding  judge  ruled  pro  forma,  that,  not  considering  the 
question  of  damages,  the  plaintiff  could  not  maintain  his  action. 
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and  tfaereapon  a  pro  forma  rerdiot  was  taken  for  the  defeidanta ; 
to  which  mKng  the  plaintiff  excepts." 

K  Wilkinson  8f  B.  Sanfard,  for  the  plaintiff. 

J.  M.  Keith  Sf  8.  J.  Gordon^  for  the  defendants. 

Shaw,  C.  J.  As  the  case  now  stadds,  if  we  oTerrnle  the 
exceptions,  we  can  only  affirm  the  judgment  on  the  verdiet; 
otherwise  we  should  decide  a  mere  abstract  question,  leaving 
at  least  one  of  the  issues  in  the  canse,  nameljTi  whether  teces- 
sive  force  was  used,  wholly  undetermined  and  to  be  settled  by 
another  triaL  Parties  should  bear  in  mind  that,  under  our  pres- 
ent system,  a  judgment  of  the  court  of  common  pleas  is  a  final 
judgment,  subject  only  to  be  set  aside,  on  exceptions  or  appeal, 
for  erroneous  rulings  in  matter  of  law.  Rev.  Sts.  c.  82,  §§  12-15. 
&.  1840,  c.  87,  §§  4,  6. 

This  ruling  Is  said  in  the  exceptions  to  hftve  b^cn  ^pro 
formal  But  the  parties  were  entitled  to  the  judge's  opinion, 
to  his  best  judgment,  .on  every  question  of  law  arising  in  the 
course  of  the  trial.  The  case  stands  very  differently  from  a  case 
in  this  court,  which  a  judge  may,  in  his  discretion,  or  on  the 
motion  of  either  party,  reserve  for  the  opinion  of  the  whole 
court,  and  break  off  the  trial  for  that  porpoee*  Rev.  Sts*  c  81, 
§^  26,  27.  The  ruling  of  the  judge  of  the  eourt  of  common 
pleas,  as  stated  at  the  dose  of  the  bill  of  exceptions,  was  en- 
tirely irregidar,  and  as  the  plaintiff  is  unwilling  to  let  his  whole 
case,  depend  upon  the  main  question  of  light,  the  entry  must  be 

ExcepHons  vacated;  eate  remitted  to  the  court  of  common  please 
with  directions  to  set  aside  the  vefdicty  and  grant  a  new  trial 
upon  the  whole  matter  in  issiue. 

Rots.  Bj  Si*  1659,  c.  196,  $  89,  the  superior  oouri  it  authorised,  after  vei»« 
diet,  to  report  a  case  for  deteraunatioQ  bj  this  coofi. 
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Ibaao  Wright  vs.  Ol0  Colont  anb  Fall  Kite^  Bailroah 

CompaNYa 

In  an  action  against  a  corporation  on  a  debt,  the  defence  was  payment;  and  it  appeared 
that  the  president  of  the  corporation  took  the  bill  receipted  from  the  creditor  to  get  ths 
money  fh>m  theh  treasurer,  and  gave  the  Mil  te  the  treaaniWi  who  miid^  a  correction  in 
it,  and  handed  it  with  the  money  back  to  the  president,  who  lest  them.  I'he  defendants 
contended  that  their  president  acted  as  the  creditor's  agent;  and  asked  that  the  jury  be 
instructed  ^  that  the  ciroumMance  that  the  treasu^r,  afier  correcting  tod  paying  the  bill, 
lent  the  receipt,  to  be  ratamed  afber  showing  the  same,  did  not  pAvent  the  antecedent 
acts  firom  constituting  a  legal  payment.'*  But  the  judge,  without  thus  instructing  the 
jury,  in?>tructed  them  ai  to  the  respective  duties  of  a  president  and  treasurer  of  a  cor- 
poration, and  that  it  was  for  the  jury  to  say,  hot  upon  any  partlculAr  portron  of  the  pfoo^ 
but  upon  all  the  evidence,  hr  whom  the  president  was  acting.  Stld^  that  tlie  defendantt 
had  no  ground  of  exception. 

AoTioN  OF  coNtRAOT  foY  wood  0old  and  delivered.  Aoawer, 
payment  At  the  trial  in  the  court  of  eommon  pleas,  before 
Sanger,  J.,  it  appeared  that  the  (plaintiff  had  supplied  the  wood 
to  the  defendants,  and  been  paid  therefor  by  the  Old  Colony 
Bank,  and  had  authorized  the  bank  to  collect  the  amount  at  the 
expense  of  the  bank  from  the  defendants. 

It  was  in  evidence  that  Loud,  the  president  of  the  bank,  called 
at  the  office  of*  the  defendants'  treasurer  in  Boston,  and  not  find^ 
itig  bim  went  to  Alexander  Holmes,  the  defendants^  president, 
and  Holmes,  after  a  conversation  with  Loud,  took  the  biH  to  get 
the  money  from  the  treasurer ;  and  on  the  same  day  banded  it 
to  the  treasurer,  who,  discovering  an  error  of  one  doUar  in  the 
footing  of  the  bill,  corrected  it,  handed  to  Holmes  the  money 
due  on  the  bill,  and  with  it  the  bill  itself,  that  the  mistake  might 
be  seen  and  the  bill  subseqnently  returned  to  the  treasurer ;  that 
Holmes  put  the  money  in  his  pocket  book,  and  soon  left  Boston 
in  the  defendants'  cars^  and  dn  the  iarain,  some  distanoe  from 
Boston,  was  asked  by  Loud  for  the  money,  and  thereupon  dis- 
covered that  it  and  his  pocket  book  Were  missing,  having  prob- 
ably been  stolen  from  him  at  the  station  in  Boston* 

From  the  evidence  the  plaintiff  clontended  that  Holmes,  in 
what  he  did  in  tegard  to  the  Wo6d  bill,  acted  as  the  agent  of  ther 
defendants^  and  that  the  money  liot  having  reached  Lond,  birt 
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being  lost  by  the  agent  of  the  defendants,  the  loss  Cell  on  the  de- 
fendants. The  defendants  contended  that  Holmes  was  acting 
in  regard  to  it  only  as  the  agent  of  Loud,  doing  him  a  kind* 
ness ;  and  that  when  the  treasurer  paid  Holmes  the  money,  it 
was  a  payment  to  Loud,  and  that  therefore  the  loss  should  fall 
on  him. 

The  defendants  requested  the  court  to  instruct  the  jury,  '^  that 
the  circumstance  that  the  treasurer,  after  correcting  the  bill  (ac- 
cording to  the  minutes  thereon)  and  paying  the  bill,  lent  the 
receipt,  to  be  returned  after  showing  the  same,  did  not  prevent 
the  antecedent  acts  from  constituting  a  legal  payment." 

The  court  did  not  in  terms  so  instruct  the  jury;  but  in- 
structed them  '<  that  the  duties  of  the  president  and  treasurer  of 
the  defendants  were  distinct  and  different  (the  court  stating  gen- 
erally what  the  duties  of  each  officer  were  under  the  law  and 
upon  the  evidence) ;  that  the  fact  that  Holmes  was  the  president 
of  the  defendants  would  not  make  him  the  agent  of  the  treas- 
urer and  of  the  corporation  in  this  matter,  nor  would  it  prevent 
him  from  so  acting ;  that  the  treasurer's  place  of  business,  and 
the  proper  place  ordinarily  for  him  to  pay  the  debts  and  de- 
mands due  from  the  corporation,  was  his  office;  but  that  he 
might  well,  if  it  were  necessary,  employ  one  of  hie  clerks,  or 
any  suitable  person,  to  make  a  payment  in  his  behalf,  and  in 
behalf  of  the  corporation,  as,  for  instance,  he  could  by  such  per- 
son send  money  of  the  corporation  to  take  up  a  note  of  tho 
corporation  due  at  a  bank  ;  and  so  he  could  transmit  the  money 
by  Holmes  to  pay  this  wood  bill,  if  he  pleased,  and  it  was  for 
the  jury  to  say,  not  upon  any  particular  portion  of  the  proo^ 
but  upon  all  the  evidence  upon  this  point,  how  Holmes  in  this 
matter  was  acting,  whether  for  the  treasurer  and  the  corporation! 
or  for  Loud."  The  jury  returned  a  verdict  for  the  plaintiff,  and 
the  defendants  alleged  exceptions. 

E.  Ames  Sf  C  G.  DaviSf  for  the  defendants. 

K  Wilkinson^  for  the  plaintiff. 

Mebbick,  J.  This  action  is  brought  for  the  benefit  of  the  Old 
Ck^lony  Bank,  in  whose  behalf  their  president,  Loud,  acted  as 
an  authorized  agent  in  the  several  transactions  out  of  which 
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the  controversy  between  tbe  parties  to  tbe  present  suit  arose. 
The  defendants  set  np  in  their  answer,  and  at  the  trial  relied  as 
their  sole  defence  apon  an  alleged  payment  of  the  plaintiff's  bilL 
It  appeared  in  evidence  that  their  treasurer,  by  whom  the  pay* 
ment  of  the  bill  shoold  properly  bare  been  made,  did  upon  the 
presentment  of  it  to  him  by  Holmes,  their  president,  duly  receipt- 
ed, deliver  to  him  the  fcdl  amount  of  it  in  money,  for  the  purpose 
of  paying  it  Bat  whether  the  delivery  of  that  money  to  him 
operated  as,  and  was  in  fact  a  payment  of  the  debt  due  to  the 
Old  Colony  Bank  as  the  equitable  assignee  of  the  plaintifi*,  de» 
pended  upon  the  determination  of  the  farther  question  in  relation 
to  the  party  on  whose  account  be  received  it,  and  for  whom  he 
was  authorized  to  act.  It  was  conceded  that  if  he  was  empow- 
ered by  Loud  to  receive  it  on  his  account,  and  acted  as  his  agent 
in  taking  it  from  the  defendants'  treasurer,  the  debt  was  paid,  and 
the  action  could  not  be  maintained ;  but  this  was  denied  by  tbe 
plaintifi^  who  insisted  that  Holmes  was  the  agent  or  servant 
or  messenger  of  the  treasurer  or  of  the  defendants,  taking  the 
money  from  him  to  carry  and  pay  the  same  to  Load  in  dis- 
charge of  their  admitted  indebtedness.  This  was  the  precise 
point  in  issue  between  the  parties.  They  did  not  disagree  as  to 
the  legal  consequences  which  would  follow  from  establishing 
the  fact  of  his  agency,  but  their  dispute  was  confined  to  the  ques- 
tion -whether  he  was  the  agent  of  Loud  or  of  the  defendants. 
In  this  aspect  of  the  case,  the  jury  were  instructed  that  it  was 
ior  them  to  say,  not  upon  any  peirticular  portion  of  the  proof, 
but  upon  all  the  evidence  on  this  point,  how  Holmes  in  this 
matter  was  actings  whether  for  the  treasarer  and  the  corporation 
or  for  Loud. 

The  defendants  do  not  contend,  in  support  of  their  exceptions, 
that  this  instruction  was  erroneous,  but  they  complain  that  it 
was  too  general  and  indefinite ;  and  that  they  were  entitled  to 
have  had  the  jury  advised  as  to  the  application  of  the  law,  in 
relation  to  the  facts  proved  and  the  issue  to  be  determined,  in  a 
manner  more  pointed,  direct  and  explicit.  It  is  certainly  true 
that  in  many  cases  the  mere  statement  of  abstract  legal  propo- 
sitions, however  correct,  will  afibrd  a  very  inadequate  guide  to  the 
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jorj  in  the  solution  of  complicated  qneatioas ;  and  coiurts  exer 
Gisitig  a  Supervisory  power  over  judicial  trials  will  interpose  for 
the  sake  of  protecting  the  rights  of  parties  and  the  due  adminis- 
tration of  justice,  whenever  it  is  seen  that  for  want  of  a  definite 
rule  and  an  expoeitioii  of  the  law  suitable  and  adapted  to  the 
particular  occasion  upon  which  it  is  given,  the  jury  may  have 
failed  to  perform  or  have  been  misled  in  the  discbarge  of  their 
duty.  Wood  v.  (yKeUey,  8  Cilsb.  408.  K^Uogg  v.  Norikampkm, 
4  Gray,  68.  But  no  such  difficulty  appears  to  us  to  have  arisen 
in  the  present  case.  It  was  the  duty  of  the  jn^  to  determine  a 
pure,  simple  question  of  fact.  Both  parties  oonoctrred  in  assert* 
ing  that  that  Was  the  point  to  bd  determined ;  and  there  was  no 
difference  between  them  as  to  the  legal  effect  which  was  to 
follow  from  the  proof  and  establiehment  of  the  ond  or  the  other 
proposition.  It  was  quite  sufficient  therefore  for  the  court  to 
direct  the  attention  of  the  jury  to  the  only  matter  for  their  con- 
sideration, which  was  in  controversy  between  the  parties,  and  to 
advise  them  that  it  ought  not  to  be  determined  upon  an  imper^ 
feet  or  partial,  but  upon  a  comprehensive,  view  of  the  whole 
evidence  laid  before  them.  And  this  instruction,  together  with 
an  exposition  of  the  respective  duties  and  obligations  of  the 
president  and  treasurer  of  the  defendant  corporation,  particu- 
larly in  reference  to  the  evidence  te  to  what  occurred  between 
them  respecting  the  payment  of  the  plaintiff's  bill,  which  does 
not  appear  to  have  been  in  any  degree  objectionable  or  unaatis* 
factc^y,  must  be  considered  to  have  been  a  substantial  adoption 
of  the  ruling  which  was  sought  for  from  the  court  respecting 
the  effect  of  the  mere  loan  of  the  receipt  for  a  special  purpose^ 
after  the  debt  had  been  previously  paid. 

These  instructions  being  found  to  have  been  con^ot,  and  none 
of  the  other  objections  taken  at  the  trial  having  been  insisted 
upon  oi  adverted  to  by  the  defendants'  counsel  at  the  argument^ 
we  have  predumed  that  tbey  weie  intentionally  waived 

ExcepU4fm  overruled. 
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Sabab  a.  Clark  t^^.  Ellis  Packard,  Executor. 

A  tMtHDr  deVlieA  to  hU  dwAgktM  H»  on*  Aird  ptft  df  s  oertirfH  fitfm,  *  but  Sf  my  uttcntot 
ihall  think  best  to  sell  inid  ftrm,  Umb  I  give  to  her  one  third  ptrt  of  the  ^foceede  of  the 
lele  of  said  farm;  *'  to  his  daughter  S.  one  third  part  of  the  same  farm,  '*  or  if  said  fiirm 
is  sold,  then  one  third  part  of  the  proceeds  of  the  sale  of  said  farm ;  **  and  after  a  devise 
to  hie  daughter  A.  in  the  same  #ords  as  to  3*,  addei,  *'  And  I  hereby  aiitfiDri«4  my  ex- 
ecofeor  to  sell  and  pass  deeds  to  conrey  said  farm  in  such  manner  as  be  may  think  best 
for  all  concerned;  and  divide  the  proceeds  as  above  directed;  but  if  he  should  think  best 
not  to  sell  the  same,  then  they  may  tike  the  farm.**  After  the  iluklng  of  his  win,  the 
testator  in  his  UfeUme  sold  the  UnA*  BM^  that  8.  was  entitled  to  one  third  »f  the  pn> 
esedo  of  such  sale. 

Action  op  contract  under  the  WyK  ot  Micfth  JPackard,  the 
plaidtiff'tf  father,  which  contained  these  dlaused : 

'*  I  giv^  to  my  danghter  Harriet  one  thifd  part  of  tire  farm 
which  wad  conveyed  to  me  by  Jesse  Perkins  as  administrator 
of  the  estate  of  Daniel  Field,  deeeftsed.  But  if  my  executor 
shall  think  b^st  to  sell  said  farm,  then  I  gire  to  her  one  third 
part  of  the  proceeds  of  th^  sale  of  said  farm, 

<(  1  give  and  bequteth  to  my  dat^hter  Sarah  Ann  Clark,  wile 
of  Greorge  Clark,  to  her  sole  and  separate  use,  free  iVom  the 
interference  Or  control  of  her  husband,  and  to  her  heirs  and 
assigns,  one  third  part  of  the  farm  which  was  conveyed  to  me 
by  Jesse  Perkins  as  administrator  of  the  estate  of  Daniel  Field, 
deoeased ;  or  if  said  farm  is  sold,  then  one  third  part  of  the  pro- 
ceeds of  the  sale  of  said  farm* 

<'  I  give  and  bequeath  to  my  danghter  Adalind  Packard,  wife 
Of  Chartes  J.  F.  Packard  ^  to  her  sole  and  separate  use,  free  from 
the  interference  or  control  of  her  husband,  and  to  her  heirs  and 
assigns,  one  third  part  of  the  farm  which  was  conveyed  to  me 
by  Jesse  Perkins  as  administrator  of  the  estate  of  Daniel  Field, 
deceased  ;  or  if  said  farm  is  sold,  then  one  third  pari  of  the  pro^ 
ceeds  of  the  sale  of  said  farm. 

^  And  I  hereby  authorize  my  executor  to  sell  and  pass  deeds 
to  convey  said  Field  farm  in  stich  manner  As  he  may  think  best 
for  all  concerned ;  and  divide  the  pvoeeeds  as  above  directed ; 
but  if  he  should  think  best  not  to  sell  the  samci  then  they  may 
take  the  farm." 

VOL.  IX.  27 
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After  making  his  will,  the  testator  sold  the  Field  farm,  and 
then  died.  This  action  was  brought  by  his  daughter  Sarah 
Ann  Clark,  mentioned  in  the  will,  to  recover  one  third  part  of 
the  price  obtained  on  such  sale,  and  was  submitted  to  the  de* 
cision  of  the  court  upon  the  facts  above  stated. 

J.  Whitey  for  the  plaintiff. 

A  Ir.  Oiuhing  Sf  W.  P.  Field,  for  the  defendant  1.  The 
intent  is  to  be  gathered  from  the  whole  will,  and  one  clause  is  to 
be  interpreted  by  considering  it  with  all  the  others.  Richardson 
v.  Noyes,  2  Mass.  56.  Fooie,  appellantj  22  Pick.  802.  Brimnur 
V.  Sohier,  1  Cush.  118.  Malcolm  v.  Malcolm,  8  Cush.  477. 
Morton  v.  BarreU,  22  Maine,  265. 

2.  From  the  devise  to  his  daughter  Harriet  preceding,  and  the 
direction  to  executors  following,  the  clause  in  question,  it  is  plain 
that  no  other  sale  than  that  by  executors  was  intended,  and  the 
necessary  words  may  be  supplied.  Doe  v.  Middem,  6  East, 
486.    Ray  v.  Enslin,  2  Mass.  554.   Bowers  v.  Porter,  4  Pick.  208. 

3.  The  devise  being  specific,  the  testator  by  subsequently 
conveying  away  the  estate  revoked  the  will  pro  tanto.  Qoodr 
title  V.  Otwc^,  7  T.  B.  399.  Newbold  v.  Roadknight,  TamL 
492.  White  v.  Winchester,  6  Pick.  48.  Hawes  v.  Humphrey^ 
9  Pick.  350.  Brown  v.  Thomdike^  15  Pick.  388.  1  Jarman  on 
Wills,  147. 

Merrick,  J.  The  defendant's  testator,  in  and  by  his  last  will, 
gave  and  bequeathed  to  the  plaintiff,  and  to  her  heirs  and  as- 
signs, one  third  part  of  the  farm  which  had  been  conveyed  to 
him  by  the  administrator  of  the  estate  of  Daniel  Field,  or,  if  the 
farm  should  be  sold,  one  third  of  the  proceeds  of  its  sale.  Thia 
then  was  a  devise  in  fee  of  one  third  of  the  farm,  or  a  bequest 
of  a  certain  sum  of  money,  to  be  ascertained  by  compntationi 
dependent  upon  the  contingency  of  the  sale  of  the  farm.  He 
did  sell  it  in  his  lifetime,  and  received  the  consideration  for 
which  it  was  sold.  Instead  therefore  of  taking  any  part  of  the 
real  estate  by  devise,  the  plaintiff  became  entitled  to  receive  aa 
a  legatee,  after  the  will  had  been  duly  proved  and  allowed^  the 
proportionate  share  of  the  proceeds  of  its  sale,  which  had  been 
bequeathed  to  her  instead  of  it. 
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This  is  the  obvious  and  natnral  meaning  of  the  words  which 
are  used  by  the  testator  in  the  clause  of  his  will  in  which  he 
makes  provision  for  the  plaintiff.  And  there  is  nothing  in  any 
other  part  of  the  will,  tending  to  show  that  a  different  interpre- 
tation ought  to  be  given  to  it,  or  that  the  testator  intended  any- 
thing different  from  this  upon  the  occurrence  of  any  contingency. 
If  there  had  been  no  provision  beyond  the  mere  devise  of  the 
real  estate,  no  doubt  the  sale  of  it  would  have  operated  as  an 
ademption ;  and  if  the  legacy  had  been  bequeathed  upon  a  con- 
tingency which  could  never  occur,  the  legatee  could  not  have 
recovered  it,  and  it  must  have  been  lost.  Thus  in  a  prior  clause 
of  the  will  he  devised  one  third  part  of  the  same  farm  to  his 
daughter  Harriet;  but  if  his  executor  should  think  proper  to  seU 
the  farmj  then  and  in  that  case  he  bequeathed  to  her  one  third 
of  the  proceeds  of  the  sale.  But  as  the  farm  was  disposed  of 
by  the  testator  himself  in  his  lifetime,  both  the  devise  and  the 
legacy  necessarily  failed ;  the  devise,  because  there  was  nothing 
at  the  testator's  decease  upon  which  it  could  take  effect,  and  the 
legacy  because  the  contingency  of  a  sale  by  the  executor  had 
become  impossible.  But  these  two  clauses  of  .the  will  are  en- 
tirely distinct  and  separate ;  and  the  circumstance  that  one  of 
the  daughters,  whether  through  accident,  mistake  or  design, 
derives  no  advantage  from  the  provisions  contained  in  one  of 
these  clauses,  affords  no  reason  why  another  should  not  avail 
herself  of  the  benefit  of  a  legacy  which  is  bequeathed  to  her 
in  words  apt,  significant  and  sufficient  to  bestow  it 

The  part  of  the  will,  which  confers  on  the  executor  authority 
to  sell  and  pass  deeds  to  convey  the  Field  farm  in  such  manner 
as  he  may  think  best  for  all  concerned,  has  been  referred  to  by 
the  counsel  for  the  defendant,  as  having  a  tendency  to  show  that 
this  was  the  only  contingency  contemplated  by  fhe  testator, 
upon  which  it  was  his  purpose  to  bequeath  to  each  of  his 
daughters  one  third  part  of  the  proceeds  of  the  sale  of  the  farm, 
as  a  substitute  for  and  in  the  place  of  a  devise  to  her  of  a 
share  in  the  farm  itsell  It  is  possible,  and  perhaps  probable, 
that  this  was  bo  ;  that  he  did  ncvt  then  anticipate  that  he  should 
himself  ever  make  sale  of  the  estate.    But  if  this  be  true,  it  only 
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Inhabitants  of  Sopth  Scitnate  p,  Inbabitaqta  of  Hanorer. 

Bhowd  hie  fixed  purpose  to  make  a  certaia  proyiaion  for  them 
either  by  a  devise  of  the  land  or  a  baqneat  of  pn  eqniv^ent 
And  this  pnipoee,  plainly  manifested  in  ttie  will,  i?  not  to  be  de^ 
feated  by  mere  operation  of  law,  in  coneeqoenoe  of  any  enhse- 
qnent  act  or  oocurrenoe  whidi  is  not  so  «t  variance  with  ita 
provisions  in  relation  to  that  purpose  as  necessarily  to  cerate 
tp  that  extent  an  ademption  of  it  So  far  from  the  sale  of  the 
farm  by  the  testator  being  inconsistent  with  the  beqaesi  of  a 
portion  of  the  piooeeds  of  its  sftle  to  S^mh|  iim  sfile,  without 
any  restriction  or  qualification  of  the  time  when,  or  the  penon 
by  whom,  it  shall  be  m^de,  is  speoified  SiS  the  event  upon  the 
occairence  of  which  the  legacy  of  money  is  to  be  aubstitnted 
for  a  devise  of  tha  land.  The  defendmnt  is  therefort^  upon  the 
facts  agreed,  to  be  defaulted,  and  tbe  pla3ntiff  is  entitled  to  judg- 
ment for  the  amount  of  the  legacy,  with  interest  from  the  time 
of  demand  upon  the  executor  for  its  payment. 

Ju4gmefi4  ftir  the  pMiMiff. 


Inhabitants  of  South  Scituatb  vs.  Inhabitants  of  Hanover. 

A  town  which  Tolaat^iiljr  p»j8  die  j(b«i  o€  ««BMi]88ionen  appoisM  bj  the  legialetere  to 

establish  the  bonndaiy  line  between  it  and  another  town,  ander  a  resolre  of  the  legisla- 
ture providing  that  such  fees  shall  be  paid  by  the  towns,  one  half  by  each,  cannot  recover 
from  the  other  town  any  part  of  tha  sum  paid. 

Action  of  oonteaot  to  recover  half  the  fees  paid  by  the 
plaintiffs  to  the  oommisaioniors  appojated  by  the  governor  to 
establish  the  bonndary  line  between  South  Scitaate  and  Han* 
over,  under  the  resolve  of  1866)  c.  79,  which  provided  ^  that  the 
said  towns  of  South  Scitoate  and  Hanover  shall  be  required  to 
defray  the  ^cpenaea  of  said  commission,  each  of  said  towns 
paying  one  half  of  said  expenaes.''  The  plaintiffs  had  paid  the 
whole  fees,  without  being  K<|pieBtBd  by  the  defendants  so  to  do. 

&  J,  Qardon,  for  the  plainti& 
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P.  Simmons^  (or  the  defendants. 

BiGELow,  J.  There  is  nothing  in  the  facts  of  this  case  from 
which  a  proiQise  by  the  defendants,  either  express  or  isaplied, 
oan  be  inferred  to  pay  the  plaintiffs  the  money  sought  to  be 
reeovered  in  this  action.  It  is  tnie  that  the  defendants  were 
legally  liable,  under  the  lesolve  of  the  legaslatcure  of  May  Slst 
1866,  to  pay  one  bdf  of  the  ^xpenpes  of  the  oommission  ap» 
pointed  to  establish  the  boundary  line  between  the  towns  of 
South  BcitiKtte  and  Hanover.  But  this  was  a  liability  either  to 
the  eommissioners  or  to  the  Commonwealth,  and  not  to  the 
plaintifia.  There  is  no  provision  in  the  resolve,  authorizing  or 
requiring  the  plaintiffs  to  pay  the  whole  expenses,  and  rendering 
the  defendants  liable  for  one  half  thereof  to  the  plaintiffs.  It 
was  a  voluntary  payment  by  the  {^intlffs  of  a  debt  dve  from 
the  defendants.  Such  payment  gives  no  cause  of  action.  It 
falls  within  the  well  settled  rule  of  law,  that  the  payment  of  the 
debt  cf  another  raises  no  assumpsit  against  the  person  whose 
debt  is  paid,  and  no  action  will  lie  by  reason  of  such  payment, 
unless  a  request,  either  express  or  implied,  to  make  the  payment 
is  proved.  The  law  does  not  permit  the  liabUity  of  a  party 
for  a  debt  to  one  perspn  to  be  shifted  so  as  to  make  him  debtor 
to  another  without  his  consent     Winsor  v.  Savage^  9  Met  348. 

Judgment  for  the  defendants. 


WiNTHEOP  S.  Baker  &  another  vs.  Jacob  W.  Crosby. 

A  right  of  way  of  neces^ty  ceases  by  acquiring  another  right  of  way  ov«r  the  land  of  its 
owner  to  the  tame  highway,  and  is  not  revived  by  conveying  away  that  I&nd. 

Evidence  that  for  more  than  twent|r  years  there  has  been  a  well  defined  tmvelled  wf  y  with 
mts  visible  in  sonte  parts,  though  not  so  worn  by  travel  as  to  prevent  the  growth  of 
gnus,  leading  from  the  gate  of  a  house  lot  across  a  meeting-house  green  to  the  highway, 
with  no  orher  read}'  and  convenient  access  to  the  house,  is  sufficient  evidence  of  a  way 
by  prescription  to  be  sabmitted  to  a  fiuy. 

Action  op  tort  for  breaking  and  entering  the  plaintiff's  close 
in  North  Bridge  water,  and  with  horses  and  carriages  passing 
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over  the  same.  Answeri  a  right  of  way  over  said  land  from  the 
main  street  to  lands  of  the  defendant 

At  the  trial  in  the  conrt  of  common  pleas  before  Bishopj  J^ 
the  plaintiflfs  introdaced  evidence  tending  to  show  possession  by 
the  First  Parish  in  North  Bridge  water  of  the  Meeting-honse 
Ghreen,  so  called ;  a  lease  from  that  parish  to  the  plaintiffs  of  the 
southernmost  half  of  that  green ;  and  the  trespasses  complained 
of  on  the  part  so  leased  ;  and  then  rested  their  case. 

The  defendant  introdaced  evidence  tending  to  show  that  aU 
the  defendant's  acts  were  done  in  the  rightful  use  and  enjoy- 
ment  of  the  right  of  way  claimed  in  his  answer ;  and,  in  proof 
of  sach  right  of  way,  gave  in  evidence  a  deed,  dated  January 
13th  1745,  from  Lydia  Packard  to  John  Porter  of  the  lands 
marked  "  Porter  "  on  the  plan  in  the  margin,*  «  with  all  the  ap- 
purtenances thereof;"  an  instrument  in  writing  from  Porter  to 
Packard  of  the  same  date,  purporting  to  bind  him  and  his  heirs 
« to  allow  of  a  drift  way  through  the  southerly  end  of  my  land 
on  which  my  house  stands  forever,  and  maintain  the  gates  at 
the  end ; "  deeds  from  Mary  Ames  in  1756,  and  from  Israel 
Sylvester  in  1769,  to  Porter,  of  the  lots  respectively  marked 
••  Ames "  and  «  Sylvester "  on  the  plan ;  and  deeds  in  1792, 


Porter. 
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fiom  Porter,  of  the  *^  Sylvester "  and  the  soatheriy  part  of  the 
**  Ames''  lot  to  John  Crafts,  and  the  reeidae  of  the  ^  Ames  " 
lot  to  Thomas  Crafifcs,  both  of  whom  conveyed  them  away  in 
Porter's  lifetime. 

The  defendant  also  oflfered  evidence  that  Porter  died  intestate 
•n  1802,  in  occupation  of  the  land  conveyed  to  him  by  Lydia 
Packard,  and  also  of  the  lot  marked  ^  3  "  upon  the  plan ;  and 
his  heirs  conveyed  their  title  in  all  said  lands  to  John  Crafts, 
who  died  in  1849,  and  by  his  will  devised  the  southeasterly  lot 
on  which  the  house  stood  (as  shown  on  the  plan)  to  the  defend* 
ant's  minor  daughter,  and  the  residue  to  the  defendant/s  wife 
and  another  whose  rights  she  had  since  acquired. 

It  appeared  that  Main  Street  was  an  ancient  way,  formerly 
known  as  the  Old  Bay  Path ;  that  Spring  Street,  as  shown  on 
the  plan,  was  laid  out  about  thirty  years  ago ;  thai  in  1851  a 
highway  called  Pleasant  Street  was  laid  out  from  Main  Street 
by  the  northem  boundary  of  the  Meeting-house  Green,  and  over 
the  southwesterly  corner  of  the  Sylvester  lot,  and  thence  in  a 
northwestwardly  direction,  across  the  '^ Porter"  land  and  the 
southwesterly  corner  of  lot  ^  3,"  to  Spring  Street ;  and  that  the 
defendant  in  18S2  laid  out  a  private  way  from  the  Meeting- 
house  Green  westwardly,  and  to  the  north  of  the  ^  Porter  " 
honse,  according  to  the  dotted  lines  on  the  plan,  and  leading 
to  the  lands  described  in  his  answer. 

The  defendant  also  introduced  evidence  that  the  ^  Porter '' 
HousQ  was  an  ancient  house,  having  upon  a  tile  in  the  chinv- 
ney  **1743"  or  **  1746;"  that  the  outbuildings  were  apparently 
as  old  as  the  house;  and  there  were  ancient  gates  and  bars 
opening  from  the  house  lot  into  the  Meeting-house  Green, 
which  were  there  in  Porter's  life,  and  had  since  been  kept  and 
maintained  by  Crafts.  There  was  also  evidence  that  from 
beyond  the  memory  of  man  the  green  was  fenced  on  all  sides 
except  towards  the  easti  and  on  that  side  remained  open  until 
186& 

There  was  also  evidence  tending  to  show  that  Porter,  and  after 
him  Crafts  until  1849,  lived  in  the  <'  Porter  "  House,  and  occu- 
pied the  Porter  Farm,  and,  together  with  their  families,  servants 
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and  all  persons  having  communication  with  them,  at  all  times 
as  occasion  required,  passed  and  repassed  through  the  lai^st  of 
said  gates  over  the  green  to  Main  Street,  in  a  well  defined  trav- 
elled  way,  with  ruts  in  some  parts,  more  or  less  visible  daring 
the  whole  year,  and  particularly  visible  in  the  spring,  but  not  so 
much  worn  by  trayel  as  to  prevent  the  growth  of  grass ;  that 
they  also  passed  through  the  different  gates  and  bars  into  the 
green,  for  the  purpose  of  going  to  and  from  their  bam  and  yard, 
of  driving  cattle  to  and  from  pasture,  and  of  cultivating  the 
southern  part  of  their  land  ;  and  also  that  the  green  hsid  always 
been  used  as  a  training  field  and  playground,  so  far  as  its  sur- 
&ce  permitted,  and  all  persons  who  chose  passed  over  it  in  such 
directions  as  they  pleased. 

The  defendant  also  introduced  evidence  tending  to  show  that 
the  land  south  of  the  way  laid  out  by  the  defendant,  and  of  the 
right  of  way  claimed  by  him  across  the  plaintiff's  lot,  was  im- 
passable with  carriages ;  that  the  lands  conveyed  by  Sylvester 
and  Ames  to  Porter  were  at  the  time  of  such  conveyances  so 
rocky  and  uneven  as  to  be  very  inconvenient  to  travel  over  with 
teams  or  carriages  without  removing  th^  stones  and  levelling  the 
surface  of  the  ground  ;  and  that  to  pass  over  those  lands  would 
be  a  circuitous  and  longer  route  than  by  the  way  claimed  by 
the  defendant 

Bishop^  J.  instructed  the  jury  that  the  evidence  did  not  justify 
the  defendant's  entry  upon  the  plaintiffs'  close ;  a  verdict  was 
taken  for  the  plaintifis,  and  the  defendant  alleged  exceptions. 

A.  L.  Cashing  Sf  W.  P.  Field,  for  the  defendant 

X  X  Clarke  4*  X  Whiter  for  the  plaintiffs. 

By  the  Court.  There  is  no  evidence  of  a  right  of  way  by 
grant  or  necessity ;  for  it  does  not  appear  that  Lydia  Packard 
ever  owned  the  Meeting-house  Qreen ;  and  if  Porter  ever  bad  a 
way  of  necessity  over  it,  he  subsequently  acquired  other  land, 
bounding  on  the  land  granted  to  him  by  Packard,  and  on  a 
public  way,  which  removed  the  necessity.  Nichols  v.  Lucey  24 
Pick.  102.  Holmes  v.  Goring^  2  Bing.  76,  and  9  Moore,  166. 
Woolrych  on  Way?,  71. 

But  there  was  evidence  tending  to  show  a  way  of  prescrip- 
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tion.  Snch  were  the  facts,  that  there  was  no  other  ready  or  con- 
Tenient  access ;  that  the  honse  stood  there  at  the  time  of  the 
deed  to  Porter  in  1745,  and  its  occupants  had  since  used  the 
way  claimed;  that  there  were  gates  opening  into  the  green, 
and  a  regoiar  track  firom  the  principal  gate  to  the  main  street, 
indicating  a  peculiar  and  exclusive  use.  This  evidence  should 
have  boen  submitted  to  the  jury.  Exceptions  9ustained. 
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COUNTY  OP  NORFOLK,  OCXeBER  TERM  1857, 
AT  DEDHAM. 


PBB8BNT  : 


Hon.  LEMUEL  SHAW,  Chief  Justics. 
Hon.  CHARLES  A.  DEWEY,     1 
Hon.  THERON  METCALF.         I   T^a^r^-- 
HoN.  BENJAMIN  F.  THOMAS,  f  J^^tices. 
Hon.  PLINY  MERRICK,  J 


John  J.  Clarke,  Executor,  t;^.  Joseph  W.  Hayes. 

Land  devised  in  trust  to  pay  the  income,  during  the  lift  of  the  testator's  sons,  to  them  and 
the  heirs  of  those  vho  should  die  first,  and,  on  the  snnri7or*s  deeease,  to  oonrey  the  land 
to  their  heirs,  maj  under  authority  of  the  legislature  be  sold,  upon  giving  security  to 
invest  the  proceeds  upon  the  same  trust 

Bill  in  equity  by  the  surviving  executor  of  the  will  of 
Thomas  Cordis  for  the  specific  performance  of  an  agreement 
for  the  purchase  of  real  estate,  which  the  plaintiff  had  been  au- 
thorized by  a  resolve  of  the  legislature  of  1857,  c.  60,  (first  giving 
bond,  as  he  had  since  done,  to  the  satisfaction  of  the  judge  of 
probate  of  the  county  where  the  will  was  proved,  for  the  faithful 
execution  of  the  power  so  conferred,)  to  sell  and  convey  in  fee 
simplci  *^  firee  and  discharged  from  all  trusts  and  claims  arising 
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under  or  by  virtue  of  the  will  aforesaidt  and  from  all  liability  for 
the  application  of  the  purchase  money ; "  »  and  to  invest  and  bold 
the  net  proceeds  of  sach  sale  or  sales  during  the  lives  of  the  foor 
sons  of  the  said  testator,  in  the  same  manner  as  is  provided  for 
in  said  will,  and  for  the  nse  and  benefit  of  the  same  persons  as 
the  said  property  itself,  if  it  had  not  been  sold,  vrooM  have  been 
holden  nnder  the  provisions  of  said  will;  and  to  pay  over  the 
income  received  on  said  proceeds  to  the  persona  who  wonld 
have  been  entitled  to  the  income  and  rents  and  profits  of  sach 
real  estate,  had  Acre  been  no  snch  sale  or  proeeedinga  as  are 
hereby  aothoriaed." 

This  land  was  devised  by  Coidts  to  his  exeonU>r»  in  trust  to 
take  the  rents  and  profits  thereof  during  the  life  of  the  testatof's 
four  eons  and  the  longest  liver  of  them,  ^  and  therewith  make 
all  necessary  repairs  and  improvements,  and  pay  all  taxes,  insur- 
ance and  other  necessary  charges  and  expenses  in  and  about 
the  same;  and,  after  aU  payments  deducted,  then  as  soon  as 
received,  and  aa  often,  to  pay  over  the  residue  of  such  rente  and 
profits  to  my  said  four  sons,  daring  their  joint  and  several  lives, 
in  equal  proportions,  to  and  for  their  respective,  sole  and  sep- 
arate nse  and  benefit  forever ;  and  after  the  decease  of  one  or 
more  of  my  said  boos,  so  long  as  either  of  them  shall  live,  then 
to  pay  over  the  proportion  that  such  deceased  son  or  sons  would 
have  been  entitled  to  receive  of  such  rents  and  profits,  had  he  or 
they  been  living,  to  the  legal  heirs  of  such  deceased  son  or 
sons ;  '*  and  ^  after  the  death  of  all  my  said  four  sons,  to  convey, 
assign,  transfer  and  set  over  said  real  estate  to  said  heirs  of 
my  said  four  sons  respectively,  in  the  proportions  above  named, 
by  right  of  representation,  to  have  and  to  hold  the  same  to  them 
respectively,  and  to  tbehr  respective  heirs,  executors,  administra* 
tors  and  assigns,  to  their  sole  use  and  behoof  forever." 

The  bill  set  out  the  material  dauaes  of  the  will,  and  the 
resolve  of  the  legislature ;  and  alleged  that  a  large  portion  of  the 
land  so  devised  was  nnimproved,  and  did  not  produce  sufficient 
rent  to  meet  the  taxes  and  other  expenses  incident  thereto,  and 
that  the  plaintiff  was  contfeqnently  obliged  annually  to  devote 
to  the  payment  of  sueh  taxes  and  expenses  some  portion  of  the 
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income  derived  from  other  portions  of  the  trast  fnad  in  his 
hands,  and  which  otherwise  wonld  be  divided  among  said  four 
sons  of  the  testator. 

The  defendant  demurred  to  the  bill,  upon  the  groaad  that  the 
legislature  had  no  constitutional  power  to  pass  said  resolve. 

&  Bartlettj  for  the  defendant 

J.  J.  Clarke  4"  L.  Shaw^  Jr.  for  the  plaintiffl 

Merrick,  J.  The  original  object  of  the  defendant  in  filing  a 
demurrer  to  the  bill  is  avowed  to  have  been  to  bring  into  ques- 
tion the  validity  of  the  resolve  of  1857,  c.  60,  by  which  the 
plaintiff  is,  in  distinct  terms,  vested  with  authority  to  make  sale 
of  sundry  estates  held  by  him  as  trustee  under  the  will  of 
Thomas  Cordis.  But  whatever  doubts  he  may  formerly  have 
entertained  on  the  subject,  it  is  now  conceded  in  the  written 
argument  of  his  counsel  submitted  to  our  ooosideration,  that, 
upon  the  authorHy  of  cases  heretofore  determined  in  this  .court, 
it  cannot  now  be  suocerafully  contended  that  the  legislature 
was  incompetent,  by  reason  of  any  provision  in  the  Constitu- 
tion, to  pass  the  resolve. 

It  is  certainly  well  settled  that  property  held  in  trust,  or  for 
Ufe  with  remainder  limited  over  to  persons  either  known  or  un- 
known, is  not  absolutely  uncontrollable,  nor  necessarily  to  be 
preserved  unchanged  in  the  same  form  and  condition  in  which  it 
was  when  it  was  first  received  under  the  original  grant  or  de- 
vise. By  the  authority  of  the  legislature,  and  under  suitable 
restrictions,  it  may  be  sold,  or  otherwise  disposed  of,  if  adequate 
provision  is  made  to  secure  the  rights  of  all  persons  and  parties 
who  already  have  or  may  afterwards  become  entitled  to  an 
interest  in  it,  and  in  such' manner  that  whatever  is  received  in 
exchange  or  compensation  for  it  shall  be  substituted  in  its  place, 
and  be  impressed  with  the  same  obligations  and  devoted  to  the 
same  ends,  purposes  and  use*  Biee  v.  Parkman^  16  Mass.  326 
Davison  v.  Johomioi^  7  Met  388.  In  the  case  of  Sohier  v 
Massachusetts  General  Bbspiialy  3  Cush*  483,  it  was  held  that  a 
legislative  resolve  authorizing  the  sale  in  fee  of  certain  estates 
held  by  trustees  under  devises  contained,  in  the  last  will  of  Ben- 
jamin Joy,  so  that  his  daughters  should  always  during  their 
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lives  respectively  enjoy  the  income  thereof^  and  that  the  prem- 
ises should  at  their  decease  go  to  their  issue  if  any,  otherwise 
to  their  heirs,  was  a  legal  and  valid  enactment,  and  in  no 
respect  conflicted  with  any  provision  in  the  Constitntion.  It  is 
impossible  to  distinguish  the  present  from  that  carefully  consid- 
ered case,  either  in  reference  to  the  devise,  the  use  and  enjoy- 
ment or  the  ultimate  destination  of  the  property ;  and  upon  its 
authority  the  demurrer  must  be  overruled. 

It  is  suggested  by  the  defendant's  counsel,  as  a  possible  objec- 
tion to  the  validity  of  the  resolve,  that  if  the  authority  it  purports 
to  confer  should  be  executed,  the  intention  of  the  testator,  that 
the  real  estate  upon  which  it  operates,  whether  productive  of 
income  or  otherwise,  should  not  be  alienated  during  the  lifetime 
of  his  sons,  may  thereby  be  defeated.  This  may  perhaps  be 
admitted  to  be  a  natural,  or  even  a  necessary,  consequence  of  a 
full  execution  of  the  power  which  is  confeired  But  this  can 
make  no  difference ;  since  the  disposition  and  control  of  prop- 
erty by  its  owner  is  always  subordinate  to  the  dominion  of 
the  law  and  subject  to  be  regulated  by  its  {provisions.  The  tes- 
tator must  be  presumed  to  have  understood  the  limitations  as 
well  as  the  extent  of  his  rights  over  the  estate  which  was  the 
subject  of  his  devise. 

For  the  same  purpose  the  counsel  for  the  defendant  has 
brought  to  our  notice  another  but  not  dissimilar  consideration. 
He  puts  forward  the  supposition  that  the  property  devised  may, 
after  the  termination  of  the  intervening  life  estates,  come  to  be 
of  much  greater  value  than  it  is  at  present ;  atid  that  if  it  be 
permitted  now  to  be  sold,  they  who  are  to  take  in  remainder, 
since  they  can  have  no  more  than  the  principal  for  which  it  is 
disposed  of,  will  receive  much  less  than  they  would  have  be- 
come entitled  to  if  it  had  been  left  wholly  unmolested.  This  is 
a  result  which  is  certainly  possible;  but,  on  the  other  hand, 
their  interest  may  be  greatly  promoted  by  the  change.  It  was 
therefore  in  this,  as  it  most  unavoidably  be  in  all  similar  cases, 
a  mere  question  of  expediency,  to  be  authoritatively  solved  and 
determined  by  the  legislature,  acting  in  its  capacity  as  the  com- 
mon guardian  of  the  whole  community.    The  power  to  author- 
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ize  the  change  of  aa  investment,  or  the  anle  of  property  demised 
to  the  nse  of  succefMHve  donees,  necessarily  imposes  upon  it  the 
corresponding  daty  of  deciding  definitiveiy  at  what  times,  and 
under  what  circumstances,  their  several  rights  and  interests 
require,  or  may  justify,  its  exerciser         Demurrer  overruled^ 


Jonathan  P.  Bishop  vs.  James  Hallj  Executor. 

Bridenea  that  legal  awioeB  wvra  venAeitd  in  tke  Joint  ■•mw  of  m  attorotj  aI  law  aftd 

another  person  is  not  sufficient  to  prove  a  partnenhip  between  them,  and  thne  defeat  aa 
action  for  sach  services  brought  by  the  attorney  alone. 

Action  of  contract  on  an  aceonnt  annexed  for  services 
rendered  and  money  paid  by  the  plaintiff  as  an  attorney  at  law, 
between  December  1851  and  April  1852*  Answer,  that  the  seiw 
vices  were  rendered  and  the  money  paid  by  the  plaintiff  and 
William  End,  partners  under  the  name  of  Bishop  tc  Bnd.  The 
case  was  referred  to  an  auditor,  who,  without  passing  upon  the 
question  of  partnership,  reported  in  favor  of  the  plaintiff,  sub* 
ject  to  the  opinion  of  the  court  upon  the  following  evidence : 

^  The  pleadings  and  other  papers  filed  in  court  in  two  cases, 
named  in  one  item  of  the  account  annexed,  were  produced,  by 
which  it  appears  that  in  one  case  the  writ  was  in  Bishop's  hand- 
writing, the  attorney's  certificate  and  directions  to  the  officer  were 
signed  by  Bishop,  the  writ  was  indorsed  by  Bishop  Sc  Bnd^  ainl 
was  entered  in  the  names  of  Bishop  &  End,  and  that  an  agree- 
ment for  neither  party  to  be  entered  in  said  action  was  signed  by 
Jonathan  P.  Bishop  alone,  as  attorney ;  that  the  answer  in  the 
other  case  was  signed  by  Jooathan  P.  Bishop  and  William  Bnd, 
as  attorneys  for  the  defendant,  and  certified  by  Jonathan  P. 
Bishop  and  William  End,  the  ceitifieate  being  in  the  handwrit- 
ing of  End ;  that  an  agreement  for  the  reference  of  said  action 
was  signed  by  Jonathan  P.  Bishop  and  Bishop  &  End;  and 
It  appealed  by  the  account  of  the  deifc  at  the  court  against 
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Bishop,  that  theze  were  cbarges  therein  against  Bishop  &  Ends 
which  charges  were  paid  by  Bishop^  in  the  settlement  of  his 
aocoant. 

^  There  was  evidence  introdnced  of  a  declaration  made  by 
the  plaintiif,  in  1851  or  1862,  that  End  was  a  partner  of  the 
plaintiff,  tfaoagh  the  language  of  said  declaration  was  not  given. 
There  was  also  evidence  that  End  was  an  alien.'' 

At  the  tjrial  in  the  court  of  common  pleas,  the  plaintiff  offered 
the  auditor's  report  in  evidence.  The  defendant  objected,  on 
the  groond  that  it  showed  that  End  was  the  plaintiff's  partner 
and  should  have  been  joined  as  a  plaintiff^  and  so  th^e  was  a 
variance.  Bat  Sanger^  J.  overmled  the  objection,  and  admitted 
the  evidence,  and,  upon  being  requested  by  both  parties  to  ex- 
press an  opinion  upon  it,  ruled  that  there  did  not  appear  to  be  a 
partnership  between  the  plaintiff  and  End,  and  that  the  plaintiff 
was  entitled  to  recover.     The  defendant  alleged  exceptions. 

J.  F.  Woodstde^  for  the  defendant 

W.  Colbumy  {at  the  plaintiff. 

Shaw,  C.  J.  It  appears  to  us  that  the  evidence  was  admissi- 
ble. The  object  of  referring  a  case  to  an  audit(»r  is,  that  he  may 
examine  vouchers  and  other  evidence,  and  state  an  account 
upon  all  matters  in  controversy  between  the  parties  which  are 
the  proper  subjects  of  an  account.  In  one  alternative,  to  wit,  no 
partnership,  these  items  were  all  subjects  of  an  account.  The 
anditor  tberefore  states  the  evidence  upon  which  the  partnership 
depends,  without  any  opinion,  for  the  consideration  of  the  court, 
and  finds  the  amount  due  to  the  plaintiff  if  no  partnership 
should  be  established. 

The  court  are  of  opinion  that  this  report  was  admissible  as  a 
report  under  the  statnte.  Jones  v.  Stevens^  5  Met.  373.  Bm 
when  admitted,  it  was  prima  facie  evidence,  it  might  be  dis« 
proved,  impeached  or  controlled  by  any  other  competent  evi- 
dence.   Bev.  Sts.  c.  96,  §  30. 

Upon  the  facts  reported,  it  was  contended  that  Mr.  End  was 
a  partner  with  the  plaintif!|  and  should  have  been  joined.  It 
is  to  be  considered  that,  in  order  to  sustain  this  defence,  it  must 
aupear  that  Mr.  End  was  in  fact  a  partner  with  the  plaintiff 
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and  entitled  equally  with  him  to  maintain  the  snit  It  is  not 
enough  that  parties  hold  themselves  out  or  suffer  themselves  to 
be  held  out  as  partners  ;  this  might  be  sufficient  to  charge  them 
as  defendants,  either  in  contract,  or  for  negligence  or  want  of 
skill ;  but  the  sume  proof,  when  partnership  was  set  up  to  pre* 
vent  one  from  recovering,  would  wholly  fail  of  establishing  it 
Sell  v.  Nainbyj  10  B.  &o  C.  20.  Lloyd  v.  Archbowky  2  Taunt 
324.    Mawman  v.  GOleUy  2  Taunt  325  note. 

The  report  states  some  evidence  tending  to  show  that  the 
plaintiff  and  Mr.  End  have  in  some  instances  used  the  joint  sig- 
nature, in  court  and  elsewhere ;  but  this  is  not  unfrequent  where 
two  attorneys  or  counsellors  act  together  in  a  particular  case 
under  separate  retainers.  We  should  think  this  evidence  enti- 
tled to  more  careful  consideration,  were  it  not  found  as  a  fact, 
that  Mr.  End  was  an  alien,  and  therefore  could  not  be  admitted 
as  a  counsellor  and  attorney.  Rev.  Sts.  c.  88,  §  19.  It  is  true 
that  was  partially  modified  by  St,  1852,  c*  154,  under  which  Mr. 
End  might  have  been  admitted,  (and,  as  we  happen  to  know, 
was  afterwards  admitted,)  yet  it  was  prospective  only,  and  was 
after  the  retainers  in  these  cases  must  have  been  given  to  the 
plaintiff,  and  nearly,  if  not  quite,  all  the  professional  services 
were  done.  As  the  services  could  not  have  been  legally  per- 
formed by  Mr.  End,  and  no  action  for  them  could  have  been 
maintained ;  in  the  absence  of  any  proof  tending  to  show  that 
he  acted,  not  as  a  qualified  attorney  and  counsellor,  but  as  an 
attorney  in  pais  under  a  special  power,  the  court  are  of  opinion 
that  no  such  partnership  was  shown  by  the  evidence,  as  to  pre- 
vent the  plaintiff,  a  regularly  qualified  counsellor  and  attorney, 
as  the  court  must  officially  take  notice  of,  firom  recovering. 

Exceptions  overruled. 
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James  L.  Bates  vs.  Inhabitants  of  Eighth  School  Distrktjt 

IN  Weymouth. 

A  person  residing  in  one  town  and  carrying  on  his  trade  in  another  town,  where  he  hires  a 
shop,  is  not  liable  to  be  assessed  on  his  stock  in  trade  for  n^oney  raised  to  build  a  schoot- 
hoose  in  the  district  where  he  resides,  under  the  Be7.  Sts.  «.  7,  ^  10,  and  e,  23,  §  33. 

Action  of  contract  to  recover  back  the  amount  of  a  tax 
assessed  by  the  defendants  upon  the  plaintiff's  stock  in  trade  in 
Boston,  (where  the  plaintiff  hired  and  occupied  a  shop,  and  had 
bis  usual  place  of  business,  and  paid  taxes  on  his  stock,)  for  the 
purpose  of  building  a  new  school-house  in  the  eighth  school  dis- 
trict  in  Weymouth,  in  which  the  plaintiff  resided.  The  plaintiff 
had  no  personal  property  in  Weymouth,  and  paid  the  tax  under 
protest.  The  case  was  submitted  to  the  judgment  of  the  court 
upon  these  facts. 

Z  J.  Clarke^  for  the  plaintiff. 

S.  WeUsj  for  the  defendants.  By  the  express  language  of  the 
statute,  ''  in  raising  and  assessing  money  in  the  several  school 
districts,  every  inhabitant  shall  be  taxed  in  the  district  in  which 
he  lives,  for  all  his  personal  estate."  Bev.  Sts.  c.  23,  §  33.  Sec- 
tion 37  requires  the  assessment  to  be  made  ^^  in  the  same  man* 
ner,"  not  on  the  same  property, "  as  town  taxes  are  assessed  " 
The  Rev.  Sts.  c.  7,  §§  9,  10,  apply  only  to  taxes  by  towns  f  >r 
town  purposes,  which  are  governed  by  different  rules  from  school 
district  taxes.  Pease  v.  Whitney^  5  Mass.  380.  Taft  v.  Wood^ 
14  Pick.  362.  Savary  v.  School  District  wi  Georgetowny  12  Met 
178.  The  general  provision  of  c.  7,  §  16,  that  the  assessors  shall 
assess  ^<  according  to  the  rules  prescribed  in  this  chapter "  all 
school  district  taxes,  refers  only  to  general  rules,  and  is  con- 
trolled by  the  specific  rule  of  c.  23,  §  33. 

The  general  rule  is  that  personal  property  shall  be  taxed  where 
the  owner  resides.  Of  two  exceptions  to  this  rule  in  the  case 
of  town  taxes— property  where  the  owner  does  business;  and 
machinery  in  corporations  —  the  second  is  expressly  carried 
into  the  school  district  law,  but  not  the  first,  and  a  third  excep* 
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tion  added,  of  land  not  under  his  actual  improvement,  thaa 
showing  an  intentional  omission  of  the  exception  of  stock  in 
trade.  Rev.  Sts.  c.  7,  §  9 ;  §  10,  ck.  1,  2 ;  c.  28,  §§  33,  34.  The 
exemption  from  taxation  of  the  property  and  polls  mentioned  in 
Rev.  Sts.  c.  7,  §  5,  is  an  absolute  exemption,  and  not  a  mere  ex* 
ception  as  to  the  place  of  taxation,  and  therefore  did  not  reqnire 
to  be  repeated  in  c.  23. 

The  defendants  are  a  corporation,  of  which  the  plaintiflT 
18  a  member,  and  liable  to  taxation  in  the  same  manner  as  a 
member  of  a  parish.  Bev.  Sta.  c.  23,  ^§  27,  28,  57,  58  ;  e.  20, 
§§  18,  30. 

Pnblic  policy  and  reason  require  that  persons  should  be  taxed 
on  their  stock  in  trade,  for  building  school-houses  in  the  district 
where  they  reside  and  their  children  attend  school.  It  is  no 
conclusive  objection^  that  by  going  into  another  town  to  trade, 
the  plaintiff  has  subjected  himself  to  double  taxation.  TVemant 
Bank  v.  Boston^  1  Gush.  142.  By  the  rule  contended  for,  if  the 
plaintiff  should  do  business  in  another  town  where  the  district 
system  also  prevailed,  he  would  escape  taxation  altogether  for 
building  school-houses. 

Dewey,  J.  This  case  presents  a  new  question  of  taxation, 
and  requires  a  judicial  construction  of  different  provisions  on 
that  subject,  thai  are  apparently  somewhat  in  conflict  If  we 
were  to  look  solely  at  the  enactment  found  in  Rev.  Sts.  c.  23, 
§  33,  we  should  find  the  provision  to  be  that  "in  assessing 
money  in  the  several  school  districts,  every  inhabitant  of  the 
district  shall  be  taxed  in  the  district  in  which  he  lives,  for  all  his 
personal  estate."  This  provision,  literally  construed,  and  disre- 
garding other  statute  provisions  on  the  subject  of  taxation, 
would  fully  authorize  the  assessment  in  the  present  case,  and 
justify  the  defendants  in  retaining  the  money  received  by  them 
froni  an  assessment  upon  the  plaintiff. 

The  Rev.  Sts.  c.  7  contain  the  more  general  provisions  regu- 
lating the  whole  subject  of  taxation.  Among  other  provisions 
of  this  chapter,  those  of  section  10,  cl  1,  are  important  to  be  con- 
sidered. By  that  clause  it  is  enacted  *' that  all  goods,  wares  and 
merchandise  or  any  other  stock  in  trade,  in  towns  within  the 
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state,  otber  than  where  the  ownere  reside,  shall  be  taxed  in  those 
towoS|  if  the  owners  hire  or  occupy  stores,  shops  or  wharves 
thereini  and  shall  not  be  taxable  where  the  owners  reside." 
The  tax  assessed  upon  the  plaintiff  for  a  school  district  tax  was 
upon  property  embraced  in  the  section  just  recited,  being  stock 
in  trade  in  Bo«»ton,  the  plaintiff  hiring  and  occupying  a  shop  in 
Boston.  As  respects  an  assessment  under  any  votes  of  the 
town  of  Weymouth  raising  money,  there  can  be  no  question 
but  that  the  plaintiff's  property  in  Boston  was  exempt  there* 
from,  the  same  being  by  statute  the  subject  of  taxation  for  all 
municipal  objects  solely  in  Boston. 

The  inquiry  then  arises  whether  the  provisions  of  c.  23,  §  33, 
are  to  be  taken  in  their  broadest  sense,  or  to  be  qualified  by  the 
statute  last  cited,  and  otber  general  enactments  regulating  the  sys* 
tern  of  taxation.  When  therefore  it  is  said  that  every  inhabitant 
of  the  district  shall  be  taxed  for  <^  all  bis  personal  estate,"  is  it 
to  be  understood  as  meaning  literally  all  his  personal  property, 
or  only  as  meaning  all  that  might  be  taxed  for  municipal  pur< 
poses  by  the  town  in  which  the  district  is  situated  ?  There  are 
no  words  of  exception)  not  even  of  articles  exempt  by  the 
general  law  from  taxation,  and  literally  aU  his  household  for* 
niture,  his  wearing  apparel,  tools  of  trade,  and  all  those  articles 
exempt  from  taxation  by  clauses  4  &  6  of  c.  7,  §  5,  would  be 
liable  to  be  taxed  for  a  school  district  tax.  We  do  not  suppose 
however  that  it  was  intended  thereby  to  authorize  school 
districts  to  raise  money  by  assessment  on  the  property  thus 
exempted. 

In  practically  following  out  this  matter  more  fully,  it  will  be 
perceived  that  the  property  which  was  taxed  by  the  assessors  of 
Weymouth  under  a  vote  of  the  school  district,  for  the  purposes 
of  building  a  school-house,  waa  liable  to  taxation  in  Boston,  and 
was  in  fact  taxed  in  Boston  for  similar  objects*  The  statute 
authorises  the  inhabitants  of  each  town,  if  they  shall  see  fit,  to 
raise  money  for  building  sohoothooses  at  the  common  expense 
of  the  town,  instead  of  resorting  to  district  taxation*  This  is 
done  in  the  larger  towns  and  cities.  This  property  of  the  plains 
tiff  was  by  the  geneml  law  of  taxation  therefore  liable  to 
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aBsesement  for  all  manicipal  purposes,  induding  building  school- 
houses,  in  Boston,  the  assessment  being  general,  and  embracing 
all  sums  voted  by  the  municipal  authorities  for  scbool^houses 
and  other  charges.  It  will  be  seen  that  double  taxation  must 
of  course  result  from  giving  that  effect  to  c.  23,  §  33,  which  the 
defendants  urge  upon  us.  Seeing  this  result,  we  are  to  consider 
whether  the  expression  in  c.  23,  §  33,  **  all  his  property  "  must 
not  be  limited,  and  be  taken  and  construed  with  reference  to  the 
previous  provision  in  c.  7,  §  10. 

It  seems  to  us  the  more  proper  construction  of  the  statute  to 
hold  that  the  stock  in  trade  in  Boston,  which  is  by  law  there 
taxable  for  all  objects,  is  thereby  withdrawn  from  all  further 
liability  for  taxation  for  similar  objects  elsewhere,  and  is  not 
the  subject  of  a  school  district  tax  in  Weymouth.  It  is  quite 
obvious  that  if  Weymouth  had  adopted  the  system  of  many 
other  towns,  and  which  it  was  authorized  to  adopt,  that  of 
building  its  school-houses  at  the  common  expense  of  the 
town,  no  tax  could  have  been  assessed  on  this  property  in 
Boston  by  Weymouth,  for  money  raised  to  build  school-houses. 
This  fact  seems  to  bear  very  strongly  upon  the  effect  to  be 
given  to  the  argument,  much  pressed  upon  us,  that  public  policy 
and  reason  require,  and  the  legislature  must  be  presumed  to 
have  designed,  that  an  inhabitant  of  a  school  district  dwelling 
therein,  and  having  the  benefit  of  the  school-house  for  educat- 
ing his  children,  should  be  assessed  upon  all  his  property  invested 
in  trade  or  business  wherever  it  might  be.  But  it  has  already 
been  seen  that  such  would  not  be  the  case,  if  the  town  at  large 
provided  such  school-houses. 

Again ;  if  this  argument  has  any  weight,  we  should  expect  to 
see  it  practically  applied  to  another  portion  of  taxation  of  much 
greater  relative  importance,  that  of  assessment  for  money  raised 
annually  for  the  support  of  schools.  In  the  benefits  of  this 
money  thus  raised  the  plaintiff  has  a  durect  participation,  and 
should  therefore  be  taxed  for  it  by  an  assessment  on  all  his 
property  wherever  situated,  quite  as  much  as  he  should  for  the 
purpose  of  building  a  school-house.  Yet  it  is  an  uncontroverted 
fact  that  his  stock  in  trade  in  Boston  in  a  store  there  is  not 
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•iable  to  be  asBessed  for  a  dollar  of  the  money  raised  by  the 
town  of  Weymouth  for  supporting  a  school  in  the  district  in 
which  the  plaintiff  resides. 

We  come  to  the  result  therefore  that  this  stock  in  trade  in 
Boston  is  not  to  be  taxed  for  building  a  school-house  in  Wey- 
mouth, upon  the  vote  of  the  district  in  which  the  plaintiff  was 
an  inhabitant,  and  that  for  such  purposes  its  liability  to  taxation 
is  limited  to  Boston. 

It  was  suggested  in  the  argument  for  the  defendants  that  a 
somewhat  analogous  case  of  property  liable  to  taxation  else- 
where, being  also  made  liable  to  a  local  taxation  in  the  place  of 
the  residence  of  the  owner,  might  be  found  to  exist  in  relation 
to  assessments  for  the  support  of  religious  worship  as  provided 
by  Rev.  Sts.  c.  20,  §§  IS,  80.  No  doubt  such  taxation  under 
that  statute  may  reach  property  that  was  not  liaUe  to  a  town 
assessment  upon  the  same  individual,  as  all  his  property  (not 
exempt  from  taxation)  and  all  his  real  estate  within  the  State 
may  be  thus  assessed  But  the  same  statute  obviates  all  the 
objections  arising  from  doable  taxation  by  the  further  provision 
that  DO  person  shall  be  liable  to  any  tax  for  the  support  of  relig- 
ious worship,  to  any  other  parish  or  religions  society  than  that 
of  which  he  is  a  member. 

Another  ground,  apon  which  some  reliance  seemed  to  be 
placed,  was,  that  the  Rev.  Sts.  e.  23,  §§  83,  86,  88,  had  made 
provisions  discriminating  between  lands  owned  by  an  inhabitant 
of  a  school  district,  and  not  under  his  cultivation,  as  well  as  for 
the  cases  of  real  estate  and  machinery  belonging  to  manufac- 
turing corporations,  and  of  real  estate  owned  by  nonresidents, 
providing  how  and  where  they  shall  be  taxed ;  and  having  made 
these  exceptions,  it  is  said  that  this  excludes  the  idea  of  any  other 
exception  of  property  of  the  inhabitants  of  the  district.  It  will 
be  seen  however  that  all  these  provisions  relate  to  property  situ- 
ated within  the  town,  and  go  no  further;  and  we  do  not  think 
the  argument  from  this  source  sufficient  to  control  the  other 
considerations  which  have  led  os  to  the  result  already  stated, 
that  the  personal  property  of  the  plaintiff,  subject  by  the  pro- 
visions of  c.  7,  §  10,  to  be  taxed  in  Boston  for  all  municipai 
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purposes^  including  that  of  building  schootboiuies,  was  witb* 
drawn  from  all  liability  for  taxation  for  building  a  school-houAe 
in  Weymouth,  of  which  the  plaintiff  was  an  inhabitant 

Judgment  for  the  plaintiff. 


Eli  Hayden  t;^.  Miohael  Ahearn. 

Th«  owDor  of  land  haying  ap<m  it  a  honse  oocapied  by  a  tenant  at  win  conveyed  awaj  tne 
landf  rasen'ing  by  parol  a  right  to  remove  the  home  within  six  laoatha,  and  the  tenant 
continued  in  possession,  paying  rent  to  him,  until  after  the  expiration  of  the.  six  mouths, 
and  continaed  in  possession  after  an  alienation  of  the  land  by  his  grantee.  Heldf  that 
the  eeoond  grantee  might  maintain  a  landlord  and  tenant  prooesi  ngninrt  aueh  tenant. 

Bemoval  of  the  defendant  and  poaseasion  taken  of  the  premieas  by  the  j^aintiff,  pending  a 
landlord  and  tenant  process,  afford  no  defence,  even  if  shown  by  an  agreed  statement  of 
ihcts,  unless  p\aided  pttit  darrein  continuance. 

Action  on  the  Rev.  Sis.  c.  104,  to  reoover  a  bonse  and  land 
in  Randolphi  commenced  on  the  7th  of  May  1856  before  a  jus* 
tice  of  the  peace,  and  removed  at  the  defendant's  request,  and 
because  the  title  to  the  freehold  was  brought  in  question,  into 
the  court  of  common  pleas,  and  submitted  to  that  court  at  Sep- 
tember term  1857,  and,  on  appeal,  to  this  court,  upon  the  follow* 
ing  statement  of  facts : 

On  the  10th  of  January  1854  Simeon  White  conveyed  this 
land,  ^  with  the  buildings  thereon,"  by  warranty  deed  to  Theo* 
philus  W.  Whiting,  who  on  the  19th  of  February  1856  con* 
veyed  the  same  to  the  plaintiff,  who  immediately  notified  the 
plaintiff  of  the  sale  and  to  quit  White,  at  the  time  of  the 
conveyance  to  Whiting,  reserved  to  himself  by  parol  the  right 
to  remove  from  the  land  within  six  months  next  ensuing  this 
house,  then  occupied  by  the  defendant  as  his  tenant  at  will, 
who  remained  in  possession  until  December  1856,  when  he 
quitted  it,  having  paid  rent  to  White  until  December  1855, 
since  which  he  has  not  paid  any  rent,  and  has  said  that  he 
would  not  pay  any.    The  premises,  except  the  house,  have  been 
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in  the  plaintiff's  possession  ever  since  the  conveyance  to  him. 
After  the  defendant  left  the  house,  the  plaintiff  took  possession 
of  ity  and  sold  it  to  another  person,  who,  pursuant  to  the  condi* 
tions  of  sale,  removed  it  from  the  land. 

J.  M.  Oourgas^  for  the  plaintiff. 

E.  Aven/j  for  the  defendant,  cited  Satmders  v.  Robinson^  5 
Met.  343 ;  Lamed  v.  Clark^  8  Gush.  29 ;  Oreen  v.  Tourtellott^ 
11  Gush.  227;  Howard  v.  Merriamj  5  Gosh.  674;  Si.  1862, 
c.  312,  §  24. 

Shaw,  G.  J.  This  ease  seems  to  be  very  dear.  The  defend- 
ant  was  tenant  at  will  to  White.  White  conveyed  in  fee  to 
Whiting.  The  reservation  by  parol  being  a  reservation  of  an 
interest  in  land  by  parol,  was  void ;  besides,  if  valid,  it  was  a 
right  to  enter  and  remove  the  building  within  six  months,  and, 
not  being  exercised  within  that  time,  was  at  end.  By  the  con* 
veyance  to  Whiting,  the  tenancy  at  will  from  White  terminated, 
especially  after  the  six  months ;  and  if  the  defendant  continued 
longer,  he  was  tenant  at  will  to  Whiting,  whether  he  paid  rent 
or  not.  Whiting  had  the  fee  and  the  full  right  of  possession, 
and  therefore  the  defendant,  if  he  continued  by  his  permission, 
was  his  tenant  at  will.  By  the  conveyance  in.  fee  by  Whiting 
to  the  plaintiff,  the  tenancy  at  will  of  the  defendant  was.  deter* 
mined,  and  the  plaintiff  had  a  right  to  enter ;  be  did  enter,  and, 
the  defendant  not  having  surrendered,  this  process  was  com* 
menced,  and  we  think  the  plaintiff  had  a  right  to  It  Howard 
V.  Merriam^  5  Gush-  563. 

As  to  the  point  that  the  plaintiff  was  not  entitled  to  judg- 
ment, because  during  the  pendency  of  the  process  he  entered 
and  took  possession,  it  is  fully  answered  by  the  case  of  Crosby 
V.  Wentworthj  7  Met  13,  which  decided  that  it  must  be  pleaded 
as  a  plea  puis  darrein  contiirmancej  even  where,  as  in  the  present 
case,  it  came  up  upon  an  agreed  statement  of  facts. 

Judgme9U  for  the  plaintiff. 
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John  A.  Fischer  Sc  another  vs.  Aaron  A.  Morse  &  another. 

In  replevin  of  goodSf  to  which  the  defendant  pleads  tiUe  on  assignee  in  ioaolvene^  of  one 
now  deceased,  the  plaintiff^  is  not  a  competent  witness,  under  8L  1857,  c.  906,  to  prove 
that  the  goods  were  fraudulently  obtained  fi^m  him  by  the  deceased. 

Rbflevin  of  goods.  Tke  answer  denied  the  pbintiib'  prop* 
erty,  and  the  unlawful  taking  or  detaining ;  and  set  up  title  iQ 
the  defendants  as  aasignees  ia  iiMolvency  of  Samuel  AUeq. 

At  the  trial  hi  the  conrt  of  oommoo  pliea3,  the  plaintiffs  con- 
tended, and  offisred  to  prove  by  the  testimooy  of  one  of  them, 
<^  that  the  goods  ia  qoestion  were  the  property  of  the  plaintifTB, 
and  were  deKvered  by  them  to  Allen  before  tbe  date  of  the  pro- 
ceedings of  insolvency,  under  a  contract  of  sale  m«de  by  them 
with  him,  which  was  procnred  by  certain  false  and  fraudulent 
representations  maide  by  Allen  to  the  pbuntiiB,  touching  bis 
own  solvency  and  pecuniary  condition^  which  sale,  they  con^ 
tended,  was  thereby  rendered  void  or  voidable,  and  that  they, 
having  the  right  so  to  do,  replevied  these  goods  from  the  as« 
signees,  for  the  purpose  of  rescinding  the  contract  of  saJe  so 
made  with  the  insolvent^  The  defendants  objected  ^<  that  the 
said  plaintiff  was  incompetent  to  testify,  on  the  ground  of  the 
decease  of  Allen."  Perkins,  J,  so  ruled,  the  jury  returned  a 
verdict  for  the  defendants,  and  the  plaintiflh  alleged  exceptions. 

JI  A.  Andrew  Sf  W.  hovering^  for  the  plaintifis.  The  plain- 
tiff was  a  competent  witness  under  the  EL  of  1857,  c  305,  §  1. 
The  proTtBo  excludiog  tiie  adverse  party,  ^  where  one  of  the 
original  parties  to  the  contract  or  cause  of  action  in  issue  and 
on  trial  is  dead/*  does  not  apply  to  this  case,  in  which  the 
^  issue ''  on  trial  was  the  tortious  taking  and  detaining  of  the 
goods  by  the  defendants^  to  which  tiie  deceased  was  no  party. 
The  *^  contract  or  cause  of  action  in  issue  "  is  as  if  it  bad  said 
"  the  contract  or  other  matter  sued  upon.'*  The  object  was  to 
exclude  only  when  a  party  to  tlie  record  or  to  the  contract  de- 
clared on  was  dead.  The  contract  made  by  the  plaintiffs  with 
Allen  was  a  mere  incident  in  the  case,  not  the  substance,  or  the 
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issue.  If  4ji«  defendants'  oQnstfn<^iiPU  prev^ilc^  wf  tem<M  oiiK 
camstance  qt  the  oase,  ooeorriog  between  parties  pet  on  tbe 
record,  may  defeat  tb»  plaiqtiffe'  olaia)» 

K  WUhinsaHy  for  the  defeadaiits. 

Thomas,  J.  The  real  matter  in  issue  and  od  trial  vtbb  the 
validity  of  the  sale  feom  the  plaiAtiSs  to  Alleoi  tbe  insolvent 
It  was  upon  this  matter,  th^t  ooue  of  the  plaintiffs  was  offered 
as  a  witness.  The  other  party  to  that  contract  of  sale  was 
dead.  The  taking  that  was  on  trial  was  the  taking  by  AXiea 
under  the  contract  of  sale.  The  witness,  was  dearly  within  the 
reason  and  purpose  of  the  limitation  of  the  statijite^  if  uot  within 
the  letter^ 

Egxeptiom  men^ML 


ElIPHALET    FtSHER  VS.  JoHN   SlfflTR. 

A  eonTeyaaee  of  land  "  bounded  on  **  a  prhrsto  way  leading  to  the  grantor^  dweffinip- 

hooee  oarries  the  fte  to  the  eeotre  of  the  way. 
Eridence  that  a  grantor,  about  the  time  of  executing  a  deed  of  land  bounded  on  a  way» 

built  a  wall  and  established  bounds  at  the  edge  of  the  way,  is  inadmissible  to  prove  that 

the  way  did  not  pass  by  the  deed. 

Action  of  tort  for  breaking  and  entering  the  plaintifT's  dose 
in  Dedham,  and  cutting  down  trees  and  digging  op  and  carry* 
iog  away  the  soil. 

At  the  trial  in  the  court  of  common  pleas  at  Deeem]>er  term 
1855,  before  Byingtonj  J.j  it  appeared  that  the  loou$  in  gfuo  was 
a  strip,  two  or  three  rods  wide,  of  land  conveyed  to  the  plaintiff 
on  the  16th  of  July  1844|  and  had  been  used  time  out  of  mind 
as  p&rt  of  a  road  or  passage  way  leading  from  the  old  Provi- 
dence road,  now  called  Walpole  Stroe<«  aovtbweaterly  to  the 
plaintiff's  dwelling-bouse,  and  to  wood  lots  fuid  pastiure  of  other 
persons  using  the  way. 

The  defeadant  jjustified  the  acA^  eo99)^|aip9d  pf  under  a. claim 
.-*f  ownership  in  the  fee  of  the  way,  westerly  of  the  .aeutra 
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thereof,  ander  a  deed  from  the  plaintiff  to  him  dated' Joly  16tn 
1844,  of  '^  a  certain  tract  of  land  situated  in  the  South  Parish 
of  said  Dedham,  containing  five  acres,  more  or  less,  bounded 
easterly  on  the  road  or  leading  way  from  my  dwelling- bouse  to 
the  old  potft  road,  so  called ;  southerly,  on  said  old  post  road," 
&C.  The  court  ruled  that  this  deed  conveyed  to  the  defendant 
the  fee  in  the  land  to  the  centre  of  said  road  or  leading  way, 
subject  to  the  right  of  way  of  tbe  plaintiff  and  others,  as  afore* 
said ;  and  ordered  a  verdict  to  be  rendered  for  the  defendant. 

The  plaintiff  offered  to  prove  ''  that,  about  the  time  said  deed 
was  given  by  him  to  the  defendant,  the  defendant  caused  a  wall 
to  be  built  from  Walpole  Street,  northwesterly,  along  and  upon 
the  westerly  line  of  said  road  or  passage  way,  several  feet  from 
the  travelled  path,  and  extending  the  greater  part  of  the  distance ; 
that  the  defendant's  land  was  bounded  on  said  road  or  passage 
way,  leaving  a  road  or  passage  way  fenced  on  both  sides,  some 
two  rods  in  width ;  that  at  the  northeasterly  corner  of  the  prem- 
ises described  in  said  deed,  there  was,  at  the  time  it  was  given,  a 
stake  and  stones  several  feet  westerly  of  the  travelled  path  of  said 
road  or  passage  way,  and  in  a  line  with  said  wall  built  by  the 
defendant ;  that  soon  after  said  deed  was  given,  the  defendant 
tipped  up  a  row  of  stones  most  of  the  way  between  the  end  of 
said  wall  and  said  stake  and  stones,  and  in  a  line  therewith,  de- 
signing them  as  the  foundation  of  a  wall ;  that  said  wall  and  row 
of  stones  and  stake  and  stones  now  remain,  and  have  been  re- 
peatedly recognized  by  the  defendant,  by  his  acts  and  declara- 
tions, as  the  line  of  his  land  next  to  said  leading  way  ;  that  said 
road  or  leading  way  is  and  always  has  been  chiefly  used  by  the 
plaintiff  as  a  passage  way  to  his  house  and  farm,  though  sev- 
eral other  persons  have  a  right  of  way  over  it  to  their  wood 
and  pasture  lands,  lying  back  from  said  Walpole  Street,"  The 
court  ruled  that  this  evidence  was  not  admissible  for  the  pur- 
pose of  controlling  or  varying  the  construction  of  the  deed. 

It  was  admitted  that  the  acts  of  trespass  complained  of  were 
done  westerly  of  the  centre  of  said  way,  between  the  travelled 
part  of  said  way  and  said  wall,  row  of  stones,  and  stake  and 
stones. 
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A  verdict  was  raturned  for  the  defendant,  and  the  plaintifT 
alleged  exceptions* 

W.  Colburn^  for  the  plaintiff.  1.  The  "  road  or  leading  way  " 
described  was  a  private  way,  and  the  plaintiff's  deed  only  con- 
veyed  to  the  defendant  the  fee  in  the  land  to  the  westerly  mar- 
gin of  the  way,  Webber  v.  Eastern  Railroad^  2  Met  150.  Allen 
V.  Murdoch,  13  Mass.  256.  Siblef/  v.  Eblden,  10  Pick.  249. 
Pofker  V.  Framing'hoMj  8  Met  261.  T^/er  v.  Hammond,  11 
Pick.  193.  a  Linda  v.  Lothrop,  21  Pick.  292.  Clap  v.  MNeU, 
4  Mass.  589.  Morgan  v.  Moore,  3  Gray,  320.  Storer  v.  FreC' 
manj  6  Mass.  436.  Jones  v.  Cowman,  2  Sandf.  234.  The  rales 
applicable  to  rivers  and  pablic  highways  do  not  extend  to 
private  ways.  This  deed  is  to  be  construed  as  if  it  had  de- 
scribed the  land  conveyed  as  bounding  on  the  grantor's  land, 
used  as  a  road  or  leading  way  from  his  dwelling-house.  The 
plaintiff  cannot  be  presumed  to  have  intended  to  convey  the 
fee  in  any  part  of  land  so  important  to  him  as  the  leading  way 
to  his  own  dwelling-bouse.  In  the  case  of  a  pablic  highway,  to 
retain  the  fee  of  the  land  would  be  of  no  benefit  to  him. 

2.  The  evidence  ofiered  should  have  been  admitted,  as  show- 
ing the  intention  of  the  parties,  and  having  an  important  bearing 
on  the  construction  of  the  deed.  Webber  v.  Eastern  Railroad, 
2  Met  150.  Parker  v.  Framingham,  8  Met  261.  Stone  v. 
Clark,  1  Met  378. 

E.  Wiikinson^  for  the  defendant  1.  It  is  now  well  settled  that 
a  deed  bounding  the  grantee  on  a  highway  carries  his  line  to  the 
centre  of  the  highway.  NewhaU  v.  Ireson,  8  Cush.  595.  The 
boundary  ^  on  the  road  or  leading  way,"  is  not  merely  descrip> 
tive,  but  is  an  implied  covenant  that  there  is  such  a  road  or 
leading  way  for  the  benefit  of  the  estate  granted.  Parker  v. 
Smith,  17  Mass.  413.  The  road  or  leading  way  had  been  in 
existence  and  use  time  out  of  mind.  It  was  in  use  at  the  time 
of  the  conveyance,  and  as  such  recognized  by  the  parties,  and 
referred  to  as  a  monument  It  is  therefore  immaterial  whether 
it  had  ever  been  laid  out  and  established  by  the  public  authori- 
ties. It  falls  under  the  rule  applicable  to  such  monuments  as 
stone  walK  ditches,  rivers  and  highways,  the  centre  of  which  is 
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held  to  be  tke  intended  fine,  nnleas  Hhe  de#d  contain  dome  eon- 
trolling  clause  to  the  contrary.  Hammond  v.  McLachlan^  1 
Sandf.  323.  TFbmer  v.  Southworth^  6  Conn.  471.  Claremont  v. 
Carlton,  2  N.  H.  369.  Enfield  v.  Day,  11  N.  H.  630.  Cold 
Spring  Iron  Works  t.  Volkmd,  9  Cudb.  492. 

2.  The  evidenee  offered  by  the  plaintiff  was  incompetent  to 
estabUsh  by  parol  a  claim  to  a  strip  of  land  between  the  defend- 
ant's and  this  road  or  leading  way,  agakist  the  express  terms  of 
hie  deed.  Enfield  ▼.  Day,  11  N.  R  580.  Pride  v;  Lmt,  19 
Maincj  115.     LowtU  v.  Robinson,  16  Maine,  S57. 

The  defendant  retains  the  fee  of  the  land  thrown  by  himself 
into  the  road  Or  leadiag  way  adjacent  to  his  estlite  £3r  ptttposes 
of  impTorenienl  But  It  would  ralike  no  difference,  if  the  de- 
fendant had  bnilt  bis  fence  under  a  misftpprebension  as  to  the 
true  line  of  the  road  or  leading  Way.  Oreen  v.  Qielsea,  34 
Pick.  71.     Gleavekmd  v.  Fta^,  4  Gtieh.  76» 

Bt  tub  CcfVRt.  1.  The  tule  is  well  settled  in  this  common- 
weilth,  that  a  deed  of  land  botinded  on  a  highway  laid  out 
over  land  of  the  grantor  passes  the  fee  to  the  centre  of  the  way, 
where  there  is  nothing  in  the  deed  to  veqnire  the  opposite  eon- 
staruction.  A  majority  of  the  court  are  of  opinion  that  the 
same  role  extends  to  private  ways. 

2.  Such  being  the  neoessaty  legal  eonstroction  of  tbe  deed, 
no  parol  evidence  is  admissible  to  control  it.  In  tbe  cases  eited 
by  the  counsel  for  the  plaintiff  in  fetor  of  its  admission,  eitber 
the  language  of  the  deed  was  ambiguous,  or  the  evidence  was 
admitted  simply  to  explain  the  instrument  by  applying  rt  to  the 
location  and  subject  matter.  BuepHonB  ijverruied. 
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A  deed  bounding  land  on  a  way  shown  on  a  plan,  which  U  referred  to  in  the  deed  and 
afterwards  recorded  b^  the  grantor  in  the  registry  of  deeds,  estops  the  grantor  and  those 
datming  aader  him  t6  •Mraet  ih»  ^rM^  oppaeile  Ike  land  gtanted  and  within  its  sMft 
lines,  if  produced  at  right  angles  to  the  course  of  the  way;  even  if  outside  of  those  lines 
ab  continued  in  the  direction  in  which  they  and  all  similar  lines  of  other  lots  on  the  same 
way  nta,  aAd  aldiough  at  that  end  the  way  does  tfot  connect  witih  any  other. 

Action  op  tout  for  bieeking  and  enteriag  tbe  plaintiff's  cloae 
in  Qaincy,  and  brteking  down  the  plaintiff's  fence.  The  par- 
tiea  ouboiittad  the  i)u6stion  whether  the  actioa  could  be  main- 
tained to  tbe  decision  of  the  coari  upoa  the  following  facts: 

On  the  24tb  of  April  1855  William  P.  Apthotp  offisced  for 
sale  by  public  anetion  house  lots  on  the  Apthorp  estate  in 
Q^uificy.  The  auetfoneer  exhibited  a  plan  at  the  sale,  (the  ma* 
terial  part  of  which  is  printed  in  the  matgiik^*)  and  distributed 
copies  thereof  among  the  peibons  who  attended*  Lot  7  was  bid 
off  by  tbe  defendant;  lot  1  by  tiw  plaintiff;  and  lots  2,  3  and 
8  by  other  persons.  Deeds  were  soon  afierWards  made  by  Ap- 
thorp to  the  pttr6haa6te,  abd  reoonted,  desciiMag  each  lot  by  its 
number  on  this  plan,  (declared  therein  to  be  ^recorded  with  the 
deed  of  lot  numbered  one  on  said  plan,")  and  as  bounded  ^  on 
a  passage  called  Hanoodc  Arenue  on  said  plan."  That  avenue 
was  stalled  out  at  the  time  of  the  auction. 

After  this  sale,  Imd  before  these  deeds  were  made,  Apthoq^ 
sold  and  conveyed  lots  4,  6  and  6,  together  with  all  that  part 
of  Hancock  Avenue  lying  west  of  a  stlraight  line  drawn  from  the 
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Boutheast  corner  of  lot  6  to  the  northeast  comer  of  lot  4,  to  the 
plaintiff,  who  afterwards  erected  a  fence  across  the  avenue  at  the 
dotted  line  on  the  plan.  The  defendant,  some  days  after  re* 
questing  the  plaintiff  to  remove  the  fence,  removed  it  himself, 
without  injuring'  the  materials,  and  left  them  by  the  side  of  the 
avenue. 

O.  WhiUj  for  the  plaintiff.  An  implied  covenant  of  a  right 
of  way  must  be  construed  most  strictly ;  the  principle  being  that 
nothing  will  pass  as  incident  tliat  is  not  necessary  to  the  enjoy- 
ment of  the  principal  thing  granted.  Pinnington  v.  Qdflnndy  9 
Exch.  1.  Harding'  v.  Wilscm^  2  B.  &  C.  96.  Salisbury  v.  Ath 
drewSy  19  Pick.  358.  Davenport  v.  Lamson^  21  Pick.  74.  NickoU 
V.  Lw:€,  24  Pick.  104. 

A  grantor  of  land,  who  in  bb  description  bonnds  the  same  on 
a  private  way,  of  which  he  is  the  owner,  impliedly  covenants 
that  the  grantee  shall  have  a  right  of  way  from  a  public  street 
to  the  extent  of  the  land  granted,  but  no  farther,  unless  the 
other  terminus  of  said  private  way  is  also  on  a  public  street 
Pwker  V.  amiikj  17  Mass.  413.  Oayetty  v.  Bethune,  14  Mass. 
49.  Ballard  v.  Dyson,  1  Taunt.  279.  Campbeli  v.  Lang,  28 
Eng.  Law  &  Eq.  30. 

J.  J*  Clarke,  for  the  defendant. 

Dbwby,  J.  As  to  the  right  of  the  defendant  to  have  an  open 
avenue  or  way,  coextensive  with  the  extent  of  the  lot  purchased 
by  him,  there  can  be  no  question.  The  sale  to  the  defendant 
was  made  by  one  having  the  entire  estate,  and  was  a  sale  by 
public  auction  of  house  lots  laid  out  and  numbered  on  a  plan 
then  exhibited ;  said  lots  being  bounded  by  Hancock  Avenue, 
which  was  also  delineated  on  the  plan,  which  plan  was  after- 
wards recorded  in  the  office  of  registry  of  deedsr  In  this  state 
of  the  facts,  the  grantor  and  those  who  succeed  to  his  title  to  the 
remaining  land  are  estopped  from  denying  that  there  is  such  a 
way.  Treating  the  right  of  the  defendant  to  be  of  the  more 
restricted  character,  of  a  way  coextensive 'with  his  house  lot, 
this  right  was  violated  in  the  erection  of  the  fence  in  the  line  in 
which  it  was  placed,  the  same  not  being  at  right  angles  with 
the  avenueu 
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Bat  the  farther  ground  of  defence  that  the  defendant,  as  par- 
chaser  of  lot  No.  7,  may  reqnire  that  the  entire  avenue  as  staked 
ont  at  the  time  of  the  auction  sale  and  delineated  on  the  plan 
shall  be  kept  open  as  an  avenue,  having  been  also  urged  at  the 
argument,  we  have  also  considered  that  question.  This  sab- 
ject  has  recently  been  before  us  for  our  consideration  in  the  case 
of  Thomas  v.  Poole^  7  Gray,  83,  under  facts  somewhat  similar — 
a  way  staked  out  and  to  be  opened  by  the  grantor,  the  lot 
sold  described  as  bounded  in  such  way,  but  having  more  dis- 
tinctly stated  by  words  in  the  recital  the  extent  of  the  new  way. 
In  the  present  case,  the  extent  of  the  avenue  is  clearly  marked 
upon  the  plan,  and  is  as  readily  ascertained  thereby  as  it  would 
have  been  by  a  recital  in  words. 

In  the  case  of  Tkoman  v.  Poole^  the  court  held  that  the  way 
thus  staked  out  and  upon  a  part  of  which  the  lot  sold  was 
bounded,  was  to  be  kept  open  for  its  entire  distance,  as  thus 
staked  out  and  exhibited  to  purchasers,  and  that  the  right  to 
have  the  same  kept  open  was  not  limited  to  the  extent  of  the 
land  conveyed  to  any  particular  purchaser  of  one  lot.  It 
neems  to  us  that  the  same  principle  is  applicable  to  the  present 
case,  and  that  the  entire  avenue,  as  staked  out  and  delineated  on 
the  plan  exhibited  at  the  sale  and  afterwards  recorded,  was  as 
respects  the  plaintiff  to  be  kept  open  as  an  avenue.  In  either 
aspect  of  the  question  the  defence  is  well  maintained. 

Ji^gTuen/  for  the  defendant. 


Obbd  Bobinson  t;^.  Cyrus  K.  Robinson. 

4  bond  made  by  a  grantee  of  real  estate  to  his  grantor,  in  consideration  of  the  conveyance, 
and  conditioned  to  rapport  his  gnmtor  fat  life,  and,  la  cbm  of  select,  to  reconvvy  the 
land,  does  not  conatitut*  a  mortgage t  bnt,  in  case  of  neglect  so  to  support,  may  ba 
enforced  in  eqaity  by  decreeing  a  reconveyance. 

Action  op  contract,  praying  telief  in  equity.     Writ  dated 
January  28th  1856. 
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The  deolaaration  alteged  that  the  pkidtiff  on  tbe  10th  of  June 
1854,  in  coosideration  (ad  expieesed  ia  the  d^ed)  of  a  oontraet 
made  by  and  betweed  bins  and  his  eon  the  defendant,  for  the 
support  of  the  plaintiff  and  bis  wife  dttring  their  lives,  (for  a  fall 
description  of  which  referedoe  was  made  to  a  bond  of  the  same 
date,)  conveyed  to  the  defeadant  in  fee  his  bouSOi  fann  and  other 
lands  in  Wreetham  and  Aitieboroi^ ;  that  at  the  aame  time 
the  defendant  executed  a  l>ond  to  the  plaintiff  ^  to  discharge  all 
his  right,  title  and  interest  into"  said  farm  and  lands  ooQYeyed 
to  himi  ^<  and  if  the  said  Gyros  Bobinson  shall  neglect  to  per- 
form the  conditions  of  this  boftd,  as  shall  be  hereafter  specified, 
he  shall  then  give  a  good  and  sufficient  deed  of  eaid  farm  and 
lots  and  buildings  to  the  said  Obed  Robinson.  ConditiooB: 
That  Cyras  IL  Robinson  aforesaid  shall  support  the  said  Obed 
Robinson  and  Abigail  Robinson,  wife  of  Said  Obed  Robineon, 
daring  their  natural  lives ;  they  shall  be  well  clothed,  atid  ahall 
have  good  and  wholesome  vietuak,  and  all  they  Shcdl  require  for 
their  support  and  sustenanoe ;  and  they  are  to  have  &  horse  and 
carriage^  whenever  they  shall  reqnire  the  same  for  their  nse# 
The  said  Cyrus  1L  Robinson  shall  have  all  the  farming  tools, 
horse,  cattle,  wagons.  The  furniture  is  to  be  to  the  use  of  the 
said  Cyrus,  so  long  as  the  said  Obed  and  Abigail  Robinson 
shall  live ;  then  it  is  to  go  to  their  heirs.  The  said  Cyras  is  to 
pay  all  taxes  on  real  and  personal  profwrty*"  The  dedamtion 
averred  that  the  defendant  entered  into  possession  of  the  lands 
under  the  deed,  but  had  neglected  to  perform  the  conditions  of 
the  bond ;  and  prayed  for  a  decree  for  a  reconveyance  of  the 
farm  and  lands,  and  for  other  relief  in  equity. 

The  answer  admitted  the  execution  of  the  deed  finom  the 
plaintiff  to  the  defendant,  and  of  the  bond  from  the  defendant  to 
the  plaintiff,  and  submitted  theit  constraetion  to  th^  court;  and 
denied  any  breach  of  the  conditions  of  the  bond. 

At  the  hearing  before  BigeJow%  J.|  a  jury  found  that  the  de- 
fendant ^  did  neglect  to  perform  the  condition  of  the  bond  set 
out  in  the  writ  and  declaration,  as  the  conditions  are  specified 
in  the  said  bond } "  and  it  appeared  that  the  {daintiff  had  ten- 
ered  to  the  defendant  for  execution  and  delivery  to  the  plaintiff 
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A  dded  of  quitelahn  of  tb6  f9em\Be9t  bat  the  defendftfit  vefnsed 
to  execute  and  deliver  it. 

Tlie  plaintiff  moved  for  jndgmctit  oD  tbe  vardioti  and  a  de* 
cree  that  the  defeadaat  sbould  leconyoy  the  premises  to  the 
plaintiff.  The  judge  refierved  for  the  oon^detatioo  of  the  whole 
ooixt  the  qoeBtioD  whether  tiie  plaintiff  was  entitled  to  such 
Hecoayeyance,  and,  if  ao|  the  form  in  wbioh  it  should  be 
isade. 

K  Am€Bj  for  the  pialBtifi: 

R  M  B&nneUi  for  tb^  4fefeDdaiiit.  Were  not  tbis  deed  and 
bond  a  mortgage,  giting  tJle  plaintiff,  in  case  of  a  breach,  a 
nvaaij  at  law,  but  not  entitling  him  to  a  Kconveyance  in 
equity  ?  Bev.  Sts.  e.  107,  ^^  6»  23,  34.  La/vrfair  v.  Lmfair,  18 
Pick.  299.  Bbyt  v.  Bradle^^  87  MainCs  242.  Or  if  the  transac- 
tion is  not  in  law  a  mortgltge^  is  it  ojot  &o  much  in  the  nature 
of  one,  that  the  defendant  ought  id  equity  to  have  such  rights 
as  be  would  have  under  a  mor<<gage,  namely,  a  conditional 
judgment,  as  in  Wilder  v.  WJdtUftiofBf  15  Mass*  262,  and  Fiske 
V.  FUke^  20  Fiok.  499.  La  Austin  v.  Ausik^  9  Verm.  420,  a  bUl 
to  fc^edose  a  mortgiagei  given  to  support  another,  a  decree  was 
entered  for  compensation  for  past  maintenance  and  for  payment 
lor  fotore  support. 

By  the  CoiTfiT*  The  deed  and  bond  det  out  in  the  declarap 
lion,  and  admitted  by  the  answer^  did  not  constitute  a  mortgage. 
There  was  no  conveyance  from  the  supposed  mortgagor  to  the 
soppoaed  mortgagee  of  any  interest  in  the  land.  It  is  not  as  if 
the  defendant,  after  receiving  tb0  plaintiff's  deed,  had  made  a 
conveyance  bads  to  the  plaintiff,  taking  a  bond  for  a  reconvey- 
ance on  the  performance  of  certain  conditions.  In  that  case 
there  would  be  a  conveyance  from  the  defendant  to  the  plaintiff, 
which  by  reason  of  the  bond  of  defeasance  might  be  deemed 
conditional,  and  a  mortgage.  But  in  the  case  at  bar  the  deed 
was  made  to,  not  by,  the  person  by  whom  the  conditions  were 
to  be  performed. 

The  defendant's  stipulation  for  the  support  of  the  plaintiff 
and  bis  wife  was  not  a  limitation  of  his  estate ;  nor  a  condition, 
according  to  the  technical  meaning  of  that  word  in  conveyances 
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of  real  estate,  a  breach  of  which  wduld  give  the  plaintiff  a  right 
of  reentry ;  but  simply  a  covenant,  which  may  be  specifically 
enforced  in  equity,  4  Kent  Com.  (6th  ed.)  7  134*-136.  Wheeler 
V.  Dascomb,  3  Cush.  286.     Doe  v.  PhUlips,  2  Bifig.  18. 

A  decree  may  be  entered  that  the  defendant,  within  fifteen 
days,  execute,  acknowledge  and  deliver  to  the  plaintiff  a  deed 
of  release  and  qtdtdaim  in  common  form,  with  covenants  of 
warranty  against  all  persons  claiming  by,  through  or  under  the 
defendant,  of  all  the  lands  described  in  the  deed  of  the  plaintiff 
to  him,  dated  June  15th  1854,  and  deliver  up  the  possession  of 
said  lands  to  the  plaintiff,  so  that  the  plaintiff  may  be  revested 
and  repossessed  thereof  as  of  his  former  estate ;  and  that  in 
case  of  the  neglect  of  the  defendant  within  said  fifteen  days  to 
execute,  acknowledge  and  deliver  such  a  deed  and  deliver  up 
possession  as  aforesaid,  and  upon  affidavit  of  the  plaintiff  or  his 
counsel  to  such  neglect,  filed  with  the  clerk  of  this  court,  then  at 
any  time  after  the  expiration  of  said  fifteen  days,  and  within 
a  year  from  the  entry  of  this  decree,  the  clerk  issue  a  writ 
of  habere  facias^  with  a  copy  of  the  decree  annexed,  to  the 
plaintiff  against  the  defendant,  for  said  lands,  in  order  that  upon 
the  plaintiff's  being  restored  to  the  possession  thereof  under  and 
by  virtue  of  said  writ,  and  due  return  and  registration  of  said 
writ  and  return  in  the  registry  of  deeds,  the  plaintiff  may  be 
revested  of  and  in  said  lands  as  of  his  former  estate  and  as  he 
was  seised  and  possessed  thereof  before  the  execution  of  bis 
deed  to  the  plaintiff;  and  that  the  plaintiff  have  his  costs  of  the 
defendant,  and  his  execution  therefor  in  common  form. 

Decree  acoordinglji. 
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Commonwealth  vs.  City  op  Roxburt 

Aa  infemufion  on  Rev.  Sts.  c.  108,  to  recoTer  lands  below  low  water  mark,  and  moro  tban 
ooe  hundred  rods  below  high  water  mark,  sufficiently  describes  the  title  of  the  Common- 
wealth by  averring  that  it  was  '*  the  owner  in  fee  of  all  said  channels,  lands  and  flats." 

An  information  on  Rev.  Sts.  e.  108  against  a  town  does  not  admit  its  title  in  fee  in  flats 
aoagbt  to  be  recovered,  by  describing  them  as  sitaatad  in  that:  town. 

The  Massachusetts  Colony  Charter  conveyed  to  the  grantees  all  public  and  private  rights  In 
the  seashore  between  high  and  low  water  mark. 

A  grant  of  land  by  the  colonial  government  befere  the  ordinance  of  1647  did  not  pais  tha 
soil  of  the  seashore  between  high  and  low  water  mark,  without  express  words. 

The  order  of  the  general  court  of  1636,  **  that  all  the  rest  of  the  ground  lying  between  Dor- 
chester bounds  and  Boston  bounds  shall  belong  to  the  town  of  Roxbury,  easterly  of 
Charies  River,  (except  the  propriety  of  the  aibre«aid  town,  whfeh  they  purchased  of  par- 
ticular persons,)  Roxbury  not  to  extend  above  eight  miles  from  their  meeting-boose,* '  did 
not  grant  to  the  town  of  Roxbury  the  title  to  the  flats  lying  between  Boston  bounds  and 
Dorchester  bounds,  more  than  one  hundred  rods  below  high  water  mark. 

An  act  establishing  a  mill  corporation,  with  authority  to  exclude  the  tide  waters  from  a  poiv 
tion  of  the  flats  of  the  Commonwealth,  and  to  use  it  as  a  basin  for  the  purposes  of  a  mill 
power,  does  not  release  the  title  of  the  Commonwealth  to  such  flats. 

A  committee  appointed  to  settle  the  boundary  between  two  towns,  in  their  report,  wliich  was 
acoepted  by  both  towns,  defined  a  line  by  bounds,  courses  and  distances,  and  added, 
**  Some  de^nations  from  the  original  or  natural  boundary  and  some  exchanges  of  territory 
are  involved;  and  consequently  it  is  supposed  that  the  sanction  of  the  legislature  will  be 
necessary  to  render  valid  the  arrangement  agreed  to.**  The  legislature  afterwards  passed 
an  act  declaring  that  the  lines  thus  defined  **  should  constitute  and  be  considered  the 
boundary  lines  between  the  said  towns,  and  the  territory  and  jurisdiction  on  either  side 
of  said  line  as  hereby  established  are  accordingly  confirmed  to  said  towns  respectively/* 
ffeldf  that  neither  the  agreement  of  the  towns  nor  the  act  of  the  legislatnre  affected  the 
tirle  of  the  Comnionw<^alth  to  the  seashore  within  one  of  the  towns. 

Perambulations  of  the  boundaries  of  towns  by  the  selectmen  are  no  evidence  against  the 
Commonwealth  of  the  title  to  flats  within  those  towns. 

Catting  grass  nearly  every  year  on  flats  covered  part  of  the  time  by  the  tide  does  not 
amount  to  disseisin. 

A  right  of  draining  through  land  cannot  be  set  np  in  defence  to  an  information  by  the 
Commonwealth  on  the  Rev.  Sts.  c.  108,  to  assert  its  title  to  the  land. 

The  reference  of  a  case  by  role  of  court  to  an  arbitrator  to  **  award  and  determine  the  whole 
cause,  including  the  law  and  the  facts,  but  subject  to  the  review  and  final  adjudication 
of  all  matters  of  law  in  the  cause  by  the  court,"  does  not  make  his  award  conclusive 
npon  the  question  whether  the  terms  of  a  grant  ftom  the  general  court,  before  the  ordi- 
nance of  1647,  passed  the  title  to  the  soil  between  high  and  low  water  mark.  And  if  the 
arbitrator  reports  all  the  facts  with  his  award  in  favor  of  one  party,  the  court  may  reu* 
der  judgment  thereon  for  the  other,  without  recommitting  the  award. 

Information  of  intrasion,  filed  by  the  attorney  general  on  the 
4th  of  April  1855,  under  the  Rev.  Sts.  c.  108,  to  recover  a  parcel 
of  flats  in  the  Back  Ba/in  Roxbury,  more  than  one  hundred 
yards  below  the  line  of  high  water  matV 
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The  information  averred  that  the  Commonwealth  on  the  15th 
of  September  1852  "  was,  and  before  that  time  ever  had  been, 
the  owner  in  fee  of  all  the  lands,  channels  and  flats  situated  in 
the  Back  Bay,  in  the  city  of  Roxbury,  in  the  county  of  Norfolk 
in  said  commonwealth,  lying  below  the  line  of  riparian  proprie- 
torship and  southerly  of  the  main  dam  and  avenue  of  the  Boston 
aod  Roxbary  Mill  Corporation ;  and  that  said  commonwealth 
now  is  the  owner  in  fee  of  all  said  landa,  channels  and  flats 
lying  within  the  empty  basin  in  said  Back  Bay,  and  within 
fourteen  hundred  feet  southerly  of  said  dam,  and  of  all  said 
lands,  channels  and  flats  within  the  fall  basin  in  said  Back 
Bay ; "  and  «  that  the  city  of  Roxbury  did,  on  the  said  fifteenth 
day  of  September,  and  on  divers  other  days  within  twenty  years 
last  past,  as  well  before  as  after  said  fifteenth  day  of  said  Sep- 
tember, and  as  well  before  as  after  said  Roxbury  was  chartered 
as  a  city,  unlawfully  enter  and  intrude  upon  said  lands,  channels 
and  flats,  then  and  now  so  owned  by  said  commonwealth,  for 
the  purpose  of  unlawfully  holding  the  same  against  the  Com- 
monwealth." And  thereupon  the  information  pvayed  for  a 
summons  to  the  city  of  Roxbury  to  appear  and  answer  to  this 
information,  "  and  that  such  further  proceedings  may  be  had  in 
the  premises  as  to  law  and  justice  may  appertain."  The  in- 
formation was  afterwards  amended  by  more  particularly  defin- 
ing the  flats  claimed  by  the  Commonwealth. 

The  city  of  Roxbury,  and  the  town  of  West  Roxbury,  (which 
had  been  set  off"  from  Roxbury  and  incorporated  as  a  separate 
town  by  jS^  1851,  c.  250,)  severally  appeared  and  pleaded  <^  that 
they  are  not  guilty  of  the  intrusion  wherewith  they  are  charged 
in  said  information;  and  that  they  did  not  enter  and  intrude 
upon  said  premiBes  in  mann^  and  form  as  therein  is  dedared;" 
and  filed  specifications  of  the  following  grounds  of  defence : 

l»t.  That  the  premises  were  not  deecribed  with  sufficient  cer- 
tainty in  the  information. 

3d  That  the  cUy  of  Roxboiy  aad  the  town  of  West  Roxbury 
un  tibe  dfiy  of  tbe  roiDg  oot  of  this  information  and  alway9 
afterwards  owned  the  premisiMi  in  fte  siiople  as  tenanfai  in 
common,  in  the  proportions  of  about  Are*  aeventhd  ta  aaid  oHy 
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ftnd  two  BerenthB  to  said  town.  And  the  defendants  gave  notfee 
&at  for  their  title  tbey  would  rely  among  other  things  upon  the 
following: 

^  A.  The  grant  of  said  premises  by  the  eolonial  and  provincial 
charters  and  governments  of  the  Massaebnsetts  Bay  to  the  town 
of  Roxbory. 

^  B.  The  confirmation  of  the  aforesaid  grant  by  the  Common- 
wealth of  Massachusetts. 

^  C  The  exdueion  of  the  tide  water  from  said  empty  basin, 
pact  of  sa>id  premises,  tinder  anthority  granted  by  the  Ckimmon- 
weahb  of  Massaohnsetts. 

^  IX  The  adverse  possession  of  said  premises  by  the  said 
town  of  Roxbnry  and  by  the  deiSendants,  talking  the  crops  and 
exercising  ownership  over  the  same,  for  more  than  twenty  years, 
in  good  l^ith,  claiming  tide,  prior  to  the  suing  out  of  said 
information  and  prior  to  September  10th  18^  and  prior  to  the 
20th  of  May  1882. 

'^  £.  The  incorporation  of  the  town  of  West  Boxbury  afore- 
said by  the  Commonwealth  of  Massachusetts,  and  the  agree** 
ment  made  between  said  town  and  the  defendants  relative  to 
said  premises,  prior  to  said  information.  The  defendants  wiU 
avail  themselves  of  aH  their  rights,  waiving  nothing. 

^<  F.  The  natural  drainage  of  a  large  part  of  the  territory  of 
said  original  town  of  Boxbury  always  has  been,  and  now  is,  into 
said  Back  Bay,  and  through  said  channels  thereof  into  Charles 
Biver;  and  these  defendants  now  claim  the  same  right  and 
privilege  of  dminage,  subject  only  to  the  lawful  obstraction  cre- 
ated by  the  erection  of  said  miiidam,  which  permanently  cat 
off  the  natural'  ebb  and  flow  of  the  tide  from  said  lands,  flats 
and  channels  of  said  bay  in  1821,  but  left  sluices  for  the  dis» 
charge  of  said  dminage,  with  the  waters  of  Muddy  Biver  and 
Stony  Brook,  and  other  smaller  streams,  into  said  Charles 
Biver.'* 

At  Febsuary  term  1857  thiis  cause  wa%  by  rale  of  eonrt,  and 
with  the  concorrence  of  liie  oommissioRevs  on  the  Back  Bay, 
acting  under  %e  anthority  of  the  resolve  of  1862,  o.  79,  <<  referred 
to  Mie  arbitmKon  of  Hon.  Mercne  Mtorton,  of  Taunton,  Massa* 
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chusetts,  aforesaid ;  and  the  referee  shall  give  reasonable  notions 
to  the  parties  of  the  time  and  place  of  hearing ;  and  the  hearing 
shall  begin  as  soon  after  May  15th  1857  as  conveniently  may 
be,  and  the  award  shall  be  returned  into  court  as  soon  thereafter 
as  practicable ;  and  the  pleadings  in  the  cause  may  be  amended, 
if  need  be,  so  as  to  embrace  all  the  conflicting  claims,  rights  and 
interests  of  the  parties,  within  the  bounds  described  in  the  first 
resolve  of  chapter  79  of  the  resolves  of  1852,  concerning  Boston 
Harbor  and  the  Back  Bay ;  and  the  referee  may  make  all  needful 
views  of  the  premises  and  all  reasonable  orders  for  the  proper 
hearing  and  determination  of  the  cause ;  and  the  referee  shall 
report  all  questions  of  law  arising  in  the  cause  to  the  court  fot 
revision  and  final  adjudication  ;  meaning  hereby  that  the  referee 
shall  award  and  determine  the  whole  cause,  including  the  law 
and  the  facts,  but  subject  to  the  review  and  final  adjudication 
of  all  matters  of  law  in  the  cause  by  the  full  court^' 

At  the  hearing  before  the  arbitrator,  the  Commonwealth  moved 
to  amend  the  information  by  inserting  before  the  words  <<  owner 
in  fee  "  the  words  '<  under  and  by  virtue  of  the  charter  of  the 
Colony  of  Massachusetts  Bay  and  the  charter  of  the  Province  of 
Massachusetts  Bay,  in  New  England,  or  one  of  them  ;  meaning 
to  state  more  fully  thereby  the  nature  of  the  title  of  the  Com* 
monwealth ; "  by  striking  out  everything  relating  to  any  claim  of 
land  or  flats  in  the  full  basin ;  and  by  amending  the  description 
of  the  other  premises  claimed.  The  arbitrator  at  this  term  made 
the  following  report : 

^*  The  referee  appointed  by  the  annexed  rule,  having  duly 
notified  the  parties,  met  them  in  the  State  House,  on  the  twenty- 
second  day  of  June  last,  and  fironu  time  to  time  between  that 
day  and  the  twentieth  of  October  Ifiist ;  and  having  heard  their 
several  pleas,  allegations,  proofs  and  arguments,  and  having 
duly  examined  and  considered  the  same,  and  having  viewed 
the  premises,  doth  now  make  the  following  award  and  report : 

<'  This  is  an  information  brought  by  the  attorney  general  in 
behalf  of  the  Commonwealth,  under  the  statute  of  1836,  chapter 
108,  for  the  purpose  of  recovering  certain  lands  and  flats  in  the 
Back  Bay,  so  called,  alleged  to  be  owned  by  the  Commonwealth. 
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*^  The  defendants'  coanad  objerted  to  the  raifioiency  of  the 
information  noder  the  etatnte^  uid  contended  that  a  prerogative 
title  could  not  be  given  in  evidence  und^  it. 

'^  The  couneel  for  the  Cominonwealth  offered  several  amende 
ments,  which  were  objected  to  by  the  defendants'  counsel. 

^  But  I  ovenoled  tlie  objection^  and  held,  that  under  the  cir* 
ciunetancee  the  amendmeats  were  admiseibley  and  that  under 
the  informationi  at  amendedi  It  wa*s  competent  for  the  Com 
monwealth  to  give  any  evidence  of  title  which  it  might  poeeece* 

<<  The  couneel  tot  the  Commonwealth  contended  that  the  title 
to  the  demanded  premiBet,  on  the  firet  settlement  of  the  country^ 
was  vfbted  in  the  Colony^  and  thence,  by  the  aets  of  the  several 
govemmentsy  passed  tbrough  the  Piovinee  to  the  Common- 
wealth. 

^  This  position  I  adopted,  and  held  that  the  fee  etill  remained 
in  the  Commonwealtby  unless  its  government)  or  that  of  one  of 
Its  predecessors)  bad  aliened  it. 

<<  The  defendants'  counsel  then  introdaoed  an  act  of  the  gen* 
eval  court  of  the  Colony  of  MassachusettSi  passed  May  25, 1636^ 
in  these  wo«d$ ;  ^Ordered,  that  all  the  rest  of  the  ground  lying 
betwixt  Dorchester  bounds  and  Boston  bounds  shall  belong  to 
the  town  of  Boeksbttryy  easterly  of  Charles  Biver,  (except  the 
propriety  of  tbe  aforesaid  town,  which  they  have  purchased  of 
particular  persons,)  Rocksbnry  not  to  extend  above  eight  miles 
in  length  from  their  meeting^bouse.' 

^<  The  defendants'  counsel  contended  that  this  was  a  grant  in 
fee  of  all  ^  the  ground '  described  in  it^  and  that  the  demanded 
premises  were  incladed  in  the  deseription. 

"  I  have  examined  the  terms  used  in  this  order,  considered  tbe 
usual  modes  of  erecting  towns  and  making  grants  of  land  to 
them)  the  unsettled  state  of  tbe  country,  and  the  consequent 
want  of  accurate  knowledge  of  local  objects ;  aiid  am  of  opinion 
that  a  vefy.  liberal  rule  of  constrnctioo  sboold  be  adopted  in 
relatioii  to  the  grants  and  other  publie  aets  of  that  day.  I  am 
therefore  of  opiniou  and  decide)  that  this  order  was  a  grant  in 
fee  of  all  the  land  deseribed  in  it ;  that  the  deseiiption  covers  all 
tbe  land  lying  between  Dorobester  and  Boston,  as  the  limits  of 
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the  two  towDB  then  existed,  which  had  not  before  been  granted 
to  Boxbury ;  that  inasmuch  as  every  part  of  the  territory  granted 
lay  easterly  of  some  parts  of  Charles  Riveri  and  soatheriy  of 
other  parts  of  said  river,  I  cannot  believe  that  the  introduction 
of  the  words  *  easterly  of  Charles  River/  if  they  apply  to  the 
granted  new  territory  rather  than  the  whole  town,  was  intended 
to  divide  it,  and  to  grant  one  part  and  reserve  the  other  part  of 
the  territory,  which  was  included  in  the  general  description  of 
the  whole.  I  am  therefore  of  opinion  and  do  decide,  that  the 
act  of  1686,  in  the  liberal  and  proper  eoDStraction  of  the  lan- 
guage used,  operated  as  a  grant,  and  vested  in  tiie  then  town  of 
Roxbury  the  fee  of  the  demanded  premises.  * 

"  This  view  of  the  case  seems  to  roe  decisive  of  its  merits, 
and  but  for  the  terms  of  the  rule  and  the  agreement  of  the  par- 
ties I  should  not  deem  it  necessary  <x  proper  to  proceed  any 
further  in  my  report  Bat  these  expressly  require  *  the  referee 
to  report  all  questions  of  law  arising  in  the  cause  to  the  court 
for  their  revision  and  final  adjudication.'  But  I  am  directed  to 
award  and  determine  the  whole  cause,  including  the  law  and 
the  facts,  subject  to  the  review  and  final  adjudication  of  all  mat* 
ters  of  law  in  the  cause  by  the  whole  court 

^  Gratefully  relieved  by  this  provision,  I  proceed  to  report  all 
the  points  raised  by  the  counsel  on  either  side,  without  giving 
an  opinion  upon  their  materiality  or  relevancy. 

*^  It  was  contended  by  the  defendants'  counsel,  that  the  exdu* 
sion  of  the  tide  water  from  the  empty  basin,  by  virtue  of  the  act 
incorporating  the  Boston  and  Roxbury  Mill  Corporation,  passed 
June  14th  1814,  and  the  subsequent  acts  of  legislation  touching 
that  subject,  vested  in  the  adjoining  owners  all  the  land  thus 
made  bare,  or  at  any  rate  operated  as  a  relinquishment  of  all 
the  rights  of  the  Commonwealth,  and  baned  it  firom  making  any 
claim  to  the  same. 

'<  But  I  was  of  opinion  and  held,  that  neither  the  act  of  1814, 
and  the  proceeding  under  it,  nor  any  other  acts  of  the  govern* 
ment,  divested  the  Commonwealth  of  any  right  or  tide  which  it 
had  or  might  have  to  the  premises  in  litigation. 

^^  The  defendants'  counsel  contended  that  the  demanded  prem- 
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ises,  being  admitted  by  tbe  allegations  in  the  information  to  be 
within  tbe  bonnds  of  Boxbury)  were,  by  virtue  of  tbe  original 
eettlement  of  the  town  and  the  act  of  1836,  neeeBsarily  tbe  prop- 
erty of  the  town. 

'<  But  as  the  premises  might  be  within  the  jniisdictional  limits 
of  the  town,  and  not  its  property,  I  was  of  opinion  and  held,  that 
the  allegation  was  not  proof  of  title  in  Roxbnry,  nor  did  it  pre- 
dttde  or  estop  the  Commonwealth  from  setting  np  and  maintain* 
ing  any  title  it  might  have  to  the  premises. 

^  The  defendants'  counsel  further  contended  iliat  the  bounds 
between  the  two  cities,  agreed  upon  by  Boston  and  Roxbnry,  in 
1833,  and  afterwards,  viz.,  in  1836,  established  and  confirmed  by 
the  legislature,  and  from  the  time  of  said  agreement  till  the 
commencement  of  this  suit  acquiesced  in  and  recognized  by 
every  body,  must  be  presumed  and  held  to  be  the  bounds  estab- 
lished by  the  colonial  act  of  1636. 

^  On  this  point  I  had  doubts.  But  inasmuch  as  this  line  was 
agreed  upon  by  parties  who  had  no  power  to  bind  the  Common- 
wealth,  or  in  any  way  to  affect  its  title,  and  inasmuch  as  the  act 
of  the  Commonwealth  in  confirming  and  establishing  this  line 
may  be  supposed  to  look  rather  to  jurisdictional  bounds  than  to 
the  title  of  the  lands,  and  inasmuch  as  this  was  a  conventional 
line,  though  intended  to  be  based  on  the  original  line  of  1636, 
yet  avowedly  departed  from  it  in  many  particulars,  I  was  of 
opinion  and  held,  that  though  these  several  circumstances  fur- 
nished strong  evidence  that  the  premises  were  included  within 
tbe  grant  of  1636,  yet  they  do  not  furnish  oondnsive  evidence 
that  such  was  the  case. 

^  Tbe  defendants'  counsel  also  contended  that  the  act  of  1836, 
chapter  37,  by  its  true  construction,  not  only  establishes  the 
jurisdictional  bounds  between  Boston  and  Roxbury,  but  estat>- 
lishes  the  title  to  tbe  land  In  question  in  Roxbnry,  so  fax  at  least 
as  to  prednde  and  estop  the  Commonwealth  from  setting  up  a 
daim  to  the  premises. 

<^  But  I  was  of  opinion,  though  it  was  strong  evidence  of  tbe 
construction  of  the  grant  of  1686,  which  I  have  adopted,  yet  it 
was  not  of  itself  to  establish  a  title  in  Roxbury,  if  they  had  none 
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before,  But  I  beldi  tbdt  that  ealabUAmenit  of  tkis  Hae  was  a 
valid  aubatitution  of  the  eo^ventionai  Una*  for  the  oiiginal  line, 
«o  that  if  Roxbory  estahUabod  bav  titfe  wenifix  tiie  aol  of  1636 
she  will  hold  and  recover  up  to  this  straight  Una  instead  of  the 
original  crooked  line. 

*^  MuQh  avidanoe  waa  intfodocad  to  sbow  posaesaion  in  Box 
bury,  and  aQqi:^ieaeaofia  ia  all  otberiL  AU  the  endaoce  on  this 
poiat  ia  iuUy  i^poftodt  and  vriH  he  heoewitb  presented  U>  the 
court  for  their  considevatioOi  lo  ray  opinion  it  did  aot  prove 
that  corvtinuons  and  ^xdoaiw  poasesaton  of  the  whole  premises 
which  is  neceaaary  to  establish  a  title  hy  ^seiain« 

<«  The  defendants^  in  their  answer^  set  op  a  timm  to  a  right  of 
drainage  in  the  natural  channela  running  through  tiie  demanded 
pFemisea* 

<^  Bat  I  was  oi  opinion  and  bcddy  that  tbia  question  did  not 
properly  arise,  and  could  not  be  tried  in  tbia  suit.  I  was  aha 
of  opiniooi,  w>  eyidaace  waa  offered  whkh  oonki  sustain  the 
clain^,  even  if  it  eame  f»opei^  before  this  referenee* 

'<  All  the  avidewe  ofierad  on  either  side  waa  admitted,  snbjeet 
to  the  opioion  of  tht^  wbola  court  on.  ha  admiaisifaility  and 
relavaaoy. 

<<  Having  duly  oonsid^ed  the  wbcde  ease,  and  all  the  aeveral 
grounds  takf  n  and  urged  by  the  oouaael  on  both  sides,  and  gnren 
my  opinion  on  the  sae^e  as  before  stated,  do  now  eefxirt  and 
decide  and  awajKl,  that  the  defendants  hai^.  establiahed  their 
title  to  the  fee  of  the  demanded  premises  as  desenbed  in  the 
attoco^y  genev^l's  in  formation,  and  theiiefore  that  the  Common- 
wealth  take  nothing  by  its  information  aferesaid,  and  the  coals 
be  tax»d  aecoiyiir^  to  law.'' 

The  arbitrator  vaturnod  with  Ua  award  a  liat  of  the  cfaarteiBi 
laws  and  records,  prineipally  relied  on  at  the  hearing,  and  a  fuH 
report  of  the  evidenee  introduced  before  hion. 

The  m«kps  used  at  ti^  hearing  were  the  fiillowisg ;  <'  The 
South  Part  of  New  England  as  it  is  Planted  this  years  1634," 
in  Wood's  New  £a(gland  Prospeoty  Ijondon  1634,  copied  in 
Yoi^ngfs  Mass.  Chron*  389,,  and  in  1  PaUrey'a  Hxat  Nmw 
Cioglaodt  36a     Dea   Ban«    Map  of  Boston  Harbor,  177& 
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Mathor  Witbitogton^  piab  of  Rojcbut^  in  1794*  Hale"^  Map  of 
BoBtofl  in  1830.  Maps  of  Boston,  Bxixbtiry,  Dorchester,  Brook- 
lioe,  Dedbam  and  Caiobridge^  madd  ttttdar  the  XMOlir^  of  1829 
c  60.    Sbedd's  Map  of  the  Vicinity  of  Boston  in  18da 

In  the  fbllo^ng  plan,  the  shaded  part  denotes  the  flats  in 
dispnte,  and  the  only  modern  lines  are  those  of  the  Milldam 
and  the  boundary  ot  Boxbury  upon  the  flats.  The  other  lines 
and  bounds  approximately  ceprteaot  the  icication  of  the  grant 
of  1636  npoo  a  acale  of  two  and  a  half  miles  to  the  inch. 


OiniMg* 


The  foUowiBg  lavs  and  reooids  were  referred  to  3  The  Ck>lony 
l^harter,  granting  territory,  including  the  premises  in  question, 
to  the  Governor  and  Company  of  the  Massachusetts  Bay. 
1  Mass.  CoL  Rec.  3.*  Anc  Chart  5.  The  orders  made  by 
the  Company  in  England  in  1629,  and  by  the  general  court  in 
1638,  for  the  allotment  of  lands  in  the  Colony*  1  Mass.  CoL 
Rec.  34,  39,  43,  64,  68,  363,  399,  405 ;  225,  240.  Anc.  Chart 
709-711.  The  order  of  the  court  of  assistants  In  1630,  taxing 
Roxbury  and  other  plantations  for  the  support  of  military  offi« 
cers.f  The  early  orders  of  the  general  court  as  to  the  making, 
surveying  and  recording  of  grante  of  lands,  and  the  poWere  and 

•  The  re<breiice9>  when  nofc  stated  to  be  to  the  oHglnnl  rdconld,  are  to  tbs 
edition  printed  fof  the  Coonnonwdaltli. 

t  September  2Hk  16S0.  <*  It  ife  ordered,  that  tfiei^  flbalbe  collected  and  levied 
by  dMtretHe  out  of  the  MTerall  plantatlonf ,  for  tbe  maintenance  of  Mr.  Patricke  k 
Mr.  Vnderhill,  the  flome  of  0O£.,  intti  out  of  Cbaflton,  7/.;  Boston,  lU.;  Don 
Chester,  1L ;  Rocsbary,  §L ;  Wat^rtod,  11^ ;  Meadfbrd,  tl ;  Balem,  Sf. ;  We««igU8- 
ens,  2/.;  Nataaeett,  iL"    1  Maai.  Col.  ftee.  t7. 
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bounds  of  towns,  which  are  oopied  in  the  mu^.*    The  orden, 

•  April  Ist  1684,  affirmed  March  4tli  16Si-6.  Order  for  the  survey  and  re- 
cording bjr  "  the  constable  and  four  or  more  of  the  ohief  inhabkaata  of  every 
towne  (to  be  chosen  hy  all  the  free  men  there  att  some  meetiDg  there)  with  the 
advice  of  some  one  or  more  of  the  next  assistants,"  of  all  lands  "  improved  or 
enclosed  or  graanted  hy  speciall  order  of  the  court**  1  Mass.  CoL  Rec.  1 16, 137. 
Anc.  Chart  41. 

May  14th  1684.  *<  That  none  but  the  Generall  Court  hath  power  to  niyse 
moneys  and  taxes,  and  to  dbpoee  of  landsi  via.  to  give  and  confirme  pn^rietyesi* 
1  Mass.  Col.  Rec.  117. 

September  8d  1 684.  Order  for  the  pay  of  the  **  nyne  comittees  appoyncted  to 
sett  out  the  bounds  of  townes."    1  Mass.  Col.  Beo.  127.    [See  lb.  126.] 

March  8d  1686-^.  ^  Whereas  particalar  townes  hare  many  things  which  oon- 
ceme  onely  themselves  and  the  ordering  of  their  owne  affaires,  and  disposeing  of 
businesses  in  their  owne  towne,  it  is  thei*efore  ordered,  that  the  freemen  of  every 
towne,  or  the  m^or  parte  of  them,  shall  onely  have  power  to  dispose  of  ihdr 
owne  lands,  and  woods,  with  all  the  previlidges  and  appurtenances  of  the  said 
townes,  to  graunt  lotts,  and  make  such  orders  as  may  concerne  the  well  ordering 
of  their  owne  townes,  not  repugnant  to  the  lawes  and  orders  here  established  by 
the  Generall  Court ;  as  also  to  lay  mulks  and  penal tyes  for  the  breach  of  their 
orders,  and  to  levy  and  distreine  the  same,  not  exceeding  the  some  of  xxs. ; 
also  to  chuse  their  own  pavtieolar  oftoersi  as  ooastftbleB,  sorveyon  for  the  high- 
wayes,  and  the  like ;  and  because  much  business  is  like  to  ensue  to  the  constables 
of  severall  townes,  by  reason  they  are  to  make  distresses,  and  gather  fynes,  there- 
fore that  every  towne  shall  have  two  constables,  where  there  is  neede,  that  soe 
their  office  may  not  be  a  burthen  unto  them,  and  they  may  attend  more  carefully 
upon  the  discharge  of  their  office,  for  which  they  shalbe  lyeable  to  give  their 
acoompts  to  this  court  when  they  shidbe  called  ihetrettmo."  1  Mass.  OoL  Roc 
172.    Ana  Chart  196. 

September  9th  1639.  **  Item.  To  record  aU  men's  houses  and  lands,  bei^g 
certified  under  the  hands  of  the  men  of  eyery  towne  deputed  for  the  ordering  of 
their  afraires.*"     1  Mass.  Col.  Bee.  276.     Anc.  Chart  48. 

June  8d  1641.  ^  It  is  ordered,  that  OTery  towne  should  sett  out  their  bounds 
within  twelve  months  after  their  bounds  are  graunted.**    1  Mass.  Col.  Rec  810. 

November  1 1th  1647.  Ordered,  <«  that  OTory  towae  shall  set  out  their  bounds 
within  a  twelve  month  after  their  bounds  are  granted,  and  that  when  their  bounds 
are  once  set  out,  once  in  three  yeares,  8  or  more  persons  of  a  towne,  appmnted  by 
the  selectmen,  shall  appoint  with  the  adjacent  townes  to  go  the  bounds  betwixt 
their  said  townes  and  renew  their  marks,  which  maaks  shalbe  a  greate  heape  of 
stones  or  a  trench,  of  six  foote  long  two  foote  broade,  the  most  ancient  towne  to 
give  notiee  of  the  time  and  place  of  meeting  for  perambulation  whieh  shalbe  in 
the  firrt  or  second  month."    2  Mass.  Cd.  Beo.  810.    AiKt.  Chart  88. 
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copied  in  the  margin,*  concerning  the  boonds  of  Boston,  Box* 

*  November  7th  1682.  *<  Capt.  Trask,  Mr.  Conanb,  William  Cheeflebrough 
and  John  Perkins  are  appoiacted  hj  the  court  to  sett  downe  the  bounds  betwixte 
Dort'hester  and  Rof^bury.  Ralfe  Sprage  is  chosen  umpire."  1  Mass.  Col. 
Bee.  ia2. 

March  4th  1682^.  **  It  is  agreed,  that  the  bounds  formerly  sett  out  betwixte 
Boston  and  Bouksbury  shall  continue,  onely  Rocksbury  to  enjoy  the  conveniency 
of  the  creeke  neere  thereunto."    1  Mass.  Col.  Rec.  108. 

August  6th  1688.  *'  It  is  agreed  that  there  shalbe  a  sufficient  cartbridge  made 
in  some  conTenient  place  oyer  Muddy  River,  and  another  over  Stony  Ryver,  to 
be  done  att  the  charge  of  Boston  and  Rocksbury .**    1  Mass.  CoL  Rec*  107. 

March  4th  l688'-4.  A  committee  "  appoyncted  to  sett  out  the  bounds  betwixte 
Boston  and  Rocksbury,  which  u  nowe  in  difference  betwixte  them."  I  Mass.  CoL 
Rec.  118. 

September  25th  1684.  <^It  is  ordered,  that  the  ground  aboute  Muddy  Ryver, 
belonging  to  Boston,  and  used  by  the  inhabitants  thereof,  shall  hereafter  belonge 
to  Newe  Towne,  the  wood  and  timber  thereof  groweinge  and  to  be  groweinge  to 
be  reserved  to  the  inhabitants  of  Boston,  provided,  8c  it  is  the  meaneing  of  the 
court,  that  if  Mr.  Hooker  and  the  congregation  nowe  setled  here  shall  remove 
hence,  that  then  the  aforesaid  meadowe  ground  shall  return  to  Waterton,  and 
tbe  ground  att  Muddy  Ryver  to  Boston."    'l  Mass.  Col.  Rec.  129,  180. 

September  25th  1684.  "  It  is  ordered,  that  Boston  shall  have  inlaigement  att 
Mount  Woolliston  and  Rumney  Marshe."    1  Mass.  Col.  Rec.  130. 

March  4th  1684-5.  <^  It  is  ordered,  that  the  bounds  of  ground  betwixte  Newe 
Towne  and  Rocksbury,  aboute  Muddy  Ryver,  it  soe  upp  into  the  country,  shalbe 
sett  out  by  Ensigne  Jennison,  before  tho  nexte  court  of  assistants,  under  the 
penalty  of  v^."    1  Mass.  Col.  Rec.  142. 

April  7th  1685.  Said  Jemnison's  report  that  <*  the  lyne  betwixte  Rocksbury 
and  Newe  Towne  is  layde  out  to  run  south  west  from  Muddy  Ryver,  neere  that 
place  which  is  called  Mr.  NewelPs  bridge,  a  tree  being  marked  on  foure  sydes,  and 
from  the  mouthe  of  the  ryver  to  that  place :  the  south  side  is  for  Rocksbury,  and 
the  north  syde  for  Newe  Towne."    1  Mass.  Col.  Rec.  144. 

September  8d  1685.  '^  It  is  ordered  that  there  shalbe  a  plantation  setled,  about 
two  myles  above  the  falls  of  Charles  Ryver,  on  the  north  east  syde  thereof,  to 
have  ground  lyeing  to  it  on  both  sydes  the  ryver,  both  upland  and  meadowe,  to 
be  layd  out  hereafter,  as  the  court  shall  appoynct."    1  Mass.  Col.  Rec.  156. 

September  8d  1685.  ^  Ordered,  that  the  bounds  of  Rocksbury,  on  both  sydes 
tlie  towne,  shalbe  vewed,  and  a  plott  thereof  drawne,  and  soe  returned  into  the 
nexte  Generall  Court.  Ensigne  Jennison  and  Mr.  Aspinwall  are  appoyncted  to 
doe  it."    1  Mass.  Col.  Rec.  159. 

March  8d  1635-6.  *<  Agreed,  that  Newe  Towne  bounds  shall  run  a  myles  into 
vbe  country  fbom  their  meeteing  bowse."    1  Mass.  Col.  Rec  166. 
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bury,  Dorchester,  Dadhain,  and  Newtowne  <af(enran)6  Cam« 

March  3d  1635-6,  *'£n8igne  Jennuon,  Mr.  Panforth  awi  Mr.  WillAam  6peu- 
eer  ure  deputy  a  conuniUee  to  i»t  out  the  bounds  of  the  newe  plantation  above 
Chsriw  Eyver,  againat  ali  other  townes  that  jojniea  upon  >(,  and  each  toime  is 
permitted  to  send  one  of  their  members  to  accompany  them ;  also  they  are  tO 
vf  we  the  meadowe  about  the  Blue  Hill«»  and  to  infonae  the  next  General  Court 
to  what  towne  it  may  most  conveniently  be  layde."    1  Mass.  Col  Bee.  166, 167. 

March  dd  1636-6.  "  Ordered,  that  the  bounds  of  Waterton  shall  run  eight 
myies  into  the  country  from  their  meeteing  hovnie,  within  the  lynes  already  sett 
out ;  and  it  is  agreed  that  Sir  Kichard  Saltonetall  shall  have  one  hundred  acrei 
of  the  meadowe,  to  be  sett  out  indifferently  by  John  Fratt  and  William  Beacue.** 
1  Mass,  Col.  Bee*  167. 

Marub  Sd  1635-6.  ''  With  the  consent  of  the  deputies  of  Dorchester  k 
Rocksbury,  it  is  referd  to  Capt.  Traske,  Mr.  Palmer,  &  William  Cheesebrougbb 
or  any  two  of  thein»  to  Mtt  out  the  bounds  betwixte  Bocksbury  aod  Dorchester, 
which  they  are  appoynoted  to  doe  beA>re  midsummer  nexte."  1  Maak  Col. 
Bee.  167, 

March  Sd  168iM.  *'  Ordered,  that  the  land  formerly  graanted  to  Mr.  Mathew 
Cradoeke,  merchant,  shall  extend  a  mile  into  the  oountry  from  the  ry?er  syde  in 
all  places. 

**  Ordered,  that  Cbaites  Towne  bounds  shall  run  eight  myles  into  the  eooutry 
fvom  their  meeteing  howse,  if  noe  other  bounds  interoepty  rseerveing  the  proprie- 
tie  of  feroies  graonted  to  John  Winthrop,  £sqr.,  Mr.  NoWfU,  24r.  Cradoeke,  and 
Mr.  Wilson,  to  the  owners  thereof,  as  also  free  ingresoB  and  egresse  for  the  ser- 
vants  and  cattell  of  the  said  gentlemen,  and  emamon  for  their  cattail,  on  the 
backeside  of  Mr.  Cradock'a  forme."    1  Mass.  Col.  Bee.  168. 

Man;h  28th  1636.  '*  The  bounds  of  Dorchester  is  to  run  from  the  outside  of 
Mr.  Rossiter*s  forme,  m»te  the  sea,  to  the  Ibote  of  the  gieate  hill,  fiom  a  marke<l 
tree  to  a  second  marked  tree,  in  a  straight  lyne  to  the  topp  of  the  Blue  Hills, 
nexte  Naponaett,  southe  weste  and  by  weste  halfe  a  poynle  westerly,  and  all  the 
marahe  ground  from  the  south  east  syde  of  Mr.  Newberry's  howse,  alonge  Napon* 
sett  Ryver,  to  Mr.  Stoughton's  myll,  to  lye  to  Dorchester,  and  all  the  rest  of  the 
upland  &  marshe  from  Mr.  Bomiter's  forme  to  the  sea,  aod  soe  to  the  mouthe  ci  the 
ryver  beyonde  Minotiquid  Ryver,  running  into  eountne  southward  and  to  the 
west,  to  lye  to  Boston,  onely  excepting  aoeh  land  as  they  have  right  to  by  graont 
of  the  court  fonnerly.    Robte  Feke.    John  Taloott"    1  Massi  CoL  Bee.  162. 

April  18th  1 686.  ''  The  18th  of  the  2d  Month  l(MI6.  Wee,  whose  oamee  are 
ttAderwritten,  being  appointed  by  the  GeneraU  Court  to  set  out  the  bounds  of  the 
newe  towne  upon  Charles  By ver,  do  agree  that  the  bounds  of  the  towne  shall  run 
from  the  markt  tree  by  Charles  Ryver  on  the  north  westskle  of  Roxberry  bouads^ 
one  mile  &  halfe  nmrth  east,  &  from  thence  three  miks  north  msl,  &  so  from 
thence  five  milea  southe  weate,  &  on  the  sooth  west  sida  Chmrhs  Bvver  firom  the 
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Boatb  «ftit  vide  of  Boxbturry  lK>iioda,  to  run  four  mile*  on  a  aouth  west  line,  re< 
serving  the  proprie^es  to  eeverall  persoos  granted  by  Bpociail  order  of  court 
William  Spencer.  Nicholas  Danfortk  William  Jenniion."  1  Mass.  CoL' 
Bee.  173;  (MS.)  175. 

April  13 Lb  1636.  A  second  certificate  of  the  same  poraons,  *^  being  appointed 
by  the  court  to  veiw  the  uedow  ground  by  iNaponsel  Byver,  near  the  Biue  Hills, 
and  returue  into  the  nejit  court  what  towne  it  may  best  belong  unto,"  by  which 
they  divide  that  meadow  between  Dorubester  aad  ^  that  part  of  Mount  WoUas- 
ton  which  belongs  to  Boston,  provided  no  man'H  propriety,  unless  by  speciall 
order  of  courte,  hinder  the  same.  The  court  resenriog  power  to  set  downe  the 
extent"    1  M»s.  Col.  Beo.  173 ;  (MS.)  175. 

April  13th  1636  (reconled  May  25th  1636).  ^  Ordttred,  that  all  the  rest  of 
the  ground  lying  betvvixte  Dorchester  bounds  and  Boston  bounds,  shall  belonge 
to  the  towne  of  Bocksbury  easterly  of  Charles  By  ver,  (except  the  proprvety  of 
the  aforesaid  towne,  which  they  have  purchased  of  particnlar  persons,  Bocks- 
bury  not  to  extend  above  eight  niyles  in  lenght  from  their  meeteing  howse. 

'( This  order  should  have  been  entred  nexte  to  the  second  order  of  the  last 
leafe,  dated  13  of  the  second  monetb  1636."  1  Mass.  CoL  Bee.  176 ;  (MB.)  K7, 
from  which  this  is  printed. 

September  8th  1636.  "  Ordered  that  the  name  of  the  plantadon  to  bee  setled 
above  the  falls  of  Charles  By  ver  is  to  bee  Deddam,  to  enjoy  all  that  land  on  the 
southerly  and  easterly  side  of  Charles  Byver  not  formerly  graunted  to  any  towne 
or  particular  persons^  and  also  to  have  five  miles  square  on  the  other  side  of  the 
ryver."     1  Mass.  Col.  Bee  179, 180. 

September  8th  1636.  A  committee  *' deputed  to  measure  and  set  out  tho 
bounds  of  Boxbenry  and  such  farmes  as  lyes  near  adjoyning  to  the  aforesaid 
planUtion."    I  Mass.  CoL  Bee.  180. 

November  15th  1637.  A  committee  **  appointed  to  set  out  the  purchased  land 
belonging  to  Dedham."  And  aaothejr  ^*  to  sOt  out  the  bounds  between  Dedham 
and  Dorchester."    1  Mass.  Col.  Bee.  208,  209. 

November  20th  163  7.  «« Mount  Woollaston  is  to  be  bounded  by  the  Blew  Hills, 
a^xi  the  rest  is  to  bee  to  Dorchester,  to  go  to  the  bounds  of  Plimouth."  1  Mass. 
CoL  Bee.  217. 

May  2d  1638.  *^It  is  ordered  that  Newetowne  shall  henceforward  be  called 
Gambrige.'*    1  Mass,  Col  Bee.  228. 

May  16th  1638.  A  committee  *^  appointad  by  thisoonrt  to  rectify  the  bounds 
betweene  Boxberry  &  Dedham,  (togetfamr  with  the  lands  purchased  by  Dedham,) 
have  fuU^  agreed  concerning  them  by  drawing  an  equall  line  of  division  by 
marked  trees  aad  stakels  which  is  corrected  firooa  the  aootheast  ude  of  Boxberry 
bounds  by  a  streight  northwest  line  running  till  it  touch  upon  Charles  Byver 
ffwibomoret  in  conslderafeion  of  tome  atraightoea  at  the  westermost  end  of  Box- 
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general  conrt  of  the  Colony,  and  as  evidenoe  of  the  theory  of  the 

berry  boonda,  by  reasoo  of  the  coarse  of  the  rrrer,  it  is  mutaalfy  agreed,  that  a 
portion  of  medow  shall  belong  unto  Bozberry,  which  jojmeth  towards  the  north- 
east upon  Roxberry,  and  is  bounded  towards  the  southeast  by  certeine  marked 
trees  from  the  line  of  division  aforesaid,  (comprehending  a  narrow  slip  of  upland,) 
unto  a  point  of  upland  on  the  brows  of  the  marsh,  and  from  thence  by  the  north- 
ermost  point  of  a  little  hillock  of  upland  in  the  marsh  straight  on  to  the  ryver." 
1  Mass.  Col.  Bee.  2S0,  281. 

May  16th  1638.  A  simibir  report,  establishing  the  bounds  between  Dedham 
and  Dorchester,  by  ^  striking  the  head  line  of  Dorchester  from  a  marked  tree  by 
a  fresh  brooke  (now  commonly  called  Huggins  Brooke)  to  a  certeine  stake  of 
upon  Dorchester  plaine  towards  the  top  of  the  Great  Blew  Hill,"  and  thence 
souUiwesterly  to  ^  Plimouth  bounds.**     1  Mass.  Col.  Bee.  8S1. 

January  20th  1689*40.  A  committee  ^  having  full  authority,  fitnn  the 
townes  wherein  wee  dwell,  to  end  all  controversyes  concerning  the  line  of  par- 
tition betweene  Boston  and  Bocksbnry  at  Muddy  Biver,  concerning  which  some 
doubt  hath  beene  made,  have  agreed  that  the  trees,  as  farre  as  they  have  beene 
marked  by  Capt.  Jennison,  shall  stand  for  parting  limits  betweene  both  townes,  and 
from  thence  to  run  to  the  corner  of  Dedham  lands  next  adjoyning."  And  another 
report  settling  the  bounds  between  Boston  and  Cambridge.  112  Mass.  Archives, 
fpL  4.     1  Mass.  Col.  Bee.  341,  842. 

June  14tb  1642.  Daniell  Fairefeild  sentenced,  among  other  things,  to  be 
**  confined  to  Bostoa  neck,  so  as  if  hee  bee  found  at  any  time  dureing  his  life  to 
go  out  of  Boston  neck,  that  is,  beyond  the  railes  toward  Boxberry,  or  beyond  the 
low  water  inarke,  hee  shalbee  put  to  death  upon  due  conviction  thereof."  2  Mass 
Col.  Bee.  13. 

May  lOih  1643.  *'  The  whole  plantation  within  this  jurisdiction  is  divided  into 
four  shoires,  to  wit,  Essex — Salem,  Linn,"  &c.  **  Middlesex  ^  Chariestowne, 
Cambridge,  Watertowne,"  &c.  ^  Suffolk  —  Boston,  Boxberry,  Dorchester,  Ded- 
ham/' &c.  ''  Norfolk--  Salsberry,  Hampton,  Haverill,"  &c.    2  Mass.  Col.  Bee.  88. 

October  17tb  1648.  ^Dedham  hath  8  weeks  further  time  granted  them  to 
settle  their  bounds."  A  new  committee  app<Mnted  **  to  lay  out  the  land  of 
Boxberry  men ;  and  Capt  Keayne  should  have  his  400  acres  there  layd  out  by 
the  same  men,  if  it  bee  there  to  bee  had  near  Dedham  and  Watertowne."  2  Mass. 
Col.  Bee.  50. 

May  12th  1675.  A  committee  appointed  October  7th  1674  "to  heare  the 
difference  betwixt  Boxbury  and  Dedham  concerning  a  line  betwixt  the  two 
townes,"  report  thus :  ^  Wee,  having  heard  theire  allegations  and  perused  the 
evidences,  finde  that  Boxbury  had  once  a  right  and  title  onto  the  lide  which 
they  claime ;  but  by  evidence  and  agreement  wee  finde  the  two  townes  of  Box- 
bury and  Dedham  have  made  an  agreement  of  another  Une,  which  was  runne 
oy  both  tounes  in  the  yeares  1651  &  1654,  to  be  tiie  line  of  divission  betwixt  the 
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shcMre  liaes  of  towde,  the  parties  referred  to  the  orders  of  1637 
and  1640,  about  Noddle's  Island/  and  of  1641, 1647  and  1649, 
about  the  title  to  the  sea  shore  between  high  and  low  water 
tnarLf     The  defendants  also  referred  to  the  acts  of  1651  and 

two  tounes;  but  if  an^  of  Roxbury  have  any  propriety  within  the  said  line 
towards  Dedham,  they  shall  enjoy  their  particciilar  propriety,  and  Dedbam  en- 
joy their  purchased  land  purchast  of  Roxbury."  And  their  report  is  accepted. 
5  Mass.  Col.  Rec.  26,  87,  88. 

-  *  Maroh  9th  1686-7.  "Kodles  Hand  is  byd  to  Boston.**  1  Mass.  CoL 
Bee.  189. 

May  ISth  1640.  *«  It  is  declared,  that  the  flats  ronnd  about  Nodles  Hand  do 
belong  to  Nodles  Hand  to  the  ordinary  lowe  water  marke."  1  M^ss.  Col.  Rec. 
291. 

t  Ordinance  of  1641.  ^*  Every  inhabitant  that  b  an  howse  holder  shall  have 
free  fishing  and  fbwlmg  in  any  great  ponds  and  bayes,  coves  and  rivers,  so  farre  as 
the  sea  ebbea  and  ilowes  within  thd  presincts  of  the  towne  where  they  dwell,  un- 
lease  the  free  men  of  the  mme  towne  or  the  Generall  Court  have  otherwise  ap- 
propriated them ;  proTided  that  this  shall  not  be  extended  to  give  leave  to  any 
man  to  come  upon  others  proprietie  without  there  leave."  Body  of  Libertiei^ 
art  16,  28  Mass.  Hist.  Coll.  219. 

Amended  in  1647  thus :  •'  The  which  clearly  to  determine ;  It  is  declared,  that 
in  all  creeks,  coves  and  other  places  about  and  upon  salt  water,  where  the  sea 
ebbs  and  flows,  the  proprietor  or  the  land  adjoyning  shall  have  propriety  to  the 
low  water  mark,  where  the  sea  doth  not  ebbe  above  a  hundred  rods,  and  not 
more  wheresoever  it  ebbs  further :  provided  that  such  proprietor  shall  not  by  thii 
liberty  have  power  to  stop  or  hinder  the  passage  of  boats  or  other  vessels,  in  or 
through  any  sea,  creeks  or  coves,  to  other  men's  houses  or  lands."  Mass.  Col. 
Laws,  (ed.  1660)  60 ;  (ed.  1672)  90,  91 ;  Anc.  Chart  148, 149. 

Resolve  of  October  1649.  **  The  inhabitants  of  a  towne  within  this  jurisdic- 
tion, at  their  first  siting  downe,  did  generally  agree  to  set  apart  a  certeine  parcell 
of  land,  to  the  value  of  about  20  acres,  lying  between  the  salt  marsh  and  the  low 
water  marke,  for  the  use  of  the  whole  towne,  to  be  improved  for  thatching  houses, 
the  want  whereof  is  very  prejudltiall  to  the  towne,  since  which  time  this  honored 
Generall  Courte,  by  an  order  of  theirs,  have  made  all  the  lands  to  low  water  marke 
to  be  the  proprietors  of  the  land  joyning  thereunto  [or  *^  to  belong  to  the  pro- 
-pneton  of  the  land  adj.oyning  thereunto  "].  The  aforesaid  inhabitants,  not  bdng 
able  to  resolve  themselves,  humbly  desire  the  resolution  of  this  honnoured  court, 
whether  the  order  of  the  court  make  Toid  the  preceding  toune  order.  Tha 
court  doth  conceive  the  court's  order  doth  not  disannul  the  order  of  the  toune, 
preceding  it."  2  Mass.  Col.  Rec.  284.  [*'  In  answer  to  the  tounes  quaery,  the 
resolution  of  the  courte  is,  that  the  courte  order  doth  not  disannull  the  order  of 
the  towne  preceding  it.  By  both."  $.  Mass.  CoL  Rec.  181.] 
VOL.  IX.  30 
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1685, "  for  the  {ivevention  of  qnaetions  and  enits  at  law  that 
might  arise  upon  deeds  of  houses  and  lands,  \vtierein  the  word 
heire  *  is  omitted,"  requiring  words  of  limitation  to  pass  an  es- 
tate of  Inheritance,  except  in  grants  from  towns  ;  4  Mass.  Col. 
Rec.  pt  I.  39 ;  5  Mass.  Col  Rec.  470 ;  and  the  act  of  May  1672, 
making  continuoas  possession  of  land  a  good  title.  4  Mass.  Col. 
Rec.  pt.  11.  516.  [3  Mass.  Col.  Rec.  422.  .  Mass.  Col.  Laws, 
(ed.  1672,)  124.     Anc.  Chart  175.] 

The  Province  Charter  of  1691,  after  reciting  the  Plymouth  and 
Massachusetts  Colony  Charters,  and  defining  the  bounds  of  the 
Province,  granted  its  territory  to  the  inhabitants  thereof;  and 
did  '<  grant  and  ordain  that  all  and  every  such  lands,  tenements 
and  hereditaments,  and  all  other  estates,  which  any  person  oi 
persons  or  bodies  politick  or  corporate,  towns,  villages,  colleges 
or  schools,  do  hold  or  enjoy,  or  ought  to  hold  and  enjoy,  within 
the  bounds  aforesaid,  by  or  under  any  grant  or  estate  duly  made 
or  granted  by  any  general  court  formerly  held,  or  by  virtue  of 
the  letters  patent  herein  before  recited,  or  by  any  other  lawful 
right  or  title  whatsoever,  shall  be  by  such  person  and  persons, 
bodies  politick  and  corporate,  towns,  villages,  colleges  or  schools, 
their  respective  heirs,  successors  and  assigns  for  ever  hereafter 
held  and  enjoyed,  according  to  the  purport  and  intent  of  such 
respective  grant,  under  and  subject  nevertheless  to  the  rents  and 
services  thereby  reserved  or  made  payable,  any  matter  or  thing 
whatsoever  to  the  contrary  notwithstanding."  Ano.  Chart  25i, 
26,  27.  By  St.  4  W.  &  M.  (1692)  it  was  enacted  that  "the 
bounds  of  all  townships  shall  be  and  continue  as  heretofore 
granted  and  settled  respectively,  and  shall  be  run  betwixt  town 
and  town  and  marks  renewed  once  in  three  years  by  two  of  the 
selectmen  of  each  town,"  &c.  Anc  Chart  247.  The  order  of 
the  general  court  of  November  13th  1705,  incorporating  the 
inhabitants  of  Muddy  River  as  a  town  by  the  name  of  Brook- 
lyn, is  copied  in  the  margin.f 

•  6  Mass.  Col.  Rec.  (MS.)  472.  Mass.  Col.  Laws,  (ed.  1672,)  p.  82.  Not 
"  bouse,"  as  printed  in  the  Commonwealth's  edition  of  the  Massachusetts  Col- 
ony Records. 

t  KoTember  ISth  1705.    In  ConnciL    ^Thd  order  passed  by  the  Bepi-esen- 
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Stephen  P.  Fuller  testified  that  the  distance  from  the  meeting* 
bonae  in  Roxbury  (which  stands  on  the  site  of  the  first  meeting- 
bonse  in  that  town)  to  the  westerly  line  of  the  town  was  between 
seven  ajod  eight  miles. 

The  defendants  gave  in  evidence  before  the  arbitrator  ex* 
tracts  from  the  Boxbnry  Book  of  Possessions^  and  records  of 
grants  by  that  town^  some  of  which  incloded  a  few  acres  of 
salt  marsh  ^<  lying  at "  or  ''  neare  Gravelly  Pcynt,"  and  **  batting 
QpoQ  the  sea  "  on  the  north  or  west ;  settlements  of  the  lines 
between  Boxbory  and  Newton,  Dorchester,  Dedham  and  Bos« 
ton,  1679-*1699 ;  perambulations  of  the  boundaries  of  Roxbury 
by  the  selectmen  firom  1708  to  1851 ;  and  an  indenture  between 
the  town  of  Boxbory  and  David  Sears,  dated  November  15th 
1832)  containing  mutual  releases  of  claims  to  flats  on  each  side 
of  a  certain  line,  and  by  which  Sears  released  to  said  town  bis 
daim  to  the  demanded  premises ;  n<Hie  of  which  need  be  par- 
ticularly stated* 

The  defendants  also  relied  on  the  Sts.  of  1814|  c.  39^  incor* 
porating  the  Boston  and  Roxbury  Mill  Corporation,  with 
aotbimky  to  eeeot  a  solid  dam  from  Boston  to  Brookline,  so  as 
effiaciuaUy  to  exclude  the  tide  water  from  the  premii>es  described 
in  the  information ;  and  1822,  c.  34,  aathorizing  the  widening 
of  this  dam ;  the  resolve  of  1823,  c.  49,  authorizing  that  corpo« 
ratioD  to  oocapy  and  use  certain  flats  on  ihe  northerly  side  of  its 
dam;  the  8U  of  1824^  c.  26,  incorporating  the  Boston  Water 
Power  Company,  with  authority  to  <<  purchase  and  hold  any 


tatives  upon  the  petition  of  the  Inhabitants  of  Muddy  River,  a  HasUet  of  Bostoo, 
read  on  Saturday  Uat,  yiz  :  Ordered  that  the  prater  of  the  petition  be  granted,  and 
the  powers  and  priTilegea  of  a  township  be  given  to  the  Inhabitants  of  the  land 
commonly  known  by  the  name  of  Muddy  River,  the  town  to  be  cal)ed  Brooklyn^ 
who  are  hereby  eoji^ned  to  build  a  meeting  house  aad  obtain  an  able  orthodox 
minister  according  to  the  direction  of  the  law  to  be  settled  among  them  within 
the  space  of  three  years  next  eonsing  t  Provided  that  all  oonroon  lands  belonging 
to  tike  town  of  Boston  iyisg  within  the  bounds  of  the  said  Muddy  River  not  dis- 
poaed  of  ^  allotted  out  sbaU  siill  remain  U>  the  Proprietora  of  the  said  lands: 
Which  order  being  reed  again  waa  conoaned.  And  is  oostfeoted  Ux  J.  Dudley  ' 
a  General  Court  BflB»  1S7 
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quantity  of  the  water  power  created  by  the  establishment  of  the 
dams  between  Boston  and  Roxbury,  or  any  lands  contignons  to 
said  dams  or  within  the  limits  of  the  basins  created  therewith 
or  either  of  them,"  saving  the  rights  of  the  city  of  Boston  or  any 
of  the  adjacent  towns  as  they  then  existed  ;  an  indenture  dated 
May  9th  1832,  by  which  the  Boston  and  Roxbury  Mill  Corpora- 
tion conveyed  to  the  Boston  Water  Power  CJompany  all  its 
rights  in  the  land  in  the  empty  basin,  together  with  all  the  tide 
water  mill  power;  the  resolve  of  185S,  c.  79,  authorizing  the 
abandonment  of  the  tide  mill  power  and  the  filling  up  of  the 
Back  Bay  ;  indentures  between  the  Boston  Water  Power  Com- 
pany and  the  Boston  and  Roxbury  Mill  Corporation  respectively 
and  the  Commonwealth,  dated  June  9th  1854>  and  December 
30th  1856,  releasing  and  granting  away  said  mill  power  and 
allowing  the  empty  basin  to  be  filled  up,  and  making  the  mill* 
dam  a  perpetual  highway ;  and  an  indenture,  dated  December 
llth  1856,  between  the  Boston  Water  Power  Company,  the  city 
of  Boston  and  the  Commonwealth,  undertaking  to  control  the 
dminage  of  Roxbury  through  the  empty  basin. 

The  defendants  also  put  in  evidence  the  report  of  a  committee 
of  the  mayor  and  aldermen  of  Boston,  respecting  the  boundary 
liiae  between  Boston  and  Roxbury,  which  was  duly  accepted  by 
the  mayor  and  aldermen  of  Boston  and  by  the  selectmen  and 
the  town  of  Roxbury  in  1823,*  and  a  petition  of  the  mayor  and 

♦  **  Monday  April  28th  1823.  At  a  meeting  of  the  mayor  and  aldermen  held 
this  day,  the  committee  appointed  to  confer  with  the  selectmen  of  Roxbury  re- 
specting the  boundary  line,  and  to  fix  the  same  between  that  town  and  Boston, 
reported  as  follows : 

**  The  undersigned  having  been  directed  to  coni^r  with  the  selectmen  of  Rox- 
bury respecting  the  boundary  line,  and  to  fix  the  same  between  that  town  and 
Boston,  which  passes  through  the  empty  basin  (so  called)  of  the  Boston  and  Box* 
bury  Mill  Corporation,  he  has  attended  to  that  service,  and  submits  the  following 
report,  via: 

"^  By  the  erection  of  the  empty  basin  above  iiientkmed,the  most  of  the  waters, 
if  course,  which  once  occupied  that  space,  have  been  excluded,  some  of  the  chan^ 
Dels  diverted  from  their  original  course,  and  diereby,  for  a  very  considerable 
distance,  the  natural  boundary  has  become  almost  obliterated.  The  parties  have 
agreed,  therefore,  that  the  following  shall  hereafter  conatitttte  and  be  considered 
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aklennen  of  Boston  aad  the  Bdectmen  of  Rozbury  to  the  legis- 
lature in  1836,*  both  of  whieh  are  copied  in  the  margin.  And 
tbey  relied  upon  the  Si.  of  1836,  c.  37,  by  which  the  lines  so 
defined,  '<  which  have  been  mataally  agzeed  upon  between  the 


the  boundary  line  in  the  section  to  which  they  refer,  between  Boston  and  Kox- 
bury,  Tiz :  beginning  at  a  stake  driven  on  the  southeasterly  side  of  the  dyke, 
which  ibrms  the  soath westerly  boundary  of  said  basin,  from  which  point  the  cen- 
tre of  the  steeple  of  Park  Street  Meeting-house  in  Boston  bears  north  53^  (say 
fifty  three  degrees)  east.  The  line  to  run  in  this  direction  from  the  point  first 
mentioned  about  two  hundred  and  ninety  rods,  until  it  strikes  the  centre  of  the 
main  channel  (which  yet  remains)  westerly  of  the  rope  walks  in  said  Boston,  and 
thence  northerly  in  the  centre  of  said  channel  about  one  hundred  and  twenty 
five  rods  to  a  point  two  hundred  feet  distance  southerly  from  the  main  branch  of 
the  Milldam  or  Western  Avenue.  The  boundary  line  of  said  Roxbury  thence 
turning  nearly  at  right  angles,  and  running  westerly  nearly  on  a  parallel  line 
with  said  Milldam  until  it  strikes  the  branch  thereof  which  leads  to  Roxbury, 
at  which  point  a  stone  monument  has  been  erected.  The  undersigned  has  agreed 
with  the  selectmen  of  Roxbury  that  permanent  monuments  to  mark  the  boundi^ 
ries  agreed  upon  shall  be  erected ;  one  at  the  first  mentioned  or  starting  point 
upon  the  dyke ;  and  one  at  the  termination  of  the  first  direction  in  the  centre  of 
the  channel  aforesaid* 

**  In  running  this  line  in  the  first  direction,  it  will  be  seen  by  reference  to  the 
map  that  some  deviations  from  the  original  or  natural  boundary  and  some  ex- 
changes of  territory  are  involved,  and  consequently,  it  is  supposed  that  the  sanc- 
tion of  the  legislature  will  be  necessary  to  render  valid  the  arrangement  agreed 
to,  and  it  is  proposed  that  the  same  shall  be  obtained  at  the  next  session  of  the 
General  Court.  Joseph  Jenkins.* 

*  '*  To  the  Honorable  the  Senate  and  House  of  Representatives  in  General 
Court  assembled : 

'*  The  mayor  and  aldermen  of  the  city  of  Boston  and  the  selectmen  of  the 
town  of  Roxbury  respectively  represent  that  the  original  lines  dividing  the  ter- 
ritory of  the  said  city  from  the  territory  of  said  town,  lying  between  Boston  Neck 
and  the  Boston  and  Roxbury  Milldam,  are  crooked  and  inconveniently  irregular, 
and  that  saitl  corporations,  to  remedy  the  same,  by  their  agents  for  this  purpose 
duly  authorized,  have  mutually  agreed  to  straighten  said  lines,  and  have  run  the 
same  and  erected  stone  monuments  to  the  acceptance  of  the  said  corporations 
respectively,  as  set  in  the  copies  of  their  proceedings  and  the  plan  hereto  an- 
nexed. 

"  Wherefore  the  said  corporations  pray,  that  said  new  line  so  agreed  on  may 
be  established  and  confirmed  as  the  true  line  between  said  corporations,  and  as 
bounds,  ^c." 
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city  of  Boston  and  town  of  Rozbary,  shall  hereafter  eonetitnte 
and  be  considered  the  boundary  lines  in  the  section  to  whieh 
they  refer,  between  the  said  city  and  said  town ; "  <<  and  the  ter- 
ritory and  jurisdiction  on  either  side  of  said  lines  a»  hereby 
established  are  accordingly  confirmed  to  said  city  and  said  town 
respectively," 

The  defendaDts  also  introduced  testimony  that  the  demanded 
piemises  and  other  flats  in  the  empty  basin  were  always  known 
as  Boxbury  Flats ;  and  that  after  the  water  was  excluded  by  tbe 
roilldano,  the  grass  spread  gradually  over  the  flats,  and  part  of  it 
was  cut  and  sold  by  Sears  in  1834,  and  by  the  town  of  Roxbury 
"within  a  year  or  two  of  1825*'  and  nearly  every  year  from 
1831  to  18o3,  and  was  never  cut  by  any  one  else. 

Upon  the  return  of  the  arbitrator's  award  and  report,  each  party 
moved  for  judgment  thereon  in  its  own  favor. 

This  case  was  argued  at  Boston  at  March  terra,  1858. 

S,  Bartietty  (T.  B.  Ball  with  him,)  for  the  Commonwealth. 
1.  The  information,  as  amended,  sufficiently  sets  forth  "  the  title 
and  claim  of  the  Commonwealth,"  as  required  by  the  Rev.  Sts» 
c.  108,  §  1.  It  would  seem  that  the  title  of  the  Comoioowealth 
is  a  fee  by  record  and  grant  under  the  Plymouth  Company, 
and  not  jure  coronce  by  the  feudal  prerogative  title,  which 
ascribes  to  the  king  all  domain  not  shown  to  have  been 
granted ;  and  if  this  is  so,  an  allegation  of  title  and  claim  by 
prerogative  could  not  be  sustained.  Mass.  Col.  Charter,  Aoc 
Chart.  1-6.  2  Bl.  Com.  51,  53.  Attorney  Oeneral  v.  Cham- 
bers,  4  DeGex,  Macn.  &  Gord.  206.  Commonwealth  v.  Alger ^ 
7  Cush.  58,  65,  66.  Commonwealth  v.  Charlestown,  1  Pick.  180, 
183.  But  if  the  title  of  the  seashore  and  fundus  maris  to  the 
extent  of  the  marine  league  can  only  be  by  prerogative,  then 
the  information  shows  the  demanded  premises  to  fall  within  it, 
both  by  the  description,  and  by  the  averment  that  the  title  is 
in  the  Commonwealth  under  the  Colony  and  Province  Char- 
ters. 

2.  The  description  of  the  premises  in  the  information  as 
•<  lands,  channels  and  flats  situated  io  the  Back  Bay  in  the  town 
of  Roxbury,"  if  relied  upon  by  the  defendants  as  condnsive 
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agtunsi  the  right  of  the  Commonwealth,  should  hare  been  taken 
advantage  of  by  demnrrer.  Bnt  it  is  mearely  descriptire  of  mu- 
nicipal jariadiction. 

8.  By  the  terms  of  the  eabmission  and  award  all  questions 
of  law  are  expressly  reserved  for  the  determination  of  this  court. 
The  question  of  the  consnruction  of  the  grant  of  1636,  as  applied 
to  the  oiroumstances  of  the  (^ace  and  time,  is  a  question  of  law. 

4.  It  is  settled  by  the  decisions  in  England  and  in  this  com- 
monwealth that  the  shores  of  the  sea  and  the  ground  and  soil  of 
the  coast  belonged  by  prerogatave  to  the  king,  and  vested  in  the 
gOTerament  of  the  Colony,  Province  and  Commonwealth  of 
Massadiusetts.  Jiiomep  General  v.  London^  8  Bear.  270;  1 
H.  li.  Cas.  440 ;  12  Beav.  8, 171 ;  2  Macn.  &  Oord.  247.  AUorney 
General  v.  Chambersj  4  DeOex,  Macn.  &  Gord.  206.  Benett  v. 
Pipon,  1  Knapp,  60.  In  re  Hull  Sf  Selby  Railwa^^  6  M.  &  W. 
327.  45  Law  Mag.  7a  3  Ijaw  Mag.  &^  Rev.  128.  Ckm- 
manweaUh  ▼.  Aiger^  7  Cush.  53.  (hmmowweaWi  v.  Charlestown^ 
1  Pick.  180.     Orders  of  1640-1649,  ante,  465,  note. 

5.  The  arbitratoi's  oonstractton  of  the  order  of  the  general 
court  of  the  Colony  in  1636  was  enroneous.  If  the  words  ^<  east- 
erly of  Charles  Biver"  aie  to  be  treated  as  a  boundary  on  the 
lower  part  of  that  river,  whieh  was  an  arm  of  the  sea,  they  would 
be  limited  by  the  principles  of  law,  before  the  ordinance  of  1647, 
to  high  water  mark.  And  the  other  two  abuttals,  '^Boston 
bounds  "  and  '<  Dorchester  bounds,''  must  be  presumed,  until  the 
contrary  is  shown,  to  be  limited  by  the  shore. 

But  the  words  *  easterly  of  Charles  Biver  "  must  be  referred, 
not  to  the  arm  of  the  sea  called  the  Back  Bay,  (from  which  the 
premises  granted  lay  southerly,  not  easterly,)  bnt  to  that  line  of 
Charles  Biver,  which  then  formed  the  whole  westerly  boundary 
of  Roxbury;  Brookline  (then  Boston)  extending  to  that  part  of 
the  river  on  one  side  and  Dorchester  on  the  other  side.  Orders 
of  1683-^1640  in  Mase.  OoL  Rec;  ante,  461^-464,  note.  [See 
plan,  ante,  459.]  Besides ;  the  grant  of  1636  is  obviously  of 
land  extending  into  the  interior,  according  to  the  usual  mode 
of  enlarging  grants  at  that  period.  1  Mass.  Col.  Rec  166, 168, 
176 ;  ante,  461,  462,  463,  note.    The  coast  had  been  previously 
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granted  to  Boxbnry,  and  the  bonnds  there  defined.    1  Mass. 
Col.  Rec.  103,  159 ;  arUe,  461,  note. 

If  the  grant  was  not  limited  by  the  shore,  bat  extended  •Ter 
the  bottom  of  the  sea,  it  must  extend  as  far  seaward  as  its  abut- 
tals, Boston  bounds  and  Dorchester  bounds,  of  the  extent  of 
which  the  defendants  produce  no  proof.  But  the  Boston  line  is 
shown  to  have  stopped  originally  with  the  shore  by  a  long  series 
of  legislative  acts  granting  liberties  to  Boston,  and  leave  to 
littoral  proprietors  to  extend  wharves.  If  this  grant  was  of  the 
fundus  maris  in  1636,  then  the  ordinance  of  1647  had  no  appli- 
cation to  the  shore  of  Boxbury,  and  the  rights  of  littoral  pro- 
prietors under  grants  from  that  town  may  not  have  the  common 
construction. 

6.  The  Etcts  of  the  town  of  Boxbury,  as  shown  by  its  recmds 
and  the  perambulations  of  its  officers,  made  many  years  after 
the  alleged  grant,  and  the  agreements  between  the  town  of  Box- 
bury and  individuals,  are  inadmissible  to  disprove  the  title  of  the 
Co  m  m  on  wealth. 

7.  The  acts  of  the  le^slature,  incorporating  the  Boston  and 
Boxbury  Mill  Corporation,  and  excluding  the  tide  water  fix>m 
the  empty  basin,  and  inclosing  it  in  the  fall  basin,  gave  no 
title  to  Boxbury.  And  there  is  no  principle  upon  which  they 
can  be  deemed  an  abandonment  of  the  title  in  the  soil  to  the 
littoral  proprietors. 

8.  The  agreement  of  1823  between  Boston  and  Boxbury,  for 
straightening  their  boundary  line,  upon  its  face  had  reference  to 
municipal  jurisdiction  only,  and  depended  on  legislative  sanction. 

9.  So  the  petition  to  the  legislature  in  1836  relates  only  to 
straightening  the  lines  ^  dividing  the  territory  of  said  city  from 
the  territory  of  said  town."  The  8t.  of  1836,  c.  37,  passed  upon 
this  petition,  copies  from  this  agreement  the  word  "  territory," 
and  adds  the  word  <' jurisdiction  "  to  make  the  meaning  certain. 
Ante^  468.  The  word  "  territory,^'  as  used  in  establishing  bound- 
ary lines  between  towns  or  counties,  means  jurisdiction,  not  title. 
Prov.  St  13  G.  3,  (1773,)  Anc.  Chart.  678,  679.  8U.  1785, 
ell;  1798,  c.  72;  1794,  c.  31;  1883,  cl6;  1836,  c.  198;  1837, 
ic.  42,  83 ;  1840,  c.  36.    Bev.  Sts.  c.  14. 
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10.  The  aots  relied  on  to  prove  diBseisin  were  transitory  and 
not  in  continuous  years,  and  covered  but  a  small  part  of  the  ter- 
ritory; and  were  inadmissible  to  prove  a  disseisin.  Slater  v. 
Jqjfhersan^  6  Cosh.  129.  This  is  a  question  of  fact,  and  has 
been  disposed  of  as  such  by  the  arbitrator.  And  before  the  Rev. 
Sis.  c  119,  §  12,  the  (pommonwealth  could  not  be  disseised,  and 
twenty  yedrs  had  not  elapsed  since  that  before  this  information 
was  filed.     See  also  SL  1852,  c  253. 

11.  The  defendants'  specification  of  the  right  of  drainage  is  a 
special  disclaimer,  and  tiius  of  itself  a  waiver  of  the  general 
issne,  and  an  admission  of  the  plaintifi''s  titie.  Jackson  on  Real 
Actions,  100, 101.  The  8t,  of  1&52,  c.  312,  does  not  affect  the 
form  of  proceeding  upon  informations  on  the  Rev.  Sts.  c.  108. 
Dwarrb  on  Sts.  (2d  ed.)  523.  Under  any  system  of  pleading, 
such  easement,  if  it  exists,  is  no  defence  to  a  recovery  by  the 
Ck>mmonwealth  of  both  fee  and  possession,  subject  to  it ;  but 
leaves  the  protection  of  such  easement,  if  interfered  with,  to 
action  on  the  case  or  bill  in  equity. 

If  this  right  ever  existed,  it  was  cut  off  by  building  the  mill- 
dam,  under  statutes  which  provided  an  indemnity.  Boston  ^ 
Roadmry  Mill  Corporation  v.  Netffman,  12  Pick.  467.  And  the 
referee  finds  that  even  if  this  question  came  properly  before  him, 
there  was  no  evidence  which  could  sustain  the  claim. 

12.  The  arbitrator,  having  reported  all  the  facts,  the  court, 
after  revising  his  decimon  in  matter  of  law,  should  render 
judgment  for  the  Commonwealth  without  recommitting  the 
case. 

K  Fletcher  4*  J.  OileSj  {W.  Gaston  with  them,)  for  the  de* 
fendants.  1.  The  information  does  not  set  forth  the  title  of  the 
Ck>mmonwealth  to  the  premises  claimed  as  is  required  by  the 
Rev.  Sts.  c.  108,  §§  1,  2.  This  defect  is  substantial,  and  is  not 
cured  by  the  pleadings.  Attomep  General  v.  London,  2  Macn. 
io  Gord.  247.  The  Commonwealth  cannot  under  this  informa- 
tion set  up  a  prerogative  title  to  the  premises. 

2.  The  premises  claimed  and  described,  being,  as  alleged  in 
the  information,  within  the  bounds  of  Roxbury,  were  acquired 
in  fee  by  the  original  town  of  Roxbury,  by  settiement  in  1630, 
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Itnd  eubseqaent  grant  of  town  bcmnds  (  it  appeafing  that  Bidx- 
bary  has  always  owned,  in  its  corpora  ta  capaoity,  all  tbe  lands 
within  its  bounds,  not  belonging  to  individnals. 

3.  The  arbitrator  having  decided,  as  mattar  of  law,  (whieb 
was  also  expressly  admitted  by  tbe  ooansel  fdir  tbe  Common* 
wealth  at  the  bearing  before  the  arbitrator,  and  iB  th^tefoie  not 
subject  to  review,)  that  tbe  act  of  1636  wa«  It  grant  in  fee  of 
all  tbe  land  described  in  it ;  hnd  the  arbitratar  having  abo  foond 
by  tbe  evidence  and  view,  and  decided,  as  natter  <xi  fieuct,  that 
the  demanded  premises  were  embraced  within  die  descriptive 
bounds  of  that  grant ;  the  award  is  desisitv  of  the  oaae,  and 
oondusive  upon  the  parties,  nnder  the  sttbmiission.  See  anb- 
mission  and  award,  antty  464, 455, 456. 

4.  By  the  common  law  of  M&ssacbnsette,  the  Cctmmoiiwealth 
bds  jurisdiction  and  dominion  of  the  seashore  and  the  ]a«d 
where  the  tide  ebbs  and  flows  below  one  bandmd  rods  from 
high  water  marfc,  for  public  oses  Only ;  but  does  not  own  aiid 
bas  no  exclusive  right  to  the  soil  as  private  property*  Angell  on 
Tide  Waters,  (2d  ed.)  834^248.  Eagt  Havm  v.  Bemingwa^y  7 
Conn.  186.  ChajMOM  v.  KUnbaU^  9  Conn.  Sa  Hart  t*  mo^ 
1  Whart  131,  137.  BcM  ▼.  Slack,  3  Wfaart  60a  Qmtgh  v. 
BM,  3  Zab.  441.  2  Smith's  Lead.  Cas.  <5th  Amen  ed.)  234^ 
227.  Orders  «bout  NoddWs  Island  abd  about  flats^  mUe,  465^ 
note.  Acts  allowing  ^tension  of  wharves,  and  establishing  har* 
bor  lines.  See.  also  the  more  recent  English  anthoiitieB,  cited 
for  the  plaintiff,  miU^  4131. 

5.  If  the  lands  in  question  belonged  to  the  government,  the 
special  grant  of  the  Colony  Oovemment  of  1636  was  upon  its 
face  a  grant  of  the  Soil.  That  grant,  so  fm  as  it  is  amUgoofiis, 
is  to  be  construed  against  the  grantor^  and  conveyed  to  Boxfawry 
the  demanded  premises  in  fee ;  and  they  baVe  always  sinoe  been 
claimed,  held  and  occopied  by  tbe  town  cnr  its  ^ntees,  claiming 
a  tide  in  fee  to  the  same.  Cbottd^  v.  Williams,  4  Mass.  144. 
Saltonstall  v.  Long  Wharf,  7  Oush.  195.  Lapish  r.  Bangor 
Bank,  8  GreenL  85.  Tb&mm  v.  HgOoh,  8  Sumner,  170.  HanOly 
V.  Aaiikonifi  5  Wheat.  374.  MeOuUotk  v«  Men,  2  Ohio,  309l 
Wihonv.  JFbrbe$^  2  Dev.  80.    Sinoom  v.  Buiier^  4  Blaokf.  385 
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FBlder  v.  BmMti,  2*  M'MuUan,  44.  J(me$  r.  Janney,  8  W.  fc 
S.  436.  CommonweaHh  v.  Gamer,  3  Oral  635.  How  can  it 
be  construed  as  a  grant  of  both  soil  and  jnrisdiotion  over  the 
npiand,  and  of  jariadiotion  only  over  the  flats  T 

6.  The  etitablishment  and  perambalations  of  boundaries  of 
towns  by  the  authorized  publio  officers  are  competent  evidenca 
of  the  Bnes  thereby  defined. 

7.  The  8L  of  1814,  e.  39,  incorporating  the  Boston  and  Rox- 
bnry  Mill  Corporation,  authorizing  the  effectual  exclusion  of 
tide  water  from  the  empty  basin  and  the  actual  exclasion 
thereof  by  the  miUdam  fbr  nearly  forty  years,  now  made  per- 
petual by  the  agreements  of  the  Commonwealth ;  and  the 
subsequent  acts  of  the  legislature  relative  io  said  corporation 
and  the  Boston  Water  Power  Company  and  the  lands  in  said 
basin ;  all  reoogniarfng  privats  rights  in  said  lands,  but  neither 
claiming  nor  reserving  any  public  rights — when  construed  by  the 
OQiform  usage  of  the  Commonwealth  in  granting  wharf  acts, 
must  be  held  to  have  relinquished  any  publio  rights  in  the  prem- 
ises to  the  owners  of  the  adjoining  lands,  ao  that  the  Common* 
wealth  o^nnot  now  set  up  any  title  to  the  premises  claimed  in 
this  information.     Bowman  v.  Watken^  9  McLean,  876. 

8.  The  bounds  of  Boston  and  Roxbury,  as  run  out  and  estab- 
lished by  the  agreement  of  1833,  as  the  bounds  according  to  the 
grant  of  1636,  having  been  fairly  run  out  as  soon  as  practicable, 
after  the  tide  was  excluded  from  the  empty  basin,  and  been  as- 
sented to  by  the  legislature,  and  recognized,  aequleseed  in  and 
acted  on,  £rom  that  time  to  the  present,  must  now  be  taken 
as  the  true  bounds  of  the  grant  of  1636.  Kellogg  v.  Smithy  7 
Cnsb.  875.  M'IMrp  v.  HtghUmr,  2  Overton,  804.  Nitvsom  v. 
lVsM»r,  7  Wheat.  7.  Lerned  r.  Morrittj  2  N.  H.  197.  Kennebec 
Purchase  v.  Tifany,  1  GreenL  219.  Brewn  v.  Edson,  28  Verm. 
435.  Berry  v.  Oakland,  6  Foster,  473.  Riley  v.  Griffin,  16 
Georgia,  141.     St.  1836,  c.  2n. 

9.  The  Bt.  of  1886,  c.  211,  authoritatively  established  the  line 
BO  run  out  as  the  line  and  boundary  of  the  grant  of  1636 ;  so 
that  Boxbory  has  a  clear  right,  under  this  act  of  the  legislature, 
to  hold,  as  against  the  Commonwealth,  the  territory,  as  weU 
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as  the  jurisdiction,  up  to  that  line,  as  the  trae  line  and  bonn* 
dary  of  the  grant  of  1636.     United  States  y.  Oratiot,  14  Pet.  662. 

10.  The  evidence  of  possession,  on  the  part  of  Boxbnry, 
shows  a  title  to  the  premises  in  question  by  disseisin  and  pos- 
session ;  or  if  not,  it  shows  a  title  in  Roxbory  under  the  act  of 
1636,  and  according  to  the  boands  ran  out  in  1823  and  con- 
firmed in  1836,  and  also  under  the  deed  from  Sears  in  1832. 

11.  However  the  question  of  title  to  the  soil  in  the  premises 
may  be  decided,  the  defendants  have  the  right  of  drainage 
through  the  natural  channels  thereof,  as  set  fnrth  and  claimed 
in  their  answer.  If  the  Commonwealth  recovers,  it  must  be 
subject  to  that  right.    Morgan  v.  Mbare^  3  Gray,  319. 

12.  If  the  award  of  the  arbitrator  is  set  aside,  judgment  cannot 
be  rendered  for  the  Commonwealth,  but  tbe  case  must  be  recom* 
mitted  to  the  arbitrator,  or  the  rule  of  reference  discharged  and  the 
case  stand  for  trial. 

Shaw,  C.  J.  [After  stating  tbe  substance  of  the  pleadings, 
amendments  and  rule  of  reference,  and  reciting  the  report  of  the 
arbitrator.]  The  objection  that  the  premises  were  not  described 
in  the  information  with  sufficient  certainty,  we  suppose,  was 
removed  by  the  amendments  afterward  made,  and  by  the 
agreement  in  the  rule  of  reference  that  the  pleadings  might  be 
amended,  if  need  be,  so  as  to  embrace  all  tbe  conflicting  claims, 
rights  and  interests  of  the  parties  within  the  bounds  described 
in  the  resolve  of  1852,  c.  79. 

Whether  the  town  of  West  Boxbury  was  summoned  in,  or 
came  in  on  its  own  motion,  does  not  appear,  and  is  not  perhaps 
material. 

The  defendants  now  move  the  court  to  accept  the  report  of 
the  arbitrator,  and  to  render  judgment  thereon  in  their  behalf; 
and  the  Commonwealth,  on  the  report  and  the  questions  of  law 
raised  therein  for  the  final  adjudication  of  the  whole  court, 
moves  for  judgment  for  the  Commonwealth. 

The  parties  have  respectively  referred  to  such  charters,  laws, 
records,  grants  and  documentary  evidence,  as  they  considered 
material  to  their  respective  rights;  also  the  depositions,  and 
some  viva  voce  testimony  taken  at  the  hearing,  are  embraced  in 
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the  case  subixiitted ;  so  that  we  understand  that  the  whole  evi- 
dence is  before  us,  upon  which  these  questions  of  law  arise,  and 
the  rights  of  the  parties  depend* 

Before  proceeding  to  a  direct  con»deration  of  the  award,  it  b 
necessary  to  understand  precisely  what  is  the  subject  matter  of 
controversy,  and  what  was  the  exact  issue  submitted  to  the 
referee*  We  understand  that  by  the  information,  as  amended 
before  the  reference,  and  twice  at  or  before  the  hearing,  the 
Commonwealth  claims  to  hold  and  own,  as  proprietor  in  fee, 
the  soil  of  that  portion  of  the  Back  Bay,  within  the  empty  basin, 
which,  before  the  tide  water  was  excluded  from  said  bay  by  the 
erection  of  the  Milldam  or  Western  Avenue,  was  within  the 
ordinary  ebb  and  flow  of  the  tide,  and  which  lay  below,  that  is, 
so  far  distant  from  the  upland,  as  to  be  below  the  line  of  ripa- 
rian proprietorship.  By  this  term  we  understand,  in  its  applica- 
tion to  a  case  like  the  present,  where  the  tide  ebbs  more  than 
one  hundred  rods  from  the  line  of  ordinary  high  water,  that  line 
over  and  along  the  flats,  over  which  the  tide  ordinarily  ebbs  and 
flows,  at  a  distance  of  one  hundred  rods  or  sixteen  hundred  and 
fifty  feet  from  the  adjoining  upland.  We  understand  therefore, 
that,  whatever  were  the  terms  of  the  information  before  its 
amendments,  as  it  now  stands,  the  Commonwealth  makes  no 
claim  to  any  land  in  the  full  basin,  nor  to  any  land  in  the  empty 
basin,  nearer  to  the  original  line  of  ordinary  high  water  mark  than 
one  hundred  rods,  being  the  ordinary  £ne  of  high  water  mark,  be- 
fore the  exclusion  of  the  tide  water,  in  its  natural  ebb  and  flow. 
Again  ;  in  regard  to  the  right  of  drainage,  which  the  respon- 
dents have,  put  forward  prominently  in  their  answer ;  unques- 
tionably such  owners  of  lands  in  Boxbury,  whether  the 
municipal  corporation,  or  individual  proprietors  of  such  lands  as 
have  and  enjoy  a  right  of  drainage  into  and  through  the  nat- 
i|ral  watercourses  emptying  into  these  channels  and  through 
them  into  the  sea,  have  a  right  to  the  continued  use  and  enjoy- 
ment of  such  watercourses,  whether  the  soil,  upon  and  over 
vbicb  they  pass,  be  owned  by  the  Commonwealth  or  by  munici- 
lal  corporations  or  individuals ;  and  no  question  respecting  them 
arises  in  the.  present  ease,  which  raises  the  question  of  title  only. 


Digitized  by 


Google 


478  NORFOLK. 


CooMBOowMlth  V.  Oity  of  BoKboty* 


And  farther,  the  learned  arbitrator  has'  stated  in  his  report, 
that  all  evidence  offered  on  either  side,  whetlier  objected  to  or 
not,  was  admitted  by  him,  sabject  to  the  opinion  of  the  whole 
ooart  in  regard  to  its  competency,  nnder  this  reservation,  that  if 
any  part  of  the  evidence  is  foond  to  be  incompetent,  all  facts, 
which  such  evidence  would  oondfice  to  prove,  and  which  are  not 
proved  otherwise,  mast  be  laid  oat  of  the  case.  ■ 

I.  We  come  now  to  the  consideration  of  the  questions  raised 
upon  the  report  of  the  arbitrator;  and  by  far  the  most  Important 
is  that  first  stated.    It  thus  appears  in  the  report : 

<<  The  counsel  for  the  Commonwealth  contended  that  the  title 
to  the  demanded  premises,  on  the  first  settlement  of  the  country, 
was  vested  in  the  Colony,  and  tbenoe  by  the  acts  of  the  several 
governments  passed  tbrough  the  Province  to  the  Common- 
wealth.  This  proposition  I  adopted,  and  held^  that  the  fee  still 
remained  in  the  Commonwealth,  nnless  its  government,  or  that 
of  one  of  its  predecessors,  had  aliened  it" 

In  this  position  we  entirely  concur ;  and  before  going  farther, 
it  may  be  useful  to  add  some  authorities  to  corroborate  it,  and 
to  suggest  a  qualification,  proper  to  be  coo»dered,  in  its  appli- 
cation to  the  present  oaee. 

At  the  time  of  the  settlement  of  Massachusetts  and  the  other 
English  colonies  in  America^  the  only  source  of  title  io  the 
vacant  and  unsettled  lands  of  this  portion  of  the  oontinent, 
claimed  by  the  crown  of  England  by  right  of  discovery,  was  a 
grant  from  the  king.  It  was  not  merely  the  only  sonroe  of  legal 
title  to  the  soil,  but  the  only  source  of  authority  for  exercising 
limited  powers  of  government,  in  and  over  the  lands  thus 
gmnted. 

The  theory  universally  adopted,  acted  upon,  and  sano* 
tioned  by  a  long  coune  of  judicial  dedsions  of  the  highest 
authority,  was,  that  the  Indians  found  upon  this  oontinent  had 
no  l^al  title  to  the  soil|  as  that  term  was  understood  at  the 
common  law  and  among  civilized  nations,  no  fee  in  the  land, 
but  only  a  temporary  right  of  occupancy,  for  which  it  was  per^ 
naps  equitable  to  make  them  some  allowance.  The  fee  was 
considered  to  be  in  the  sovereign,  by  whose  subjects  it  was  dis 
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ooTered,  and  in  wbose  name  it  was  taken  possession  of.  Under 
this  mle,  this  part  of  North  America  was  claimed  and  held  by 
the  kmg  of  England.  This  jurisdiction  extended  to  all  tide 
waters,  inelnded  in  said  territory,  in  the  same  manner  as  in  those 
held  by  the  crown  within  the  realm  of  Bngland,  snbject  to  the 
public  ase,  according  to  the  rales  of  the  common  law.  But  as 
it  was  held  that  the  king,  by  virtue  of  his  prerogative,  had 
authority  to  create  and  grant  poUtieal  powers,  necessary  to  the 
government  of  these  new  countries,  it  was  held,  that,  where 
charters  were  granted  to  organized  bodies  with  power  of  gov- 
eming  the  colonies  to  be  settled,  like  that  of  Charles  I.  to  the 
Governor  and  Company  of  Massachusetts,  they  conveyed  the 
prerogative  powers  of  the  crown,  and  as  such  included  the  arms 
of  the  sea,  and  all  tide  waters,  to  be  held,  like  those  of  the 
crown,  in  tnist  for  the  public.  The  grantees  thereby  became 
invested  with  the  ordinary  right  of  property  in  lands  for  cultiva- 
tion and  settlement,  and  the  extraordinary  right  of  government, 
subject  only  to  their  allegiance  and  subordination  to  the  parent 
government,  including  herein  a  power  over  all  sea  shores  and 
tide  waters. 

Instead  of  resorting  anew  to  the  original  charters,  we  will 
state  what  this  court  bekl  to  be  the  result  and  legal  effect  of 
them,  in  a  recent  case  which  was  much  discussed,  and  was  de- 
cided after  much  consideration.  Commonweatth  v.  Alger^  7 
Cush.  65,  66.  The  court  there  say :  "  The  charter  under  which 
the  Colony  was  formed  and  settled— > first,  that  of  James  I.  to 
the  Plymouth  Company,  and  subsequently  that  of  Charles  L 
in  1628,  reciting  an  assignment  of  part  of  the  territory  formerly 
granted  to  the  Plymouth  Company,  by  that  company,  being  all 
that  part  of  said  territory,  [described,]  which  afterwards  consti- 
tuted the  Colony  of  Massachusetts,  to  Sir  Henry  Roswell  and 
bis  associates  —  did  proceed  to  grant  and  confirm  to  Sir  Henry 
Roswell  and  his  associates  all  the  said  lands  described,  and 
every  part  and  parcel  thereof,  and  all  the  islands,  rivers,  ports, 
havens,  waters,  fishings,  fishes,  mines,  minerals,  jurisdictions, 
franchises,  royalties,  liberties,  privileges,  commodities  and  prem- 
ises whatsoever,  with  the  appurtenances.     This  charter  was  not 
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merely  a  grant  of  property  within  the  realm  of  England,  bnt  it 
contained  provisions  for  the  establishment  of  a  separate  depend* 
ent  government  mider  the  allegiance  of  the  king ;  and  the  gov- 
ernment thereby  constituted  was  invested  with  all  the  eivil  and 
political  powers  to  enable  it  to  establish  and  govern  the  Col- 
ony, and  to  make  laws  for  tliat  purpose,  not  repugnant  to  the 
laws  of  England." 

We  may  add  here,  in  explanation,  that  the  Charter  provided 
for  the  organization  of  the  Company,  by  the  appointment  of  a 
governor,  deputy  governor,  and  eighteen  assistants,  to  be  chosen 
by  the  freemen  of  the  Company,  after  the  first  appointment 
made  by  the  Charter  itself.  The  governor,  deputy  governor, 
assistants  and  freemen,  were  authorized  to  admit  freemen,  to 
elect  officers  for  the  ordering  of  their  affairs,  and  to  make  laws 
and  ordinances,  for  the  good  and  welfare  of  said  oompany,  and 
for  the  government  and  ordering,  disposition  and  management 
of  the  said  lands  and  plantation,  and  the  people  inhabiting 
and  to  inhabit  the  same,  as  to  them  from  time  to  time  should 
be  thought  meet,  not  repugnant  to  the  laws  of  England.  Anc 
Chart.  8,  9. 

It  is  probable,  as  it  has  been  suggested,  tiiat  the  Charter  was 
intended*  to  create  and  establish  a  trading  corporation,  to  meet 
and  act  in  England,  with  large  powers  to  manage  a  planting 
and  tradmg  colony.  But  there  being  no  restriction  upon  their 
meeting  and  acting  anywhere  within  the  king's  dominions ;  in 
about  two  years,  the  Company,  by  advice  of  counsel,  determined 
to  remove  to  Massachusetts ;  and  in  1630  the  governor,  deputy 
governor,  and  many  of  the  assistants  and  freemen,  came  to 
Massachusetts,  bringing  the  Charter  with  them.  From  that  time 
all  meetings  were  held  in  the  Colony.  For  a  few  of  the  first 
years,  and  whilst  the  plantations  and  settlements  were  few, 
meetings  were  attended  according  to  the  Charter,  by  all  such 
freemen  as  chose  to  attend ;  but,  as  early  as  1634,  it  was  pro- 
vided that  the  freemen  of  each  plantation  might  choose  two  or 
three  before  every  general  court,  who  should  have  the  full  voices 
of  all  the  freemen  to  act  with  the  governor  and  assistants  in 
making  laws,  granting  lands,  Scc^  and  other  affairs,  excepting 
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elections.  1  Mass.  CoL  Rec.  118.  Here,  then,  was  the  origiQ 
of  a  representative  government,  probably  not  contemplated  by 
the  Charter,  bat  perhaps  not  wholly  inconsistent  with  it,  because, 
if  all  freemen  had  a  right  to  act,  those  delegated,  being  freemen, 
had  that  right ;  if  repugnant  at  all  to  the  Charter,  it  was  in  ex« 
eluding  those  not  appointed  delegates. 

In  1644,  ten  years  later,  a  still  more  decisive  step  was  taken. 
It  was  probably  found  that  the  delegates  quite  outnumbered  the 
governor  and  assistants,  and  would  of  course  outvote  them, 
acting  in  one  body.  Divers  inconveniences  having  been  found 
in  this  mode  of  proceeding,  and  accounting  it  wisdom  to  follow 
the  laudable  practice  of  other  states,  it  waa  ordered  that  hence* 
forth  the  two  bodies  shall  sit  and  act  apart,  in  separate  bodies, 
each  having  the  initiative  in  proposing  laws  and  measures,  and 
each  having  a  negative  on  the  other,  so  that  no  act  could  pass 
without  the  concurrence  of  both  bodies.  2  Mass.  Col.  Rec.  58. 
In  this  we  perceive  the  complete  establishment  of  a  representa- 
tive government,  with  a  distribution  and  balance  of  powers. 
Whether  this  was  perfectly  consistent  with  the  Charter  or  not, 
it  was  acquiesced  in,  acted  on,  and  afterwards  confirmed  by  the 
Province  Charter.  See  CbtnmonweaUh  v.  Charlestown^  1  Pick. 
188. 

Most  of  the  English  colonies  had  a  similar  origin  in  the  char- 
ter of  the  sovereign,  which  granted  not  only  the  title  to  the  soil, 
but  the  powers  of  government,  and,  as  incident  thereto,  the  right 
of  the  sovereign  over  the  sea  shores,  and  those  powers  denomi- 
nated regalia*  The  nature  and  extent  of  these  grants,  both  of 
property  and  powers,  have  been  held  to  be  regulated  by  the 
common  law  of  England,  which  the  English  emigrants  claimed 
as  their  birthright,  and  brought  with  them.  This  introduced 
and  established  the  common  law  of  England,  as  regulating  the 
relative  rights  of  the  government  and  people  in  this  country  to 
the  sea  and  sea  shores.  The  effect  of  this  charter  was,  to  grant 
to  the  Governor  and  Company,  as  a  body,  the  jura  regalia  or 
prerogative  rights  of  the  crown,  to  be  held  for  the  Colony,  as  the 
crown  held  them  for  the  realm  of  England ;  and  also  the  ordi- 
nary right  of  property  in  the  soil,  to  be  held  and  granted  on  the 
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liberal  tenure  of  free  and  common  socage^  as  pnvate  rights  to 
real  estate  are  held  at  common  law.  Martm  v.  WaddelU  16  Pei 
367.  The  same  rule,  substantially,  was  established  in  all  the 
colonial  goremments,  the  authorities  for  which)  we  thinki  are  too 
nameroas  and  uniform  to  require  citation. 

There  is  another  subject  which  we  think  it  necessary  to  oott 
sider,  befcNre  proceeding  to  the  next  point  in  the  report  of  th 
arbitrator.  We  had  considered  it  settled  beyond  controversy 
that,  by  the  common  law  of  Eng^andi  the  right  of  soil«  not  only 
in  the  sea,  the  fundus  maris,  waa  in  the  king,  but  also  in  the  sea 
shore,  the  land  between  high  and  low  water  mark;  and  that 
prima  facte  the  land  of  all  private  proprietors^  towards  the  sea 
shore,  and  upon  bays,  arms  of  the  sea^  craeks  and  coves,  where 
the  sea  ebbs  and  flows,  was  bounded  by  high  water  mark ;  but 
it  having  been  intimated  at  the  argument  that  some  new  views 
had  recently  been  advanced  on  this  subject  in  England,  we  were 
led  to  look  at  the  authorities  cited.  The  law  in  this  common* 
wealth  seemed  to  be  settled  by  the  case  already  cited,  of  Catf^ 
nonweaUh  v.  Afgety  7  Gush.  66.  There  it  is  declared  that  by 
the  common  law  of  England,  as  it  stood  long  before  the  settle* 
ment  of  this  country,  the  title  to  flats  was  in  the  king,  that  it 
was  so  held  by  him  in  trust  for  public  uses.  Thb  rule,  appar* 
ently  so  well  settled  and  established  both  in  England  and  this 
country,  seems  to  us  not  to  have  been  shaken  ox  doubted  in. any 
recent  English  case,  though  some  bold  speculations  may  have 
been  advanced  by  ingenious  oounsel  in  argoment,  or  by  acuta 
essay  writers  in  the  law  periodicals.  > 

In  the  case  alluded  to  of  the  AUomep  OM^rai  v.  City  of  Lotih 
don,  reported  in  its  several  stages  in  various  books,  but  finally 
decided  by  Lord  Chancellor  Cottenham  in  January  1850,  this 
ground  of  the  right  of  the  crown  seems  to  have  been  assumed 
on  all  sides,  as  the  settled  law  of  the  land,  and  the  matters  of 
controversy  turned  on  other  points.  It  is  so  distinctly  stated  by 
Lord  Langdale,  Master  of  the  iU)llS|  in  12  Beav.  36.  See  al^ 
In  re  Hull  Sf  Setby  Railway,  5  M.  &  W.  327. 

In  the  case  of  Attorney  General  v.  Chambers,  4  De  Gex,  Maon* 
&  Qord   206,  decided  by  Lord  Chancellor  Cranworth,  assisted 
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by  Baron  Aldereon  and  Mr.  JuKtioe  Matile,  it  was  also  asstiined 
on  all  bandg,  that  the  limit  of  the  propriertorfthip,  in  lands  bot- 
dering  on  the  sea  shore,  between  the  king  on  the  sea  side,  and 
the  private  owner  on  the  land  side,  was  <be  line  of  high  water 
mark ;  and  the  question  elaborately  discussed  wai«,  where  pre* 
eiseiy  that  line  shotild  be  drawn.  These  distinguished  judges^ 
we  believe  for  the  first  time,  declared  the  role  of  law,  and  de- 
fined that  line  to  be,  the  mMtinm  Ktse  between  the  ordinary 
line  of  high  water  in  ordinary  spring  tides  at  the  fall  and  change 
of  the  moon,  and  the  ordinary  line  of  high  water  at  neap  tides, 
at  about  midway  in  time  between  the  fedl  and  change  of  the 
moon. 

Without  citing  other  authorities,  we  think  these  modem  cases 
show  that  in  whatever  other  respects  the  law  may  have  been 
modified,  the  ancient  rule,  on  the  point  stated,  has  not  been 
changed,  and  therefore  we  assume  the  doctrine  to  be,  as  stated 
In  Oommonweal^  t.  Afe-er,  and  confirmed  by  the  cases  there 
cited,  that  at  the  time  of  the  gmnting  of  the  colony  charters 
herein  before  stated,  the  king  held  the  sea  shores  as  well  as  the 
land  under  the  sea ;  that  he  held  the  same  publici  juris  for  the 
use  and  benefit  of  all  the  subjects,  for  all  useful  purposes,  the 
principal  of  which  were  navigation  and  the  fisheries. 

Taking  this  proposition,  in  connection  with  the  proposition 
already  stated,  that  the  king  had  full  power,  in  these  unsettled 
parts  of  his  dominion,  out  of  the  realm  of  En^and,  to  grant  a 
title  to  the  land  for  purposes  of  settlement,  and  such  powers  of 
government  as  might  be  necessary;  and  that  a  charter  was 
gretnted,  vesting  the  right  of  soil  in  the  grantees,  with  very  large 
powers  of  government,  including  all  necessary  to  the  control 
and  management  of  all  public  interests,  of  navigation  and  fish- 
eries, and  of  the  sea  shore  and  navigable  waters ;  the  effect  of 
this  charter  was,  to  graat  to  the  company  both  the  jus  privaium 
a«id  the  jus  publicum  of  the  crown ;  the  jus  privatum j  or  title  to 
the  land,  to  be  held  in  fee,  parcelled  out  to  corporations  and 
iudividudls,  to  be  held  in  fee,  subject  to  the  rules  of  the  common 
law,  as  private  property;  and  the  jus  publicu/m^  or  all  those 
rights  of  the  crown  in  t^e  sea,  sea  shore,  bays  and  arms  of  the 
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Bea,  where  the  tide  ebbs  and  flows,  in  trast  for  public  use  of  all 
those  who  should  become  inhabitants  of  said  temtory  and  snb^ 
jects  of  said  government 

We  proceed  now  to  the  next  and  most  essential  part  of  this 
award.  The  referee  having  come  to  the  conclusion  that  the 
right  of  property  in  these  flats  is  in  the  Commonwealth,  unless 
it  or  its  predecessors  have  aliened  it,  proceeds  to  state  the  in^ 
troduction  by  the  defendant's  counsel  of  an  act  of  the  general 
court  of  the  Colony  of  Massachusetts,  passed  May  SSth  UBSGi* 
their  claim  under  it,  and  the  referee's  opinion  thereon,  closing 
thus :  <<  I  am  therefore  of  opinion  and  do  decide,  that  the  act 
of  1636,  in  the  liberal  and  proper  construction  of  the  language 
used,  operated  as  a  grant,  and  vested  in  the  then  town  of  Box- 
bury  the  fee  of  the  demanded  premjses." 

In  order  rightly  to  weigh  and  estimate  the  legality  of  the  con- 
clusion, to  which  the  arbitrator  thus  came,  in  putting  a  con* 
struction  upon  the  ancient  grant  thus  mentioned,  several  things 
must  be  taken  into  consideration,  and  in  this  connection  dates 
are  important ;  also  what  was  the  actual  condition  of  the  Colony 
at  the  time  when  the  supposed  grant  to  the  town  of  Boxbury 
was  made. 

1.  We  are  to  inquire  how  grants  of  land  were  first  made  and 
set  off  to  the  parties  interested,  and  how  actual  settlements  were 
first  made. 

At  one  of  the  earliest  meetings  after  the  Charter,  held  in  Lon* 
don,  before  the  Company  bad  thought  of  removing,  a  question 
naturally  arose,  how  the  adventurers  should  be  reimbursed  for 
their  costs  and  charges,  and  to  this  end  it  was  debated  how 
some  good  course  might  be  settled  for  the  division  of  the  lands. 
In  the  spring  of  1629  a  plan  was  agreed  upon,  for  distributing 
the  lands  in  the  proportion  of  two  hundred  acres  for  every  fifty 
pounds  subscribed,  and  so  in  proportion ;  and  fifty  acres  for  each 
servant  sent  over.  A  special  government,  subordinate  to  that 
of  the  governor  and  company,  was  appointed,  to  reside  in  Mas* 
sachusetts,  consisting  of   thirteen    persons,  to  be  called  the 

*  Passed  Aprfl  13th,  though  recorded  Ma)r  25th  1836.    Ante^  468,  note 
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Governor  and  Conndl  of  London's  Plantation  in  the  Massa- 
cbosetts  Bay  in  New  England;  and  thie  snbordinate  govern- 
ment,  of  whom  Governor  Endicott,  then  gone  to  New  England, 
was  to  be  the  head,  was  authorized  and  required  to  make  divi- 
dend of  lands  to  those  entitled,  and  if  such  allotments  were  not 
made  within  ten  days  after  the  settler's  arrival,  demand  being 
duly  made,  the  settler  was  allowed  to  take  up  his  allotment 
upon  any  lands,  not  already  appropriated.  1  Mass,  Col.  Rec.  42, 
361-365.  About  the  same  time,  for  enlarging  their  pecuniary 
means,  provision  was  made  for  creating  a  new  stock,  with  a  like 
right  to  an  allotment  of  land.     1  Mass.  Col.  Rec.  68. 

In  consequence  of  these  arrangements,  when  Governor  Win- 
throp  and  the  body  of  assistants  and  freemen  came  over  with 
the  Charter  in  1630,  a  considerable  number  of  allotments  and 
grants  of  land  had  been  made  by  the  local  government,  and 
several  settlements  or  plantations  had  been  then  formed.  The 
settlers,  in  selecting  their  allotments,  would  naturally  take  up 
the  lands  in  considerable  numbers  near  each  other,  for  their 
better  mqtual  security  against  the  dreaded  enemy,  the  Indians. 
The  terms  "plantation,"  "town,"  and  "township"  seem  to  be 
used  almost  indiscriminately  to  indicate  a  cluster  or  body  of 
persons  inhabiting  near  each  other;  and  when  they  became 
designated  by  a  name,  certain  powers  were  conferred  upon  them 
by  general  orders  and  laws,  such  as  to  manage  their  own  pru« 
dential  concerns,  to  elect  deputies  and  the  like,  which  in  effect 
made  them  municipal  corporations ;  and  no  formal  acts  of  incor- 
poration were  granted  till  long  afterwards. 

At  the  second  meeting  in  the  Colony,  at  Charlestown,  on  the 
7th  of  September  1630,  the  following  order  was  passed  :  "  It  is 
ordered  that  Trimountain  shall  be  called  Boston;  Mattapan, 
Dorchester;  and  the  town  upon  Charles  Biver,  Watertown." 
1  Mass.  Col.  Rec  75.  We  doubt  whether  these  places  had  any 
formal  act  of  incorporation  during  the  existence  of  the  Colony, 
or  any  other  recognition  by  the  government  of  a  corporate  ex- 
istence. 

At  the  last  meeting  of  the  governor  and  assistants  at  Charles- 
town,  before  removing  to  Boston,  on  the  28th  of  September 
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1630,  an  order  passed  indicaling  the  Bevcral  plantations  or 
towQshipB  then  exietiiig,  and  their  relative  importance,  by  a 
rate  assessed  on  them  as  follows,  to  raise  JS50: 

Chadestown £7 

Boston 11 

Dorchester •        •  7 

Roxbury     .»•••••  5 

Watertown •        •  11 

Medford 3 

Salem 3 

WessaguscuB  [Weymouth]        •        •        •  2 

Nantasket       ••••••.  1 

jeso 

We  think  no  essential  change  in  this  respect  took  place  till 
long  after  1636,  the  date  of  the  grant  to  Boxbary.  Lands  were 
allotted  and  assigned  to  settiera  in  severalty,  and  settlements 
were  formed  without  any  previous  survey  of  the  territory ;  and 
towns,  as  settiements,  were  taxed,  and  vested  by  general  acts 
with  powers,  which  in  effect  made  them  corporations,  bnt  with* 
out  bounds  or  limits.  And  the  ancient  records  are  full  of  orders, 
providing  for  the  establishing  of  bounds  between  one  town  and 
another. 

2.  Another  important  consideration  in  putting  a  construction 
upon  this  grant  is,  that  it  was,  in  tune,  several  years  before  the 
act  usually  known  as  the  colony  ordinance  of  1641,  though 
probably  passed  in  1647,  by  which  <<it  is  declared,  that  in  all 
creeks,  coves  and  other  places  about  and  upon  salt  water  wh^re 
the  sea  ebbs  and  flows,  the  ptoprietor  or  the  land  adjoining 
shall  have  propriety  to  the  low  water  mark,  where  the  sea  doth 
not  ebb  above  one  hundred  rods,  and  not  more  wheresoever  it 
ebbs  farther."  Anc.  Chart  148.  For  a  full  statement  of  the 
character  and  effect  of  this  act,  see  ChmmonweBUh  r.  Alger^  7 
Gush.  67. 

Under  thete  views  we  come  to  consider  the  grant  by  the 
Colony  in  1636,  and  asoertain  its  efiect  and  operation.     The 
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fonn  of  this  act  is  as  follows :  "  Ordered,  that  all  the  rest  of  the 
ground  lyeing  betwixt  Dorchester  bounds,  and  Boston  bounds, 
shall  belonge  to  the  towne  of  Bocksbury,  easterly  of  Charles 
Ryver  (except  the  propriety  of  the  aforesaid  town  which  they 
purchased  of  particular  persons)  Rocksbury  not  to  extend  above 
eight  rayles  in  length  from  their  meeting  howse." 

Supposing  this  to  be  a  grant  of  property  in  land,  by  the  Com* 
pany,  represented  by  the  colonial  government,  then  meeting 
and  acting  within  the  Colony  of  Massachusetts  Bay,  and  hav- 
ing superseded  the  subordinate  and  temporary  government  of 
which  Grovernor  Endicott  was  the  head,  which  had  previously 
been  authorized  to  appropriate  and  grant  lands,  the  question  is, 
what  was  the  subject  matter,  what  estate  passed  by  this  grant 
When  the  boundaries,  monuments  and  local  objects,  constitute 
ing  the  descriptive  part  of  a  grant,  be  it  deed  or  record,  are  fixed 
by  the  evidence  as  matters  of  fact,  the  construction  of  such 
deed,  its  effect  and  operation,  is  a  question  of  law. 

These  boundaries,  abuttals  and  monuments  are  fully  set  forth, 
in  the  report,  by  reference  to  the  acts  and  records,  many  of  which 
are  specified  and  enumerated  in  the  report  and  others  are  gen- 
erally referred  to.  The  first  named  is  "  Dorchester  bounds,"  that 
is,  the  bounds  between  Dorchester  and  the  plantation  or  settle- 
ment called  Roxbury,  which  the  language  of  the  order  implies 
had  been  previously  settled.  Committees  had  been  appointed, 
and  surveys  directed  for  that  purpose  ;  it  might  be,  and  no  doubt 
was,  corrected  afterwards.  But  it  was  assumed  to  be  settled, 
and  sufficiently  accurate  to  stand  as  a  boundary.  It  appears  by 
the  description  and  plans,  that  it  was  a  line,  extending  up  from 
Boston  Harbor,  between  Boston  proper  and  Dorchester  Point, 
now  South  Boston,  through  what  is  now  called  the  South  Bay, 
and  then  run  in  a  line  designated,  in  a  westerly  direction,  to  the 
bounds  of  Dedham  at  Charles  River. 

The  boundary  expressed  on  the  other  side,  being  the  northerly 
or  northwesterly  side,  is  "Boston  bounds."  By  this  term,  it  is 
manifest,  was  intended  the  line  of  a  tract  of  land  at  Muddy 
River,  now  Brookline,  which  was  assigned  to  the  inhabitants  of 
Boston  as  an  enlargement  of  their  limited  territory.    Its  well 
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established  bounds,  northeity  and  westerly,  were  Cambridge 
(now  Brighton)  and  Newton.  This  settlement  ai  Maddy  River, 
at  the  time  of  the  grant  in  question,  was  regarded  and  desig- 
nated as  part  of  Boston,  and  so  remained  kalf  a  century  after* 
wards.  In  1666,  by  an  order  of  the  president  and  council,  the 
chartered  government  being  then  supereeded,  tbe  inhabitants  of 
Muddy  River,  then  called  a  hamlet  of  Boston,  were  exempted 
from  town  rates  to  the  town  of  Boston ;  they  maintaining  tbeif 
own  highways,  poor  and  other  public  charges,  arising  amongst 
themselves,  and  annually  meeting  and  choosing  three  men  to 
manage  their  affairs.*  In  1705,  after  the  establishment  of  the 
provincial  government,  they  were  granted  the  powers  and  privi- 
leges  of  a  township,  to  be  called  Brooklyn^  provided  that  all 
common  lands  belonging  to  Boston  should  still  remain  to  the 
proprietors  of  said  lands.  [Anie^  465,  note.]  At  the  time  of  this 
grant,  therefore,  '^  Boston  Bounds,''  expressed  in  it,  was  the  divid- 
ing  line  between  Roxbury  and  tbe  settlement  at  Maddy  River,  and 
nearly  coincided  with  the  present  dividing  line  between  Roxbury 
and  Brookline,  a  line  that  formerly  extended  to  Charles  River, 
which  was  the  easterly  line  of  Dedbam.  It  appears  then  by 
referring  to  the  boundaries  of  the  adjoining  towns,  and  to  the 
surveys  and  plans,  that  a  part  of  Charles  River,  forming  the 
easterly  line  of  Dedham,  is  so  situated  that  a  line  protracted  in 


*  *' At  a  Councill  held  in  Boston,  New  England,  December  the  8th  1686. 

"Joseph  Dudley,  Esqre,  PresKlent.      William  Stoughton,  D.  P. 

•«  Wait  Winthrop  )  Bartho.  Gedney )  Jonatk  Tf  ng        )  ^ 

Rich.  Wharton  )  *^^"'  John  Usher        )  *^"*  Edward  Randolph  f  *^"- 

"  Id  answer  to  the  petition  of  the  Inhabitants  of  Muddy  River,  praying  to 

have  liberty  to  erect  a  schoole,  oic.     Upon  hearing  thereof,  the  President  and 

Councill  do  Order,  that  henceforth  the  said  Hamlet  of  Muddy  River  be  free  from 

town  rat«8  to  the  Towne  of  Boston,  they  maintaining  there  own  high  ways  and 

poor,  and  other  publick  charges  riseing  amongst  themselves,  and  that  within  one 

yeare  next  comeing  they  raise  a  schnole  house  in  aach  place  as  the  two  next  Justices 

of  the  County,  upon  a  public  hearing  of  the  Inhabitants  of  the  saiil  Hamlet,  shall 

determine,  as  also  maintaine  an  able  reading  and  writing  master  there,  from  and 

afler  that  day,  and  that  the  Inhabitants  annually  meet  to  choose  three  men  to 

uiannage  their  affaires."    Copies  of  Council  Rec.  1686,  fol.  94,  97,  in  Office  of 

Secretary  of  Commonwealth. 
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a  westerly  or  sonthwesteriy  direction  wonld  strike  it,  and  that 
the  bonnds  of  Dorchester,  on  the  southerly  srde,  did  strike  it. 

Here  are  then  two  side  lines,  as  well  defined  as  the  nature  of 
surveying  at  that  time  admitted,  and  both  in  fact  extending 
from  the  seaboard  to  the  interior,  towards  Charles  River.  Wo 
are  then  to  look  for  the  residue  of  the  description,  "  all  the  rest 
of  the  ground  lying  betwixt  Dorchester  bounds  and  Boston 
bounds,  easterly  of  Charles  River,  Roxbury  not  to  extend  above 
eight  miles  in  length  from  their  meeting-house." 

At  that  period,  it  was  a  common  practice,  in  establi  ihing  the 
bounds  of  the  front  range  of  towns  on  the  seaboard,  to  extend 
fhem  eight  miles  into  the  interior.  In  1635-6  it  was  ordered 
that  Charlestown  bounds  shall  run  eight  miles  into  the  country, 
from  their  meeting-house,  if  no  other  bounds  intercept  1  Mass. 
Col.  Rec.  168.  So  Watertown  is  to  run  till  it  be  eight  miles 
from  their  meeting-house.  1  Mass.  Col.  Rec.  257.  Other 
instances  might  be  named. 

When,  having  fixed  side  lines,  which  if  protracted  would  ex- 
tend to  Charles  River,  the  grant  says  "  all  the  rest  of  the  ground, 
lying  betwixte  *'  those  two  lines,  <*  easterly  of  Charles  River ; "  if 
unlimited,  it  would  obviously  make  that  part  of  Charles  River 
the  westerly  boundary.  But  the  grant  was  not  unlimited  ;  it  was 
qualified  by  the  limitation,  that  it  should  not  extend  above  eight 
miles  from  the  meeting-house.  The  distance  was  probably  un- 
known, it  might  be  six  or  seven,  or  perhaps  nine  or  ten  miles.  A 
specific  limit  was  therefore  inserted  in  terms.  The  word  "  rest " 
or  residue  **  of  the  ground,"  &c.,  implies  that  part  of  the  land, 
then  known  as  the  town  or  plantation  of  Roxbury,  perhaps  a 
large  part,  had  been  previously  taken  up  by  settlers  entitled,  oi 
granted  out  by  the  provisional  government  under  Endicott. 
The  lands  thus  granted  and  settled  would  naturally  be  those 
near  the  seaboard,  and  the  village  be  formed  so  that  the  lands  in 
the  interior  would  be  those  remaining  longest  ungranted  and 
unsettled.  Indeed  there  was  an  order  of  the  government,  pre- 
vious to  this  grant,  that  no  dwelling-house  should  be  built  above 
half  a  mile  from  the  meeting-house  in  any  new  plantation,  with- 
out leave  from  the  court    1  Mass.  Col.  Rec  167. 
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It  appears  to  ns  therefore,  that  this  last  clause  describes,  in 
an  alternative  form,  the  westerly  line  of  the  intended  grant,  and 
.  that  it  embraced  all  the  remaining  interest  of  the  government 
in  the  ungranted  and  unsettled  lands,  in  remoter  parts  of  the 
plantation  lying  between  the  two  fixed  lines  described,  and  ex* 
tending  westwardly  to  Charles  River,  if  it  should  be  found  not 
to  exceed  eight  miles  from  the  meeting-house,  and,  if  it  should 
exceed  eight  miles,  then  by  a  straight  line  drawn  across  from 
one  of  those  to  the  other  at  the  distance  of  eight  miles. 

This  cDnstruction  gives  effect  to  all  the  words  of  the  grant; 
but  upon  any  other  view,  if  the -term  "  Charles  River''  as  used 
in  the  grant,  does  not  mean  that  part  of  Charles  River  lying 
next  to  Dedham,  and  used  in  the  alternative  as  one  of  the 
bounds  of  the  grant,  then  the  grant  has  no  westerly  bound 
whatever.  A  circumstance  which  confirms  this  construction  is 
this ;  It  was  testified  on  the  trial  that  from  the  meeting-house, 
which,  it  is  agreed,  stood  where  the  present  meeting-house  now 
stands,  the  distance  was  between  seven  and  eight  miles,  that  is, 
less  than  eight  miles.  And  by  a  subsequent  colonial  order,  in 
1638,  it  was  directed  "  that  the  town  of  Roxbury  shall  have  four 
thousand  acres  of  land,  where  it  may  be  laid  out  without  preju« 
dice  to  any  plantation  or  former  grants,  because  Dedham  doth 
shorten  them."  1  Mass.  Col.  Rec«  220.  This  indicates  that 
Roxbury  dirt  not  get  its  full  eight  miles,  and  therefore  Charles 
River,  being  the  line  of  Dedham,  did  in  fact  constitute  the 
westerly  boundary  of  this  grant,  by  that  branch  of  the  alter- 
native which  makes  Charles  River,  if  within  eight  miles,  the 
boundary. 

Suppose  this  colonial  act  then  to  be  a  grant,  with  well  de- 
fined boundaries  on  three  sides,  but  no  expressed  boundary  on  a 
fourth  side ;  a  deed  is  not  to  be  held  void  for  uncertainty  be* 
cause  the  boundaries  are  not  fully  expressed,  when  by  reason- 
able intendment  it  can  be  ascertained  what  was  considered  and 
undor<3tood  by  both  parties  to  be  embraced,  and  intended  to  be 
embraced  in  the  description.  The  obvious  and  legal  course,  we 
think,  is  to  lay  down  a  plan  on  the  land,  according  to  asoer* 
tained  Vioundaries,  abuttals  and  monuments,  on  these  three  sidesy 
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and  thus  see  where  the  fourth  would  come ;  if  it  terminate  on 
the  sea  or  salt  water,  on  a  highway  or  public  common,  or  on  a 
well  eetablished  line  of  private  property,  such  deficient  line  will 
be  supplied  by  necessary  intendment,  and  the  instrument  be 
read  as  if  it  were  so  expressed.  This  rule  is  essential,  and  has 
been  constantly  adopted  in  the  legal  construction  of  the  brief 
and  inartificial  grants,  deeds  and  other  forms  of  conveyance,  in 
use  at  the  early  period  when  this  colonial  grant  was  made. 

But  the  result,  it  appears  to  us,  would  not  have  been  difler- 
ent,  if  we  are  mistaken  in  supposing  that  by  the  name  "  Charles 
Biver,"  as  expressed  in  the  ordinance,  was  intended  that  part  of 
Charles  River  at  the  interior  and  most  remote  part  of  the 
granted  territory ;  and  that  by  the  term  "  Charles  River  "  was 
intended  what  is  now  known  as  the  Back  Bay,  being  a  widen- 
ing or  enlaigement  of  Charles  River,  and  intended  to  be  the 
eastern  or  northeastern  boandary  of  the  grant.  This  bay  was 
thenj  still  is  in  part,  though  affected  by  the  Milldam,  an  arm  of 
the  sea,  in  which  the  tide  ebbs  and  flows ;  and  the  law,  as  it  then 
stood,  carried  the  public  right  in  the  sea  and  sea  shores  to  the 
ordinary  high  water  line  of  the  flow  of  the  tide  ;  and  as,  in  the 
case  supposed,  the  river  was  the  boundary  of  the  grant,  and  high 
water  mark  the  limit  of  private  ownership,  the  flats  in  question 
could  not  be  included  in  or  pass  by  it 

But  even  if  the  colonial  act  in  question  had  been  passed  after 
the  ordinance  of  1641,  extending  a  qualified  right  of  the  soil  of 
riparian  owners,  to  the  extent  of  an  hundred  rods,  and  the  grant 
bad  been  bounded,  in  express  terms,  or  by  necessary  intend-* 
raent,  on  the  sea,  it  would  have  carried  the  right  of  the  grantee 
to  one  hundred  rods  only  below  the  ordinary  high  water  line, 
and  would  not  have  included  the  flats  in  question,  which  are 
beyond  one  hundred  rods. 

We  lay  no  great  stress  on  the  use  of  the  word  "  ground  " 
instead  of  land;  though  by  the  term  ^^rest  of  the  ground,'' 
where  lands  had  been  granted  for  cultivation  and  settlement,  it 
could  be  hardly  contended  that  land  flowed  by  tide  water  was 
intended,  without  some  context  or  qualifying  word  of  descrip* 
tion  indicating  such  an  intent 
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3.  Bat  it  is  argued  and  insisted  in  behalf  of  the  defeDdaots, 
that  as  the  colonial  government  was  at  the  time  of  the  grant 
vested  with  the  right  of  ownership  in  the  soil,  and  also,  as  an 
incident  thereto,  with  the  right  of  government,  with  a  preroga- 
tive right  and  interest  in  the  soil  of  the  sea,  sea  shores  and  arms 
of  the  sea,  the  government  of  the  Colony  had  power  to  grant  an 
interest  in  flats,  as  well  as  In  upland;  and  the  bounds  of  this 
grant  being  indefinite  towards  the  tide  water  in  the  Back  Bay 
or  Charles  River,  the  deed  is  to  be  taken  most  Btroxigly  against 
the  grantors,  and  it  must  be  presumed  that  they  intended,  when 
not  limited  in  terms,  to  convey  all  which  they  bad  the  power  to 
convey. 

But  we  think  the  argument  does  not  apply.  In  the  first 
place,  the  ordinary  technical  rule  of  presumption,  that  words 
are  to  be  taken  most  strongly  against  the  grantor,  has  no  appli- 
cation. The  colonial  government  stood  in  two  relations  to  its 
subjects :  first,  as  owners  of  the  land,  to  be^granted  to  settlers  and 
purchasers,  to  be  held  in  severalty  in  fee ;  and  secondly,  as  inci- 
dent  to  the  powers  of  government|  they  held  a  prerogative  right 
to  the  sea  and  sea  shores,  in  a  fiduciary  relation,  for  the  public 
use.  As  a  general  rule,  in  all  grants  from  the  gov^nment  to  the 
subject,  the  terms  of  the  grant  are  to  be  taken  most  strongly 
against  the  grantee,  and  in  favor  of  the  grantor  —  reversing  the 
common  rule  as  between  individuals  —  on  the  ground  that  the 
grant  is  supposed  to  be  made  at  the  solicitation  of  the  grantee, 
and  the  form  and  terms  of  the  particular  instrument  of  grant 
prepared  by  him,  and  submitted  to  the  government  for  its 
allowance.  But  this  rule  applies  a  fortiori  to  a  case  where 
such  grant  by  a  government  to  individual  proprietors  is  claimed 
to  be  not  merely  a  conveyance  of  title  to  land,  but  also  of  a  por- 
tion of  that  public  domain,  which  the  government  held  in  a 
fiduciary  relation,  for  general  and  public  use.  This  rule,  with 
Its  necessary  qualifications,  is  well  stated  in  the  opinion  of  Mr. 
Chief  Justice  Taney  in  Martin  v.  WaddeU,  16  Pet  411.  That 
case  is  of  the  highest  authority  and  directly  in  point  as  to  the 
application  of  the  legcd  maxim. 

But  secondly,  where  a  body  like  the  colonial  government 
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holds  two  distinct  powers,  one  for  granting  and  dSsiribnting 
lands  to  parties  entitled,  for  settlement  in  perpetuity,  and  of 
which  power  it  is  in  the  habitual  and  constant  exercise,  as  one 
of  the  ordinary  and  prominent  porpoees  of  its  establishment ; 
and  at  tbe  same  time  has  a  fiduciary  interest  and  authority 
over  tbe  public  domain ;  tbe  ^aat,  whilst  it  conveys  the  land 
embraced  in  it,  will  aot  be  held  to  include  any  portion  of  sueh 
puhUc  right,  unless  it  is  included  in  its  terms,  by  express  words 
or  necessary  implication. 

In  the  construction  of  a  grant,  tbe  coort  will  take  into  con- 
sideration the  circumstances  attending  tbe  transaction^  tbe 
situation  of  the  parties,  tbe  state  of  the  country,  and  of  the 
thing  granted^  at  tbe  time,  in  order  to  ascertaiin  the  intent  of 
the  parties.  Adams  v.  Frothingkam^  3  Mass.  352.  In  that  case, 
a  grant  from  tbe  town  of  Newbury  to  Noyes  in  1680,  on  an 
arm  of  the  sea,  indefinite  in  its  direetion  towards  tbe  channel, 
was  held  to  intend  a  eooveyance  to  low  water  mark,  being 
within  one  hundred  rods,  because  tbe  ordinance  of  1641  had 
then  so  extended  tbe  right  of  the  town  to  tbe  upland  owners,  as 
to  make  tbe  flats  to  that  extent  tbeir  private  property. 

So  in  other  states,  where  the  same  rule  of  the  common  law 
existed,  it  was  held  that  by  the  king's  charter  tbe  right  of  prop- 
erty vested  in  the  colony,  and  as  superadded  thereto,  the  right 
of  goTernmeot,  and,  as  incident  to  this,  tbe  fus  publicum  over 
sea  shores  and  tide  waters ;  but  where  no  such  law  as  tbe  Colony 
ordinance  of  Massachusetts  of  1641  was  ever  adopted,  it  has 
been  decided  that  a  grant  of  lands  lying  on  the  sea  shoie  or  an 
arm  of  tbe  sea  wiU  not  convey  land  beyond  high  water  mark. 
As  where  the  government  ci  Connecticut  in  1686  confirmed  to 
proprietors,  who  had  purchased  of  the  Indians,  lands  including 
an  arm  of  the  sea^  and  with  all  ports,  rivers,  &c.,  it  was  held  not 
to  be  a  grant  of  the  soil  between  high  and  low  water  mark. 
Easi  Haven  v«  Hemingway ^  7  Conn.  186.  Middletoum  v.  Sagie^ 
8  Coao.  221*  In  New  York  it  has  been  dedded,  that  no  ex- 
trusive right,  adverse  to  that  of  the  sovereign  and  public  right, 
in  the  soil  of  the  shore  bdow  high  water  mark«  can  be  acquimd 
by  a  town,  by  the  operation  of  an  act  of  the  legislature,  extend* 
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Jiig  the  limits  of  such  town  over  such  waters.  Such  act  may 
give  jurisdiction,  but  no  right  of  property  in  the  soil.  Palmer  y. 
Hicksj  6  Johns.  133.  Similar  decisions  are  to  be  found  in  some 
of  the  other  maritime  states. 

The  distinction,  above  alluded  to,  between  the  right  of  prop 
erty  and  the  right  of  jurisdiction,  in  the  towns  in  this  common 
wealth,  is  of  great  importance.  Ck)unties  are  composed  of 
towns.  And  for  many  purposes,  the  body  of  the  county  extends 
not  only  over  the  shores  of  the  -sea,  but  to  some  distance  below 
the  ebb  of  the  tide,  for  many  purposes  of  civil  and  criminal  pro- 
ceedings, and  for  certain  purposes  of  jurisdiction  ;  and,  for  the 
like  purposes,  towns  may  be  considered  as  having  a  coextensive 
jurisdiction ;  but  this  has  no  bearing  upon  the  question  of  prop- 
erty. An  act  of  incorporation  therefore,  without  words  of  grant 
of  the  soil,  would  vest 'no  part  of  the  property  of  the  govern- 
ment in  such  town.  Nor  was  the  purpose  of  the  organization 
of  such  a  nature,  as  would  require  of  the  government  any  por- 
tion of  the  public  right  vested  in  them  for  public  use  and  benefit, 
therefore  no  portion  of  the  jus  publicum  will  be  presumed  to 
have  been  granted,  without  express  words.  On  the  contrary,  it 
was  held  in  an  early  case  in  Massachusetts,  that  towns,  in  virtue 
of  their  authority  to  lay  out  town  ways,  cannot  exercise  that 
jurisdiction  over  lands  between  high  water  and  low  water 
mark,  although  plainly  within  their  territorial  limits  and  juris- 
diction, and  that  a  town  had  no  authority  by  its  surveyors  to 
enter  on  flats  to  abate  a  nuisance.  Austin  v.  Carter,  1  Mass. 
231.  Courts  of  sessions  and  county  commissioners,  under  a 
general  authority  to  lay  out  highways,  cannot  lay  them  over 
tide  waters,  without  special  authority  from  the  legislature. 
This,  we  think,  is  founded  on,  and  affirms  the  principle,  that  an 
authority  granted  by  the  government  to  take  land  for  highways, 
general  in  its  terms.  Will  not  be  construed  to  authorize  like 
powers  to  be  exercised  over  flats  formed  by  navigable  waters, 
unless  such  power  appear  by  express  words  or  necessary  implica- 
tion. OommonweaUh  v.  Coombs,  2  Mass.  489.  Arundel  v. 
McOullochj  10  Mass.  70.  The  legislature  alone  have  that 
power.      C/i€urlestown  v.    County   Cdmmissianers^  3   Met  202. 
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Kean  \\  Stetson^  5  Pick.  492.    Marblehead  v.  County  Commis- 
turners^  5  Gray,  451. 

Bat  it  appears,  that  as  early  as  the  grant  in  question,  and 
before  the  ordinance  of  1641,  declaring  the  right  of  all  persons 
bordering  npon  tide  water,  to  have  a  qualified  and  limited  right 
of  flats,  the  Colony  government,  when  they  intended  to  grant  a 
right  of  flats,  did  it  in  express  terms.  By  an  order  passed  in 
March  1636,  Noddle's  Island  was  granted  to  Boston,  in  the 
briefest  possible  terms,  withoat  limit  or  qnalifieation.  1  Mass. 
CoL  Bee.  189.  At  a  meeting  of  the  governor,  assistants  and 
a  large  namber  of  deputies,  in  May  1640,  this  order  was  passed: 
''It  is  declared  that  the  flats  round  about  Noddle's  Island  do 
belong  to  Noddle's  Island,  to  the  ordinary  low  water  mark." 
1  Mass.  Col.  Rec.  291.  By  the  gi^ant  of  the  island,  without 
qualification,  the  whole  island  passed.  Under  the  ordinary 
maxim  that  words  are  to  be  construed  most  strongly  against 
the  grantor,  and  the  presumption  that  all  passed  which  the 
grantor  could  convey,  the  flats  would  have  passed  by  the  first 
act  But  the  second  order  shows,  that  it  was  not  so  understood 
by  the  parties ;  and  in  order  to  give  title  to  the  flats,  the  second 
grant  was  necessary. 

4.  Again ;  the  inquiry  strongly  impresses  itself  on  our  minds , 
if  the  grant  to  Boxbury,  regarded  either  as  a  grant  to  a  corpora- 
tion,  or  to  the  proprietors  as  tenants  in  common  by  an  aggregate 
name,  carries  with  it  a  title  to  all  the  grounds  over  which  the 
tide  flowed ;  why  would  not  the  same  be  true  in  regard  to  every 
other  maritime  town  in  the  Colony?  They  all  derived  their 
titles  from  the  government.  Either  grants  were  made  in  sever- 
alty  to  a  considerable  number  of  settlers,  who  were  afterwards 
recognized  as  a  plantation,  settlement  or  town  by  a  proper 
name,  vested  by  general  laws  with  certain  powers,  and  after 
wards  had  their  bounds  declared ;  or,  at  a  much  later  period, 
grants  were  made  to  a  company  of  individuals  named,  of  a  tract 
of  land,  with  the  view  to  constituting  a  town  afterwards.  In 
either  case,  their  rights  and  powers,  both  of  soil  and  jurisdiction, 
would  seem  to  be  the  same  with  those  of  Boxbury ;  and  yet  we 
know  of  no  instance  of  any  claim  made  by  any  municipal  cor- 
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poration  or  proprietary  to  flais  below  high  water  mark>  before 
the  Colony  ordinance  of  1641,  or  beyond  the  line  of  ripaxian 
proprietorship,  ainoe  the  passage  of  that  ordinance. 

Again ;  if  the  argumeiit  be  sound,  that  because  the  govem- 
ment  had  power  to  alienate  the  public  domain,  it  most  be 
presumed  that  they  intended  so  to  convey  it,  unless  expressly 
limited,  why  should  the  graot  be  limited  to  the  channel  or  line 
of  low  water  ?  fof  the  right  of  the  public  and  the  power  of  the 
government  to  control  and  appro{»iat)e  the  same  beyond  low 
water,  was  the  aame.  In  its  application  to  the  .grant  in  que&* 
tion,  this  construction  wonid  extend  the  grant  of  soil  to  the 
town  of  Boxburyi  not  only  to  the  cbatmel  of  Cfaailes  Biver,  but 
to  the  bed  of  the  channel  and  the  fiats  beyond,  quite  to  the 
shores  of  Charlestown  and  part  of  Boston,  which  canuot  plansi* 
bly  be  pretended. 

In  this  view  of  the  rules  of  the  common  law,  here  adopted 
from  the  'earliest  settlement,  of  the  state  of  the  country,  of  the 
date  of  the  grant,  of  its  obvious  intent,  we  come  to  the  con- 
struction of  this  grant.  Eoxbury  was  not  a  ccNrporation  in  the 
sense  in  which  we  now  understand  the  natuie  of  a  corporation, 
but  was  a  plantation  or  settlement  of  propxietors,  wbo  had 
received  grants  of  land,  living  near  each  other,  which  Bettlement 
had  acquired  a  name ;  the  grant  was  made  to  those  settlers,  for 
the  enlargement  of  their  estates ;  but,  like  other  grants  to  pro* 
prietors  a^  an  aggregate  body,  but  not  strictly  a  corporation,  it 
must  be  held  to  communicate  some  limited  corporate  powers 
sufficient  to  enable  them,  as  a  proprietary,  to  manage,  divide 
and  alienate  its  property  amongst  themselves,  or  grant  them  to 
new  oomers.    It  was  in  iliese  wosds ; 

^  Ordered,  That  the  rest  of  l^e  ground  lying  betwixt  Boston 
bounds  and  Doschester  bounds  shall  belong  to  the  town  of  Box- 
bury  easteity  of  Charles  Biver,  (except  the  propriety  al  the 
aforesaid  town,  which  they  have  pmehased  of  particular  per- 
sons,) Boxbnry  not  to  extend  abovie  eight  miles  in  length  firom 
their  meetingHhouse." 

In  putting  a  legal  oonstmotion  upon  this  giant,  we  are  unable 
to  concnr  in  the  condoaion  to  which  the  arbitrator  came.    We 
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are  of  opinion  that  it  did  not  pass  to  the  grantees  any  rigikty 
title  or  interest  in  the  soil  of  the  flats  of  Oharles  River  or  the 
Back  Bay,  below  the  line  of  ordinary  high  water  mark ;  and  of 
course  they  could  acquire  no  title  to  fiats  lying  more  than  ooe 
hundred  rods  seaward  below  such  high  water  lina. 

If  there  is  no  intelligible  description  of  limks  in  this  grant, 
it  must  be  held  void  for  uncertainty,  and  convey  nothing,  which 
would  be  subversive  of  the  title  of  the  defendants,  who  daim 
under  it  We  should  hesitate  long  before  putting  this  eonstmo- 
tion  on  a  grant  made  at  so  early  a  period  and  under  such 
circumstances,  and  would  adopt  it  only  as  a  lat^t  itesort,  when 
all  other  means  had  failed,  which,  for  jeasopis  already  ^iven,  we 
think  is  not  necessary.  There  is  no  local  or  clescriptive  term  in 
the  grant,  which  has  the  af^j^earance  of  being  a  nottheastedy 
boundary,  except  Charles  Elver,  which  we  have  supposed  was 
not  used  for  that  purpose.  The  actual  boundary,  on  that  side, 
was  in  part  only  on  Charles  River  and  the  Bckcik  Bay.  The 
grant  was  of  all  the  ground  between  Dorchester  bounds  and 
Boston  bounds ;  and  therefore  land  -bordering  on  the  South  Bay, 
between  Dorchester  and  Boston  proper,  as  well  as  that  on  the 
west  side,  between  Boaton  proper  and  the  old  Boston  bounds 
at  Muddy  River,  constituted  the  .actual  northeastern  side  of  this 
grant  on  tide  water.  The  name  "  Charles  River "  would  be 
wholly  inapplicable  to  that  line.  But  if  we  could  go  so  far  as 
to  presume  a  mistake  of  the  terms  of  the  description,  and 
instead  of  "  easterly  of  Charles  Biver,"  it  had  been  "  easterly  on 
Charles  River,"  and  even  added,  ''and  the  South  Bay;"  if  the 
terms  "  Charles  River  or  Back  Bay,"  and  "  South  Bay/'  as  they 
are  now  understood,  had  been  used,  both  being  then  ts  now 
arms  of  the  sea,  the  grant  could  not  by  law  extend  beyond  the 
ordinary  high  water  line.  If  we  supply  the  deficient  deseription, 
by  substituting  these  words  as  being,  by  a  reasonable  intend* 
ment,  what  the  ,parties  understood  —  and  scKinetbing  must  be 
supplied  to  give  effect  to  the  .grant  —  the  result  wust  be  the 
same. 

If  indeed  the  same  ^rant,  in  the  same  terms,  had  been  made 
after  the  Colon}  ovdinance  of  1641  or  1647,  it  woukl  kaine  car- 
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ried  the  flats  to  the  extent  of  one  handred  rods,  not  because  the 
description  would  have  been  more  comprehensive,  but  because, 
when  by  reasonable  intendment  the  deficient  description  is  sup- 
plied by  limiting  it  to  the  sea,  or  sea  shore,  then  the  law  annexing 
a  qualified  right  of  flats  to  the  upland  propriety  thus  granted, 
the  flats  would  have  passed  as  an  appendance.  But  this  would 
have  carried  the  right  one  hundred  rods  only,  and  would  not 
have  included  those  flats  beyond  one  hundred  rods.  It  may  be 
added  in  this  connection,  that  if  this  grant  preceded  the  colony 
ordinance,  when  that  ordinance  did  pass,  it  annexed  the  flats  to 
the  upland ;  if  the  town  were  then  owners  of  any  portion  of 
the  shore,  it  would  have  enured  to  their  benefit ;  if  it  was  held 
by  private  proprietors,  either  derivatively  from  the  town,  or  by 
original  direct  grants  from  the  colonial  government,  it  would 
have  enured  to  their  benefit  respectively. 

In  any  possible  view  in  which  we  can  place  this  act  of  the 
colonial  legislature,  we  are  of  opinion  that  it  did  not  convey  to 
the  town  of  Roxbury  the  premises  now  in  controversy ;  but  the 
title  remained,  as  it  was  before,  in  the  Colony. 

That  the  construction  of  statutes,  wills,  deeds  and  other 
instruments  of  conveyance,  when  the  facts  of  locality  and  de- 
scription are  ascertained,  in  a  matter  of  law,  is  a  position  well 
established.  We  will  cite  one  case  only,  but  one  of  high  au- 
thority, which  marh«  the  distinction  with  great  precision  and 
clearness. 

In  Macbeath  v.  Paldimand,  1  T.  R  172,  it  was  contended  that 
the  effect  and  me?\ning  of  certain  letters,  respecting  a  contract 
for  public  8upplie<9,  was  matter  of  law.  All  the  judges  ex- 
pressed an  opinion,  that  being  written  instruments,  the  constriic- 
tion  was  matter  of  law  for  the  court.  But  Mr.  Justice  BuUer 
stated  the  genc^  rule  and  its  limitations  with  great  accuracy, 
thus :  ^'  If  letters  be  written  in  so  dubious  a  manner,  as  to  be 
capable  of  difi^rent  constructions,  and  can  be  explained  by  other 
transactions,  the  whole  must  be  left  to  the  jury ;  for  they  are 
to  judge  of  the  truth  or  falsehood  of  such  collateral  facts,  which 
may  vary  the  sense  of  the  letters  themselves ;  but  if  they  be  not 
explaiped  by  any  other  circumstances,  then  like  deeds  or  other 
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written  agreemeots,  the  constraction  of  them  is  a  mere  matter 
of  law."  The  facts  in  that  case  were  altogether  different,  and 
it  is  cited  only  as  a  clear  and  authoritative  statement  of  the  set- 
tled rale  of  law,  that  the  constraction  of  all  written  documents, 
when  the  facts  are  proved,  on  which  their  meaning  depends,  is  a 
qoestioa  of  law  for  the  court. 

IL  The  next  question  mentioned  in  the  report  is  thus  stated : 
^  It  was  contended  by  the  defendants'  counsel,  that  the  exclu- 
sion of  the  tide  water  from  the  empty  basin,  by  authority  of  the 
act  of  June  14th  1814  and  subsequent  acts  of  legislation,  vested 
in  the  adjoining  owners  all  the  land  thus  made  bare,  or  at  any 
rate  operated  as  an  extinguishment  of  all  rights  of  the  Com- 
monwealth. But  I  was  of  opinion  that  neither  the  act  of  1814 
and  proceedings  under  it,  nor  any  other  acts  of  the  government, 
divested  the  Commonwealth  of  any  right  or  title  which  it  had 
in  the  premises." 

We  fully  concur  with  the  referee  in  this  opinion.  But  as  the 
question  has  again  been  raised  and  argued  before  us,  it  seems 
proper  to  state  some  of  the  reasons  on  which  our  opinion  is 
founded,  especially  as  no  reasons  are  given  in  the  report. 

The  act  of  1814  simply  confers  on  the  corporation  thereby 
created  an  authority,  a  privilege  or  franchise,  to  exclude  the  tide 
wateira  from  the  empty  basin,  and  to  use  it  as  a  receiving  basin, 
for  the  purpose  of  mill  power.  There  are  no  words  of  grant  of 
soil,  nor  anything  which  implies  it  The  most  which  it  can  be 
construed  to  confer  on  the  corporation  is  an  easement,  a  fran- 
chise, an  incorporeal  hereditament,  leaving  the  title  unaffected. 
The  view  taken  of  it  by  the  court,  in  the  case  of  Boston  8f  Roz^ 
bury  Mill  Corporation  v.  Netoman^  12  Pick.  476,  was,  that  before 
this  act  passed  *<  the  owners  of  the  upland  owned  the  flats  to  the 
extent  of  one  hundred  rods.  The  Commonwealth  had  the  title 
to  the  flats  beycmd.  So  far  as  it  regarded  the  right  of  the  publici 
the  ccvporation  acquired  it  by  the  act  of  the  legislature.  But 
the  flats  between  the  upland  and  those  belonging  to  the  Com- 
monwealth must  be  subjected  to  the  control  of  the  corporation, 
or  they  could  not  carry  their  undertaking  into  effect"  The 
<* right"  of  the  public;  what  was  the  right?    The  subsequent 
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clan«e,  we  think,  explains  it ;  tfc  was  subjected,  Mite  that  of  other 
owners,  to  the  control  of  the  corporation.  It  was  a  perpetual 
right  to  use  it,  for  flowage  only,  and  not  for  building;  It  iff  an 
easement,  not  a  title.  But  secondly,  if  it  made  any  grant,  it 
was  to  the  corporation  and  not  to  riparian  proprietors,  or  any 
other  party.  No  other  party  can  set  it  up  to  defeat  or  extin* 
guish  the  right  of  the  Commonwealth.  Thirdly,  ho  reservation 
or  exception  of  the  right  of  the  Commonwealth  to  the  soil  was 
necessary,  because  the  soil  was  not  granted,  but  remained  as 
if  no  such  grant  had  been  made. 

It  is  true  that,  after  this  act,  the  Commonwealth  could  make- 
no  beneficial  use  of  the  title  in  fee,  for  building  or  tlw  like;  but 
the  corporation  could  make  no  other  use  of  their  easement,  01* 
light  of  flowage,  without  the  consent  of  the  gcFV«niment;  bat 
the  government  and  the  corporation,  by  reuniting  the  fee  of  the 
soil  and  all  easements  and  franchises  over  it,  have  power  to 
give  a  good  title  for  all  purposes,  and  this  can  in  no  respect  en- 
large or  diminish  the  rights  of  the  defendants. 

III.  The  next  question  suggested  in  the  award  embraces  the 
matter  contained  in  the  four  next  paragraphs  of  the  report 

The  defendants^  counsel  contended  that  because  the  flats  in 
question  were  described  to  be  within  the  limits  of  Roxbury,  they 
were,  **  by  virtue  of  the  original  settlement  of  the  town  and"  thtf 
act  of  1636,  necessarily  the  property  of  the  town.** 

We  do  not  know  precisely  what  is  intended  here,  by  "the 
original  settlement  ;**  if  any  act  of  the  government  is  intended, 
we  know  of  none.  It  is  believed  that  no  formal  act  of  incor- 
poration of  any  town  Was  passed  during  the  existence  of  tlie 
Colonial  government.  Boxbury  was  recognized  as  a  settle- 
ment, and,  as  we  have  seen,  assessed  as  snch  in  1630,  and  so 
remained  to  the  time  of  the  grant  in  question.  But  even  an 
act  of  incorporation,  without  an  express  grant  of  the  lands 
within  it,  would  not,  in  our  judgment,  effect  a  transfer  of  the 
public  lands.  Such  an  act,  with  limited  bounds,  would  pass 
snunictpal  jurisdiction,  but  not  soil.  There  was  a  practice,  we 
believe,  at  a  much  later  time,  after  the  establishment  of  the  pro- 
vincial government  by  the  Charter  of  1692)  to  grant  a  tract  of 
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^and  or  towndbip  of  land  to  a  body  of  indavidnals  named^  oon* 
Btitntiog  them  propiieiors  and  tenants  in.  oommoo,  ifith  a  view 
to  their  incorporatkni  afterwards  as  a  town.  But  then  they 
took  the  fee  in  the  land,  by  force  of  the  first  grant,  and  not  by 
Ibree  of  ibe  act  of  incorpcncation^  wbea  one  passed. 

It  is  further  contendedi  in  two  or  three  (Afferent  forms,  that 
the  agreecnent  of  Booton  and  Baxbary  in  1823^  and  the  statute 
of  1836  affirming  it,  were  eTidence  bearing  upon  the  question 
of  property.  But  we  fully  concur  with  the  referee  in  his  cou- 
dnsion,  that  these  aets  can  have  no  such  effect;,  and  for  the 
unanswerable  reason  assigned  by  bim,  thai  Bioxbury  and  Bos- 
ton conid  by  no  acts  of  theirs,  however  foonal,  impair  or  affect 
the  rights  of  the  Commonwealth ;  and  ii»  8L  of  1836,  c.  37, 
does  nothing  more  tiian  establish  the  lines  as  they  have  been 
mutually  agreed  on,  as  the  boundary  lines  between  said  city 
and  town. 

The  only  plausiUe  argvmeirt  drawn  ficom  this  statute  is  upon 
the  use  of  the  word  "  territory,"  in  the  last  clause,  which  is  as 
follows :  '*  And  the  territory  and  jurisdiction  on  either  side  of 
the  said  lines  as  hereby  established  are  accordingly  confirmed  to 
the  said  city  and  said  town  respectively."  In  our  judgment,  this 
clause  afieols  jurisdiction  only.  It  creates^  no  new  title ;  it  conr 
fers  no  new  rights;  it  gives  the  authoritative  effect  of  law  to>  a 
line  before  uncertain.  The  term  "territory  "  was  properly  used ; 
it  fixes  the  civil  and  political  rights  of  aD  those  who  may  build 
houses  and  become  inhabitants  on  the  one  or  the  other  side  of 
tills  line.    It  has  no  bearing  upon  the  question  of  property. 

We  would  add  here,  in  general  terms,  in  regard  to  a  great 
mass  of  evidence  made  part  of  the  case,  that  all  the  early  acts 
fixing  boundaries  between  towns,  all  the  [perambulations  of  lines 
made  by  selectmen  and  recorded  in  town  books,  have  no  ten* 
dency  to  prove  or  disprove  title ;  they  afiect  the  question  of 
jorisdiction  only,  and  for  the  purpose  of  the  present  inquiry 
may  be  laid  out  of  the  case. 

It  may  be  added,  as  to  the  earlier  acts  of  the  Colony,  fixing 
boundaries,  they  merely  affect  the  rights  of  the  respective 
townS|  unless  there  be  some  records  of  grant  by  the  government; 
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and  as  to  all  these  perambalationsi  that  they  are  to  ascertaia 
and  mark  boundaries,  and  not  to  alter  or  vary  them ;  and  as  to 
the  Commonwealth  they  are  res  inter  alios  and  cannot  affect  ita 
rights. 

IV.  The  only  other  question  is  that  of  disseiBin,  all  the  evi- 
dence respecting  which  is  reported. 

We  are  entirely  satisfied  that  the  defendants  acquired  no  tHle 
by  disseisin,  and  on  this  point  fully  concur  with  the  referee. 

V.  In  considering  what  is  the  proper  judgment  to  be  rendered 
in  this  case,  we  are  necessarily  referred  to  the  submissioni  which 
is  rather  peculiar,  and  the  award  made  Under  it. 

It  seems  to  have  been  the  desire  and  purpose  of  the  parties 
to  make  the  award  conclusive,  and  by  the  combined  action  of 
the  arbitrator,  and  of  this  court,  to  effect  a  speedy  decision  of  all 
questions  of  law  and  fact,  on  which  theur  contested  rights  de« 
pended,  and  to  render  the  judgment  upon  them  final.  The  case 
was  referred  to  a  learned  and  eminent  jurist  of  much  judicial 
experience,  under  an  agreement  that  the  pleadings  might  be  so 
amended,  if  need  be,  as  to  embrace  all  the  conflicting  claimsi 
rights  and  interests  of  the  parties,  embraced  in  a  resolve  speci- 
fied,  and  with  a  provision  that  the  referee  should  report  all 
questions  of  law  arising  in  the  cause  to  the  court,  for  review 
and  final  adjudication  —  meaning,  that  the  referee  should  award 
and  determine  the  whole  cause,  including  the  law  and  the  facts, 
but  subject  to  the  review  apd  final  adjudication  of  all  matters 
of  law  in  the  cause  by  the  full  court  The  referee  has  made 
his  award  accordingly,  admitting  all  the  evidence  offered  on 
both  sides,  whether  objected  to  or  not,  subject  to  the  opinion  of 
the  whole  court  as  to  its  competency  and  relevancy.  The  evi- 
dence upon  the  main  question  is  mostly  documentary,  with 
reference  to  fixed  localities.  All  the  evidence  in  regard  to  pos* 
session  is  reported.  He  also  reports,  that  in  his  opinion  the  title 
to  the  flats  in  question  is  in  the  Commonwealth,  unless  it  has 
been  alienated  by  the  government  or  by  one  of  its  predocesson. 
No  such  act  of  alienation  or  grant  is  relied  on  or  given  in  evi- 
dence to  effect  such  alienation,  except  the  Colony  ordinance 
of  1636.    The  referee  was  of  opinion  that  this  act  did  operate 
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88  such  alienation  in  favor  of  the  defendants.    But  we  are  of 

opinion,  that  upon  the  facts  shown  and  referred  to  in  the  report 
the  construction  of  this  ordinance  was  a  question  of  law,  and 
apon  that  question  this  court  is  of  opinion  that  that  act  did 
not  effect  such  alienation,  and  therefore  that  the  title  still  re- 
mains in  the  Commonwealth,  concarring  in  all  other  respects 
with  the  referee. 

The  judgment,  we  think,  may  be  something  in  the  following 
form :  Report  of  the  referee  read  and  accepted,  subject  to  the 
opinion  of  the  whole  court  in  matters  of  law ;  the  court  are  of 
opinion  in  point  of  law,  that  the  grant  from  the  colonial  gov- 
ernment to  the  town  of  Boxbnry,  in  1696,  djd  not  include  any 
land  bordering  on  the  sea  or  tide  waters,  below  ordinary  high 
water  mark,  and  therefore  that  judgment  for  the  title  and  pos- 
session of  the  demanded  premises  be  entered  for  the  Ck>mmon- 
wealth.  Judgment  for  ike  ConmanweaUk. 

Note.  By  "  the  Groat  Patent  of  Neir  Sngland,"  as  it  »  generally  called* 
James  I.  on  the  8d  of  Novimber  16i0  granted  to  **the  council  established  at 
Plymouth  in  the  ooonty  of  Devon,  for  the  planting,  raling,  ordering  and  goTcm- 
ing  of  New  England  in  America,"  and  to  their  sncceasors  and  assigns  forcTer, 
**  all  that  circQit,  continent,  precincts  and  limitts  in  America,  lying  and  being  in 
breadth  from  foarty  degrees  of  northerly  latitude  from  the  equinoctiall  line,  to 
fourty  eight  degrees  of  the  said  northerly  latitode,  and  in  length  by  all  the 
breadth  aforesaid  throoghont  the  mune  land  from  sea  to  sea,  with  all  the  seas, 
rivers,  islands,  oreekes,  inletts,  ports  and  havens,''  and  **  together  also  with  the 
fiiiue  lands,  soyles,  grounds,  havens,  ports,  rivers,  waters,  fishings,  mines,  and 
niineralb,  as  well  royall  mines  of  gold  and  silver,  as  other  mines  and  mineralls, 
precious  stones,  quarries,  and  all  and  singular  other  commodities,  jurisdictions, 
ro}^a1tiefi,  priveKges,  franohises,  and  prebeminences,  both  within  the  same  tract 
of  land  upon  the  matne,  as  also  within  the  said  islands  and  seas  adjoining;** 
**  not  actually  possessed  or  inhabited  by  any  other  christian  prince  or  estate,"  nor 
within  the  limits  of  the  Southern  Colony,  previously  granted.  1  Hazard's  Hist. 
Coll.  105,  111 ;  Plym.  Col.  Laws,  (ed.  1886,)  8,  10.    8  ArchssoL  Amcr.  xii-xv. 

On  the  19th  of  March  1627-S  this  council  granted  to  Sir  Henry  Boswell,  Sir 
John  Yonge,  Thomas  Sonthcott,  John  Humphrey,  John  Endicott  and  Simon 
Wheteombe,  their  heirs  and  assigns,  and  their  associates  forever  all  that  part  of 
New  £ngland  extending  from  three  miles  north  of  every  part  of  the  Merrimack 
River  to  three  milea  south  of  every  part  of  the  Charles  River  and  from  the  At* 
lantick  to  ^*  the  South  Sea,"  and  all  lands,  waters,  fishings  and  mines,  all  islands 
lying  on  the  coasts,  and  **  all  jurisdictions,  rights,  royalties,  liberties,  freedoms, 
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bnmviBties,  prinSegesi  franefaisefl^  preSmioeBoies  axd  ocnunodHios  wfcatioevBC 
which  thef  the  8ai^  council  established  st  PlymoiUJi"  had  The  ongiiial  oC 
this  grant  is  not  known  to  be  in  existencei  but  it  w  recited  in  the  Royal  Chu^- 
ter  of  the  following  year,  as  a  mere  transition  step  towards  which  it  was  prob- 
ably taken,  and  which  is  a  firmer  basis  of  the  subsequent  government  of  the 
Colony  than  this  grant  1  Mass.  Co!.  Rec.  4,  5 ;  Anc.  Chart.  9.  1  Palfre/s 
Hist.  N.  S.  290  notes,  308  note.  Opinion  of  C%ief  Justices  Rakisford  and 
North  in  1677,  1  Belknap's  Hist.  N.  H.  Appendix,  xxxiv.  1  Hat^ioMo's  Hist 
Mass.  (8cl  ed.)  16, 17.  Bradford's  Hist  Flym.  250^  251,  Deane's  Bote.  1  Ban 
croft's  Hist  U.  S.  821,  408.  Commontoecdth  v.  Charlestown,  1  Fick.  188.  Com 
monwealth  v.  Alger,  7  Gush.  65,  66.     Commonwealth  v.  Roxhury,  ante,  479,  480, 

The  six  patentees  named  in  this  grant  acted  in  behalf  of  a  large  number  of 
others.  Endicott  was  the  only  patentee  who  caoM  over  at  that  time ;  aiid  none 
of  die  others  except  Humpbrey  ever  cane  at  afli  f  ArehcoL  Amen  zIti,  Hi 
John  White,  the  minister,  (called  in  Fvller's  Worthies  '<  the  father  of  the  Mao- 
sachusetts  Colony,")  wrote  in  1680  that  after  the  unsuccessful  attempt  to  found 
a  colony  at  Cape  Ann,  and  the  return  to  England  of  most  of  those  adventurers, 
**  the  business  came  to  agitation  afresh  in  London,**  and  **  some  men  shewing 
some  good  affeoticm  to  the  worke,  and  offering  the  help  of  their  purses,  if  fit  men 
might  be  procured  to  goe  over,  enquiry  was  made  whither  any  would  be  willing 
to  engage  their  pencms  fn  ik»  TOjrafe ;  bf  this  enqniry  k  leH  oat  thai  anions 
others  they  Ughted  nA  last  en  Master  Endecott,  a  man  well  knowne  to  divers  per- 
sons of  good  note ;  who  maniftsled  nuch  wtllingnene  to  aeoept  the  offer  as  soone 
as  it  was  tendered ;  whseb  gave  great  enoouragement  to  sudi  as  were  upon  the 
point  of  resolution  to  set  on  this  worke  of  erecting  a  new  colony  upon  the  old 
foundation."  Whits^h  Plantem'  Plea,  c.  »,  pi  43»  in  2  ForeeTs  Hist  Traofes. 
d  Archcsol.  Amer.  zz,  xxvi,  2. 

Endbott  sailed  on  tin  20tk  of  Jnne,  and  arrived  afe  8aleai  on  the  6th  of  Sep- 
tember 1628.  8  Arcfaseol.  Amer.  Hi,  8.  Untehinsony  who  wrote  with  Endicott's 
instructions  froei  his  assaeiates  before  him,  says  diat  ^^all  the  affairs  of  the 
Colony  were  committed  to  his  care."  1  Hntehiason's  Hist  Mass.  16.  The 
first  entries  in  the  first  volume  of  the  Massachusetts  Colony  Eecords  consist 
of  a  list,  made  before  Endioott  sailed,  ef  the  sapplies  for  his  expedition,  fol- 
lowed by  a  second  list  entitled  *^  To  provide  to  ssnd  for  Kewe  England,"  in 
which  the  religions  insbmetion  aad  the  dvil  oiganiaation  of  the  Cciony  stand 
first,  viz. : «« Ministera  Patient  under  sealew  A  seale."  S  Archaol.  Amer.  1-7. 
1  Mass.  CoL  Rec  28,  25w  1  Palfrey's  Hist  N.  K  289»  note.  Before  a  charter 
was  obtained,  Matthew  Cradock,  on  the  16th  of  Febranry  16S&^,  wrote  *'  in  the 
behalf  of  our  whole  company  (whioh  an  mxKik  inlasged  sinee  your  departure 
out  of  England)  "  to  Endiootl^  ackBOwladging  adnoea  of  hb  otrivaL  S  Arch«oi. 
A»er.  8;  1  Mass.  CoL  Bee.  883. 

The  Colony  Charter  granted  and  oonfinned  totWse  six  patentees  and  twentgr 
associates  the  same  twritery  as  the  grant  of  1688  from  tiie  Plymenth  Coaipai;^^ 
yielding  and  pi^ag  therefiir  to  the  Sing  tfaa  fifth  fart  of  the  gold  and  silver  ore 
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ftod  ia  Ulna  bj  IIm  Datte«r  the  Go^inwr  aiMl  Oow^fty  oC  tbe  llntUcbaMtti 
fifty  lA  N«iie  fingUndt"  witJb  ibU  powoia  «!*  gonrenmieiii;^  ineliidinf  the  *«  fletiiaf 
«f  tiM  loniies  And  oerwiMMuetf  of  9»v«fMMDt  And  magMTraey  dtt  And  aeoeasary 
lor  Ue  «»id  plantetm  aad  the  mbitbitaate  t\m%  mi  for  lUBnein^  And  ttUii^  <al' 
all  aorte«  of  officers,  both  superior  and  inferior,  wbisii  tkej  sbaU  finde  needfuU 
f<K  tb«t  fgamermmvui  and  pleatatHMi,  and  tbe  ^MMffmMng  and  §eltai^$  forib  of 
tbe  i«v«mll  dutUi^  powen  $md  \ymit/^  «f  etery  snub  «ffifie  and  place,"  and  tba 
farms  ef  tbair  oathii  aad  **  the  diapoibig  and  ordetioi  of  tha  eleetione  of  snob  of 
ibe  laid  offioen  as  ibaU  be  aiifiiiatl«  aad  of  aiMb  othwaafl  abaU  be  to  socaeede  ia 
case  of  death  or  remeTaUi"  aad  ptovidad  that  *^  tbeifl  olur  leHeiii  patents  or  tbe 
daplicAte  or  exenplificatioa  thei«ef  ■balbe  t»  att  aad  eveija  such  offiuen,  wip^ 
tier  and  infeTiorf"  a  sufficient  wanatit)  and  that  "att  and  everie  saeb  chie£i 
eooBBaufideiat  oaplaiaeSf  goteraora)  aad  oUmt  officers  And  miaistera  **  as  should 
be  employed  by  tbe  Goveraor  and  Coapaay,  "  dither  in  tbe  i^vemmeat  of  the 
nide  inhabitaato  aad  plaitfAtieay  or  in  the  waye  by  sea  IbitlMr  or  from  theaoei 
according  to  tibe  aatiurea  aad  lymitts  of  tbair  offieea  and  plaoes  respectively/' 
shoald  ^  have  foil  and  abselnta  power  alftd  aatboritie  to  oorreci,  punishe*  pa^ 
don,  governe  and  ruJa"  all  English  sabjasts  iabAbiling  tbe  said  pUatation,  or 
voyaging  thither  or  from  tbeaee^  aocorduig  to  tba  ardei««  la»s  and  kkstructions 
of  tbe  Company.    I  Masa  Oal.  Bee.  4^^1 7 ;  Aae.  CharL  4-1fiu 

This  cfaarter  was  obtained  en  tba  itb  of  Marob  1638^ ;  and  Cradoek,  irho 
«as  named  thereia  as  governor  of  tbe  €ompaay«  took  ^  ostbs  as  snob  on  the 
28tb^  and  the  depnity  goTeraor  and  lasistants  were  swora  on  the  Sftd  of  Usaoh» 
1  Mass.  Col.  Bee.  19»  37  a.  Oa  tba  «tb  <tf  Apiil  1^29,  tba  Company  a^ 
pointed  coroaattoes  '<  lot  making  orders  and  power  Ibr  meeb  gotFerfiment  of  New 
England,  t»  Wiite  ktten  to  Captatne  Sadioott,  to  otder  dirisioas  of  land  and 
Whatsoeter  may  eoneenie  the  Compaayea  affayres»"  aad^  among  oCher  thkifSk 
<'  t»  gett  tbe  exempUfieatieB  of  tbe  Letters  Pateats."  t  Mass.  CoL  Rec  97  a/ 
9  Af^^bsBol.  Amer.  8^  «u  A  letter  to  Eadioott  and  bis  ooancil  was  accordingly 
written  on  Che  17tb  of  April,  and  af^rored  by  tbe  Company  on  tbe  27tk 
1  Mass.  Col.  Rec.  97  i,  18$;  3  Alvbseiol.  Amer.  90  «^  30  /,  79.  Meanwhile^  on 
the  8th  of  April,  the  Company  had  required  Ralph  Smith,  as  a  condition  of  b»> 
ing  permitted  to  go  eat,  ta  bind  himself  «<  noS  to  eaereise  tbe  miaiatery  within 
the  lymitfs  of  ear  pkiatsiioti,  anlhet  pabliqae  nor  private^  without  tbe  eonieat 
and  approbation  of  tbfl  govemmenl  dbei^  established  by  na,"  and  **  to  submitt  to 
SQch  orders  aa  sbatt  ba  there  estaUisbed.''  1  Masa  Col.  Bm  97  /,  990;  9 
AiihsMl.  Amer.  9«  ^,  90  c,  8«. 

The  Compan/s  letter  inftrssad  EaditoU  that  they  had  ^  eonanned  "  him  g/st*^ 
amor  of  their  plMtal^,  aad  had  provided  a  ooaacil  fisr  bim»  of  whom  the  old 
pkmtere  might  eboon  twov  ^  m  that  wee  would  bare  ibeir  eooseat  (if  it  may  bee) 
m  mahtng  wholeanie  eoastitationa  for  goveranseai; '  aad  oommitted  the  settla- 
ttem  of  tile  claims  of  Joha  Oldham  to*  the  discretion  of  Ettdiaott  aad  hb  coun«il^ 
franang  them  that  **  th^  presenatioa  of  oar  priviledges  wnll  i*biefly  depend  (uir* 
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ddr  God)  upon  the  first  fbnndation  of  oor  giOTeniinent.''  Tbis  letter  was  aocoiii- 
panted  by  duplicates  of  the  Charter  and  seal  of  the  €k>inp8ny;  and  suggested 
to  Endicott  to  "  publish  a  proclamation  '*  to  preyent  injuries  to  the  Indians^ 
<*  by  leaving  it  fixed  under  the  Companye's  seale  in  some  eminent  place,  for  all 
to  take  notice/'  1  Mass.  Col.  Bee.  889,  887,  889,  898,  894,  896 ;  8  ArchseoL 
Amer.  79,  80,  84,  87,  89,  98. 

The  first  fbrmal  election,  however,  of  a  governor  and  council  for  the  Colony 
appears  to  have  been  made  on  the  80th  of  April  1629,  when  the  Company 
'*  thought  fitt  to  settle  and  establish  an  absolute  government  at  our  plantation  in 
the  said  Mattachusetts  Bay  in  New  England,"  to  consist  of  thirteen  persons 
^'  resydent  upon  the  said  plantation,"  who  should  *<  from  tyme  to  t3rme,  and  at 
all  tyme  hereafter,  have  the  sole  mani^ng  and  ordering  of  the  government  and 
our  afiairs  there,"  and  "bee  entytled  by  the  name  of  the  Governor  and  Coancell 
of  London's  Plantation  in  the  Mattachusetts  Bay  in  New  England ; "  **  chose 
and  elected  the  said  Captaine  John  Endicott  to  the  place  of  present  governor  in 
our  said  plantation  "  finr  one  year  af^r  he  should  take  his  oath  of  office,  (which 
was  sent  oat  to  be  administered  to  him  in  New  England,)  or  until  the  Company 
should  choose  a  successor;  and  authorised  him  and  his  council,  or  a  majority  of 
them,  to  fill  vacancies  in  their  board,  and  to  elect  a  deputy  governor,  secre- 
tary and  other  officers.  This  order  was  confirmed  on  the  18th  of  May.  8 
Archseol.  Amor.  80/,  80^,  84,  88,  89;  1  Mass.  Col.  Bee.  87;,  4%  861,  862. 

The  Company  at  the  same  time  ordered  (in  the  same  words  in  which  the  law- 
making power  had  been  conferred  by  the  Colony  Charter  on  the  governor  and 
general  court,  and  neariy  the  same  in  which  it  was  afterwards  conferred  on 
tlie  legislature  by  the  Province  Charter  and  by  the  Constitution  of  the  Common- 
wealth) that  Endicott  and  his  council  should  "  have  ftill  power  and  authority  to 
make,  ordeyne  and  establirii  all  manner  of  wholsome  and  resonable  orders,  laws, 
ttatats,  ordinances,  directions  and  instructyons,  not  contrary  to  the  lawes  of 
the  relme  of  England,"  adding,  **  for  the  present  goverment  of  our  plantation, 
and  the  inhabitants  readinge  within  the  lymitts  of  oar  plantation ;  a  copy  of  all 
which  orders  is  fVom  tyme  to  tyme  to  bee  sent  the  Company  in  England." 
8  ArchKol.  Amer.  80  ft,  40;  1  Mass.  Col.  Bee.  88,  868;  Anc.  Chart.  82,  88. 
Const.  Mass.  c.  1,  §  1,  art  4. 

These  orders,  and  others  giving  general  directions  for  the  allotment  of  lands, 
were  sent  out  to  Governor  Ehidicott  and  his  council  with  a  letter  of  May  28th. 
1  Mass.  Col.  Bee.  44, 46, 898  jr  se^. ;  8  Arehaol.  Amer.  87  &  note,  96  fr  ««7*  As 
no  records  of  Endicott's  administration  have  been  preserved,  there  is  no  direct 
evidence  of  the  required  oaths  having  been  taken  by  him  or  his  councillors.  But 
it  appears  that  he  held  councils  and  elections,  made  laws,  granted  lands  and  regu- 
lated the  civil  and  religious  affairs  of  the  Colony.  Bradford's  Hist  Plym.  265,  266. 
N.  Morton's  New  England  Memorial  (ed.  1826)  187, 147, 148.  T.  Morton's  New 
Bnglbh  Canaan,  105,  in  2  Fbrce's  Hist.  Tracts.  Edward  Howes  to  John  Win- 
throp,  Jr.,  MaKh  26th  1688,  29  Mass.  Hist  ColL  267.  Hubbard's  Hist  N.  S. 
204,  109,  114,  116,  122.    1  Mather's  Magnalia,  18.    Prince's  N^  CbronoL 
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(ed.  1826)  260,  262.  1  Chalmen  Amer.  CoL  48*  8  Arcksol.  Amer.  62*54, 
note.  1  Mass.  CoL  Rec.  81,  408.  Frotbingham's  Hist.  Cbariestown,  13,  21.  1 
Palfrey's  Hist.  N.  £.  294-299,  320.     dmmwimaUh  v.  Eoxbwrp,  ante,  485,  489. 

The  right  of'  the  Company  under  the  Charter  to  make  this  deletion  of  power  . 
lias  not  been  disputed,  even  by  those  who  have  doobted  the  validity  of  the 
subsequent  transfer  of  the  Company  to  America.  1  Hoiehiiison's  Hbt.  Mass.  20, 
3C6.  1  Chalmers  Annals,  142.  fiut  it  can  hardly  be  sappoeed  that  the  Com- 
pany could  or  would  surrender  the  whole  legislative  power  to  the  government 
thus  established  by  them  in  the  Colony.  Yet  the  form  of  the  **  oath  of  the  gov- 
ernor in  New  England"  (upon  which  Counselbr  White's  advice  had  been  taken) 
omits  the  clause,  which  was  in  the  oath  of  the  govevnor  of  the  Company,  binding 
him  to  execute  the  statutes  and  ordinances  of  the  Company,  and  simply  says, 
"•  Statutes  and  ordinances  shall  yott  none  make  without  the  advice  and  coo* 
sent  of  the  counoell  for  the  government  of  tha  Mattachnsetts  Bay  in  New 
£ngland."  1  Maak  CoL  £ec  39,  44,  849,  851,  899.  8  ArchsM^  Amer.  80  *, 
86,  40,  96,  97.  The  Company  do  not  teem  attar  this  to  have  paesed  any  orders 
in  England  for  the  government  of  the  Colony ;  and  the  langnage  used  in  their 
letters  of  instructions  b  rather  that  of  suggestion  than  of  command.  1  Mass. 
CoL  Kec.  403,  405,  406,  407,  408.  8  Arohssol.  Amer.  54  note,  102,  106,  106^ 
107.  Higginson  and  those  who  came  over  with  him  in  1629  ^  were  all  oombined 
together  into  one  body  poUticke  under  the  same  Govemoor."  Higginson's  New 
England  PUntation  (1629)  1  Mass.  Hist.  Coll.  128. 

Some  of  the  early  uairatives  would  lead  us  to  suppose  that  the  assooiaftiou  had 
formed  the  purpose  to  come  to  America  befiure  thay  sent  over  Endioott.  John 
son's  Wonderworking  Providence,  c.  9,  12  Mass.  Hist.  ColL  69.  Hubbard's  Hist 
N.  E.  109.  But  White,  the  earliest  of  all,  says  that  **  the  good  report  of  Captaina 
Endecott's  government,  and  the  enorease  of  the  Colony,  began  to  awaken  the 
spirits  of  some  persons  of  competent  estates,  not  fomerly  engaged."  Plantet'k 
Plea,  48,  in  2  Force's  Hist.  Tracts.  See  also  Govemcn*  Dudley's  letter  to  the 
Countess  of  Lincoln,  March  12th  1630-1, 8,Ibid.  The  fot  mention  of  the  project 
in  the  records  is  under  date  of  July  28th  1629,  and  is  that  Cradook,  the  gover- 
nor of  the  Company,  ^  read  certain  propositions  conceived  by  himselfe,"  to  wit| 
for  reasons  given,  **  to  transferr  the  government  of  .the  plantation  to  tliose  tluA 
shall  inhabite  there,  and  not  to  continue  the  same  in  subordination  to  the  Com* 
paiiy  heere,  as  now  it  is ; "  and  after  repeated  discussions,  it  was  voted  on  tha 
29  th  of  August  '*  that  the  government  and  pattoni  should  bee  setled  in  New  Eug* 
land,  and  accordingly  an  order  to  bee  drawne  upp."  1  Mass.  CoL  Bee  49-51 ; 
3  ArcliSBoL  Amer.  47-49.  4  Savage's  Geneal.  Diet.  609,  On  the  16th  of  Octo- 
ber, after  the  transfer  had  been  decided  upon,  but  before  the  details  had  been 
arranged,  the  Company  wrote  a  letter  to  **  the  Governor,  Captaiae  Endioott," 
in  which  they  gave  no  hint  of  the  proposed  chaoge  *r  perhaps  only  because  they 
had  not  determined  what  to  say  to. him  about  it;  for  at  that  meeting  it  was 
^  conceived  fitt  that  Captaine  Endecott  continue  the  government  there,  unless 
just  cause  to  the  cuntrarie."  1  Mass.  CoL  Bee.  56,  57, 409 ;  8  Archseol.  Ameit 
54  note,  59. 
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At  a  general  OMit  held  in  London,  on  tlie  SOtli  of  Octolier  1629,  Gorermyr 
Cradock,  without  fbnnally  festgntng  his  office,  **  aeqnainted  those  present,  that 
the  espetlall  oocanen  of  stiminoninge  tins  coort  was  for  the  election  of  a  new 
governor,  depotie,  and  aewatante,  the  gOTemment  being  to  bee  transferred  into 
New  England,  aooordtng  to  the  former  order  and  resoliition  of  the  Compafiy ;  * 
and  John  Wnithrop  (who  had  recently  joined  the  Company,  and  whh  others 
signed  an  agreement  on  the  39th  of  Angutt  1029  ^  to  eknbarke  ftn*  the  said  plan- 
tation br  the  firM  of  M«i«h  next,*  **  provided  always,  that  before  the  last  of 
September  next  the  whole  goremment  together  with  the  patent  for  the  said 
pbntalioB  be  first  hy  an  order  of  court  legafiy  transferred  and  established  to 
remain  with  ns  which  MiaU  faihahite  npon  the  said  plantation ;  '^  was  ^  chosen 
Id  be  gov«mOT  for  the  ensoing  yeare,  to  hegin  on  this  present  day;  who  was 
pleased  to  accept  thereof,  and  thereopon  toeke  the  oath  to  that  place  appertttne- 
ing."  And  Cradook,  Endicott  and  others  were  at  the  same  tSme  elected  assist* 
antSL  Hntcbineon^  Coll.  26.  John  Winthrop,  Jr.  to  John  Wlnl^rop,  August 
fist  1629,  t  Winthrop's  Hiift.  N.  E.  (8d  ed.)  Appendix,  492.  1  Mass.  CoL 
See.  69,  6a    8  ArohsBOl.  Amer.  xdx,  61-48  6t  nol^ 

Winthrop  sailed  in  the  Arbella  on  the  29th  of  March  1686,  arrited  and  was 
received  by  Endieott  ftt  Salem  on  the  19th  of  Jnne.  But  his  first  official  act  in 
the  Colony,  so  ftr  as  is  known,  (except  the  settlement  of  a  diffbrence  between 
the  captain  and  the  passeiigers  of  another  Tessel,)  was  the  marriage  of  his  prede- 
cessor on  the  18th  of  August  1  fl^nthrop's  Hist  K.  fi.  1-86.  He  may  not 
have  assumed  the  hmnediote  gorernment  of  the  Cokmy  sooner,  because  the  year 
for  which  Endteott  had  been  chosen  had  ncA  expired;  for,  as  above  stated, 
EncEcott  had  been  chosen  Oovemor  of  the  Colony  on  the  80th  of  April  1629, 
for  one  year  t^er  he  should  take  his  oath  of  ofllce  and  until  a  successor 
shouU  be  chosen ;  nodoe  of  this  election  did  not  leave  England  until  the  end  of 
May ;  and  to  judge  from  the  voyages  of  Endicott  and  Winthrop,  the  length  of 
the  passage  was  about  three  months,  which  would  hare  brought  him  to  about 
the  middle  of  Augoet  1699.  But  fit  has  generally  been  assumed  that  Endicott's 
connnission  was  superseded  by  Winthrop^9  arrival.  2  Winthrop's  Hist.  N.  £.  25, 
Savage's  note.  1  Feltfs  Annals  of  Salem,  157.  Shaw,  C.  J.,  In  CommonweaUh  v. 
JRosr&tirjf,  anie^  467.  And  Winthrop  was  certainly  known  in  the  Colony  from 
that  time  as  **  the  €k>vemor,"  and  as  such  **  entertained  several  pnbliqoe  per- 
sons ;  ^  while  Endicott  was  called  by  the  humbler  title  of  ^  Captain,*'  under 
which  (either  as  the  leader  of  the  fiiit  band  of  colonists,  or  as  having  pre- 
viously held  military  rank)  he  appears  when  first  mentioned  in  the  records,  and 
which  is  used  in  the  Charter,  as  a  synonym,  apparently,  of  ** chief  commander** 
or  *•  governor  "  of  the  Colony  by  appointment  of  the  Governor  and  Company. 
Bradford's  Letter  Book,  8  Mass.  Hist  Coll  74-76.  Hul^nTs  Hist  N.  E.  186, 
181.    1  Mass.  Col.  Bee.  17,  25,  74.    1  N.  E.  Geneal.  Beg.  208.    Anie,  505. 

By  the  Charter  the  time  of  the  annual  election  of  Governor  of  the  Company 
was  fixed  on  the  last  Wednesday  of  Easter  term.  Winthrop's  election  on  the 
89th  of  October  1629  was,  somewhat  irregularly,  made  for  one  full  year  IVom 
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Ibat  daf.  1  Um.  CoL  Bm.  li,  5ft.  Sdwaid  JokoMrn  itatet  that  on  the  fSd 
of  Auguft  leso  'Ukefint  conrt"  ma  holdoa  en  board  Winihrop's  ship  the  Ar- 
bella,  and  that  Winthrop  was  then  *^  chosen  governoor  for  the  remainder  of  that 
>ear  1 8^0."  Woaderworkiag  PnmdenGe,  e.  1 7,  li  Mass.  Htft.  ColL  6 7.  This, 
not  appearing  on  the  reoonli  of  the  Cknnpaax  (in  whkh  there  is  a  Uank  leaf 
between  the  meetings  in  Englaad  and  Wintbrop's  fixst  court  of  assistants  in 
the  Colony)  has  been  doubted  bjr  some  of  the  beet  authoritiea.  Prince's  N.  £. 
Chionol.  914.  1  WttitfaBop*s  Hist  N.  £.  80,  SavageTs  note,  i  SaTage's 
QeneaL  Diet.  609.  1  Palfrey's  HiaU  N.  £.  817,  note.  And  it  is  very  possible 
that  Johnson  may  have  erraneously  taken  this  date  finom  the  first  court  of 
aBsitftaats  (which  had  no  power  by  the  Charter  to  elect  a  governor)  at  Charlee- 
town.  But,  onless  •ame  uareoorded  eleetion  was  had  daring  this  summer,  Win^ 
thrq>  acted  without  anthority  {at  least  after  the  ejq^iratbn  in  October  of  the 
year  for  which  he  had  in  terms  been  ehosen)  until  the  regular  annual  election 
in  May  1631 ;  for  the  records  contain  no  evideaoe  of  any  iotetmediate  election. 
1  Mass.  CoL  Beo.  6»-^7.  At  Wintbrop's  aeeottd  court  of  asristant^  «'  Captaine 
£n£cott,  haviage  beene  ibnneriy  chosen  an  assistant,"  was  sworn  as  such^ 
whether  under  his  election  in  EngUnd  in  the  pvevioos  October,  or  under  some 
intermediate  ofection,  snch  ae  is  mentioned  by  Johnson,  does  not  appear. 
1  BlasB.  CoL  Kec  60,  76.  The  dnpUoate  charter,  under  whwh  Eadicott  governed 
the  Colony  beiore  Winthrop's  arrival,  is  still  preserved  at  Salem  in  the  Athe* 
HMuoi  liUvry.  The  Charter  broa^^  over  by  Winthrop  is  in  the  State  House 
at  Boston.  In  1666  Cndook  addressed  Winthrop  by  the  aame  title  which  hail 
been  conferred  on  Bndieott  ton  years  befiire,4inls,  606.  86  Masa  Hist  Coll.  1 28. 
In  later  times  the  kgality  of  the  transfer  of  the  govertunent.  of  the  Com* 
|tatiy  in  America  has  been  donbted  by  some  audioritiaik  1  Hutchinson's  Hist. 
Mm.  368  note,  166,  867.  1  Chafanens  Annals,  186,  148.  Bobertson's  Hist 
Amer.  c.  10.  1  Qrahame'e  Hist.  U.  8.  (Amer.  ed.)  882.  1  Story  on  U.  & 
Const.  §$  64,  66.  But  the  step  was  taken  after  serious  consideration,  and  under 
the  advice  of  John  White,  the  counsellor,  by  whom  the  Charter  had  probably 
been  drafted,  Johnson's  Wonderworking  Providence,  e.  7, 18  Mass.  Hist  ColL 
68.  Prince's  2^.  £.  ChronoL  864.  1  Hutchinson's  Hist  Mass.  20.  8  AixshssoL 
Amer.  cvi.  1  Palfrey's  Hist  N.  £.  806,  807.  The  Charter  contained  no  limita> 
tion  of  the  plaee  of  holding  ^'^aneral  oenrts,"  or  ^  courts  of  aaristanu ; "  and  ex* 
pressly  provided  that  it  should  be  lawful  for  the  Company  at  any  time,  ^  to  take, 
leade,  carry  and  traaspoit"  to  the  Colony  any  English  subjects,  or  any  stran* 
gen  that  would  became  sach,  <*  not  by  espeoiall  name  restrayned  "  by  the  king; 
and  that  the  Charter  shoald  ^  be  oonitmed,  repated  and  ai^jadged  in  all  cases 
most  favorably  on  the  behalf  and  for  the  benefitt  and  behoofe  of  the  saide  Gov- 
ernor and  Company  and  their  sueoessofn."  1  Mass.  CoL  Bee.  18, 14, 19 ;  Anc. 
Chart  11, 17.  If  the  «'oopy  of  the  dooqnet  of  the  grant "  quoted  by  Chaknets 
(1  Annals,  147)  limited  them  to  England,  the  omisskm  of  that  restriction  in  the 
Charter  certain^  had  no  tendency  to  perpetuate  it  In  September  1680,  De* 
oember  1632  and  January  1638,  the  privy  council  passed  ord«e  for  the  beaefii 
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of  the  Company,  with  evident  knowledge  that  the  governor  and  die  greater  part 
of  the  assistants  had  left  England.  1  Palfrey's  Hist  N.  £.  819  note,  865  &  note. 
f  Archasol.  Amer.  60,  note. 

On  the  quo  warranto  brought  by  Sir  John  Banks  as  attorney  general  in  1686, 
service  was  made  only  upon  the  members  remaining  in  England;  and  the  judg- 
ment, rendered  upou  Matthew  Cradook's  default,  was  ^*  that  he  should  be  con- 
victed of  the  usurpation  charged  in  the  information,  and  that  the  liberties, 
privileges  and  franchises  of  the  Company  be  seised  into  the  king's  bands.** 
Hutchinson's  ColL  101-104  ;  1  Hazard's  Hist  CdL  101-104.  This  judgment 
was  never  treated,  either  in  Massachusetts  or  in  England,  as  a  dissolution  of  the 
corporation.  1  Hutchinson's  Hist.  Mass.  89,  507.  1  Chalmers  Annab,  162.  I 
Palfrey's  Hist.  N.  E.  408,  404,  686^69.  In  1678  Sir  William  Jones  and  Sir 
Francis  Winningtou  as  attorney  and  solicitor  general  gave  an  opinion  **that 
neither  the  quo  toarrarUo  was  so  brought,  nor  the  judgement  thereupon  so  given, 
as  could  cause  a  dissolution  of  Hie  said  charter."  1  Cfaafaners  Annals,  489.  And 
see  The  case  of  the  City  of  London,  8  Howell's  State  Trials,  1340  ^  se^. ;  St.  2 
W.  &  M.  sess.  1,  c.  8 ;  4  Mod.  58 ;  12  Mod.  17, 18 ;  1  Show;  278,  279,  280;  Mass. 
Hist.  Soc.  Proceedings  1859,  156-160. 

In  1677  the  two  English  chief  justices,  Rainsfotd  and  North,  were  of  opinion 
that  the  Charter  **  made  the  adventurers  a  eorporatioa  upon  the  place."  1  Bel* 
knap's  Hist.  N.  H.  Appendix,  xxxiv,  xxxv.  Sir  William  Jones,  as  attorney 
general,  gave  an  opinion  in  1679  upon  the  conflioting  rights  of  the  Massachusetts 
Colony,  and  of  Mason,  claiming  under  grants  from  the  Council  of  Plymouth, 
in  which  he  recognized  that  the  Company  **  transported  themselves  and  made 
a  settlement  upon  the  said  lands"  pursuant  to  the  Charter;  and  advised  thai 
Mason's  claim  to  lands  within  their  jurisdiction  was  sulgeot  to  the  colony  statute 
of  limitations  of  1657,  if  passed  by  an  assembly  duly  constituted  according  to  the 
Charter ;  and  must  be  tried  in  the  courts  of  the  Colony,  **  liable  to  sueh  appeal  as 
the  Charter  allows,  if  it  allows  any."  1  Hutchinson's  Hist  Mass.  284-287. 
8  Mass.  Col.  Bee  422.  4  Mass.  CoL  Reo.  pt  I.  288.  And  Sir  Bobert  Sawyer, 
his  successor,  (who  obtained  the  judgment  against  the  Charter  in  1684  upou 
other  grounds,  and  who  was,  as  Mr.  Hai^grave  says,  **  a  great  lawyer  "  and  **  in 
general  an  over  devotee  to  the  court  and  to  prerogative,")  gave  an  opinion  thai 
*^  the  Patent  having  created  the  grantees,  and  their  assigiis,  a  body  corporate, 
they  might  transfer  their  charter,  and  act  in  New  England."  1  Chalmers  An- 
nals, 173.  82  Mass.  Hist  Coll.  278.  Pref.  to  Hale's  Jurisdiction  of  the  House 
of  Lords,  cxli,  cxlii.  And  see  1  Bancroft's  Hist  U.  S.  845,  858 ;  8  Amer.  Jurist, 
288-241 ;  CommonweaUh  v.  Alger^  7  Cosh.  66,  92,  98;  Otmmanwealth  v.  Au^ 
bury,  ante,  480,  481. 

Before  the  Colony  Charter  was  obtained,  ^  all  men  inlendinge  to  goe  in  per- 
son or  to  send  over  "  were  required  to  sign  an  obligation  ^  to  bee  tyed  to  such 
orders  "  for  the  division  of  lands  in  the  Colony  as  should  be  agreed  upon  in  Eng- 
land ;  and  within  two  months  after  obtaining  tike  Charter,  a  scheme  was  adopted 
tor  sneh  an  allotment  of  the  lands  as  to  promote  the  building  of  towns.    1  Masa 
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Col.  Bee.  28,  43 ;  8  ArofaMol.  Amer.  16,  86.  CommonweaUh  v.  Roxbury,  ante, 
484, 485.  At  Wintfarop's  second  court  of  assistants,  immediately  following  the 
order  naming  Boston,  Dorchester  and  Watertown,  cited  ante,  486,  *«  it  is  ordered 
that  noe  person  shall  plant  in  any  place  within  the  lymitts  of  this  pattent  with- 
out leave  from  the  governor  and  assistants  or  the  major  parte  of  them,"  and 
those  already  settled  at  Agawam  (afterwards  Ipswich)  were  ordered  to  come 
away.  1  Mass.  Col.  Bee  76.  On  the  2Sd  of  March  1680-1  the  court  of  assist- 
ants ordered  ^  every  towne  within  this  pattent  '*  forthwith  to  provide  arms  for 
its  inhabitants.  1  Mass.  Col.  Rec.  84.  At  first  <«the  severall  plantations"  were 
repeatedly  taxed  as  such  by  the  court  of  assistants  for  pablic  purposes.  1  Mass. 
CoL  Rec.  77,  83,  88,  98,  108,  110.  Ante,  469  note,  486.  But  on  the  14th  of 
May  1684  the  powers  of  taxation  and  granting  lands  were  declared  to  be  in  the 
general  court  only ;  and  the  towns  were  directed  how  to  levy  taxes,  and  author- 
iced  to  choo^te  deputies.  1  Masa.  CoL  Bee.  117,  118,  120.  Ante,  460  note,  480, 
481.  28  Mass.  Hist  Coll.  202,  208.  Taxes  were  afterwards  laid  upon  towns  by 
the  general  court.  1  Mass.  CoL  Bee  128,  188,  149,  168,  166,  176.  In  May 
1681  and  June  1686  the  general  court  required  every  town  to  provide  standard 
weights  and  measures.  1  Mass.  CoL  Bee  87, 148.  On  the  8d  of  September 
1684  a  committee  of  nine  was  appointed,  to  *'sett  out  the  bounds  of  all  townes 
not  yet  sett  out  or  in  difference  betwtxte  any  townes,"  and  provision  made  for 
its  pay.  1  Mass.  CoL  Bee.  126, 127.  In  1684-6  towns  were  ordered  to  main* 
tain  the  captains  of  their  companies,  and  to  provide  powder  houses.  1  Mass. 
CoL  Bee.  127,  188.  On  the  8d  of  September  1686  ««it  is  agreed  that  heie> 
after  noe  dwelling  bowse  shalbe  builte  above  halfe  a  myle  from  the  meeteing 
bowse,  in  any  newe  plantation."  1  Mass.  CoL  Bee.  167;  Ante,  489.  On  the  8d 
of  March  1636-6  towns  were  directed  to  send  ten  armed  men  each  to  the  gen^ 
eral  court;  and  were  authorized  **to  demolishe  bowses,"  bailt  **in  any  towne 
liberties,  prejuditiall  to  the  townes,  without  leaTO  from  the  townes."  1  Mass. 
CoL .  Bee.  166,  168.  And  on  the  same  day  the  order  was  passed,  which  is 
printed  ante,  460,  note,  authorizing  towns  to  grant  lands,  make  by-laws  and  Im- 
pose fines  for  their  breach,  and  choose  town  officers.  Similar  <»rders  were  passed 
soon  afterwards  in  the  Plymouth  Colony.  11  Plym.  CoL  Rec.  81>88;  Plym. 
CoL  Laws,  (ed.  1886)  68->70.  Towns  were  not  expressly  authorized  to  sue  and 
be  sued  until  1694,  nor  formally  incorporated  until  1786.  ProT.  St.  6  W.  &  M., 
Anc.  Chart  279.  St.  1786,  e.  76,  §  8.  See  2  Dane  Ab.  698 ;  WiUard  v.  New- 
buryport,  12  Pick.  229-231 ;  SpatUdingT.  LofodL,  28  Pick.  77,  78  ;  Comtnontoealth 
V.  RoaAury,  ante^  486,  496,  496,  600.  The  determination  of  the  boundaries  of 
towns,  either  by  perambulation,  by  agreement  between  towns,  or  by  the  general 
iX)nrt,  did  not  affect  the  titJe  to  lands  within  their  limits.  Porter  v.  SuUiaan,  7 
Gray,  444,  460.     CommmweaUh  v.  Roa^fwy,  ante,  496,  496,  601,  602. 

On  the  6th  of  July  1681  it  was  ordered,  that  ^  Conants  Ileland,  Noddles 
Ileland,  Tompsons  Ileland,  togeather  with  all  other  ilelands  withm  the  lymitts 
of  our  pattent,  shalbe  appropriated  to  pnbliqne  benefits  and  uses,  and  to  remaine 
itt  the  power  of  the  governor  and  jusiatanti  (for  the  time  being)  to  be  lett  and 
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diapoeed  of  by  them  to  helpe  towcmiB  pab2ii|«i*  cbMgoa.*  1  16us»  CoL  Baa 
89.  On  the  Sd  of  April  1633  ^  Conaofs  JMaod  or  Gorefiior^i  Qarden  "  (now 
GoTemor's  Itlaod)  **  with  «U  th«  libertiM  aod  previlidgotof  fiahiiig  and  fowleing," 
was  granted  to  Governor  Winthrop^  be  covenanting  ^  to  plant  «  vineyard  and 
an  orchyard  in  the  aamey**  and  paying  a  certain  anaoal  i«at»  which  was  afterwarda 
fijced  at  *<  a  hogshead  of  the  best  wyae  that  shall  grow  there^"  and  later  At 
*'  two  buflbeUs  of  apples  every  yeare,  one  bosbeU  to  the  governor,  and  anotiier 
to  the  general!  court  in  winter*  the  aame  to  bee  of  the  best  apples  there  gvowing." 
1  Mass.  Col.  fieo.  94,  139,  2M,  9^U  In  1<$«4^  Lang  Mmd,  I>eer  Island, 
U(^  Island  and  Spectaole  Island  were  gvaated  to  the  inbabitonts  of  Boston,  and 
Tompsou's  Hand  to  the  inhabitants  ol'Doschester*  in  fee,  at  certain  annual  rents* 
1  Mass.  Gal.  Bee*  116, 139.  Noddle's  Island,  now  £ast  Bostoo,  was  granted  in 
fee  in  1633  at  a  yearly  rent  to  Samuel  Maveriok,  who  had  resided  there  before 
the  arrival  of  Winthrop.  l  Mass.  Col.  Bee  104*  1  Hmtchinson's  Hist  Mass.  26. 
It  would  seem  that  the  order  of  1640,  deolariag  the  fiats  to  belong  to  that  island 
may  have  had  reference  to  Maverick's  title,  reither  than  to  the  jurisdiction  ai>" 
quired  under  the  iotennediate  order,  by  which  ^  Oodles  IsiaiNd  is  li^d  to  Boston." 
See  orders  of  1636-7  and  1640,  anTe,  465  note,  49^ 

The  first  intHoatioi  of  a  division  into  eovnties  ison  tha  3d  of  March  1636-4, 
when  *^  it  is  ordered,  that  there  sbalbe  ib«r  courts  kept  every  quarter,  l,  att 
Ipswich,  to  which  Newebency  shall  belcnge ;  3,  att  Salem,  to  whioh  Sangus  shall 
belonge ;  3,  at  J^we  Towne^  to  which  Chwrkon,  Concord,  Mnad&ytd  and  Water- 
ton  shall  belonge ;  4th,  att  Boston,  to  wlueh  Bocksbury,  Dorchester^  Wey«u>the 
and  Hingham  shall  bekungd."  1  Mass.  Col.  Bee  169.  The  four  counties,  into 
which  the  whole  territoiy  of  the  Massachnsetts  Coloi^  was  divided  in  1643, 
seem  to  have  received  their  names  finom  their  relative  positions — Essex  being 
the  eastern,  Middlssez  in  the  middle,  Snffi>lk  tlM  southern,  and  (old)  Nor^»lk 
the  ttorthem.  3  Maaa  CoL  Bee  38;  onis,  464  note.  Hampshire  County  was 
created  in  1663.  4  Mass.  CoL  Bee  pt  II.  62.  In  1630,  so  much  of  Norfolk,  as 
had  not  in  the  mean  time  been  set  off  to  New  Hampshire,  was  incorporated  into 
Essex.  6  Mass.  Col.  Bee  264.  The  Colony  of  Plymouth  was  divided  into  the 
counties  of  Plymouth,  Barnstable  and  Bristol,  by  an  net  of  1635,  before  its  an- 
nexation to  Massachusetts  by  the  Province  Charter.  Pljopu  CoL  Laws,  (ed. 
1635)  20 ;  (ed.  1336)  294,  395,  The  islands  of  ^antncket  and  Martha's  Vine- 
yard and  adjacent  islands,  when  transferred  by  that  charter  iroai  New  York  to 
Massachusetts,  constituted  Duke's  County,  &om  which  Nantucket  was  set  off  as  a 
separate  county  in  1695  by  Prov*  St.  7  W.  3i  M.  Prov.  Laws,  (ed.  1736)  38 ; 
(ed.  1759)  62.  Worcester  County  was  oraated  in  1730,  Prov.  St.  4  G.  2,  Ane 
Chart  484 ;  Berkshire  in  1761,  Prov.  St.  1  &  3,  Anc.  Chart  638 ;  Norfolk  (new) 
in  1793,  St.  1792,  e.  73;  Hampden  in  1811,  <SL  1811,  e  61;  and  Franklin  in 
1812,  St.  1811,  c.  137.  The  boundaxiw  of  oeunties  are  coextensive  with  the 
limits  of  the  Commonwealth,  for  all  purposes  not  affected  by  the  Constitution 
and  laws  of  the  United  States.  QommoMmkh  v.  P^Un^  12  Met.  387.  Com^ 
monweakk  v.  Alger^  7  Cush.  82.    Dunham  v,  Lan^h^re^  3  Gri^,  272.    Conman^ 
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Tim  Ootony  Cli«rt«v  vested  in  the  goverameot  of  tiM  Ooioa^  both  th«  right  of 
property  md  ttra  right  OfgoT^nmneDt  fin  the  am  sfaorei  and  tide  watenk  2  Dane 
Ab.  601.  Ornimonwed/IA  v.  OnrlMtowH,  1  Hck.  1S6.  iXU  ir.  JFdrsAdMs  7  Me^ 
445.  We9t6n  y.  .SbmjMeM,  S  Ousb.  3M.  OpmrnofiiMo^a  ▼.  ilfycr,  7  Cnsb.  65,  66, 
81,  98.  CommonumaUh  ▼.  Rovbmry,  ante,  479,  481,  489^  493.  But  a  grant  of 
land  froon  that  go^emment  is  not  tn  be  held  to  include  the  «ea  ehore  withont  clear 
words  or  necessary  fanpficatioa.  OommontMolik  ▼.  Roxhay^  ankf  493.  The  d^ 
Ject  of  the  only  grant  relied  oa  by  the  deftadants  in  this  case  seems  to  have 
btjen  to  define  the  inland  boundaries  aad  not  thoM  towards  Ilia  shors.  See  BaH^ 
Jeff,  argttendo,  471,  47t,  and  records  there  dted;  Shaw,  C.  J.  ante,  487.49(>. 

In  1639,  GoTcmor  Winthrop  says,  <•  the  peopk  had  long  desired  a  body  of 
laws,  ami  thought  their  condition  f<ery  nasaih  while  lo  much  pow«r  rested  in  the 
discretion  of  magistrates."  **  Two  great  reasou  theM  wera,  wfaioh  caused  most 
of  tlte  magistrates  and  some  of  the  eMers  not  to  he  rery  fbrward  in  this  matlori 
One  was,  want  of  suflkient  experience  of  the  nature  and  disposition  of  die  peo* 
pic,  considered  with  the  condition  of  the  ooualry  and  ether  cSrounistances,  which 
made  them  conceive  tliat  such  lawe  would  lie  fittest  for  us,  which  should  arise 
pro  re  nala  upon  ocoaoons,  etc.,  aad  so  the  faiws  of  Bnghiad  and  other  states 
grew,  and  therefore  the  fundamental  laws  of  England  are  called  customs,  €onm&' 
fftdines.  S.  For  that  it  wouid  professedly  transgress  the  limiti  of  our  charter, 
which  provide,  we  shall  make  no  laws  Topugaaat  to  the  laws  of  England,  aad 
that  we  were  assured  we  most  do.  But  to  raise  op  laws  by  prautioe  and  custom 
had  been  no  transgression.*'  **  At  length  (to  satisfy  the  people)  it  proceeded." 
1  Winthrop's  Hist.  N.  E.  81f ,  3S8.  2S  Masa  Hist  OolL  104-^909.  By  Sham, 
G.  J.  in  CornmontMoAA  ▼.  Alger,  f  Cush.  71.  And  the  Body  of  Liberties,  the 
first  code  of  laws  of  the  Massachoselts  Cobny,  vras  inaUy  adopted  in  December 
1641.  These  laws  were  not  printed,  but  were  published  ia  manuscript  under 
tlie  snperintendence  of  a  committee  of  which  Governor  Endicott,  then  deputy 
governor,  was  chairman ;  and,  Governor  Winthrop  says,  ^  established  for  three 
}-eare,  by  that  experience  to  have  them  fhliy  amended  and  established  to  be  peiv 
petnair  1  Mass.  Col.  Rec.  844,  346.  t  Winthrop's  Hiit.  N.  £.  55.  At  the 
next  sestfion  of  the  general  court,  on  the  90th  of  May  1649,  ^  the  lawes  were  read 
over."  9  Mass.  Col.  Rec.  9.  And  belbre  the  expiration  of  the  three  years  com^ 
mittees  were  appointed  to  Tevise  the  Body  of  Liberties,  and  orders  relating  to  it 
were  passed  every  year  afterwards  until  1648.  3  Mass.  Ool  Bea  39,  61, 109 
128,  157, 168, 196,  909,  217,  997,  280,  2|9,  246,  269,  288.  8  Mass.  CoL  Bee  6 
26,  46,  74,  65, 125,  180, 142. 

The  next  edition  was  printed  late  in  1648,  or  early  in  1649.  2  Mass.  CoL 
Rec.  268,  266.  8  Mass.  Col.  Rec.  162.  <•  A  eoppy  of  the  printed  lawes,"  was 
among  the  papers  **  left  in  honnored  Mr.  Winthrop^  study  "  at  his  death,  which 
took  place  March  26th  1649.  8  Mass.  Ool.  Bee  179.  Hull's  Diary,  8  ArchsM)L 
Amer.  1 78.  But  no  copy  of  this  edition  is  kaowa  to  ha  in  eidstence.  88  Masa 
VOL.  IX.  33 
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Hist  Coll.  195.  The  reaaon  of  this  may  perhaps  be  found  in  a  petition  of  Rich* 
ard  Russell,  the  Colony  treasurer,  on  the  22d  of  May  1651,  representing  that 
*'  by  the  court's  incoradgment "  he  had  *'  purchased  the  h0t  printed  lawbookes, 
and  by  reason  of  the  courts  alteration  of  sume  things  in  those  bookes  niade  them 
unvendible,  insomuch  that  your  petitioner  lost  above  tenn  pounds,  a  great  part 
turned  to  waste  papers,  and  many  of  them  burnt;"  upon  which  the  general 
court  **  allowed  him  twenty  pounds  out  of  the  next  country  rate."  58  Mass.  Ar- 
chives, fol.  18.  S  Mass.  Col.  Rec.  282.  4  Mass.  Cd.  Rec  pt.  L  50.  And  in  an 
order  of  May  14th  1659  the  general  court  say,  "The  bookes  of  lawes,  of  the 
first  impression,  not  being  to  be  bad  for  the  supply  of  the  country,  putt  us  upon 
thoughts  of  a  second."    47  Mass.  Archives,  35. 

The  Body  of  Liberties  did  not  determine  or  define  the  title  in  the  sea  shore 
between  high  and  low  water  mark.  But  on  the  4th  ot  June  1644  the  deputies 
appointed  a  committee  ^  for  to  conader  of  the  bill  presented  to  the  bowse  con- 
cerning mens  proprieties,  and  to  returne  theire  thaughtsof  the  particulers  therein 
exprest"  8  Mass.  Col.  Rec.  4.  It  may  be  conjectured  that  this  bill  was  the 
original  draft  of  the  ordinance  declaring  the  title  of  proprietors  of  land  on  the 
sea  shore  to  extend  to  low  water  mark  or  one  hundred  rods,  which  is  now  well 
understood  to  have  been  passed  not  in  1641,  but  in  1647.  28  Mass.  Hist  CoIL 
215.  Shaw,  C.  J.,  in  Commonwealth  ▼.  Aiger,  7  Cosh.  67,  68.  Resolve  of 
1649,  ante,  465  note. 

In  the  earliest  times  of  the  Colony,  before  the  passage  of  any  ordinance  on 
the  subject,  wharves  were  built  by  the  proprietors  of  land  bounding  on  the  sea, 
by  the  permission  or  authority  of  the  towns,  and  with  the  approval  of  the  general 
court  The  earliest  order  of  this  kind,  appearing  in  the  Boston  town  records,  b 
one  of  January  2l8t  1638-9,  by  which  **  there  is  granted  to  the  owners  of  the 
wharfe  and  crayne  an  hundred  acres  of  land  at  Mount  Woolystone,  next  to  the 
allotments  already  graunted,  towarde  the  repayring  and  mainteyening  of  the 
said  wharfe  and  crayne."  1  Boston  Town  Rec.  27.  On  the  25th  of  May  1640, 
«*  Mr.  Edward  Ting  is  granted  to  digg  turfe  of  the  island  lieing  among  the  flats 
by  the  mill  feild  going  to  Charlestowne."  1  Boston  Town  Rec.  45.  On  the  6th 
of  October  1641,  «<  Francis  Willoughby,  Edward  Tinge  and  Edward  Bendall" 
presented  a  petition  to  the  general  court,  representing  that  they  "  have  benne  att 
greate  costs  and  charges,  to  the  expense  of  a  greate  part  of  our  estates  in  erect- 
ing warehouses  and  firaming  of  wharfes  with  many  other  neoessaryes,  for  expe- ' 
di  tinge  and  safe  hindinge  of  such  comodetyee  and  goods  as  come  (not  onelye 
from  aboute  home,  but  alsoe)  from  further  partes,  expedient  and  useful!  accord* 
ing  to  our  liopes  and  intentions  for  the  publique  good,"  and  praying  the  court  "  to 
appoynte  unto  us  a  certaine  rate  for  wharfage,  porterage  and  bowsing  of  goods ; 
that  having  your  worships  autboretye  for  our  demands  and  dues  in  this  case  by 
this  honored  corte  provided,  we  may  not  ( justlye)  offendo  anye,  by  our  owne  de- 
mande."  On  this  petition  the  general  court  appointed  a  committee  **  to  settle 
rates  of  wharfage,  porterage  and  warehouse  huire,  and  certify  at  the  next  gen- 
erall  court,  and  the  order  to  stand  the  meanewhile."    60  Mass.  Archives,  foL  1. 
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1  Mass.  Gol.  Bee.  841.  And  see  2  Mass.  Col.  Kec.  170,  205;  8  Mass.  Col.  Rec. 
82,  88.  On  the  29tli  of  Kovember  1641,  the  town  granted  to  Valentine  Hill 
^*  and  to  his  associates  "  ^  all  the  wast  ground  (common  highway  and  proprieties 
reserved)  from  the  point  of  the  marish  betweene  Mr.  William  Tynge's  pales  and 
John  Lowe's  howse  there  as  it  is  now  staked  out,  to  the  uppermost  corner  of  Mr. 
Edward  Tynge's  proprietie  neare  the  key  already  staked  out,  and  so  round  hy 
Rdward  Bendall's  to  the  point  forementioned,  for  so  many  yeares,  as  the  charge 
they  shall  bestowe  in  purchase  of  their  neighbours  theire  late  wharfinge,  and  in 
building,  making  and  repairing  such  wharfes,  creekes,  or  coves,  within  this  five 
yeares  now  next  comming  shall  amount  unto,"  &c. ;  with  license  "  to  take  tun- 
nage  of  all  such  vessells,  and  wharfage  of  all  such  goods,  as  shall  there  arrive  or 
make  use  thereof  during  the  sayd  termes;"  provided  "that  all  such  whose 
grounds  doe  butt  on  the  wast  grounds  above  granted  or  highwayes  there,  shall  be 
free  to  import,  land,  and  export,  within  this  jurisdiction  (except  by  way  of  mer- 
chandise) all  their  owne  goods,  wood,  timber  and  other  things  being  originally  of 
this  jurisdiction,  without  any  charge ; "  and  "  snch  warehouses  or  other  houses  as 
they  shall  erect  during  their  tenne  they  shall  be  allowed  for  by  the  towne  after 
such  rate  as  they  shall  be  valued  to  be  there  worth  without  respect  of  the  place ; " 
and  **  such  wharfes,  as  they  shall  make  there,  they  shall  leave  in  good  repaire, 
and  so  as  they  may  be  of  use  to  the  towne  at  the  end  of  the  time ;  **  and  also 
^  sufficiently  wharfe,  and  from  time  to  time  keepe  in  repaire  the  creeke  next  unto 
George  Burden's  house  fitting  for  the  lading  and  unlading  of  lighter  of  twenty 
tunne  in  ordinary  tydes  on  eyther  syde  thereof; "  and  *•  provided  also  that  if  Mr. 
Edward  Tynge  shall  within  hve  yeares  now  next  cominge  wharf  in  that  part  of 
the  waste  betweene  the  inside  of  the  crosse  wall  and  Mr.  Hill's  wharfe  end  "  he 
shall  enjoy  ^  the  sole  libertye  of  tunnage  and  wharfage  by  and  upon  the  same, 
without  contributing  to  any  other  charge."  1  Boston  Town  Rec.  56,  57.  In 
the  allotments  of  lands  recorded  in  1635  estates  of  Valentine  Hill  and  others 
were  bounded  **  by  the  common  shore."  1  Boston  Town  Rec.  22.  In  1643  and 
1644  there  were  grants  by  the  town  of  Boston  to  many  a  person  of  '*  liberty  to 
wharf  before  his  propriety."  Boston  Town  Rec.  Wheeler  v.  Stone,  1  Cush/  818. 
The  orders  above  quoted  seem  at  least  to  prove  a  usage  similar  to  that  which 
was  established  in  Rhode  Island  by  a  colonial  statute  in  1707,  and  has  continued 
there  to  the  present  day ;  and  which  has  also  prevailed,  without  any  express 
statute,  in  Connecticut  and  New  Jersey ;  by  which  the  proprietor  of  the  upland, 
though  he  has  no  title  below  high  water  mark,  may  build  wharves,  and  thus  ex- 
clusively occupy  the  space  between  high  and  low  water  mark.  Angell  on  Tide 
Waters,  (2d  ed.)  236,  287.  1  Swifli's  System,  841.  Chapman  v.  Kimball,  9  Conn. 
88.  Simons  v.  French,  25  Conn.  846.  Oough  ▼.  Belt,  I  Zab.  156  ;  2  Zab.  441 ; 
8  Zab.  624.  State  v.  Jersey  City,  1  Dutcher,  525.  State  v.  Brown,  8  Dutcher, 
18.  I1ie  main  object  of  the  Massachusetts  Colony  ordinance  has  always  been 
understood  to  be  to  induce  the  erection  of  wharves  for  the  benefit  of  commerce. 
Storer  v.  Freeman,  6  Mass.  488.  Commonwealth  ▼.  Charlestown,  1  Pick.  188. 
Walker  v.  Boston  Sf  Maine  Railroad,  8  Cush.  24.  And  see  Dutton  v.  Stron*!,  1 
Black,  82. 
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But  there  is  some  evideBce  which  goes  further,  and  tends  to  thov  that  the 
towns,  without  any  other  l^iaUiiye  autiiority  than  m\^%  be  derived  from  the  act 
of  March  Sd  168^-6,  (anU^  460  aote,  611,)  exercieed  the  power  of  making  ab- 
solute grants  below  high  water  mark.  The  right  of  towns  to  appropriate  **  Bshing 
and  fowling,"  at  least,  if  not  **  bays,  ooree  and  riverai"  was  recognized  in  the  or- 
dinance of  1^1,  afUCi  ^6^  note.  And  their  right  to  appropriate  fish,  if  not 
appropriated  by  the  legislature,  has  been  affirmed  by  judicial  decision,  and 
called  by  Chief  Justioe  Parsona  a  **  role  of  our  common  law.**  But  towns  ha^ 
no  right  of  property  in  fisheries  withb  their  Umtts;  and  their  power  ceases  npon 
a  regulation  of  the  whole  subject  by  the  legislature^  CooUdge  ▼<  WiUianyt^  4 
Mass.  144.  Randdph  Y.Bratntree^  4  Masn  SI  7.  2  DaAe  Ab.  700,  701,  70€w 
DUl  V.  Warekam,  7  Met  446.  On  the  31st  <^  July  1648,  the  town  of  Boston 
granted  to  Henry  Siosone  and  others  **  and  their  parteners  all  that  eove  (alreaJy 
bounded)  on  the  norwest  side  of  the  eaosey  leading  toward  Charlestown,  with  att 
the  salt  marish  bordering  thereupon  tfonnd  about  not  fbnneriy  granted  to  any 
other  (reserving  liberty  from  time  to  time  to  make  use  of  any  part  thereof  for 
repayring  the  said  causey)  to  have  aad  enjoy  the  said  cove  and  marish  to  them, 
and  their  heirs  aad  assignee  fiMrever.**  1  Boston  Town  Bee.  66.  Ib  1898  the 
supreme  judicial  court,  assuming  that  this  grant  was  made  afler  the  passage  ef 
the  ordinance  annexing  the  fiats  to  the  nplaiid,  held  that,  in  the  absence  of  any 
proof  of  the  boanda  referred  to^  it  passed  the  whole  cove*  Rwd  v.  BoMon  MiU 
Corporation,  6  Piek.  166^170.  On  the  Sad  of  March  l<kG,  propositions  were 
*<  presented  to  the  townsmen  on  the  behalfh  of  the  inhabitants  of  the  northend  of 
the  towne  of  Boston"  for  bniidii^  a  «« fiMtifieation  at  Walter  Merry's  Point* 
upon  certain  terms,  one  of  whioh  waa  ^  that  the  ground  nor  fiats  before  the 
sayd  worke  may  not  be  disposed  of  by  the  towne  unto  any  particular  man's  ias- 
ploy  to  the  pr^dice  of  the  said  worke."  And  on  the  SOth  of  the  same  month 
^  George  Halsott  is  graanted  liberty  to  set  downe  a  cawsey  ten  foot  sqnare  from 
bis  wharfe,  at  the  northend  of  it,  to  low  watter  marke,  and  that  passingers  shall 
come  and  goe  free  to  iW  1  Boston  Town  Bee.  79.  A  resolve  of  the  genend 
court  in  1649  declared  lands  below  high  water  mark,  set  apart  by  the  inhabits 
ants  of  a  town  for  the  purpose  of  thatehing  houses,  not  to  be  affected  by  the 
subsequent  ordinance  annexing  the  flats  to  the  upland*    Anta,  466  note. 

In  speaking  of  the  common  law  of  England,  Umidng  the  right  of  proprietors 
of  land  bounding  upon  tide  waters  to  high  water  mark,  it  was  assumed,  withool 
discussion,  by  Shaw,  C.  J.,  that,  in  this  respect,  (ae  was  donbtless  the  case  m 
most  others,)  ^  the  first  settlers  of  MaasachusettB  regarded  the  kiw  of  England  as 
their  law,  and  governed  themseWes  by  it"  CommontoeoUh  ▼.  Alger,  7  Cush.  60, 
94.  But  with  all  deference  to  so  great  an  authority,  it  may  be  doubted,  in 
7iew  of  the  precedents  jost  cited,  whether  the  eariy  settlers  of  Massachusetts 
thought  of  the  peculiar  title  of  the  govemmeat  m  lands  flowed  by  the  tide,  unti 
they  were  led,  in  the  firaming  of  aeodeof  law%  to  determine  the  relative  righta  ef 
the  pubKe  and  of  individuals;  or  whether  they  then  dki  anything  more  than  to 
define  and  make  i^ertain  a  aomewhot  indefinite  usage  which  had  already  £^own 
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up.  So  thought  Jamas  SuUivan,  wh»  had  lieon  cue  of  the  fint  judges  of  the 
snpreiBe  judicial  court  after  the  Bewhitiaii.  ^  From  iho  fim  seMleBDent  of  the 
Colony  of  Massachuaettflt"  he  sayi*  *^  thai  goecranient  ptadiaed  upon  the  pnnoi- 
fklea  of  thia  provittOD."    SoJliTan  Oo  Land  Titles,  386» 

Chief  Justice  Paveons  said  that  the  nde  establishad  by  the  ordtnance  had  1^ 
usage  acquired  *^ibrceaa our  egouooB  lav;"  and  tint  the ord'nunee  itself  '^waa 
annulled  with  the  Charter  bj  the  authority  of  which  it  was  nsade."  Stater  v.  JPVas. 
fllflfi,  6  Mass.  438.  But  the  ivdidiAyofthejudgOMotagaiMtt^  charter  in  1684 
(fimnded  on  chaiigea  of  having  illegally  letted  taxee  and  dntiest  coined  money, 
and  imposed  au  oalh  of  8delity)  was  doaied  hy  tho  hoaso  of  commons,  and 
"*  questioned  by  vary  greaft  authorifty  in  fingland,"  and  was  never  admitted  here. 
32  Mass*  Hist.  ColL  246^278.  I  Hiitohinian's  Hiet  M«ml  847, 886.  1  Chalmera 
Annals,  415.  6  Mass.  Gel  Bee  418*^31^  488-441,  488-488,  466.  By  Shaw, 
C.  Jn  in  CmmenwMlih  v.Aiger,  %  Cush.  76.  The  act  of  1888,  referred  toomes^ 
486,  andaaotfaer  aei  amendiiBg  it,  wen  passed  after  notice  of  the  repeal  of  the 
Charter.  6  Mass.  Coi  Bae^  470,  478.  Awi  almost  the  last  act  of  the  last  gen* 
eral  court  held  under  the  C<^iiy  Charter  was  to  appoint  **  a  committee  for  a 
jraposmtory  <£  snob  papem  oa  file  with  the  aecaetary  as  reihr  to  our  charter,  and 
as^tations,  firom  time  to  time^  he  the  security  thereof,  with  sncb  as  referr  to  our 
title  of  our  land,  by  purchase  of  Indeans  or  otherwise^"    fl  Mass.  Col.  Bee.  616. 

Andres  indeed  pretended  that  all  graats  of  hukb  were  afoided  by  the  repeal 
of  the  Cbajter.  1  HotehiMOD's  Hist.  Masn  821,  882,  880.  2  Bancroft's  Hist 
U«&42&  But  after  ho  wasdeposed^on  the  22d  of  Jane  1688,  ^*  at  the  coaTontion 
of  the  govemour  and  oouacil  and  repveseatativas  of  the  Massaefansets  Cohmy,  it 
is  declared  that  all  the  laws  made  by  the  Govevaour  aad  Company  of  said  colony, 
that  w«;e  in  fofoe  en  the  twelCkh  day  of  May  one  tbousaod  six  hundred  eighty 
six  (soLcept  any  that  are  rep^gaant  to  the  laws  of  Bagland)  are  the  laws  of  this 
colony,  aad  eoatinue  ia  foreo  tiU  farther  settlomeat,  to  whscA  all  inbabitamts  and 
residents  here  are  to  give  due  obedienee^"  8  HotofainsoQ  Papers,  872,  in  Mass. 
Hist  Soc.  Lib.  This  12th  of  May  waa  the  fint  day  of  the  political  year,  and 
before  the  arrival  of  tAe  fimi  royal  iwmrajasioa  after  the  repeal  of  the  charter. 
6  Mass.  Col.  Bee.  618,  816.     1  Hatohiasoa'a  Hist.  Mass.  808. 

The  opinion  expressed  by  Chief  Justice  Paraena  apoo  the  effect  of  tJie  repeal 
of  the  Charter  was  probaUy  dctived  from  Jac|gs  Tretrbridge,  with  whom  he  had 
studied.  7  Mass.  20.  Kw^if^'a  Biog.  Shcttohsa,  48.  Judge  Trowbridge,  aa  ap* 
pears  by  his  owa  maaasoripta^  (n^iob  ha«e  paesed  from  his  nephew.  Chief 
JiMtice  Dana,  into  the  po«essie»  of  the  latter^  gmndsoa*  Mr.  Edmund  Trow- 
hfidge  Dana,)  gave  an  opinioii  that  rape  was  aot  entitled  to  die  benefit  of  clergy 
hy  the  laws  of  the  ProTinco,  because  the  ProT.  8t.  of  8  W.  8  did  not  make  it  a 
aew  &kmy,  but  only  reaffirmed  the  law  as  it  stood  belbre^  by  the  cobny  laws  of 
1648  and  1868,  or  the  English  Sts.  of  18  ft  28  BAir.  8  aad  18  £liz. ;  aad  added» 
•«The  old  ohaHer  was  taoeted  ia  ].888»  aad  thwpapan  the  laws  of  Eagkmd 
aaiivad  here.  If  9»p9  under  the  eMehaitar  shoaU  not  be  thought  fekmy,  nei 
Vang  ahsolntelgr  puaiahahle-Wtlh  death>yet  as  these  wua  eleven  years  bettreea 


Digitized  by 


Google 


616  NORFOLK. 


OtmmenweaUh  «.  City  of  lUnclmry,  notob 


the  old  charter  and  the  makiBg  this  set,  nrast  not  the  laws  of  England  in  that 
time  reTire,  to  as  that  rape  within  that  time  mast  be  Many  without  clergy* 
See  also  Qaincy,  58,  note ;  2  Hntchinson's  Hist  Mass.  90. 

The  contrary  opinion  cannot  be  maintained,  as  Chief  Justice  Shaw  was  wont 
to  do,  by  reference  to  the  provincial  statutes  of  May  and  November  1692  (4  W. 
&  M.),  continuing  in  force  the  colonial  laws.  Anc.  Chart  SI  8,  239.  8  Amer. 
Jurist,  119,  120.  Barker  ▼.  Bates,  IS  Pick.  256.  Commonwealth  r.  Alger,  7 
Cosh.  76,  77.  For  thosft  acts  were  disallowed  in  England,  under  the  power  re- 
s«r\*ed  in  the  Province  Charter.  Anc.  Chart  84.  2  Hntchinson's  Hiet.  Mass. 
18.  A  letter  of  December  26th  1695,  signed  by  Lord  Keeper  Somen  and 
other  lords  of  the  council,  during  the  absence  of  King  William  in  H<rflaod, 
informed  the  governor  and  council  of  Massachusetts  Bay  that  '*it  hath  been 
thought  fit  to  repeal  both  the  said  acts,  it  being  judged  necessary  that  in  any 
new  law  to  be  enacted  for  the  said  purpose  the  laws  to  be  continued  be  therein 
expressed  and  particularly  specified.'*  New  England  Board  of  Trade  Entry 
Book,  No.  85,  fol.  200,  in  State  Paper  Ofiioe  in  London.  This  letter  was  re- 
ceived by  the  governor  and  council  on  the  IStfa  of  July  1696.  Copies  of  Coun- 
cil Bee.  1696,  fol.  408,  in  Office  of  Secretary  of  the  Commonwealth.  And  the 
acts  so  repealed  were  omitted  in  all  subsequent  editions  of  the  province  laws, 
beginning  with  that  of  1699. 

But  there  was  nothing  in  the  repeal  of  the  Colony  Charter,  or  in  the  Pkt»vinee 
Charter,  or  in  any  intermediate  proceedings,  to  rednce  Massachusetts  to  the  con* 
dition  of  a  newly  conquered  country,  in  which  alone  has  it  ever  been  even  pre- 
tended that  private  rights  are  affsoted  by  a  change  in  the  fotm  of  government 
Campbell  v.  Hall,  Cowp.  208  ff  eeq.  United  States  v.  Pereheman,  7  Pet  86,  87. 
Cammfmitealtk  v.  Alger^  7  Cush.  76.  8  Amer.  Jurist,  118,  119.  And  see  1 
Hutchinson's  Hist  Mass.  816,  817.  The  Province  Charter  expressly  confirmed 
all  grants  of  lands  made  by  the  general  court  of  the  Colony.  Anc.  Chart.  26, 
27 ;  ante,  466.  George  Chalmers,  who  had  access  to  the  public  documents  in 
England,  wrote  that  on  the  arrival  of  Governor  Phipps  with  the  Province  Char* 
ter  **  the  change  which  was  made  was  scarcely  perceptible,  almost  the  same  men 
were  continued  in  power,  the  laws  and  customs  of  former  times  were  continued.** 
2  Chalmers  Annals,  MS.  And  by  the  Constitution  of  Massachusetts,  c.  6,  art  6, 
*"  all  the  bws  which  have  been  adopted  and  approved  in  the  Province,  Colony 
or  State  of  Massachusette  Bay,  and  usually  practised  on  in  the  courts  of  law " 
are  expressly  continued  in  force.    And  see  8  Amer.  Jurist,  119. 

The  colony  ordinance  of  1647  was  not  a  mere  revocable  license,  but  a  grant 
of  title,  suflicient  to  support  a  writ  of  entry,  or  an  action  of  trespass  ^tiore 
elauswn /regit.  2  Dane  Ab.  694.  Aiutin  v.  Carter^  1  Mass.  281.  Common^ 
wealth  v.  Alger,  7  Gush.  70,  71,  79,  80, 81.  Porter  t.  SulUvan,  7  Gray,  448,  445, 
449.  Alston  v.  Leeraa^  17  How.  4S2,  488.  The  Commonwealth  retains  no 
title  or  easement  in  the  fiats  so  granted,  unless  it  owns  the  Upland;  but  its  grant 
of  a  mere  easement  over  fiats  does  not  release  its  title  in  then.  Walker  v.  Be^ 
Ion  A*  Maine  Railroad^  8  Cush.  21.  Commemoeaith  y.  Boston  ^  Maine  RaUnudt 
8  Cush.  48.    Commonwealth  v.  Ro^dnuyt  ante^  499. 
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TIm  o««er«fflatinMj,  ralets  proliftMtod  bf  ihe  legiBtetnt^  reclMin  tfaenh  bf 
building  wharrei  or  otlien»iM»  id  ai  to  esclodt  Aavigaitkii,  pravided  he  does  not 
wholly  cttt  off  luft  neighbour  woan  to  Ikeir  Imomb  or  lMid&  OmimonvraAA  ▼. 
Pi0rctf,  (1790,)  IDMie  Ak«M.  iiinlM  ▼•  Oflrfffv  1  Mbm.  t31.  Siorer  y\  Frti^ 
9Km,  %  Mas.  488.  S  Dvie  AK  7(Ww  J9ov<c<imi  v.  ficMftm  ^  Maine  Railroad,  8 
Cuab.  106.  CammowumM  r.  Alftr,  7  Cosh.  75>  79^  81.  Detfrm^  v.  Long  Wharf, 
25  Mftlne,  8ftk  Low  ▼•  ITnoio^lon,  28  Maine^  182.  Or  he  may  plant  sudces 
thereon,  even  to  the  ohatruotiott  of  the  publia  right  of  fiahing.  Loeti  ▼.  MetUif, 
2  Gray,  288.  Towna  and  cities  have  Kke  righia  in  flats  owned  by  them. 
CMkig$  V.  WiOiams,  4  Mass.  144.  2  Done  Ab.  ?08.  Rkkarxb^  v^  Botton,  19 
How.  289 ;  24  How.  198.  Bot  Iho  oaiuBnOB  of  the  owner  of  8at8  to  inclose  them, 
and  their  naa  ftr  natigatkon,  or  for  iandhig  wood  and  other  articles,  do  not  yectrd 
•  dedioatiott  to  the  pablo.  Bo§l&n  v.  X«enM^  17  How.  485.  Sttae  v.  WihfHt, 
42  Mune,  2a.  Gnen  v.  CMieo,  24  Pick.  8<K  Bvidenoe  6f  possession  of  a  asa- 
ibere  by  indindaal  inhabitnnts  of  a  town,  ia  no  evidenoe  of  a  right  in  the  town. 
Sak  V.  Ptau,  19  Pi^  187.    Ch^m  v.  CMwo,  24  Piok.  78. 

All  peraaoB  have  t&e  right  to  nae  onindoaed  flats  tiar  the  paipoess  of  naviga- 
tion. Drabt  v.  CWfw,  t  Cnab.  418.  Comfnonwakh  v.  i4%wr,  7  Gush.  74,  78, 
18,88,89.  Jloiam  vuiCamrta,  17  How.488,484.  Dterii^  ^r.  L^ng  Whoff,  96 
Maine,  88.  Otrri$h  v.  lAwm  Wharf,  28  Maino,  892.  Tide  waters,  capable  of 
anataimng  vessala  of  any  deaeri^^tfam  with  tbehr  loading,  fbr  imrposes  really  U)ie<\il 
to  trade  or  navigation,  at  any  state  of  the  tide,  cannot  bo  obstrooted  with  dams, 
highways  or  bridges,  without  aathority  of  the  legiilalano.  Ikmbary.  Vmal  (1801) 
Sonivan  on  Land  IMea,  288,  287 ;  2  Dane  Ah.  688,  898.  Cammenwaoiik  v. 
Caambti^  2  MaM.  482.  AmnM  v.  MtCMkih,  10  Maas.  71.  Omnmma)9alik  v. 
CkoHeitawt^  1  Pick.  184*188»  Kmt^  v.  SiaHon,  6  Pick.  484,  496.  iRewe  v. 
OrmiU  Bridf$^  81  Pick.  847«  C^orfaMaiffi  v.  Coawfy  CammMontrty  8  Met 
302.  MarhUkwd  ▼.  Countjf  CbmmwmfMrfls  8  Gray,  262.  OmmmMfokk  v. 
RtuAwry,  ante,  498.  i2toton/aoii  t.  BasUm,  19  How.  26^  But  the  iegialatura  of 
the  Coouttonweakh  may  anthoiiae  a  bridge  aerosa  tide  watara.  CoatmonarsoJItft 
▼.  Breed,  4  PieL  488.  CammcmioMfcA  ▼.  Nem  Bedfufd  Bridge,  2  Gray,  289.  It 
ia  tide  water  wherevor  the  ebb  and  flow  of  the  tide  ia  felt,  whether  the  water  is 
salt  or  fresh.  The  JSmg  ▼.  SmUhy  2  Doug.  444.  P4fmu$s  v.  Ehamrd,  7  Pet.  848. 
Lapi»k  V.  Btmgor  Bank^  8  GreeoL  88.  After  flata  have  been  filled  up  by  the 
owner,  the  consent  of  the  legislatera  is  not  aeoeasary  to  the  location  of  a  high- 
way over  the  land,  iienaiaao  v.  Hunting^  I  Gray,  219«  A  town  er  «ity  cannot 
lay  out  a  highway  ftr  boats  or  vasaek  on  tide  wator,  oven  ovor  flats  owned  by 
ttseir  in  fee.  Richardson  v.  Boiion^  24  How.  194,  188.  As  to  the  power  of  a 
Uion  or  city  to  fill  op  a  ctoek  to  remove  a  nnisanee,  aea  Baker  v.  Boeion,  12 
Pick.  188. 

The  legislatHra  may  withoat  compensation  prohibit  taking  gravel  ftom  a 
heaeh,  or  buikltttg  upon  fiats,  whenever  in  ihrnr  opinion  aneh  piohibilion  would 
benefit  navigatioa.  Commewwealth  v.  Teutkiburg^  11  Met  88.  Cuatmonwea^h  v. 
Aiger^  7  Cosh.  8^404.    Bmion  v.  learoia,  17  How.  488.    They  may  anthoriae 


Digitized  by 


Google 


520  NOBFOLK. 


Ooiiuiumw«allh  «i  Gi^  of  Boxbiny,  notob 


a  mill  corporation  to  ezdade  water  from  flats  to  maintain  a  tide  mill,  making 
reasonable  compensation;  Botton  jr  Rtxdnay  Miil  Corporation  ▼.  Newman^  IS 
Pick.  467 ;  and,  on  compensating  isQch  corporation^  may  take  the  basin  to  formH 
by  the  tide  mill  for  other  public  improvements.  Bo9Um  WaUr  Power  Co,  v.  Bosh 
ton  if  Worceiier  Eailroad,  28  Pick.  360.  Such  exclnsioil  of  the  tide  water  does 
not  affect  the  title  ta  lands  in  the  basin.  Commonweakh  v.  RoaBl>ury,  ante,  456, 
499.  The  mill  acts  do  not  apply  to  tide  mills.  Murdock  ▼.  Stkknojf^  8  Gush. 
lis.    And  see  CogauM  t.  Eutx  AM  Corporation^ 6  Pick.  94. 

On  the  laying  out  ci  a  raUfoad  orer  flats,  the  damages  thereby  occasioned  to 
sn  adjacent  wharf  may  be  recovered  by  its  owner.  AMy  v.  Eastern  Railroad, 
6  Met  871,  872.  8o  may  the  expense  of  raising  other  flats,  rendered  necessary 
by  the  building  of  the  railroad  to  enable  the  owner  to  enjoy  them.  Common^ 
wealth  v.  Boeton  jr  Mame  EaUroadf  8  Gush.  68.  But  the  expenses  of  structures 
necessary  to  protect  land  from  the  effect  of  a  change  in  the  currents  of  tide 
water  by  the  erection  of  a  drawbridge  are  too  remote*  Fitchburg  Railroad  t. 
Boston  jr  Maine  Railroad^  8  Gush.  88.  The  fact  that  a  railroad  is  laid  out  over 
tide  water  does  not  preclude  a  claim  for  compensation  lor  the  oonstruction  of 
another  railroad  across  its  track.  Grand  Junction  RiHroad  v.  ComUy  Commit 
sioners^  14  Gray,  666.  A  dty,  constructing  a  drain  dischaipng  into  tide  water 
in  such  a  manner  as  to  cause  accumulations  at  the  end  of  a  wharf  and  impede 
the  access  of  vessels  thereto,  is  liable  for  the  damages  so  occasioned.  Richardson 
V*  Boston^  19  How.  270. 

The  owner  of  flats  has  no  right,  either  against  the  Gommonwealth  or  against 
coterminous  proprietors,  to  have  his  flats  kept  open  for  the  ebb  and  flow  of  the 
tide,  either  for  tide  miUs  or  Ibr  navigation ;  but  only  to  the  flow  of  the  water 
below  low  water  mark,  and  to  some  access  thereta  Davidson  v.  Boston  jr  Mmne 
Railroad,  8  Gush.  105, 106.  Brightman  v.  FatrAoMfi,  7  Gray,  271.  Boston  ▼. 
Lecraw,  1 7  How.  486.  Richardson  t.  Boston,  19  How.  269.  The  Gommonwealdt 
ftill  owns  the  flats  below  the  limit  of  the  ordinance ;  and  the  erection  of  a  wharf 
upon  them  without  authority  is  a  nuisance,  at  least  if  it  obstructs  navigation. 
Commonwealth  v.  Pierce^  (1790)  2  Dane  Abb  696.  Commomoetdth  ▼.  OoioniM- 
Shield,  (1 796)  Sullivan  on  Land  Titles,  286 ;  2  Dane  Ab.  697.  Commonwealth  v. 
May,  (1808)  8  Amer.  Jurist,  190  note.  Boston  jr  Roa^nay  Mill  Corporation  i. 
Newman,  12  Pick.  466.  Commonweailih  v.  Alger,  7  Gush.  92.  Commonwealth  v. 
Roxbury,  ante,  497.  Commonwealth  v.  Wright^  8  Amer.  Jurist,  185;  Thach. 
G*  G.  211.  But  such  flats  may  be  granted  by  the  legislature,  and  a  statute  aa> 
thoriaing  the  extension  of  a  wharf  over  them  is  an  iirevocable  grant.  Fitehburg 
Railroad  v.  Boston  jr  Maitu  Railroad^  8  Gush.  87. 

What  is  iiigh  water  mark  has  never  been  acQudged  in  this  coomionwealth.  But 
it  would  seem  to  be  the  ordinary  high  tide.  Storer  v.  Freeman,  6  Mass.  489. 
Commonwealih  v,  Charlestown^  1  Pick.  182.  Porter  v.  SMean^  7  Gray,  448. 
Commonwealih  v.  Roaebwry,  anU,  477,  488,  491.  SU  1814,  c.  89,  f  2.  Hale  de 
Jure  Maris,  in  Hargrave's  Tracts,  12,  26,  26.  Bl^ndeU  v.  Catterall,  6  B.  &  Aid 
290.   Lowe  v.  Govett^  8  B.  &  Ad.  868.   Attorney  General  t.  Chambers,  4  DeGe^ 
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Macn.  k  Gord.  218.  Cortdyau  ▼.  Van  Brandt,  2  Johns.  862.  Oalveston  ▼. 
Ifemird,  28  Tex.  899.  Yet  the  low  water  mark  intended  by  the  ordinance  if 
not  the  ordinary  ebb,  bat  where  the  tide  ebbs  the  lowest,  beeause  there  it  may 
be  most  important  to  extend  a  wharf.  Sparhawk  v.  Btdlardy  1  Met.  97,  107. 
Walker  V.  Boston  {f  Maine  BaUroad^  8  Cush.  22.  Gerrish  t.  Union  Wharf,  26 
Maine,  895,  896,  contra,  A  boundary  **  by  low  water  mark  "  is  sufficiently  cer- 
tain in  a  verdict  upon  a  writ  of  right  Adams  ▼.  Frothingkam,  8  Mass.  867,  864. 
Upon  a  gradual  change  in  the  channel  of  a  ri-ver,  the  increase,  whether  arising 
from  natural  causes,  or  from  a  combination  of  natural  and  artificial  causes,  be- 
longs to  the  owner  of  the  land  or  fiats  to  which  it  is  attached.  CommonweaUk 
V.  Pierce^  2  Dane  Abw  696,  Adams  t*  Frothingham,  8  Mass.  868.  Dutdap  v. 
Stetson^  4  Mason,  866,  867.  If  thatch  islands,  covered  with  water  at  ordinary 
flood  tides,  carry  with  them  any  title  in  the  fiats  adjoining,  it  is  only  towards 
bw  water  mark.  Thornton  ▼.  Foss^  26  Maine,  404,  406.  Islands  formed  below 
low  water  mark  belong  to  the  Commonwealth.  Hopkins  Aeademy  ▼•  Dkkmson^ 
8  Cush.  650.    MiddUiawn  ▼.  Sage,  8  Conn.  228. 

The  ordinance  applies  to  the  shores  of  the  open  sea,  as  well  as  to  creeks,  corea 
or  rivers.  Barber  y.  BaUs^  18  Pick.  255.  Sale  y.  Pratt,  19  Pick.  197.  Com- 
monwealth  v.  Alger,  7  Cush.  76.  The  words  **  riparian  proprietor "  have  been 
heedlessly  extended  from  rivers  and  streams  to  the  shores  of  the  sea.  If  it  is 
necessary  to  express  it  by  a  single  acy^ctive,  the  term  '*  Httoral  proprietor,"  as 
used  by  the  plaintiff's  counsel  in  CommonweaUk  v.  Roxbury^  ante^  472,  and  by 
the  supreme  court  of  the  United  States  in  Boston  v.  Leoraw,  17  How.  482, 488, 
is  more  accurate. 

The  difficulty  of  applying  the  rule  of  the  ordinance  to  the  confiicting  claims 
of  coterminous  proprietors  was  percttved  very  early.  In  1688  the  following  ques* 
tion  was  presented  (by  whom  does  not  appear)  to  the  general  court ;  *'  In  regard 
the  law  entituled  Libertys  common  doth  give  to  all  that  border  upon  highwater 
mark  the  flats  lying  before  their  land  downe  to  low  water  mark.  Hence  Query. 
When  soverall  proprietors  have  land  bordering  upon  a  cove  which  is  more  than 
a  semicircle.  Q»  Whether  a  line  from  the  citxsumference  to  the  center  of  the 
semicircle  ought  not  be  the  bounds  to  each  mans  propriety,  and  not  low  water 
mark."  By  a  plan  annexed  the  question  would  appear  to  have  arisen  in  Brain- 
tree.  The  magistrates  thereupon  on  the  17^  of  May  1688  passed  the  following 
act,  which  however  was  not  consented  to  by  the  deputies :  *<  For  fbrther  expli^ 
nation  of  the  law  granting  to  all  proprietors  of  lands  butting  upon  the  salt  water 
interest  in  the  flatts  to  low  water  mark.  Resolved  upon  the  question.  That  where 
lands  are  so  circumstanced  as  that  to  continue  their  bounds  on  strait  lines  to  the 
lower  water  mark  would  unavoidably  interfere  one  with  another,  the  flats  adja- 
cent to  low  water  mark  shall  be  divided  in  proportion  to  each  proprietors  breadth 
opon  high  water  mark :  Provided  alwayes  this  act  of  the  court  shall  not  be  con- 
sinied  to  disturb  any  orderly  settlement  formerly  made."  47  Mass.  Archives,  54« 

The  general  rules  for  the  division  of  flats  among  coterminous  proprietors,  so 
fitf  as  they  can  be  ascertained  firom  the  adjudged  cases,  may  be  thus  stated : 
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Ist.  The  intaafeion  of  the  ordinanoe  wa^  "  if  praoAcshlej  to  giTe  to  e^exj  pro- 
prietor tbe  flats  in  ftoat  of  hia  uplandt  of  equal  width  with  his  lot  at  low  water 
mark."  WUde,  J.,  in  Grap  ▼.  Delmct,  5  Cueb.  IS.  And  see  IhtrfiM  ▼.  .inni, 
1 7  Pick.  45.  Whether  the  propiietor  of  npland,  otwi  if  boundiBf  oo  a  core,  cao 
olaim  flats  in  any  other  direction  than  towards  kyw  water  aoark  has  not  been 
adjudged.  The  late  Chief  Justiee  Shaw  aod  Mr.  fianunl  Hoar,  sitting  as  re^ 
erees,  awarded  that  he  ooukl ;  Chief  Jastice  Parker  and  Mr.  Jnatioe  WiMs  wore 
of  <^inion  that  he  oould  not  Jqm8  v.  B^^Um  Mill  Cmrptfration,  %  Pick.  151, 15$ 
Eu9t  V.  Boslon  Mill  CerponUmm,  %  Pick.  161,  167.  And  sae  nomtm  ▼.  Foes, 
S6  Maina,  405. 

2d.  The  nearest  obannei  iroia  which  the  tide  neyar  ebhB»  thoagfa  not  adapted 
to  navigation,  is  the  limit.  Sparkmek  y.  B^aSatd^  1  Met  107.  AMy  v.  Bam^ 
0m  MaUroad,  5  Met  870.  W^tlker  ▼.  Boston  (f  Mmm  RaOreadt  8  Carii.  2),  14. 
Attorney  Gemetal  v.  Bottmi  Wharfs  IS  Gray, 

8d.  The  direction  of  the  side  linea  of  the  flats  is  not  govemed  by  that  of  the 
side  lines  of  the  upland.  Rutt  T.  Botiom  Mill  Oorpomtiony  6  Pick.  16^.  Piper 
V.  Rickardinm^  9  Met  158.  Cwrtio  v.  J^Vaaoif,  9  Cnsh.  4M|  44«.  Smenon  ▼. 
Ta^ry  9  Greenl.  48.  Unlass  eaq>reMlj  so  agraad  by  the  pattieai  Anses  v. 
Prentice^  16  Pick.  448« 

4th.  Where  there  is  nooova  or  headJaod,  a  straight  liaa  is  to  be  dr«wii  aooord- 
ing  to  the  general  course  of  tba  shore  at  high  water,  aod  the  side  Hnat  of  the  kis 
extended  at  right  angles  with  tha  shoaa  line*  Bpmrhawk  v.  BtaOonf,  1  Met  106. 
Port&r  V.  SuUkan,  7  Gray,  448.  Ik€tfitld  v.  Arma,  1 7  PitdE.  45, 46.  Kmigkt  ▼. 
Wilder,  2  CusU.  210. 

5th.  Around  a  headland,  the  hma  dividii^  the  flats  most  diveige  towards  low 
water  mark.  Wilde^  J.,  in  Gray  w.  Ddtmo,  5  Gash.  18, 18.  Skam,  C.  J.,  in  Por- 
Ur  T.  SuUmm^  7  Gray,  448.    Brntram  t.  7a^,  8  Greenl.  46. 

6th.  In  a  shallow  coiret  in  whioh  there  is  no  cfaamiel,  a  baae  Kae  may  be  nm 
across  the  mouth  of  the  cove,  and  parallel  lines  drawn,  at  right  angles  wish 
the  base  line,  from  the  ends  of  the  division  lines  of  the  upland  to  low  water 
mark.  Or^  t.  Doluoo^  5  CudL  18, 18.  Sua  Aiiomay  Gmmnd  v.  Boiton  Wkarf, 
12  Gray, 

7th.  A  deep  cove,  ont  of  which  the  tide  esrtirely  ebbs  at  low  water,  is  to  be 
divided  by  drawing  a  line  aoross  iis  movdif  givog  to  eaeh  proprietor  a  width 
upon  the  base  line  proportional  to  the  width  of  his  shore  Ine,  and  tftea  drawing 
straight  converging  lines  from  the  divisions  at  the  shore  to  the  convspondiag 
points  on  the  base  line.  This  rule  (wUch  is  fubstantially  that  aaggested  by  the 
mi^strates  in  1688,  ante^  581,)  was  flrst  revived  by  WUdo^  J.,  in  the  hypothet> 
ical  case  of  a  cove  the  cirenmlerenee  cf  which  was  twice  its  diameter,  or  deeper 
than  n  semicircle.  Rmtt  t.  BooI^  MiU  Corponiion^  6  P8ok.  167,  166.  It  has 
since  been  acted  upon  in  other  cases,  the  reports  of  which  contain  no  plan  or 
description  of  the  proportioBa  of  theooves  in  qfoestioB.  J^ptu/iiMak  ▼.  BiMurdf 
1  Met  107.  Wheeler  v.  Stone^  1  Cash.  888.  And  aee  AM9  ▼.  EoHtn  Reui- 
road,  5  Met  868, 870j  DemfiM  ▼.  jlrsM,Xf  Piok.  4ft»  46. 
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ftth.  The  direction  of  tlie  aide  lines  ef  Hats  !a  a  eote  mbj  be  modified  hf  die 
ooone  of  the  channel  bounding  thanit  or  bjr  lihe  poiilion  of  other  ehannela  between 
part  of  that  channel  and  the  upland*  W40ter  v.  JSMfon  ^  Afome  Railroad^ 
3  Cnsh.  22,  Z9^  M.  OMnnMnioMiZa  v.  Alger,  7  Cneh.  iO.  Ptfftor  t.  jSuSumhi, 
Z  Graj,  44S,  44d.   JtfonMjr  Gfdnmti  ▼.  BMTofi  Wharf,  12  Gray, 

9th.  It  aeem^  that  after  pagiu^  the  month  or  narrowest  part  of  a  cove,  the 
lines  may  diverge,  if  necessary  to  preserve  the  proportions  of  di^rent  estates. 
Waliir  V.  Boston  Sf  Mivm  JSaOroerf,  I  Cuah.  ^. 

10th.  An  agreement  of  eoterminQiis  proprietors  as  to  the  direetien  of  their 
booadaries  may  be  proved,  or  pmsomed  iVom  their  acts  and  those  of  pnbBo  an^ 
thorilLea.  Sptu^awk  y.  Buliard^  1  Met.  96.  OuriU  v.  Francis,  9  Gush.  442, 460, 
463, 466.  Adanu  v.  BoMon  Whafff  10  Gray,  .  Aiiornejf  Oeneral  r.  BosUm 
Wharf,.  12  Gray,  •  Rhiar  v.  Thmpsw,  28  Maine,  243.  Treat  ▼.  Chipman, 
36  Maine,  34.  Thai  the  lioee  ef  the  flats  at  the  fiiot  of  Sumner  Street  in  Bos- 
ton have  been  repeatedly  found  by  juries,  niKler  the  instructions  and  with  the 
approvd  of  the  oonrt,.te  be  parallel  with  the  line  of  that  street  as  established 
by  the  selectmen  about  1663.  VaUnlifia  y.  Piper,  22  Pick.  96,  96.  Piper  v. 
Eichardeofh  9  Met  163.  Drake  v.  CwHb,  9  Oush.  447  note.  In  the  large  cove 
to  the  northward  of  that  street,  the  flats  were  distributed  aceording  to  an  agree- 
ment made  in  1673  for  the  ereetion  of  a  barnoade  against  the  Dutch ;  but  the 
legal  effect  of  thai  agreement  has  never  been  judiciaUy  aeoertained.  Brimmer 
Y.  Long  Wharf  6  Fbk.  136, 138»  Wheeler  j.  Stone,  1  Cnsh.  31 9, 820.  Common^ 
wealth  V.  Alger^  7  Cask  73.  Colony  Law  of  1631,  6  Mass.  Col.  Rec.  310,  311. 
Bowditch  on  Flats,  4. 

The  ordinance  of  1647  has  been  asctended  by  usage  to  Plymonth,  to  Nantucket 
and  Dukes  County,  and  to  Maine,  altfaoagh  none  of  these  were  under  the  juris- 
diction of  Massachusetts  when  it  was  made.  SnXlvtti  oa  Land  Titles,  285. 
Barker  v.  Bates,  13  Pick;  269,  260.  Mafheto  v.  Nerton,  17  Pick.  867.  Storer 
V.  Freeman,  6  Maak  436*  2  Dane  Ab.  70L  Codman  v.  Winslow,  10  Mass.  141. 
Lqwh  «.  Bangor  Bank,  6  Greenl.  83,  93.  Weston  v.  Sat^son,  8  Cush.  354. 
Commonwealth  v.  Alger,  7  Cosh.  76.    Moukm  v.  Lihbe^  87  Maine,  486. 

The  rule  whieh  has  been  adopted  in  Maine  for  the  division  of  flats  among 
euterminous  praprietorsi  in  the  absence  of  any  agreement  between  them,  or  any 
adverse  possession,  is  to  tew  a  base  line  between  the  two  comers  of  each  bt  at 
the  shore,  and  then  xun  a  lino  from  each  comer,  at  right  angles  with  the  base 
line,  to  low  water  mark ;  and,  if  the  side  lines  diverge  from  or  conflict  with  eat'h 
other,  to  divide  etyiaUy  between  the  two  ppoprielers  the  land  exdaded  or  inclnded 
by  both  lines ',.  and  not  to  aHow  any  sobdi  vision  of  lots  to  change  the  side  lines 
aa  recpised  by  an  earlier  diviobn  of  the  npland.  How  tUs  rule  shouM  be  ap- 
plied in  a  cove  so  deep  as  te  bring  more  than  two  of  such  side  lines  into  con^iet 
with  each  other  has  never  been  diacided*  Emerson  v.  Taiflor,  9  GreenL  42. 
Kennebec  Ferr]^  v.  Bradstreet,  28  Mainet  374.  Treat  v.  Caiman,  36  Maine,  36. 
CaU  V.  Loiaell,  40  Make,  31. 

Seisin  of  flats  follows  tiss  l^^al  titdoi  nideas  an  exdesive  possession  b  proved 
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Codman  v.  Wtfislow^  10  Mass.  151.  Brimmer  v.  Long  Wharf,  6  Pick.  135.  Rust 
T.  Bogton  Mill  Corportuion,  6  Pick.  171.  Wheeler  y.  Stone,  I  Cush.  817.  Di». 
seisin  of  flats  may  be  effected  by  filling  them  up,  or  by  building  a  wharf  on  them 
and  laying  vessels  at  the  end  of  it  Rust  v.  Boston  Mill  Corporation,  6  Pick. 
158.  Wheeler  v.  Stone,  1  Cush.  815, 822.  And  see  Treat  v.  Chipman,  85  Maine, 
84.  But  such  use  of  flats  adjoining  a  wharf  does  not  necessarily  exclude  their 
use  by  others.  Gray  y.  Bartlett,  20  Fick.  192.  Deering  v.  Long  Wharf,  25 
Maine,  65.  Sailing  over  uninclosed  flats,  when  covered  by  the  tide,  will  not 
constitute  disseisin.  Brimmer  ▼.  Long  Wharf  5  Pick.  189.  Drake  ▼.  Curftf, 
1  Cush.  415-419.  Curtis  y.  Francis,  9  Cnsh.  466.  Nor  will  occasionally  cutting 
grass  on  them.  Comrnontoealth  v.  Roxburp,  ante,  499.  Thornton  v.  Foss,  26 
Maine,  404.    Yet  see  Clancey  v.  Houdlette,  89  Maine,  457. 

Since  the  passage  of  the  ordinance,  a  grant  of  land  bounding  on  the  sea  shore 
carries  the  flats,  in  the  absence  of  excluding  words.  2  Dane  Ab.  691,  699. 
Valentine  v.  Piper,  22  Pick.  94.  Drake  ▼.  Curtis^  1  Cush.  418.  But  the  owner 
may  sell  either  flats  or  upland  separately.  2  Dane  Ab.  699,  701.  Storer  t. 
Freeman,  6  Mass.  489.  Mayhew  ▼.  Norton,  17  Pick.  857.  Commonwealth  ▼. 
Aiger,  7  Cush.  80.  Porter  v.  Sullivan,  7  Gray,  445,447.  Lapish  ▼.  Bangor  Bank, 
8  Greenl.  91.  Deering  v.  Long  Wharf  25  Maine,  64.  Flats  may  pass  as  ap- 
purtenances of  a  wharf,  or  a  messuage.  2  Dane  Ab.  690,  700,  701.  Doane  v. 
Broad  Street  Association,  6  Mass.  888,  834.  Ashhy  ▼.  Eastern  Railroad,  5  Met. 
869.  Jackson  v.  Boston  ^  Worcester  Railroad,  1  Cush.  580.  Commonwealth 
V.  Alger,  7  Cush.  80.  Doubtful  words  are  to  be  taken  most  strongly  against 
a  private  grantor.  Adams  v.  Frothingham,  8  Mass.  861.  SaltonsteUl  v.  Long 
Wharf,  7  Cush.  201.  Winslow  v.  Patten,  84  Maine,  25.  Otherwise,  in  public 
grants.     CcmmonweaUh  v.  Roxhury,  ante,  490. 

The  general  principle  is,  that  a  boundary  by  the  tide  water  passes  the  flats,  but 
a  boundary  by  the  land  under  the  water  excludes  them.  Thus  flats  are  in- 
cluded in  a  grant  bounded  •*  by  the  harbor,"  Mayhew  v.  Norton,  1 7  Pick.  859 ; 
"by  the  sea  or  salt  water,"  Oreen  v.  Chelsea,  24  Pick.  77;  "by  the  sea,* 
Jackson  v.  Boston  j*  Worcester  Railroad,  1  Cush.  478;  Saltonstall  v.  Long 
Wharf  7  Cush.  200 ;  ''by  the  creek,"  Harlow  ▼.  Fisk,  12  Cush.  802 ;  «  on  the 
stream,**  Lapish  r.  Bangor  Bank,  8  Greenl.  92,  98 ;  or  "  river,"  Moore  r,  Oriffin, 
22  Mdne,  850;  or  '^bay,"  Partridge  v.  Luce,  86  Maine,  19.  On  the  other 
hand,  "by  the  shore,"  Storer y.  Freeman,  6  Mass.  489;  or  "beach,**  NUes  v. 
Patch,  18  Gray,  257 ;  or  "flats,"  Parsons,  C.  J.,  in  Storer  y.  Freeman,  6  Mass. 
489 ;  Fletcher,  J.,  in  Saltonstall  v.  Long  Wharf,  7  Cush.  200 ;  excludes  the  flats. 
See  also  Duntap  v.  SteUon,  4  Mason,  866  ;  Lapish  y.  Bangor  Bank,  8  Greenl 
90.  But  the  effect  of  such  general  words  may  be  controlled  by  specific  monu- 
ments or  abuttals.  Storer  v.  Freeman,  6  Mass.  440,  441.  Chapman  y.  Edmands^ 
8  Allen,  514.  Yet  a  specific  abuttal  must  yield,  if  contrary  to  the  intention  ap- 
parent upon  the  whole  deed.  Jackson  y.  Boston  j*  Worcester  Railroad,  1  Cush. 
579.  A  boundary  «  by  a  way,"  Codman  y.  Wtnslow,  10  Mass.  149 ;  "  by  tb« 
marsh,"  Rust  v.  Boston  MUl  Corporation,  6  Pick.  166 ;  or  "by  a  cliflf,"  Baker 
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T.  Batea^  18  Pick.  256,  261,  excludes  the  flats  beyond.  A  private  grant,  *^<mi 
the  sea  or  flats,"  or  **  by  the  sea  or  beach/'  being  amluguoixs,  paves  the  flatiL 
SaU<mstaU  ▼.  Long  Wharf,  7  Gush.  1»6.  Doane  v.  WUlcutt,  6  Gray,  335. 
^  Harbor "  or  **  flats "  is  a  monument,  which  governs  courses  and  distances. 
Mayktw  Y,  Norton^  17  Pick.  359.  Cxtrds  r.  Francis^  9  Cush.  435-440,  465. 
And  see  Brimmer  ▼.  Long  Wharfs  5  Pick.  135,  139.  The  court  will  take  into 
consideration  the  sitnation  of  the  parties,  the  state  of  the  country,  and  of  the 
thing  granted,  at  the  time,  in  order  to  ascertain  the  intent  of  the  parties.  Adam$ 
y.  Froihingham^  8  Mass.  852.  CommonwealA  t.  Roxbury^  ante^  498.  Rider  v. 
Thompson^  28  Maine,  244.  A  proprietary  grant  in  1680  of  **a  piece  of  land 
below  high  water  mark,  to  set  a  shop  upon,  not  exceeding  forty  feet  in  width," 
extended  to  low  water  mark,  if  within  the  hundred  rods.  Adame  v.  Frothing^ 
Aam,  8  Mass.  852.  But  a  grant  of  a  "  thatch  bank  "  below  high  water  mark 
does  not  paas  the  flats  towards  low  water  mark,  upon  which  no  thatch  grows. 
Lufkin  V.  HadceUy  8  Pick.  859.  A  description  of  flats  as  bounded  on  one  side 
upon  a  way  estops  the  grantor  to  deny  that  there  is  soch  a  way,  but  b  not  a 
covenant  against  the  acts  of  third  persons*  Parker  v.  Smiihf  17  Mass.  418. 
Howe  V.  Alger,  4  Allen,  206. 

Among  the  rights  granted  to  the  Masaaohnsetts  Company  by  the  Charter  were 
*'  free  libertie  of  flshing  in  or  within  any  the  rivers  or  waters  within  the  boundes 
and  lymites  aforesaid,  and  the  seas  thereunto  acOoining;  and  all  fishes,  royal 
fishes,  whales,  balan,  stargions,  and  other  fishes,  of  what  kinde  or  nature  soever." 
1  Mass.  Col.  Bee.  7,  8 ;  Anc  Chart  5.  2  Dane  Ab.  688.  2  Chalmers  Opin- 
ions, 181.  In  1645  an  *'  auditor  generaU,"  was  appointed,  and  directed,  among 
other  things,  to  **  take  notice  and  looke  after  wafls,  strayes,  goods  lost,  ship* 
wrecks,  whales,  8(c.,  or  any  such  things  of  the  like  nature  where  the  particnlax 
owner  is  not  knowne,  and  the  country  may  claim  a  priviledge  in  or  common 
right  unto."  2  Mass.  CoL  Bee  148.  8  Mass.  CoL  Bee.  55.  In  the  Plymouth 
Colony,  drifb  whales  oast  ashore,  or  floating  within  a  mile,  belonged  to  the  town  ^ 
at  sea,  beyond  those  boands,  half  to  the  Colony,  and  half  to  the  finder.  1 1  Plynu 
Col.  Bee.  62,  188,  184,  208;  Plym.  CoL  Laws,  (ed.  1685)  80;  (ed.  1836)  97, 
188, 135,  282.  In  Nantuoket,  rights  to  drift  whales  were  reserved  in  deeds  from 
Indian  proprietors  as  eariy  as  1658,  and  in  a  patent  from  James  2  in  1687. 
Hough's  Nantucket  Papers,  18  note,  182. 

In  1682,  the  exclusive  right  of  catching  fowl  opon  **  Pnllen  Poynte  or  Nodles 
Iland  "  was  granted  to  John  Peikins,  and  ConantTs  or  Governor's  Island,  *<  with 
all  the  liberties  and  privileges  of  fishing  and  fowling,"  to  Governor  Winthrop* 
1  Mass.  CoL  Bee  94,  189,  298,  801.  In  1684  a  grant  was  made  to  Israel 
Stoughton  by  the  general  court,  confirming  a  grant  from  the  town  of  Dorchester 
in  the  previous  year,  of  a  mill  right  and  a  several  fishery  near  the  mouth  of  the 
Neponset  Biver.  1  Mass.  CoL  Bee.  1 14, 1 28.  Staugkton  v.  Baker,  4  Mass.  527« 
Commonwealth  v.  Alger^  7  Cush.  99,  100.  In  June  1641,  ^Mt  is  ordered  that  a 
plantation  for  the  ftfftherance  of  fishing  shall  forthwith  bee  set  up  at  Nantascoti 
and  that  all  the  neck  to  the  fhrtherest  end  towardes  Hingham  where  the  tidt 
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•rerfloweth  sluJl  belotig  to  it.''  1  BlaaaL  Col  Reow  I26L  The  rig^  acqaired  qih 
der  such  grants  were  exprawly  reserved  in  the  sixteeml^  article  gf  the  Bedj  clT 
Liberties,  anf^,  465  note.  In  Massacbnsetta^  riYert  aj«[  doomed  navigable  90  &r 
as  the  tide  ebbs  and  flonv;  and  abovo  that  point  ibo  r^ht  of  fishing  ia  in  tie 
riparian  proprietor,  subject  however,  like  sacb  rights  acqnir^  nnder  legisUtivo 
grant,  and  all  other  rights  of  fishing,  either  in  the  se*  or  in  riTen»  to  regulation 
by  the  legislaturo,  so  as  to  prevent  the  ohstruetion  of  tho  pasoi^  of  fi^,  in  all 
eases  where  previous  statutes  do  not  amount  to  a  ooatraol  wkh  partt3s  obstructs 
ing  the  river.  SulKvan  on  Land  Titles,  286,  366.  9  DanO  Ab.  $^  696,  7«S-» 
707,  710.  Siovghtim  v.  Bakej\  4  Maas^  522.  Mckertom  y^BmikeiU  10  Ma0& 
212.  CommomoMHh  v.  Chopin^  Mt  Piek.  198.  JOmham  v.  Lemftkere^  S  Gray^ 
268.  CommtmmeMi,  v.  En&i  Ciw  II  Gmy,  247,  248.  C^mUL  %.  Mf/nck,  8  Faiyf. 
229,  '^80.  FuOer  v.  Speaf,  14  Mnwe,  ilK  Lmi  v.  Bantm^^  16  Maine,  11, 
P0(Mf8  V.  Hansford,  16  Maine,  1^    Pr^U  v,  Bmm,  47  Maine,  28^. 

The  titio  to  the  flats  seems  to  hove  been  deemod  beftro  the  Bwolutioi>  to 
earrj  with  it  the  rig^t  to  the  shoHfiflh  growing  thoreon.  Jipiwkk  Fr^prieion  v. 
Rerrioky  {X  772,)  poH^  529.  It  is  true  that  tho  iyi9cial  verdi«A  in  that  ease  Awnd 
that  the  premises  had  been  "  possessed  and  improved  "  by  tho  plaiotifis  for  nora 
than  twenty  years.  But  lk»  ooly  oQts  of  posiassioQ  or  in^roivoaieat  shown  by 
the  evidence,  or  indeed  of  whioh  tho  prondse*)  i^hiW  nninobied^  wore  eapahlov 
tras  making  anntaal  looasa  thereof*  Mr*  Dane  ia><i>  *'  By  oiur  law,  fisheries 
taking  oysters,  dig|^  elams  in  flato^grovods,  8nk  are  iMerpcnroid  hnreditamenti^ 
that  may  be  appnrtenant  to  lands  aod  terntonts/'  «<  Many  poits  of  our  flats* 
ground,  and  tho  rights  of  sea  numire,  S^o.  om  the«^  belong  to  piOfirietors  in  coi»* 
noon  and  undivided*"  2  Dane  Ab.  «90,  ^$7.  Bnt  ho  does  not  seem  to  have  boon 
vei7  dear  in  his  views  about  taking  aheUfish^  sometimet  chMsiog  it  wiiUi  ^^  digging 
sand  and  sea  monnre,*'  eometimos  vnth  ^*  fishing  and  Ibiriin^"  ondl  someiiaMa 
with  both.    2  Dane  Ab.  6IM,  «99,  7<M,  705. 

Long  since  the  Bovohskiont  taking  dam  on  tho  sea  ahero  waa  reeegnised  as 
the  subject  of  a  several  fishery,  JNain  v.  lotonon,  1ft  Pick*  15i1.  LtJceman  v. 
Butler,  1 7  Pick.  426,  The  fiist  w^adkatioat  to  tht  contrary  in  this  oommon^ 
wealth  was  in  1«42.  TFsatan  «.  iSampssn,  8  Gosh.  851*  That  oase  arose  in  the 
county  of  Plymout\  to  vriiioh  tho  Massaohusetls  cobny  ordiiaanees  prttprif*  tigors 
did  not  extend,  and  where  fishing  and  fowihig  had  been  doelared  to  ba  free  fraoi 
the  earliest  times.  Ordiaanees  1627*1686, 11  Plyca.  CoL  Bee^  5, 16, 114,  198 ; 
Kym.  CoL  Lawa,  (ed.  1$8«)  87 ;  <ed.  1886)  99,  84,  282;  824.  Yet  the  deoisioQ 
was  not  based  upon  thsrti  diakinccion,  bnt  opoA  tho  gronad  that  the  poblio  right  of 
fishing,  reservied  by  the  cok>n(y  ordinances^  oxlopdod  to  aheliflsh  as  woU  ae  to 
awimming  fish. 

The  same  dootrinoi  upon  siwiar  givands,  baa  boon  Fepaatod(y  deolared  ija 
Maine.  But  it  seems  novsr  to  havo  boon  aooossary  to  Ot  docisioa  tbero;  tat 
m\e  ease  waa  simply^  of  m  corporation,  building  a  dian  on.  kti  own  land  by  aa« 
thority  of  tho  kgislatara,  and  held  not  liohte  fl>r  ii^uriea  thereh^  oooasionod  to 
etams  on  the  flate  bolow ;  «  seeowl  waa  of  on  owner  of  flats,  held  liablo  fuc 
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Uking  oytten  tb«reoq  ont  of  iMioii  iritlMMit  lioeoM ;  aad  a  third  concerned  a 
iibftd  fishery  in  a  river,  abov9  tide  ^ator.  Parkmr  r.  CuiUr  MiUdam,  20  Maine) 
868^     MouUon  t.  liUte^  37  Maine,  47^    PnbU  v.  Br9wn^  47  Maine,  286. 

In  1856  this  doctrine  was  applied  within  the  limits  of  the  Massachusetts  Colony 
to  the  same  beach  which  was  in  dispute  in  Braum  t.  Lakemmn  and  Lakeman  y. 
Builer^  ubl  iupra^  veiy  near  the  flats  trespassed  npon  in  Ipgwich  Proprietors  v. 
Herricky  post,  529,  and  aetwithstanding  evidence  of  a  claim  of  exclusive  right, 
constantly  asserted  by  salea  of  licenses  and  otherwise^  running  back  ahnost  to  the 
time  of  that  decision.    Lakeman  ▼»  Bumkamt  7  Gray,  48  ?•  ^ 

Notwithstanding  the  worda  of  the  ordinance  of  1841,  the  public  right  of  fish* 
ing  is  not  confined  to  the  inhabitants  of  the  town.  Lokeman  v.  Buroham, 
7  Gray,  487.  2  Dane  Abu  094,  699.  The  common  right  ef  fishery  does  not 
authorize  the  public  to  ^  stakes  on  flats,  belonging  to  the  owner  of  the  upland, 
for  the  purpose  of  setting  a  seme.  Laoi»  t.  JdotUyi,  2  Gray,  267.  Duncan  t. 
SylveMter,  24  Maine,  48&i  But  below  low  w«ter  mark  any  one  may  use  a  seine. 
2  Dane  Abu  692,  698.  The  ri|^  of  taking  shellfish  does  not  include  any  right 
to  take  the  soil,  or  dead  shellfish  imbedded  tiwrein,  lor  manure*  PorUr  v.  Shekaut 
7  Gray,  435.    Mme  t.  Grifiny  22  Maine,  860. 

Timber  cast  vij^n  the  beaoh  by  the  sea,  and  not  claimed  by  any  previous 
owner,  balongs  to  the  owner  of  the  beaoh.  Barker  t.  Be/es,  18  Pick.  255. 
So  does  seaweed,  thnvwn  upon  the  shore  within  the  limits  of  the  ordinsnce  of 
1647.  Cohassti  Proprietors  v.  Tower,  (1821)  24  Law  Reporter,  788.  Phillips 
V.  Rhodes,  7  Met  828.  The  right  to  such  seaweed  depends  upon  the  present 
extent  of  the  beach,  and  not  npon  its  condition  when  the  owner  acquired  his  title. 
Phillips  V.  Rhodes,  7  Met.  825.  And  it  cannot  be  granted  away  by  the  legisla- 
ture. Cohasset  Proprietors  9.  Tower,  24  Law  Reporter,  784.  But,  by  a  recent 
statute,  seaweed  adrift,  moved  by  each  wave,  though  touching  the  beach,  may 
be  taken  by  any  one.    St,  1859,  c.  247.    Anthony  v.  Oiffard,  2  Allen,  549. 

Public  landing  places  exist  in  some  towns  by  immemorial  usage.  Common' 
wealth  V.  Manning,  8  Dane  Ab.  20.  Kean  ▼.  Stetson,  5  Pick.  495.  Coolidge  v. 
Learned,  8  Pick.  511.  In  the  Plymouth  Colony,  it  was  ordered  in  1627  «*that 
the  old  path  ways  be  still  allowed,  and  that  every  man  be  allowed  a  conve- 
nient way  to  the  water,  wheresoever  the  lot  fall.*  11  Plym.  Col.  Rec.  21 ; 
Plym.  Col.  Laws,  (ed.  1886),  80.  The  eariiest  entry  on  the  existing  town  re^!- 
ords  of  Boston  is  an  order  of  September  7th  1684,  in  Governor  Winthrops 
handwriting,  to  prevent  obstructions  of**  the  bridge  and  common  landinge  place,** 
requiring  that  **  whosoever  shall  unlade  any  stones,  timber  or  logges,  where  the 
same  may  not  be  plainly  seen  at  high  water,  shall  set  up  a  pole  or  beacon  to  give 
notice  thereof"  upon  penalty  of  paying  all  damages ;  "  this  order  to  bee  in  fonie 
from  this  daye  forward,  being  onely  a  declaration  of  the  common  lawe  herein." 
1  Boston  Town  Rec  1.  Old  landing  places  cannot  be  discontinued,  nor  new 
ones  laid  out,  without  authority  of  the  legislature.  Commonwealth  v.  Tucker,  2 
Pick.  47.  Kean  v.  Stetson,  5  Pick.  495.  Bethwn  ▼.  Turner,  1  Greenl  111. 
Window  v.  Clifford,  6  Cush.  827.    Bennett  v.  Clemenee,  5  Allen, 
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On  the  6tb  of  March  1688,  the  general  court  ordered  *'that  all  the  swampa 
conteyneing  above  one  hundred  acres,  either  belonging  to  any  towne  or  not,  shall 
lye  in  common  for  any  free  inhabitant  to  fetch  wood  att  seasonable  tymes,  with- 
out prejudice  to  the  inhabitants  where  the  same  is,  (that  swampe  onely  excepted 
lyeing  within  the  Newe  Towne  pale  towards  the  bay.)  *  1  Mass.  Col.  Rcc.  111. 
Whether  a  custom  for  all  the  inhabitants  of  a  town  to  pick  cranberries  on  a  pri- 
vate estate  is  good,  quoere.    Barnstable  v.  Tkaekery  8  Met  245. 

Oreat  ponds  were  not  at  first  reserved  as  public  property,  or  lying  in  common. 
On  the  6th  of  May  1635,  ^  there  is  500  acres  of  land,  and  a  freshe  pond,  with  a 
little  ileland  conteyneing  abonte  two  acres,  grannted  to  John  Humfry,  Esqr.  lye- 
ing betwixte  nore  and  west  from  Sangos,"  (afterwards  Lynn,)  which  pond  now  lies 
in  Lynnfield  and  Danvers,  and  is  still  known  tt  Humfrey's  Pond.  1  Mass.  CoL 
Bee.  147,  211.  Lewis's  Hist.  Lynn,  52.  But  the  Body  of  Liberties,  art  16,  and 
the  ordinance  of  1647,  declared  the  right  of  fishing  and  fowling  in  great  ponds 
to  be  free ;  and  the  latter  provided  ^  that  no  town  shall  appropriate  to  any 
particular  person  or  persons  any  great  pond,  containing  more  than  ten  acres  of 
land."  '28  Blass.  Hist  Cbll.  219.  Mass.  Ool  Laws,  (ed.  1660)  50 ;  (ed.  1672) 
90,  91 ;  Anc.  Chart  148, 149.  The  question  of  the  effect  of  the  grant  to  the 
town  of  Roxbury  in  the  principal  case  upon  the  title  to  the  pond  shown  on  the 
plan,  ante^  459,  and  the  right  of  cutting  ice  therein,  has  been  recently  ai^ed 
before  the  supreme  judicial  court,  but  not  yet  decided.  West  RosAtary  ▼.  Stod- 
dard, 5  Allen.  6. 
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Province  of  the  \  Anno  Begni  Regia  Georgii  Tertii,  Mag- 
iMbssachnaetts  Bay^  >  hob  BritannisB,  Francifld  et  Hiberniee  duo- 
Essex,  ss.  )  deciino. 

At  his  Majesty's  Saperior  Conrt  of  Judicature,  Court  of  Assize 
and  General  Goal  Delivery,  began  and  held  at  Ipswich  within 
and  for  the  County  of  Essex  on  the  third  Tuesday  of  June 
(being  the  16th  day  of  said  month)  Annoqne  Domini  1772. 

Bt  the  HoDoarable  P£T£R  OLIVER,  Esquirb,  Chibf  Justics. 
EDMUND  TROWBRIDGE,  T 
FOSTER  HUTCHINSON,    I  p.^„,^  t™«<,«. 
NATHANIEL  ROPES  &      ^Esquirbs,  Justxobil 

WILLIAM  GUSHING,         J 


Propribtors  of  Cobcmon  and  Undiyidbd  Lands  in  Ipswich 
vs*  Israel  Hbrriox  &  another.* 

Within  that  part  cf  the  Pnmnoe  of  Maasachasetta  Baf ,  which  had  previonalj  heen  in 
the  Massachusetts  Colonj,  the  public  had  no  right  to  take  shellfish  from  flats  Ijfaig 
between  high  and  low  water  mark,  within  one  hundred  rods  of  the  upland,  and  which 
had  been  improved  by  the  owner  for  more  than  twenty  years. 

The  Proprietors  of  the  Common  and  Undivided  Lands  in 
Ipswich,  who  sue  by  John  Patch  the  third,  gentleman,  Isaac 
Smith,  gentleman,  and  Isaac  Dodge,  gentleman,  a  committee  f 


*  This  report,  except  the  head  note,  is  copied  from  the  records  in  the  cos- 
tody  of  the  clerk  of  the  sopreme  jndicial  coart  at  Boston.    Bee.  1 772,  fol.  90,  91 

f  On  file  are  copies  of  a  TOte  of  the  proprietors  in  1769  as  to  the  mode 
of  calling  meetings ;  of  a  request,  in  the  required  form,  to  the  clerk  to  call  a 
meeting  on  the  18th  of  February  1771 ;  of  the  return  thereon ;  and  of  this  Tole 
VOL,  IX.  34 
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by  said  proprietors  legally  chosen  and  appointed  for  that  pur- 
pose, appellants,  vs.  Israel  Herrick,  labourer,  and  John  Herrick, 
labourer,  both  of  Glocester  in  said  county,  both  minors  under 
the  age  of  twenty  one  years,  appcBees,  from  the  judgment 
of  an  inferior  court  of  common  pleas  held  at  Ipswich  in  and 
for  the  county  of  Essex  on  the  last  day  of  March  A,  D.  177. 
when  and  where  the  appellants  in  their  said  capacity  were 
plaintiiTs  and  the  appellees  were  defimdantB.  In  a  plea  of  tres- 
pass fcMT  that  the  said  Israel  and  John  Henridc  on  the  27th  day 
of  July  A.  D.  1770,  with  force  and  arms  btoke  and  entered  on 
the  soil  and  freehold  of  the  said  proprietors  in  Ipswich  afore- 
said, being  the  southeast  part  of  [a  place  called  Bull  Island  in  ^ 
Chebaceo  River  there,  and  indoeed  and  butted  on  all  parta  by 
the  water  in  said  mer,  except  on  the  northwest  by  the  other 
part  of  said  island  owned  by  Thomas  and  Nafltanid  Lnf  kiB,t 
and  then  and  there  with  force  as  aforesaid  trod  down,  trampled 
upon,  dug,  tore  up  and  eonsniDAd  the  soil  and  thatch  banks  of 
said  proprietors  there,  and  tbereout  dug,  took  and  converted  to 
their  own  use  one  hundred  bueiieUa  of  claios  of  the  said  pro- 
prietors,  there  being  and  growing,  of  the  value  of  six  pounds, 
and  other  enormities  they  the  said  Israel  and  John  then  and. 
there  perpetrated  and  did  against  the  peace ;  all  which  is  to  the 
danage  of  said  psofiriotora  (as  they  by  said  ooisaiittee  say)  tbf 

passed  at  that  meeting :  "  Voted,  that  £nsign  John  Patch,  Capt  Isaac  Smith,  Mr. 
Isaac  Dodge  be  a  committee  jointly  or  sererallj  to  prosecute  hi  the  law  al!  per^ 
sons  that  have  or  shall  trespass  in  diging  clams  on  the  commoners'  clam  banks,  and 
parsue  the  trespassers  to  finall  Judgment  and  execution.'* 

Also  the  following  paper :  "  It  is  agreed  in  y  action  Patch  (fc.  vs.  Herrich, 
Aat  tlie  appearsnoQ  cf  one  of  the  ownmtoe  bo  admiHcd  fox  alL 

M  John  Adami.    Saml  Porter." 

♦  Wihon  fiie^dttbad  March  Ttb  IHU 

f  On  file  is  a  certified  copy  of  this  vote  of  the  proprietors  at  a  meeting  oo 
the  8th  of  August  1751 :  **The  commoners^  committee  with  Mr.  Lufkin  have 
wwed  the  state  of  the  land  at  BuUIslandf  and  settled  the  bounds  with  said  Luf- 
liia,  beginning  with  the  sootfataat  lidA  of  Boll  IaUnd»  at  th«  stake  and  stonet 
fast  ween  Mr.  Thoospson^  gyanl  and  the  Xbatoh  Lott  No*  441,  so  to  run  on  a 
itrait  line,  a*  by  the  compass^  northaait  and  by  Mafci  towards  Com  Island :  To 
vbicb  Mr.  Luf kia ooniintad  ia opMi  meeiogf' 
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mm  of  ten  pooodt.  [<*  And  the  said  Israel  Herrick ''  ^  and 
the  said  John  Henick"  respectively  <<  (by  John  Lowell  hk  gnar- 
dian  for  this  porpoee  appointed)  comes  and  defends  when,  &c. 
and  says  he  it  not  guilty  in  manner  and  form  as  the  plaintiffs 
declare  and  thereof  puts,  &e.  J.  LowelL  And  the  plaintiff 
likewise.  SamL  Pc^er."  *)  At  which  said  inferior  conrt  judg- 
ment was  rendered  that  the  said  Israel  Herrick  and  John  Herrick 
recover  against  the  aaid  proprieton  costs,  f  This  appeal  was 
brought  forward  at  said  anperior  oourt  of  judicature,  court  of 
assize  and  general  goal  delivery,  held  at  Ipswich  in  and  for 
the  comity  of  Essex  on  the  third  Tuesday  of  June  A.  D.  1771, 
and  by  consent  of  parties  said  appeal  was  continued  to  the  last 
term  of  said  superior  court,  J  when  and  where  the  parties  ap- 
peared, and  the  case  after  a  full  hearing  was  committed  to  a  jury 

*  Pleas  OB  file. 

t  In  the  court  of  common  pleas  the  verdict  was  for  tibe  defendants  generaAf  , 
a  vopy  of  which  is  on  file* 

X  Among  John  Adaae*^  nolw,  in  the  pcttesston  of  his  grandnn,  Mr.  Ghailai 
Francis  Adams,  are  the  frUewing  miamtas  cf  the  eftidenee  alt  Ihb  triid  at  Salem 
at  November  term  1771. 

*«  Patch  os.  Hjebuck.    CfauBs. 

"  Pynchon.  Grant  of  ipswieh  or  rather  juHsdietion  between  the  towns  tnm 
Glocester  town  book  1$48,  and  firom  the  Province  Seefetarj, 

^  1 767.    Peramhalftrion  irom  Oloeester  hetweea  them  and  Ipswich. 

*^  Jacob  Story.   Perambolated  te  twenty  years.    We  did  not  go  to  the  nwrsh. 

'<  Butler. 

'' Wm.  Choate.  The  line  a  iwle  in  the  neaiesi  place  I  should  think.  People 
fireely  dug. 

**  Luf  kia.  Freely  dog.  People  «a  shore,  with  the  commonetv  and  their 
assigns.  Have  been  mowing*  Talk  aboat  three  yean  abont  digiging.  Nev«r 
ibrbid  till  within  these  yeate,  and  nevor  knew  of  people's  asking  leave. 

«"  Wm.  Choate.  In  1770,  27  July,  1 7  persoM,  6  canoes,  don't  know  who  they 
are.  Israel  Herrick  and  John  Herrick,  it  was  said,  were  there.  I  went  to  them 
once,  and  told  them  they  were  trespassing  seven  yean  ago.  17il.  Give  fOs,  a 
barrel  Iqu.  a  tide  ?]  for  diggings  so  that  the  onstom  abont  %$,  a  barrel 

**  Luf  kin.  5  oanoes,  t6  persDns,  Cape  Ann  people.  Knew  John  and  Israel 
Herrick.  We  said  nothings  nor  tfaey  to  i».  4  barrells  of  meat,  100  bushels  in 
shells.    4  dollars  a  banrell.    Never  knew  prdiibited. 

^  Jacob  Davis.  Went  from  Cape  Ana  4  y«an  ago,  and  fixbid,  and  we  went 
off.    They  threatened  to  prosecute. 
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Bworn  according  to  law  to  try  the  same,  who  retarned  their  verdict 
therein  upon  oath,  that  is  to  say,  they  find  specially,  rizt. :  That 
the  southeast  peurt  of  Bull  Island,  mentioned  and  bounded  as  in 
the  writ,  is  salt  water  flatts  lying  on  an  arm  of  the  sea,  about 
two  miles  up  Chebacco  Biver,*  and  is  part  of  the  common 
and  undivided  lands  in  said  Ipswich,  and  is  the  freehold  of  the 
plaintiffs',  proprietors  of  those  landsyf  and  annually  for  the 
space  of  twenty  seven  years  last  past  hath  been  possessed  and 
improved  by  said  proprietors ;  (  that  the  defendants  entered 

«' July  29, 1744  to  1760.  Thatoh  tanks,  and  all  tbe  knobs  at  Bidl  lalancL 
Leases.    20^.  &c.  and  2s. 

**  Story.  Hii-ed  the  knobs.  I  looked  npon  it  I  hired  to  low  water  mark,  as 
much  as  the  grass.  Remember  when  there  was  no  grass  on  the  flatts,  now  there 
Is,  and  it  increases,  and  clams  under  the  thatch.  Digging  has  a  tendency  to  pre- 
vent the  grass  ^m  getting  in, 

"•  Luf  kin.  Our  thatch  grows  poorer.  They  have  dog  away  most  of  the  clams 
where  there  is  no  thatch." 

Among  the  papers  on  file  are  certificates  of  the  attendance  as  witnesses  at  this 
and  other  terms  of  Jacob  Story,  William  Choate,  Thomas  Choate  8d,  Daniel 
Lnf  kin,  Nathaniel  Lufkin,  Jacob  Davis  and  William  Butler. 

*  Among  the  papers  on  file  are  two  plans  of  the  loetu  in  qtto^  representing 
Bull  Island  as  at  the  junction  of  two  channels  two  and  a  half  miles  from  the 
mouth  of  the  Chebacco  River,  with  thatch  and  clam  banks  towards  the  sea,  and 
a  large  marsh  outside  of  them  between  Cross's  Island  and  Com  Island,  which  bor- 
der one  upon  each  channel ;  and  all  the  space  between  the  channels  is  marked  as 
^  swatch,'*  *^  marsh,"  or  *^  thatch  and  clam  banks." 

t  On  file  are  agreements  determining  the  bounds  between  Ipswich  and 
Cape  Ann  in  May  1642,  from  the  Ipswich  and  Gloucester  town  records;  an 
order  of  the  town  of  Ipswich  of  March  15th  1659,  that  "no  house  henceforth 
erected  shall  have  any  right  to  the  common  lands  of  this  town,  nor  any  person 
inhabiting  ^uch  house  make  use  of  any  pasture,  timber  or  wood  growing  upon 
any  of  the  said  common  lands,  upon  pretext  of  any  right  or  title  belonging  to  any 
such  house  hereafter  built,  without  express  leave  and  allowance  of  the  town  first 
had  and  obtained ;"  and  perambulations  of  the  bounds  of  Ipswich  and  Gloucester 
by  the  selectmen  in  1767  and  1769. 

X  The  only  evidence  on  file  of  such  possession  and  improvement  consists  of 
cofnes,  indorsed  ^  copy  of  the  ibur  first  years  that  Bull  Island  was  lett  out,"  of 
votes  of  the  proprietors  at  meetings  held  in  1 744, 1 745, 1 746  and  1 747  "  to  lett  out 
the  unappropriated  thatch  banks  to  the  highest  bidder,"  including  ^  the  knobbs  at 
Bull  Island,"  by  annual  leases ;  and  a  vote,  passed  on  the  4th  of  July  1768,  that 
a  committee  be  chosen  **  to  take  care  of  all  the  flats  and  dams  therein,  belonging 
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upon  said  soatheaat  part  of  said  island  and  dug  fifty  bushels  of 
elams;*  and  if  npon  the  whole  matter  the  plaintiffs  by  law 
can  maintain  this  action,  then  the  jury  find  the  defendants 
guilty  and  assess  damages  for  the  plaintiffs  at  four  shillings  and 
costs ;  otherwise,  they  find  the  defendants  not  guilty.  And  from 
thence  said  appeal  was  oontinaed  onto  this  court  for  advise- 
ment And  now  after  a  fall  hearing  of  the  parties  by  their 
attorneys  on  said  verdict,  and  mature  advisement  thereon,  it's 
considered  by  the  court  that  the  said  John  Patch,  Isaac  Smith 
and  Isaac  Dodge  in  their  said  capacity  recover  against  said 
Israel  and  John  Herrick  four  shillings  lawfiill  money  of  this 
province  damage,  and  costs  taxed  at  £16:  9:  8^.'' 

D.  Famhamj  N.  P.  Sargeant  if  8.  Porter^  for  the  plaintiffs-t 
J.  Adams  Sf  X  Lowell^  for  the  defendants,  (as  appears  by 
Adams's  notes)  cited  '<  Charter,  last  page ; "  ^  and  '<  Old  Colony 
Laws,  [ed.  1672]  page  90,  Tit  Liberties  Common,"  being  the 
ordinance  of  1647,  Anc.  Chart  148 ;  atUe^  465  note. 


to  the  Proprietora  of  the  Common  Lands  in  Ipswich ;  and  that  no  peraon  or  pei^ 
sons  be  flowed  to  digg  any  more  cUuns  than  for  their  own  use  and  to  be  ex- 
pended in  the  town ;  and  that  all  owners  of  fishing  vesaels  and  boats  shall  apply 
to  one  of  said  committee  for  liberty  to  digg  clams  for  their  Tessel's  use,  fare  by 
fare ;  and  no  owner  of  vessel  or  vessels,  boat  or  boats,  shall  digg  more  clams  than 
shall  be  allowed  by  one  or  more  of  said  committee  on  penalty  of  prosecution ; 
said  committee  are  to  allow  one  barrel  of  clams  to  each  man  of  every  vessel 
going  to  the  banks  every  fare,  and  so  abo  in  proportion  to  boats  fishing  in  the 
bay ;  and  a  majority  of  said  comnuttee  are  impowered  to  prosecute  all  offenders 
(to  this  vote)  to  finall  judgment  and  execution  in  the  name  and  behalf  of  said 
proprietors." 

*  Upon  a  rough  draft  of  the  special  verdict,  on  file,  Adams  suggested:  <<  and 
the  flatts  where  the  clams  were  dug  are  upon  the  coasts  of  New  England,  upon 
an  arm  of  the  sea  or  salt  water  river,  where  the  King's  subjects  had  been  wont  to 
fish  when  the  Charter  of  this  Province  was  made."  To  which  Porter  subjoined : 
**  Note,  not  the  lea^  evidence  hath  been  offered  of  this.** 

f  The  only  evidence  of  this  is  the  recognizance,  on  file,  to  prosecute  the 
appeal  from  the  inferior  to  the  superior  court,  which  is  executed  by  Porter  as 
attorney  of  the  plaintiffs,  and  by  Famham  and  Sargeant  as  sureties. 

X  **  Provided  also,  and  our  expresse  will  and  pleasure  is,  and  wee  doe  by  theis 
presents  for  us,  oiur  heires  and  successors  ordeyne  and  appoint,  that  theis  presents 
shall  not  in  any  manner  enure,  or  be  taken  to  abridge,  barr,  or  hinder  any  of 
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oar  loving  ftaljeclB  wfaatMever,  to  vn  and  eaenwe  Hm  tmde  of  fltUng  «|K>tt  A«l 
coast  of  New  England  in  America  by  tfaeis  preiettts  mantioned  to  be  granntod ; 
but  that  they  and  every  or  any  of  them  shall  have  full  and  free  power  and  lib- 
erty to  continue  and  use  their  said  trade  of  fishing  upon  the  said  coast,  in  any 
the  seas  thereunto  adjoyning,  or  any  arms  of  the  seas  or  saltwater  rivers  where 
they  have  byn  wont  to  fisbe,  and  to  build  and  «ett  up  upon  the  landes  by  theis 
presentii  gnumted,  tuch  wharves,  itages  and  workdioiitea  at  shalbe  necessane  for 
the  salting,  drying,  keeping  and  packing  up  of  their  fish  to  be  tak^n  or  gotten 
upon  that  coast;  and  to  cutt  downe  and  take  such  trees  and  other  materiallt  there 
groweing,  or  being,  or  shalbe  needefull  for  that  purpose,  and  for  all  other  necessik 
rie  easements,  helpes  and  advantage  concerning  their  said  trade  of  fishing  there, 
in  such  manner  and  fbrme  as  ^ey  have  byn  heretofore  at  any  tyme  accustomed 
to  doe,  without  making  any  wflfuU  waste  er  epoyle,  anything  in  tlieis  presents 
conteyned  to  the  contrarie  notwithstanding.*  BlasMohnsetls  Ook>ny  Ghartert,  X 
Ma«.  CoL  Rec.  19 ;  Anc.  Chart  16, 17.  The  Province  Charter  contained  a  pre- 
cisely similar  proviso,  except  in  limiting  the  common  right  of  erecting  wharves, 
stages  and  workhouses,  and  cutting  trees,  to  **  places  lying  waste  and  not  then  in 
possession  of  particular  propnetorSk**    Anc.  Chart  86,  87. 
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ABATEMENT. 
On  tbe  death  of  some  <A  the  compUinanta,  pending  •  complaint  on  die  Bsv,  Sti 
c.  116,  for  flowing  land,  the  sunrivors  alone  jnaj  prosecute  the  sait,  though 
some  of  the  deceased  compliunants  were  tenants  in  common  with  some  of  the 
survivors.     TyUr  v.  Mather,  177. 

ACCOMPLICE. 
See  Exceptions,  8. 

ACTION. 

1.  A  town  which  voluntarily  pays  the  fees  of  comnuoaoners  appointed  bj  the 
legislature  to  establish  the  boundary  line  between  it  and  another  town,  under 
a  resolve  of  the  l^slature  providing  that  such  fees  shall  be  paid  by  the  towns, 
one  half  by  each,  cannot  recover  from  the  other  town  any  part  of  the  sum  paid. 
Inhabitants  of  South  Scituate  v.  Inhabitants  of  Hanover^  430. 

2.  An  officer,  who,  after  reeehriag  an  execution  with  notice  that  the  claim  on 
which  the  judgment  had  been  recovered  had  been  assigned  to  another  person 
and  was  prosecuted  at  his  cost,  collects  the  amount  of  the  execution  and  pays 
it  to  the  nominal  plaintLQT,  is  liable  in  tort  to  the  assignee  for  the  amount  of  the 
costs  in  the  action  on  the  claim*    RiUy  v.  Taber,  872. 

8.  In  an  action  of  tort  for  forcibly  entering  the  plaintiff's  close  and  taking  up 
and  converting  two  posla,  the  taking  and  conversion  of  the  posts  is  matter  of 
aggravation,  and  disproving  it  does  not  defeat  the  action.  Phelps  v.  Morse, 
207. 

4.  Evidence  of  an  attachment  of  goods  on  mesne  process  against  one  possessing 
but  not  owning  them,  and  of  a  return  of  such  attachment  upon  the  writ,  is 
sufficient,  in  the  absence  of  controlling  evidence,  to  support  an  action  against 
the  officer  for  the  conveision  of  the  goods.    Marble  v.  KejfSB,  219. 

See  Husband  and  Wive,  4;  Spirituous  and  Intoxioatino  Liquosa,  9* 

Way,  11,  12, 

ADMINISTRATOS. 
See  fixsouTOB  ajtb  AmcnnsTBAioB* 
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AGENT. 
See  Principal  and  Aorarr. 

AGREEMENT. 

See  CONTBAOT. 

ANSWER. 
See  pLEADoro,  IIL 

APPEAL. 
On  appeal  to  this  court  from  a  jndgment  of  the  coart  of  common  pleas,  cliai^ 
ing  a  trustee  in  foreign  attachment,  who  has  disclosed  in  his  answer  an  assign- 
ment to  a  claimant,  if  the  record  does  not  show  facts  establishing  the  Talidity 
of  the  assignment,  liie  judgment  must  be  affirmed.    Richards  ▼.  Smiihy  815. 
See  Warrant,  2. 

APPRENTICE. 
If,  after  the  execution  of  an  indenture  of  apprenticeship  at  common  law  in  this 
commonwealth  by  the  father  and  the  master  of  the  apprentice,  with  covenants 
that  the  apprentice  shall  serve  the  master  faithfully  for  a  term  of  years,  and 
shall  board  with  his  father  at  a  certain  rate  as  long  as  the  latter  shall  be  dis- 
posed to  board  him,  the  master  removes  with  the  apprentice  to  another  state 
with  his  and  his  father^s  consent,  the  father,  if  he  subsequently  takes  his  ap- 
prentice away  before  the  expiration  of  the  term,  is  liable  for  breach  of  his 
covenants.  AUter^  it  seemsy  if  the  apprentice  had  been  taken  to  the  other  state 
without  the  father^s  consent    LohdeU  v.  AUen^  877. 

ARBITRAMENT  AND  AWARD. 

1.  Upon  a  reference  by  rule  of  court,  the  award  must  be  made  by  the  arbitrators 
named  in  the  rule ;  and  even  if  the  parties  by  writing  indorsed  on  the  rule 
substitute  an  arbitrator  in  place  of  one  of  those  named,  and  waive  all  excep- 
tions, no  judgment  can  be  rendered  on  the  award.     Woodfmry  v.  Proctor,  18. 

2.  The  reference  of  a  case  by  rule  of  court  to  an  arbitrator  to  **  award  and  de- 
termine the  whole  cause,  including  the  law  and  the  facts,  but  subject  to  the 
review  and  final  adjudication  of  all  matters  of  law  in  the  cause  by  the 
court,*'  does  not  make  his  award  conclusive  upon  the  question  whether  the 
terms  of  a  grant  from  the  general  court,  before  the  ordinance  of  1647,  passed 
the  title  to  the  soil  between  high  and  low  water  mark.  And  if  the  arbitrator 
reports  all  the  facts  with  his  award  in  favor  of  one  party,  the  court  may  ren- 
der judgment  thereon  for  the  other  party,  without  recommitting  the  award. 
Commontoeaith  ▼•  Citf^  o/Roxbury^  451. 

See  Insurancx,  7. 

ARREST. 
See  FuanxTs  rmou  Jubtics  ;  Tax,  S,  S 
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ASSESSMENT. 
Sm  Cobpobation,  1. 

ASSIGNMENT. 
See  Acnow,  2 ;  Insoltuvt  Debtor,  4 ;  Mobtoaob,  4. 

ASSUMPSIT. 
See  AcTioH,  1 ;  Brbaoh  of  Fbomisb  of  Mabbiaob  ;  Paupeb  ;  Wobk 

AND  LaBOB. 

ATTACHMENT. 

A  ira^on,  with  patent.  ocmpliiigB  attached,  lued  hy  the  owner  in  canTing  on  hk 
boiinew  of  selling  patent  couplings,  is  not  exempt  from  attaekment  under  Rev. 
Stft  €.  97,  §  83,  and  A.  1865,  e.  2«4.    Oib§on  r.  GMs,  62. 

See  AcTioir,  4 ;  Estofpbl,  2 ;  Mobtqage,  9 ;  BscEiproB ;  Sale. 

ATTORNEY  AND  COUNSEL. 

1.  When  a  fine  is  imposed  in  the  conrt  of  common  pleas,  on  appeal  from  a  oon- 
Ticdon  before  a  Justice  of  the  peace,  for  selling  intoxicating  liquors,  the  attor- 
ney's foe,  allowed  by  iSlr.  1856,  c.  215,  §  17,  is  to  be  paid  to  the  attorney  who 
appeared  for  the  Commonwealth  before  the  justice,  and  not  to  the  district 
attorney.    Commonwealih  t.  Rogers^  278. 

t.  It  $eem»^  that  in  such  a  prosecution  commenced  in  the  court  of  common  pleas, 
the  attorney's  foe  upon  conviction  is  to  be  pud  bj  the  district  attorney  into  the 
treasury  of  the  Commonwealth.    lb. 

See  Bastabdt  Pbocbss,  2 ;  Fabtnkbsbip,  2. 

AWARD. 
See  Abbitbamekt  and  Awabd. 

BASTARDY  PROCESS. 

1.  It  is  no  ground  of  dismissing  a  bastardy  process,  that  the  record  of  the  Jusbce 
before  whom  it  was  commenced  states  that  he  found  the  respondent  guilty, 
and  not  that  he  adjudged  him  to  be  the  fother  of  the  child.  Mt/rphy  v.  Spence^ 
899. 

2.  A  bastardy  process  is  not  to  be  dismissed  by  the  conrt  of  common  pleas  be- 
cause the  attorney  appearing  there  for  the  complainant  is  the  justice  before 
whom  the  sworn  accusation  was  made.    Reardan  ▼.  BusseUj  866. 

8.  At  the  trial  of  a  bastardy  process,  the  complainant  cannot  introduce  CTidence 
that  five  or  six  years  previously  she  had  a  child  by  the  respondent,  which  he 
and  his  relations  acknowledged  m  his.    B^  t.  Burnett,  261. 

4.  It  geenu,  that  in  a  suit  for  maintenance  of  a  bastard  ohild,  the  complainant 
cannot  introduce  evidence  that  the  respondent's  relations  acknowledged  the 
child  as  his.    /ft. 

See  ExcEFnoKs,  1  \  Wxtne88,  5. 
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BILL  OF  PAETICULABS. 
S#e  WoBK  AKD  Labob. 

BILLIARD& 

Sm  OOMn.AZVT,  1. 

BOND. 

1.  A  boody  giTQD  by  a  p^xty  ocuvioled  oDder  ft  itaknte  whi^  veqmrat  lum  to  giv« 
bond  not  to  violate  any  law  ^  oonooming  the  sale  of  intoxicating  liquors,"  ia 
void  if  conditioned  that  he  shall  not  violate  any  law  *'  concerning  the  manu- 
facture or  sale  of  intoxicating  liquors.^    Cotnmonwealih  ▼.  KeUyy  259. 

S.  A  bond  made  by  a  grantee  of  real  estate  to  his  graater,  in  ooasideratiQD  of  tfaa 
conveyance,  and  conditHined  to  support  hie  grantor  for  liie,  and,  in  case  of 
neglect,  to  reconv^  the  land,  does  mot  ooostitiite  a  iiion^;age ;  but,  in  casa  of 
neglect  so  to  support,  may  be  enfivoed  in  equity  by  decreeing  a  reconveyance. 
Robinson  v.  Robinson,  447. 

8.  B.  agreed  in  writing  to  biald  and  daKiver  a  Tessel  fbr  a  certain  sum,  to  be  paid 
ia  instafanentSt  one  when  the  vessel  should  be  in  £'ame,  and  the  other  on  the 
delivery  of  the  vessel  complete.  After  the  vessel  was  in  frame,  C  refused  to 
pay  the  first  instalment  unless  B.  would  give  him  security  for  the  completion 
and  delivery  of  the  vessel;  and  B.  theieopon  gave  him  a  bond,  reciting  the 
written  agreement,  and  conditioned  that  B.  should,  within  a  reasonable  time 
afler  the  time  named  in  the  agreement  finish  and  deliver  the  vessel,  and,  uposi 
C's  payment  within  ten  days  a£ker  sueh  delivery,  of  the  balance  of  the  sum 
stipulated  in  the  agreement,  execute  a  conveyance  of  the  vessel  to  him.  HM^ 
that  B.'s  subsequent  failure  to  deliver  the  vessel  according  to  the  bond  was  a 
breach  thereof,  on  which  C.  might  sue  without  having  paid  the  first  instahnenU 
Crowell  V.  Broton  274. 

Sea  JSsTOPPiu.;  Mobt«a6s,  6» 

BOUNDARY. 
6ea  Debd,  5-11 ;  £n]>SN€»9 17, 1$ ;  Flats,  6 ;  MofBTOAOB,  2 ;  Towv. 

BREACH  OF  PROMISE  OF  MARRIAGE. 

1.  In  an  action  for  breach  of  promise  of  marriage,  evidence  of  the  acts  and  conver- 
sation of  the  parties  toward  each  other  during  a  previous  intimacy,  which  was 
broken  off  before  the  mutual  promises  relied  on,  is  adnussible.  Raff  v.  Smilh^ 
141. 

2.  In  an  action  for  breach  of  promise  of  marriage  the  plaintiff  introduced  evi- 
dence that  while  the  intimacy  between  the  parties  was  broken  off,  and  before 
the  mutual  promises  relied  on,  the  defendant  expressed  satisfaction  that  she 
had  refoeed  to  walk  with  another  man^  and  said  that  man  «*  could  not  get  her 

.   away  as  long  as  ha  had  a  claim  OB  her."    HeU;  thait  the  avideaoe  was  admisn* 

ble.    lb. 
a  In  an  action  for  bieadi  of  ptomise  of  BMniage^  tha  plaintiff  testified  that. 
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after  the  intimaey  between  tbe  paxiies  waa  bnteii  dS,  she  boavded  at  the  tame 
hoiue  aa  the  defencUat  and  aaother  woman  whom  he  aftemaida  married ;  and 
never  knew  or  heard  of  any  intimacy  between  thaoi  befiire  the  marriage. 
Held,  that  evidence  that  during  that  time  the  defendant  was  publicly  atten- 
tive to  his  present  wife,  with  the  pluntiff's  knowledge,  was  inunateiial,  and 
therefore  inadmissible  to  contradiet  the  plaintiff.    Ib» 

BURTING-GROUlin). 
See  Husband  ani>  Wife,  4. 

BY-LAW. 
See  Officeb. 

CANAL. 

See  IfuisAKCs,  t. 

GARBIEU. 
A  oommoB  carrier  wImi  has  rao^ved  goods  from  a  wharfinger,  with  whom  they 
have  been  deposited  by  their  owner  withont  anthority  to  forward  them,  has 
no  lien  on  them  for  freight  against  the  owner.     Clark  v.  Lowell  ff  Lawrence 
Raiiroad,  231. 

CASE  STATED. 
When  a  statote  requires  a  demand  to  be  made  in  writing  on  the  mayor  and 
aldermen  of  a  city  thirty  days  before  the  oommenoement  of  a  suit,  an  agree- 
ment in  a  case  stated,  that  a  demand  was  made  on  the  city,  will  be  understood 
to  mean  such  a  demand  as  is  required  by  the  statute.    Jennison  v.  City  of 

See  Landlord  and  Tenant,  8. 

CASES  OVERRULED,  DOUBTED  OR  DENIED. 
Betts  V,  Baglet,  18  Pick.  572^       ....      Bangs  v.  WaUon,  M. 

CERTIORARI 
See  Way,  6,  8. 

CITY. 
See  Town. 

COLLATERAL  SECURITY. 
See  Insolvent  Debtob,  (^ ;  Peomissort  Note,  8. 

COLONY  CHABTER. 
t.  Government  of  Massachosetto  tmder,  in  1689  and  1680,  by  Endicott  and  Wm- 
throp,  Comm4MweaUh  v.  CH^  of  Boabwr^  478^87 ;  ^  «»eto,  508-418 
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%,  Legality  of  the  tnoflfer  of  to  the  Colony  in  1680.    JVote,  609,  510. 
$.  Judgment  against  on  quo  warranio  in  1686  invalid.    iVbf«,  510. 
i.  Effect  of  judgment  on  quo  warranto  againit  in  1684.    Note^  517. 
See  Fishkbt;  Flats. 

COBIPLAINT. 

1.  A  complaint  on  Su  1855,  c.  429,  which  aUeges  that  on  Saturday  the  2d  of 
August  the  defendant  did  keep  a  billiard  room,  and  *^did  then  and  there" 
suffer  certain  persona  to  play  at  billiards  in  said  room  ^  after  the  hour  of  six 
of  the  clock  in  the  afternoon  of"  said  Saturday,  sufficiently  defines  the  time. 
Commonwealth  v.  Crawford,  128. 

2.  It  is  no  defence  to  a  complaint  for  selling  intoxicating  liquor  **  to  a  person 
whose  name  is  to  your  complainant  unknown  "  that  at  the  time  of  maldng  the 
complaint  the  complainant's  only  knowledge  of  the  offence  was  by  information 
from  others.     Commonwealth  y.  Crawford,  129. 

8.  A  complaint  for  larceny,  signed  by  the  complainant  below  the  description  of 
the  goods  stolen,  and  above  the  charge  of  larceny,  is  not  **  snbseribed  by  the 
complainant "  as  required  by  the  Bev.  Sts.  c.  1359  §  2.  Commonweaitk  ▼•  Bar* 
hight,  113. 

See  Indictm EifT ;  Spibituous  and  iNToxioATuro  Liquors,  1,  8,  5-8 

Wabbaict. 

CONDITION. 
See  HuBBAif D  and  Witb,  1 ;  Statute,  8. 

CONFLICT  OF  LAWa 
See  Insolvent  Debtor,  8;  Labcbnt,  2. 

CONSPIRACY. 
An  indictment  ayerring  that  two  partners  agreed  and  oonspired  to  procure  orer- 
insurance  upon  their  stock  in  trade  to  a  certain  amount  **  by  falsely  pretending 
that  said  stock  was  of  much  greater  value  than  "  that  amount,  and,  as  a  part 
of  that  agreement,  agreed  and  conspired  to  obtain  that  amount  from  the  insur- 
ers as  and  for  a  loss,  <'  by  means  of  false  pretences  of  a  loss  thereafterward  to 
happen,  with  design,  under  pretence  of  a  loss,  to  cheat  and  defraud  "  the 
insurers  ^  of  their  moneys  by  means  of  said  false  pretences,"  without  more 
particularly  stating  the  means  by  which  the  m<mey  was  io  be  obtained,  is 
inscfficient.    Commonwealth  v.  Priut,  127. 

CONSTABLE. 
See  Officer. 

CONSTJTUnONAL  LAW. 

Land  devised  in  tnist  to  pay  the  income,  dniing  the  life  of  the  testator^s  sons  and 
the  BonriTor  of  Ihem,  to  them  and  the  hein  of  those  who  shpold  die  first,  and, 
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OD  die  sairiTor^s  decease,  to  convey  the  land  to  their  heirs,  m$f  under  anthor> 
itj  of  the  legislature  be  sold,  npon  giving  secniity  to  invest  the  proceeds  npon 
the  same  trust     Clarke  v.  Hayes,  426. 
See  CoLONT  Chaster  ;  Fdoitiyb  from  Justice,  3,  8  ;  Spirituou8  and 
Intoxicatino  Liquors,  8, 4. 

CONTRACT. 

1.  A  written  agreement  for  drawing  stone,  **  at  the  rate  of  one  dollar  and  twenty 
^ye  cents  per  load  of  two  tons  each,**  fixes  the  rate  by  the  ton,  without  regard 
to  the  number  of  tons  actually  drawn  in  one  load ;  and  cannot  be  varied  by 
oral  evidence.    Huntley  v.  Woodward^  86. 

3.  The  vendor  of  a  house  i^ireed  in  writing  with  the  purchaser  to  '*  secure  a 
supply  of  well  water,**  to  do  certain  work,  and  to  pay  certain  charges  upon  the 
house.  Held^  that  he  could  not  show  that  at  the  same  interview  at  which  this 
agreement  was  delivered,  and  immediately  after  its  delivery,  the  purchaser 
orally  agreed  to  discharge  him  from  this  agreement  upon  his  putting,  into  the 
house  a  proper  apparatus  to  conduct  water  fh>m  a  certain  aqueduct  Kimball 
V.  Bradford,  248. 

S.  By  the  articles  of  a  mining  association  fonned  in  Massachusetts,  to  go  to  Cali- 
fornia, it  was  agreed  that  the  association  should  buy  a  vessel,  and  furnish  her 
with  supplies  ^  for  the  period  of  eighteen  months  from  the  day  of  sailing,  for 
which  term  the  company  is  to  continue ; "  that  the  owner  of  each  share  should 
pay  a  certain  sum  to  the  treasurer,  and  either  go  on  the  expedition  himself  or 
furnish  a  substitute ;  that  each  member  or  substitute  who  should  go  should  have 
his  board  and  medical  attendance  at  the  expense  of  the  company,  and  should 
for  said  period  of  eighteen  months  devote  himself  to  the  service  of  the  com- 
pany, under  tha  direction  of  its  officers,  and  deliver  to  the  treasurer  all  gold, 
money  or  other  things  obtained  by  him ;  that  the  business  of  the  company 
should  be  managed  by  a  board  of  directors;  that  the  profits  and  the  losses 
should  be  equally  divided  among  the  shares ;  that  after  arriving  in  California 
the  affairs  of  the  company  should  be  stated  monthly,  ^  and  a  division  of  profits 
may  be  then  made  to  such  extent  as  may  be  decided  by  the  vote  of  two  thirds 
of  the  members  and  substitutes  present  and  voting,"  provided  that  no  substi- 
tute should  receive  more  than  the  share  stipulated  for  between  him  and  the 
owner ;  that  at  the  expiration  of  the  eighteen  months  the  company  should  by 
vote  decide  whether  to  return  home,  or  extend  operations  for  a  limited  period ; 
and  that  **  if  at  any  time  two  thirds  of  the  members  present  and  voting  shall 
decide  to  sell  the  vessel,  &C.,  all  owners  shall  be  bound  to  join  in  the  sale  and 
conveyance ;  and,  in  all  cases,  the  substitute  shall  have  the  same  right  to  vote 
as  his  principal  would  have,  and  each  share  shall  be  entitled  to  one  vote."  A 
mouth  after  the  arrival  of  the  expedition  in  California,  by  direction  of  the 
officers  of  the  association,  and  with  the  general  assent  of  all  the  members 
and  substitutes  in  California,  the  association  was  dissolved,  the  vessel  and  r^ 
maining  outfits  sold,  and  the  profits  divided  by  deducting  all  the  expenses  of 
the  association  from  so  much  of  the  amount  of  the  sale  of  the  ship  and  outfits 
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M  •qalM  tbe  oiiginsl  cost  thereof^  and  dm£ng  the  rendue  of  so  much  of 
diat  amoont  among  the  sbarebolden;  and  in  the  excess  of  such  sale  over  the 
cost,  and  in  the  earnings  of  the  associadon,  giving  to  each  sabstitute  one  half 
of  his  principal's  proportioiu  Heid,  that  a  snbsdtute  was  entitled  to  hofd  the 
sum  so  distributed  to  him,  as  against  his  principal,  by  contract  with  whom  he 
was  to  "  receive  two  thirds  of  all  property  and  sams  to  which "  his  "  share 
should  become  entitled  under  said  articles,  until  the  association  is  dissolved, 
and  agreed  during  the  term  of  said  association  and  during  the  time  to  whic 
it  might  be  extended  to  devote  himself  to  its  service^  and  comply  with  its  regn 
lations.    Darts  v.  Allen^  322. 

4.  A  promise  to  pay  **  J.  S.  or  his  wife  A.  S/'  an  annnity  **  during  their  natara 
lives"  is  a  promise  to  pay  during  their  joint  lives  and  the  life  of  the  survivor 
Hayden  v.  SneU,  365. 

5.  V^y  indenture^  A.  agreed  to  make  oertain  advances  to  B.  fixr  building  and  fin- 
ishing a  house  on  A/s  land,  and  seventy  days  after  its  completion  to  convey 
the  house  Sind  other  land  to  B. ;  and  B»  agreed  to  build  the  hoose  and  famish 
all  the  labor  and  materials^  and,  upon  delivery  of  the  deed,  to  repay  to  A.  all 
his  advances  with  interest,  and  to  pay  a  certain  price  for  the  land,  either 
in  cash  or  by  note  payable  in  five  years  and  secured  by  mortgage  of  the 
land.  HM^  that  the  agreement  to  deliver  the  deed  and  to  pay  the  money 
were  mutual  and  dependent  stipulations,  and  that  B.  could  not,  four  years  after 
the  completion  of  the  contract,  and  two  years  and  a  half  after  A.'s  death,  elect 
to  pay  by  note  secured  by  mortgage;  but  that  npoo  payment  of  tbe  money 
according  to  the  contract  he  was  entitled  to  specific  performance.  PhUUpi  v 
Soule,  233. 

6.  A  party  to  a  written  agreement  for  buildiii^  a  house,  the  plan  of  which  is  sob- 
sequently  altered  by  oral  consent  at  his  sqggestioa  so  as  to  postpone  the  work 
without  fixing  any  new  time  for  its  completion,  cannot  afUrwards  object  to  its 
not  having  been  completed  at  the  time  originally  agreed  upon.  Pahmit  v 
Stockwell,  237. 

See  AppasNTic£;  Bond;  Evxdangb,  15;  Fbauos,  Statutb  of;  Inbol- 
VBMT  Dbbtob,  6 ;  Mechanxcb'  Luem  ;  Bjlulmoav  ;  Work  and  Labor. 

CORPORATION* 

1.  A  book  containing  subscriptions  to  the  stock  of  a  corporation  for  as  mary 
shares  as  tbe  charter  Teqnired  should  be  sabscribed  fbr  before  any  assessment 
was  laid,  which  came  into  the  possesnon  of  the  corporalion  immediately  on  its 
organization,  which  has  been  always  treated  by  them  as  showing  the  number 
of  shares  subscribed  Ibr,  and  on  the  faith  of  which  the  directon  have  laid  an 
assessntent,  is  prtsia  fads  evidence  that  the  number  of  shares  requisite  for  an 
assesfinent  had  been  sabscribed  for.  MdHborough  Branch  Rcdlroad  v.  Amoid, 
159. 

t.  It  is  no  ground  for  dissolving  a  manufi^turing  corporation,  on  the  petition  of 
a  majority  in  nnmber  of  the  stockholders,  owning  a  minority  cf  the  stock,  that 
one  owner  of  the  majority  of*  the  stock  has  for  many  years  controlled  the  dec- 
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tion  of  officers  and  elected  himflelf  agent  and  clerk ;  tbat  he  has  for  a  long  time 
managed  the  bnriness  **  aectH^ng  to  hii  own  irill  and  choioe,  regardless  of  Ibe 
wishes  and  interests  of  the  petitioners;*  that  according  to  his  statement  the 
corporation  has  been  doing  a  losing  business  for  many  years ;  that  he  has 
refused  to  make  any  change  in  the  bosinesB,  or  to  purchase  the  shares  of  the 
petitioners ;  and  that  if  the  business  were  skiUuIly  and  properly  managed  it 
might  be  made  a  source  of  profit  to  all  concerned.  Prtxtt  ▼.  JeweU^  84. 
See  Colony  Chabteb  ;  Deed,  2 ;  Phincipal  and  Aoent,  1. 6 

COSTS. 
See  Attobnet  and  Counsel. 

COUNSEL. 
See  Attobnet  and  Counskls 

COUNTIES 
In  Massachnsetts,  original  estabtishment  and  subsequent  division  and  bonndaries 
q£    iVb/e,  612, 518. 

COUNTT  COMMISSIONEB& 
See  Wat,  6-10. 

COVENANT. 
See  EaTOFML,  i. 

DECLARATION. 
See  Fleadinq,  IL 

DEED. 

1.  It  seems,  that  in  this  commonwealth  sealing,  without  signing,  is  not  a  sufficient 
execution  of  a  conveyance  of  land.    HvAehiM  ▼.  Byrnes,  867. 

2.  An  assignment  of  a  mortgage  of  real  estate  from  a  corporation,  concluding, 
*In  witness  whereof  the  said  B.  C.  S.  Bank,  by  J.  S.,  their  treasurer,  duly 
authorized  for  this  purpose,  have  hereunto  set  their  name  and  seal,**  ngned 
<*  J.  S.,  Treasurer  B.  C.  S.  Bank,"  and  sealed,  is  in  form  executed  by  the 
corporation.    /5. 

8.  The  acknowledgment  by  a  husband,  after  Issue  bom,  of  a  deed  made  by  him 
jointly  with  his  wife,  of  land  held  by  her  to  her  separate  use  under  St.  1845, 
c.  208,  is  sufficient  to  authorize  it  to  be  recorded.    Palmer  v.  Paine,  66. 

I.  Knowledge  of  the  occupation  and  improvement  of  land  is  not  such  **  actual 
notice**  of  an  unrecorded  deed  of  the  land  to  the  occupant,  as  will  give  effect 
to  the  deed  against  others  than  the  grantor,  under  the  Bev.  Sts.  c.  59,  §  28. 
Mcara  v.  Pierce,  806. 

6.  Land  conveyed  was  described  in  the  deed,  after  an  accurate  description  of  its 
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boundaries  from  its  northern  extremity  aroand  its  -western  and  southern  sides 
to  a  point  on  the  east  at  the  K.  road ;  ^  thence  turning  and  running  northerly, 
bounding  easterly  by  said  road  until  it  comes  to  land  of  B« ;  thence  turning  and 
running  westerly  by  land  of  said  B.  until  it  comes  to  the  southeasterly  comer 
of  an  acre  lot"  included  in  the  land  conveyed;  *< thence  turning  and  running 
northerly,  bounding  easterly  by  said  B/s  land  to  the  W.  road ;  thence  turning 
and  running  westerly,  bounding  northerly  by  said  road,  to  the  place  of  begin- 
ning." The  K.  road  extended  northeastwardly  until  it  joined  the  W.  road 
which  ran  from  northeast  to  southwest  On  the  southwesterly  side  of  the  W. 
road,  between  that  junction  and  the  point  of  beginning  of  the  description, 
were  three  lots,  equal  in  depth ;  the  widest,  known  as  the  L.  lot,  next  the  K. 
road ;  then  a  lot  (rf*  B ,  and  then  the  acre  lot  B.  owned  all  the  land  abutting 
on  the  opposite  side  of  this  part  of  the  W.  road.  The  deed  referred  to  the 
grantor's  sources  of  title,  and  to  a  plan,  none  of  which  included  the  L.  lot 
Held,  that  the  L.  lot  did  not  pass  by  the  deed.  Ide  v.  Pierce,  850. 
.6.  A  conveyance  of  land,  ^  beginning  at  an  angle  in  the  stone  wall  on  the  east- 
erly side  of  the  aforesaid  road;"  thence  running  around  the  rear  of  the  lot 
granted  **  to  a  stake  and  stones  at  the  ofbresaid  road ;  thence  northerly  on  the 
line  of  said  road  to  the  first  mentioned  bound ; "  excludes  the  road.  Smith  v. 
Slocomb,  86. 

7.  A  conveyance  of  land  <<  bounded  on  **  a  private  way  leading  to  the  grantor's 
dwelling-house  carries  the  fee  to  the  centre  of  the  way.  FUher  v.  Smithy 
441. 

8.  A  deed,  bounding  land  on  a  street  delineated  on  a  plan  referred  to  in  the 
deed,  exhibited  at  the  sale,  and  subsequently  recorded  by  the  grantor  in  the 
registry  of  deeds,  estops  the  grantor  and  those  claiming  under  him  to  deny  the 
existence  of  the  street  of  the  full  width  and  extent  laid  down  on  the  plan. 
Farnswarth  v.  Taylor,  162. 

9.  The  owner  of  a  tract  of  land  liud  it  out  into  streets  and  house  lots,  and  sold 
the  lots  by  auction  on  the  premises ;  and  distributed  at  the  sale,  and  recorded 
in  the  registry  ci  deeds,  a  plan,  on  which  the  streets  and  house  lots  were  de- 
lineated ;  and  referred  to  said  plan  in  his  deeds,  one  of  which  bounded  the 
land  conveyed  **  on  a  forty  feet  street  laid  down  on  said  plan,  and  called  Y. 
Street,"  which  street  on  the  plan  was  forty  feet  wide,  except  towards  its  termi- 
nation in  V.  Street,  where  it  grew  wider.  Hdd^  that  the  grantor  and  those 
claiming  under  him  were  estopped  to  shut  up  any  part  of  said  street  as  shown 
on  the  plan,  even  outside  of  the  width  of  forty  feet,  and  although  the  select- 
men had  laid  out  Y.  Street  only  forty  feet  wide  throughout ;  and  that  the  sub* 
sequent  narrowing  of  V.  Street  by  the  county  oonmiisuoners  did  not  affect  the 
rights  of  the  parties.    lb» 

10.  A  deed  bounding  land  on  a  way  shown  on  a  plan,  which  is  referred  to  in  the 
deed  and  afterwards  recorded  by  the  grantor  in  the  registry  of  deeds,  estops 
the  grantor  and  those  chuming  under  him  to  obstruct  the  way  opposite  the  land 
granted  and  within  its  side  lines,  if  produced  at  right  angles  to  the  course  of 
the  way ;  even  if  outside  those  lines  if  continued  in  the  direction  in  which  they 
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and  all  aimilar  lines  of  other  lots  on  the  same  way  run,  and  although  at  that 
end  the  way  does  not  oonneci  with  any  other.    Rodgen  v.  Parker ^  446. 

II.  A  deed  of  land  bounded  *^westerij  by  P.'s  Mill  Pond,"  which  has  been  arti- 
ficially created  by  erecting  a  dam  across  a  stream,  and  through  which  the 
thread  of  the  stream  has  always  been  apjiarent,  passes  the  land  to  the  thread 
of  the  stream.    Phinney  t.  PFotts,  269. 

IS.  The  owner  of  a  mill  on  a  stream,  and  of  a  right  to  flow  during  half  the  year 
part  of  the  meadow  on  which  the  head  of  water  was  raised,  and  of  the  right 
to  flow  the  residue  of  the  meadow  all  the  year,  granted  to  the  owner  of  a  mill 
above  his  own  and  at  the  outlet  of  the  meadow  a  pravilege  to  draw  water  **  suf- 
ficient to  carry  a  water  wheel  well  constructed,  with  twelve  feet  head  and  fall, 
fi>r  two  oommon  Uacksmith  bellows,  and,  should  the  head  and  fall  be  less  than 
twelve  feet,  sufiident  to  eany  one  bellows  twelve  hours  in  twenty  four,  in 
either  case  in  the  daytime,  as  near  as  may  be."  Eddy  that  the  grantee  took, 
as  against  the  grantor's  mill,  the  whole  power  granted  fi>r  the  whole  year ;  but, 
as  against  third  persons,  only  that  power  limited  by  the  restriction  of  the 
grantor's  right  of  flowing  part  d  the  meadow ;  that  the  rights  acquired  by  the 
grant  might  be  designated  in  eqmty  by  some  other  mode  of  measurement* 
that  the  restriction  was  not  affected  by  a  previous  reservation  to  an  intenne- 
diate  mill,  also  owned  by  the  grantor,  of  a  right  to  flow  the  whole  meadow  at 
all  seasons ;  and  that  a  subsequent  purchaser  <^  the  lowest  mill  and  of  the 
land  occupied  by  the  dam  and  reservoir,  if  he  did  not  use  that  mill,  was  not 
bound  to  keep  the  dam  in  repair  for  the  benefit  of  the  privilege  above  granted ; 
but  could  not  hoist  the  gates  of  the  dam  and  thus  waste  the  water  to  the  injury 
of  that  privilege.    Phelps  t.  TourteUot^  102. 

Bee  Estoppel,  1 ;  Evidence,  6,  11,  12;  Exceptions,  8;  Flats;  Gbakti 
MoBTOAOB,  2,  S ;  Wat,  1. 

DEMAND. 
See  Case  Stated  ;  Dower;  Receiptor,  1. 

DEMURRER. 
See  Equity  Pleadino. 

DEPOSITION. 
A  depoffltion  taken  in  another  state  by  a  magistrate,  whose  certificate  states  that 
the  deponent  swore  to  the  truth  of  the  depontion,  is  admissible  in  evidence, 
though  the  certificate  does  not  state  that  the  deponent  was  sworn  before  his 
examination.     Q^Mdeif  ^*  -^^'n'y  370. 

DEYISE. 
See  Will. 

DISSEISIN. 
1.  Cutting  grass  nearly  every  year  on  flats  covered  part  of  the  time  by  the  tide 
does  not  amount  to  disseisin.     CommonioeaUh  v.  City  of  Roxbury^  491. 
VOL.  IX.  35 
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S.  Catting  timber  for  fences  by  one  teiuint  in  cominoii,  from  time  to  time  lor 
more  than  twenty  yean,  in  a  cedar  swamp  enmnnded  by  cultiTated  landiy  ii 
no  disseisin  of  his  cotenant    Ewer  v.  LoveU^  375. 

DOMICIL. 
An  inhabitant  of  P.,  being  out  of  health,  gave  vp  bosinew  there  and  rsmoved  to 
F.  with  the  intention  of  remaining  there  throagh  the  summer,  and  of  retarning 
to  P.  in  the  autumn  to  reside  and  do  business  there.  The  next  autumn  his 
health  was  restored,  but,  not  finding  satisfaeCory  business  in  P^  he  remained  in 
F.  until  the  following  March,  when  he  entered  into  business  elsewhere,  and  in- 
tended, as  soon  as  he  could  make  airangements,  to  remove  to  G.  to  reside,  and 
made  a  contract  ibr  the  removal  of  his  fumitnre  to  C.  as  soon  as  possible,  and 
on  the  firrt  of  May  put  it  on  boaid  a  vessel,  and  a  fisw  days  afterwards  per- 
sonally removed  to  C.  Heldf  that  he  was  ligbtly  tund  in  F,  on  said  fiat  of 
May.    Comoe  t.  IiMbiianU  o/Frutowmj  367. 

DOWER. 
A  demand  of  dower  in  land  held  by  two  persons  in  severalty  will  not  suj^rt  an 
action  against  either  fi)r  dower  in  his  part  of  the  land.    Pond  y.  Johmont  198. 

EASEMENT. 

See  iNFOBMATIOiT,  8 

EMBEZZLEMENT. 

A  mechanic  receiving  materials  to  be  made  into  shoes  at  his  own  shop  is  not  an 
agent  or  servant  of  the  person  furnishing  the  leather,  within  the  meaning  of 
the  Bev.  Sts.  c.  126,  §  29,  against  embezzlement.    CommantoeaUh  v.  Youngs  5. 

EQUITY. 

1.  The  purchaser  at  a  sherifi*'s  sale  on  execution  of  an  equity  of  redemption,  at- 
tached as  having  been  conveyed  In  fraud  of  creditors,  may  maintain  a  bill  in 
equity  to  avoid  the  firaudulent  conveyance  and  redeem  the  mortgages.  Gerrish 
V.  Mace,  235. 

2.  A  trustee,  having  a  naked  legal  title  in  land,  cannot  be  restrained  in  equity 
from  asserting  his  title  or  conveying  it  away,  or  compelled  to  convey  it  to  one 
to  whom  the  cuttd  que  tnut  has  transferred  his  .title,  without  proof  of  a  written 
agreement,  or  joining  the  cestui  que  tnut  as  a  party  to  the  bilL  Richarde  v. 
Richards^  813. 

See  Bond,  2;  Contaaot,  6;  Deed,  18;  IxaoLyEVT  Dsbtob,  1-8;  Mobt- 

OAQB,  8  ;  NUISANCB,  1. 

EQUITY  PLEADING. 
b  eeemSf  that  a  demurrer  to  a  bill  in  equity,  which  alleges  that  a  essftit  que  trutt 
sold  land  and  directed  the  trustee  to  convey,  admits  that  there  was  an  agree- 
ment in  writing  for  the  sale  and  conveyance  of  Ae  land.    RMarde  v.  Bk^ 
ardSf  818. 
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ERROR. 

On  the  reversal  hy  writ  of  error  of  a  judgment  of  the  court  of  common  pleai 
for  omiflBion  to  gire  fhrtiher  notice  according  to  the  Rev.  Sts.  c.  92,  §  S,  this 
court  has  no  power  to  order  sach  notice,  but  must  enter  a  general  reversal 
Packard  t.  Matthews,  811. 

JS8TATE  IN  FEE. 
See  Will,  1,  2. 

ESTOPPEL. 

1.  An  heir  and  residuary  devisee,  who  has  ^ven  bond  ae  such  devkee  to  pay  the 
debts  of  his  testator,  is  estopped  to  set  up  a  subsequent  title  as  heir  of  th« 
testator's  wife,  against  a  warranty  deed  of  her  land  made  by  the  testator, 
although  all  right  of  action  upon  the  covenants  in  that  deed  is  barred  by  the 
statute  of  limitations.     Cole  v.  Raymond^  217. 

2.  The  execution  of  a  bond  to  dissolve  an  attachment  on  mesne  process  does  not 
estop  the  surety  to  assert  his  own  title  in  the  property  so  attached  i^ainst  a 
subsequent  attachment  thereof  by  the  obligee.    Rogers  v.  Bishop,  226. 

See  Demx^  8-10. 

EVIDENCE. 

1.  Confessions  made  by  one  so  intoxicated  as  not  to  mderstand  them  are  no  evi- 
dence of  guilt*    OmnmofUDoM  v.  Bowe,  110. 

2.  Whether  a  party  making  eonfbssiodis  was  so  mneh  mider  the  influence  of 
intooricating  Uqaor  as  not  to  understand  what  he  was  confessing  is  a  question 
for  the  jury.    lb. 

8.  On  the  trial  of  an  indictment  for  breaking  and  entering  a  shop  and  stealing 
therein,  the  only  evidence  against  the  defendant  was  his  oonfession,  made  while 
under  the  influence  of  intoxicating  liquor,  that  he  and  another  person  broke 
into  the  shop  and  stole  the  goods  described,  and  that  the  defendant  sold  part 
of  the  goods  to  a  third  person.  Hdd,  that  the  defendant  might  introduce  evi- 
dence to  disprove  all  the  fhols  which  he  was  said  to  have  confessed.    lb, 

4.  On  the  trial  of  a  complaiBt  charging  an  unlaw^l  sale  of  intoxicating  liquors 
in  September^  after  the  person  to  whom  the  sale  was  alleged  to  have  been 
made  had  testified  to  one  sale  in  August,  and  others  in  September,  the  district 
attomey,  against  the  defendasyt^s  objection,  was  allowed  to  withdraw  all  the 
evidence  except  of  a  sale  in  August,  and  the  jury  were  instructed  to  consider 
only  the  evidence  of  that  sale,  and  fbnnd  the  defendant  guilty  of  a  sale  in 
August  HeUd,  that  the  evidence  so  withdrawn  might  be  introduced  in  sup- 
port of  a  complaint  ibr  a  sale  in  September,  and,  if  it  proved  to  t^e  satisfaction 
of  the  jury  a  sale  other  than  that  of  which  the  defendant  had  been  found 
]gailty,  would  warrant  a  coavictbn.     CommmMoeaiA  v.  Leonard,  285. 

5.  On  a  criminal  trial,  if  Ae  Coounonweaith  fails  to  make  out  a  prima  facie  oase, 
the  fact  that  the  defendant  prodooes  no  evidence  to  negative  an  averment 
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whicli  the  goYemmeiit  is  bound  to  prove  will  not  warrant  the  jury  in  finding 
that  soch  averment  is  proved.    Commanwealih  v.  Hardiman^  186. 

6.  On  the  trial  of  an  indictment  for  obtaining  a  signature  to  a  deed  by  false  pre- 
tences, previous  conversations  of  the  defendant  with  a  third  person  as  to  pro- 
curing such  a  signature  are  admissible  in  evidence  against  him.  Common' 
wealth  V.  CasOeSf  121. 

7.  A  conviction  of  an  offence  cannot  be  proved  by  an  unofficial  copy  of  the 
clerk's  docket,  supported  by  the  copyist's  oath.    Cammonwealih  v.  Brooks^  299. 

8.  A  record,  kept  as  required  by  the  regulations  ci  the  post-office  department 
nnder  the  U.  S.  St.  of  1855,  c.l  73,  of  registered  letters  received  at  a  post-office, 
is  admissible  in  evidence,  without  the  testimony  of  the  clerk  who  actually 
kept  it     Oumey  v.  Howe,  404. 

9.  A  mistake  in  the  date  of  the  receipt  of  a  letter,  as  stated  in  a  record  of 
registered  letters,  kept  according  to  the  U.  S.  St.  of  1855,  e.  173,  and  produced 
by  the  postmaster,  is  not  conclusive,  but  may  be  controlled  by  his  testimony 
to  the  ordinary  course  of  the  msuls.    lb. 

10.  The  following  testimony  of  an  attorney  was  held  sufficient  to  warrant  the 
introduction  of  secondary  evidence  of  the  contents  of  a  letter  sent  to  him  by 
his  client  in  a  previous  case :  ''I  do  not  know  where  that  letter  is.  I  have 
searched  twice  during  the  past  week  for  it  among  my  papers  at  my  office 
and  other  places  where  I  keep  my  papers,  but  have  not  been  able  to  find  it. 
My  impression  is  that  the  letter  lay  upon  my  table  till  after  I  had  seen  the 
plaintifi*  at  that  trial,  and  then  went  into  the  waste  basket."  On  cross- 
examination,  he  testified :  **  I  did  not  look  through  all  my  files  of  letters  and 
papers,  for,  when  I  came  across  a  file  marked  as  of  a  previous  year,  I  did  not 
search  through  it,  I  did  not  examine  the  papers  I  looked  over  one  by  one,  and 
there  were  places  containing  papers  (but  not  private  papers)  that  I  did  not 
examine."    Hatch  v.  Carpenter j  271. 

11.  Evidence  that  neither  of  the  parties  to  a  deed  understood  its  legal  eflTeet  and 
operation  at  the  time  of  its  delivery  is  inadmissible  to  defeat  the  deed.  Wmi- 
low  V.  Drtskell,  868. 

12.  Evidence  that  a  grantor,  about  the  time  of  executing  a  deed  of  land  bounded 
on  a  way,  built  a  wall  and  establuhed  bounds  at  the  edge  of  the  way,  is  inad- 
missible to  prove  that  the  way  did  not  pass  by  the  deed.   Fisher  v.  iS^t^,  441. 

18.  In  an  action  on  an  agreement  to  build  an  octagonal  cellar  wall  at  a  certain 
price  by  the  foot,  evidence  of  the  usage  of  measuring  the  angles  of  such  walls, 
and  of  the  proper  mode  of  measuring  the  angles  of  rectangular  walls,  is  ad- 
missible.   Ford  V.  TirreU,  401. 

14.  In  replevin  of  goods  on  the  ground  that  they  were  obtained  by  the  defendant 
fW>m  the  pliuntifT  by  fraud,  evidence  of  other  similar  frauds  practised  by  the 
defendant  upon  third  persons  about  the  same  time  is  competent  evidence. 
Wiggm  v.  Day^  97. 

15.  Upon  the  trial  f£  a  complunt  for  flowing  land,  a  witness  called  by  the  re- 
spondent testified  on  cross  examination  that  the  complunant  and  other  ownen 
of  the  land  flowed  chose  a  committee  to  procure  a  survey  of  the  stream.  HM^ 
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that  tbis  did  not  authorize  the  respondent  to  give  in  eTidenoe  ihe  report  of  the 
oommittee,  or  the  fact  that  Bach  landownen  enbeeqnentlj  cleared  out  the 
stream.     Tyler  v.  Mather^  177. 

16.  On  the  trial  of  a  complaint  for  flowing  land,  a  dedaratioa  of  the  grantor  and 
warrantor  of  the  respondent  (who  has  assumed  the  defence  of  the  sait)  as  to 
the  right  of  flowing,  is  not  admissible  in  evidence,  if  made  when  be  had  no 
interest  either  in  the  dam  or  the  hind  above  it    lb. 

17.  Declarations  as  to  boundaries,  made  by  one,  now  deceased,  who  had  previ- 
ously occupied,  but  never  owned,  the  land,  and  who  had  ceased  to  occupy  it  at 
the  time  of  the  declarations,  are  inadmissible  against  a  subsequent  owner. 
Whitney  v.  Bacon,  206. 

18.  Perambulations  of  the  boundaries  of  towns  by  the  selectmen  are  no  evidence 
agsunst  the  Commonwealth  of  the  title  to  flats  within  those  towns.  Common^ 
wealth  V.  Roxlnary,  451. 

19.  A  paragraph  in  a  newspaper,  which  states  that  a  certain  person  is  a  member 
of  a  certain  partnership,  but  does  not  purport  to  have  been  inserted  by  the 
partnership,  is  not  admissible  to  charge  him  as  such,  merely  on  proof  that  he 
was  a  subscriber  to  the  paper  at  that  time,  and  never  requested  the  editor  to 
deny  any  such  statement.    Patter  y.  Greene^  809. 

20.  In  an  action  to  recover  damages  sustained  by  a  collision  between  the  defend- 
ant's and  the  plaintiff's  carriages,  evidence  that  the  defendant's  servant,  who 
had  charge  of  his  carriage,  immediately  afler  the  collision,  and  while  the  de- 
fendant was  being  extricated  from  his  carriage,  and  while  the  crowd  was  about, 
said  that  the  plaintiff  was  not  to  blame,  u  not  admissible,  either  as  part  of  the 
res  gestae^  or  to  contradict  the  testimony  of  the  servant    Lane  v.  Bryant,  245. 

21.  The  narration  by  a  patient  to  his  physician  of  the  cause  of  injuries  received 
several  months  previously  is  not  admissible  as  evidence  of  that  cause.  Chapin 
V.  Inhabitants  of  Marlborough,  244. 

See  Action,  8, 4 ;  Bastabdt  Process,  8, 4 ;  Bbbach  or  Promise  or  Mab- 
'    biaob;  Contract,  1,  2;  Cobpobation,  1;  Deposition;  Exceptions, 

2-9  i  Fugitive  from  Justice,  1 ;  Husband  and  Wife,  2 ;  Indictment; 

Insurance,  5,  7;  Jubt;  Labcent,  8,  4;  Malicious  Prosecution; 

Mill,  8-6 ;  Notice  ;  Nuisance,  4-6  ;  Pabtnebship,  2 ;  Pleading,  5-9 ; 

Principal  AND  Agent,  4,  5;  Pbomissort  Note,  2-7;  Receiptor,  2,  8- 

Becognizancb ;  Replevin;  Spirituous  and  Intoxicating  Liquobs 

2, 11 ;  Way,  2,  7 ;  Witness. 

EXCEPTIONS. 

1  Objections  to  the  form  of  a  complaint  filed  in  the  court  of  common  pleas  un 
der  the  bastardy  act  cannot  be  first  taken  in  this  court  to  which  the  case  ha» 
been  brought  on  other  exceptions.    Murphy  v.  Spenee,  899. 

2.  If  the  question  whether  a  defendant,  when  making  confessions  of  guilt,  was  so 
intoxicated  as  not  to  understand  them,  is  submitted  to  the  court  as  preliminary 
to  the  admission  of  a  witness  to  the  confessions,  and  is  decided  by  the  court 
«pon  the  testimony  of  that  witness  only,  rejecting  evidence  of  other  witnesses 
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that  altortly  before  and  after  tlM  «cMiTenatioo  at  wliiob  tin  eosdmAm,  waf 
made  the  defendaat  was  iatoxioatodt  aft  is  gronnd  of  exoapdon.     Common' 

wealth  T.  Howey  110. 
t.  On  the  trial  of  an  indictment  tbe  GommODweaitb  relied  on  the  tertamony  of 
an  aocomplice ;  and  the  judge  infllmcted  the  jury  that  they  might  cooyict  on 
the  teatzmooy  of  an  aocomfilice  alone,  hut  that  it  was  unsafe  to  rely  apon  it 
without  confirmation  on  some  point  material  to  the  issue,  and  connecting  the 
defendant  with  the  offence  chaiged ;  and  submitted  the  question  of  corrobora- 
tion to  them  vLpoQ  all  the  evidence  in  the  case.  Held^  that  the  defendant  bad 
no  ground  of  exceptiQiL    Commonwealth  v.  Brooks^  299. 

4.  The  rejection  of  secondary  evidence,  after  the  introduction  of  sufficient  prelimi- 
iiary  evidence  to  warrant  its  admission,  may  be  revised  on  exceptions  in  whicb 
all  the  evidence  is  reported.    Hatch  v.  Carpenter^  271. 

5.  The  admission,  to  contradict  evidence  of  the  adverse  party,  of  tasUmony  which 
appears  to  relate  to  the  same  transaction,  but  is  afterwards  proved  by  other 
evidence  to  be  a  different  one,  is  no  ground  of  eaceptioa,  without  showing 
that  the  jury  were  not  instructed  to  disregard  it    BandaU  v.  Doone,  408. 

6.  The  admission,  after  the  close  of  the  defendant's  evidence,  of  evidence  which 
does  not  tend  to  rebut  new  matter  introduced  in  defence,  b  within  the  discre- 
tion of  the  presiding  judge,  and  no  ground  of  exception,  even  if  he  does  not 
assign  any  reason  for  its  admission.    Bay  t.  Smiih,  141. 

7.  Permitting  a  defendant,  after  the  coounencement  of  the  plaintiff's  closing 
argument,  to  introduce  evidence  to  e3q)lain  entries  then  first  pointed  out  by 
the  plaintiff  in  books  previously  put  into  die  case  by  the  defendant,  is  no 
ground  of  exception.    Smith  v.  MmrUl,  144. 

ft.  The  admission  of  other  proof  of  the  exeentioD  of  a  deed  is  no  ground  of  ex- 
ception by  a  party  who  subsequently  calls  and  examinee  the  subacribing  wit- 
ness.    Commonwealth  v.  Castles^  121. 

9.  In  a  civil  case  the  jury  were  instructed  that  the  burden  of  proof  was  upon 
tho  plaintiff,  and  was  sustained  **  if  upon  the  whole  proof  there  was  a  prepon- 
derance of  evidence,  that  is  to  say,  a  balance  of  the  probabilities  of  the  case,  in 
his  favor."  Heldy  that  the  explanation  was  indefinite,  and  tended  to  mislead 
the  jury.    Hadcine  v.  Haskins^  890. 

10.  An  action  of  trespass,  in  which  the  defendant  justifies  under  a  claim  of  right, 
exercised  without  unnecessary  force,  cannot  be  transmitted  to  this  court  upon 
exceptions  to  a  pro  forma  ruling  of  the  court  of  common  pleas  that  **  not 
considering  the  question  of  damages,  the  plaintiff  could  not  maintain  his 
action,"  without  disposing  of  the  question  whether  unnecessary  force  was  used. 
Goddard  v.  Perkine,  411. 

11.  A  case  ordered  by  the  court  of  common  pleas,  after  its  final  determinalioQ 
there,  to  be  continued  for  the  allowance  of  exceptions,  may  be  entered  in  this 
court  at  the  first  term  after  their  actoal  allowance.    Boyle  v.  Burnett^  261. 

12.  The  owner  of  different  chattels  taken  by  one  trespass  brought  two  separate 
actions  for  their  conversion,  the  second  of  which  was  tried  while  the  jury  were 
consulting  upon  the  first,  and,  although  iha  first  action  had  not  been  pleaded 
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m  abatement  of  it,  resulted  in  a  verifiet  for  the  defendant,  nnder  the  instmo- 
tions  of  the  preridtng  jadge,  lo  wluch  the  defendant  excepted.  The  jury  in 
the  firat  action  returned  a  rerdict  for  the  plaintiff,  upon  which  judgment  was 
rendered,  and,  on  exceptions,  affirmed  by  this  court  Heldt  that  the  plaintiff's 
exceptions  in  the  second  action  must  be  overruled.  Marble  v.  Keyes,  221 
See  Spirituous  akd  Intoxicating  Liquors,  10 

EXECUTOR  AND   ADMINISTRATOR 
See  Husband  and  Wife,  2 ;  Principal  and  Agent,  2 ;  Witness,  9. 

FALSE  PRETENCES. 
An  indictment  charging  a  false  pretence  that  a  false  coin  was  a  good  and  current 
gold  coin,  and  that  the  person  to  whom  the  pretence  was  made,  being  deceived 
therebj*,  was  thereby  induced  to  receive  the  same  as  a  good  and  current  gold 
coin,  and  to  deliver  to  the  defendant  in  exchange  therefor  certain  bank  bills 
and  silver  coin^  described,  sets  forth  the  contract  with  sufficient  certainty. 
CommonioeaUh  v.  Nason,  125. 

See  Conspiracy  ;  Evxdencb,  6. 

FISHERY. 
1.  Rights  of,  under  the  Colony  Charter  and  subsequent  statutes.  iVbte,  625-627. 
2  Within  that  part  of  the  Province  of  Massachusetts  Bay,  which  had  previously 
been  in  the  Massachusetts  Colony,  the  public  had  no  rig|ht  to  take  shellfish 
from  flats  lying  between  high  and  low  water  mark,  within  one  hundred  rods 
of  the  upland,  and  which  had  been  improved  by  ^the  owner  for  more  than 
twenty  years.  Proprietors  of  Common  Lands  in  Ipswich  v.  Herrickf  629. 
But  see  Lakeman  v.  Burnham^  7  Gray,  4d7,  and  other  cases  cited  in  notei 
526,  627. 

FIXTURES. 
See  Mobtqaos»  3. 

FLATS. 
1.  The  Maasaohosette  Colony  Charter  conveyed  to  the  grantees  all  public  and 

private  rights  in  the  seashore  between  high  and  low  water  mark.    Common" 

wealth  V.  City  of  Roxburyy  461. 
2  An  act  establishing  a  mill  oofporation,  with  authority  to  exclude  the  tide 

waters  from  flats  of  the  Commonwealth}  and  to  use  them  as  a  basin  for  the 

purposes  of  a  mill  power,  does  not  release  the  title  of  the  Commonwealth  to 

such  flats.    /6. 
S.  Rights  of  the  public  and  of  individuals  in,  under  the  Massachusetts  Cobny 

Charter  and  the  ordinance  of  1647.    iVbte,  618-621,  627. 

4.  Rules  for  the  division  of,  among  coterminous  proprietors.    Note^  621,  628. 

5.  Seisin  and  disseisin  of.    Note^  628,  624.    See  DissBMiN,  1. 

6.  Extent  of  grants  of  land  bounding  on.    Note^  624,  626. 

See  Evidence,  18;  Grant;  Information;  Statttte,  8;  Towk. 
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FOSQSRY. 

An  Indictment,  e!ihef  at  common  law,  or  nnder  tbe  Bt&t.  Bfak  e,  13T,  §  f,  fm 
uttering  as  true  a  forged  indorsement  of  a  promissory  note,  whicb  sets  ibrtb 
the  note  and  indorsement  according  to  their  tenor,  need  not  describe  the 
instrument  as  a  promissory  note  "  for  the  payment  of  money*  Cemmonttealth 
V.  CasiUsjXiZ, 

FRAUD. 

See  C0N8PIBACT;  Equity;  tSriDSNCE,  14;  Insolvent  Dbbtor,  1, 10, 11; 
Intebbst,  2;  Bals. 

FRAUDS,  STATUTB  OF. 

1.  An  oral  promise,  for  a  valuable  consideration,  to  indemnify  another  iVom  his 
liability  as  bail  for  a  third  person,  b  not  within  the  statute  of  fhmds.    Aldrieh 
^t.  Ames^  76. 

S.  A  guardian,  who  acts  as  atictioneer  in  selling  land  of  his  ward  under  license  of 
court,  is  not  authorized  as  such  to  sign  fbr  the  purchaser  A  memorandum  in 
writing  to  take  the  sale  oat  of  the  statute  of  fhnids.    Bent  v.  CMf  89  T. 
See  E^mtT,  2;  !EQomr  Pueadiko;  Trctbt. 

FUGITIVE  FROM  JUSTICE. 
1.  A  precept  from  the  governor  of  a  state,  appointing  an  i^nt  to  receive  A  fagS- 
Tive  froth  (uflticc,  recittng  that  he  had  made  a  requisition,  agreeably  to  the 
Constitution  and  laws  of  the  United  States,  upon  the  fovemor  of  the  state 
into  which  the  fugitive  was  alleged  to  have  escaped,  is  prima  facie  evidence, 
fbr  tihe  protection  of  the  i^nt,  of  the  tmth  of  the  recitals.    CommottwecM  ▼. 

1  A  trarrant  issQed  hy  the  governor  of  tfats  commonwealth,  antliotiiing  l^e  agont 
of  another  state  to  "  take  and  receive  into  custody  "  a  fugitive  from  justice,  au* 
thorises  him  to  arrest  sacb  fugitive ;  and  is  not  repugnant  to  the  Constitution 
and  laws  of  this  state  or  of  Vbe  United  Stattt.    lb, 

8.  The  provisions  of  Rev.  Sts.  c.  142,  §  7,  authorizing  the  governor  alone  to  issue 
his  warrant  for  the  apprehension  of  a  fttgltive  from  justice,  are  not  repugnant 
to  the  U.  S.  St  or  1 798,  directing  the  demand  and  torrender  of  wcfa  fogitivei 
lio  be  made  by  **the  executive  autlMofity  of  a  MMS."    A. 

4.  Upon  a  requisition  from  the  governor  of  aaotfisr  atste  lor  the  sttrrender  of  a 
fugitive  from  jiulHce,  tb«  govettior  of  tMi  iommonw«altli  fissned  a  warrant  fbr 
his  arrest  to  the  agent  of  that  state,  awl  a  similar  warrant  to  a  sheriff  and  his 
depttties.  OeU,  that  an  atresi  by  a  deputy  sheriff  oader  the  latter  wammt,  and 
a  discharge  of  the  alleged  fugitive  on  bail  on  a  writ  of  habeas  corpus,  did  not 
prevent  an  atresl  by  tiie  a^(«f  the  other  state  uder  the  fiist  wammt.    A. 

GRANT. 
1.  A  grant  of  land  by  the  oohmial  govommMft  of  Maasaehiisetts  bc^xe  the  ordi- 
nance of  1647  did  not  pass  the  soil  of  the  sesahore  between  high  and  low 
water  mark,  withe«t  express  word&     OanunontMoUh  v.  City  qfRttvburp^  451. 
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belweto  DorohcB^  boukls  «h1  fioikm  te«nds  thnU  bafei^  to  aImi  town  of 
fioxiwiy»  OMtovly  of  CliftriieB  Biver»  (exM^t  the  prapriotj  of  the  afiNKMtid 
town,  which  they  purchased  of  particnlar  pooont,)  Boxbury  not  to  oxiend 
above  dght  milea  from  (heir  meetingteuief''  did  not  grant  to  the  town  of  Boz- 
hary  the  title  to  the  flats  l}'ing  between  Boston  bonnds  and  Dorchester  boands, 
more  than  one  hundred  rods  bolftw  Ugh  'vmter  mark.  lb. 
Sae  AABiTftAMEirT  aii»  Awamb^^;  Dsbd;  hujkjum^;  Fjlats;  Fonjmi. 

GUARDIAN  AND  WABD. 
The  gnardian  of  a  lunalio  cannot  be  allowed  in  his  probate  account  the  amount 
of  damages  offfanoned  to  his  own  pappeity  by  his  wawi'i  want  of  care.  Brotem 
T,  Hawe^  84. 

See  Writ  op  Entby,  8. 

HABEAS  CORPUa 
See  FuomvB  fbov  JtmnoXt  ^ 

HBIB. 
SeeEsTomLy  L 

HIGHWAT. 
See  Wat. 

HOMESTEAD. 
Under  the  homestead  act  of  1856,  e,  288,  which  provides  that "  no  property  uy 
liitae  of  this  ad  Aaii  be  «Dempted  fvooi  levy  for  nxy  debt  oaatraeted  pveiioai 
to<ha  ptssagg  of  this  $atf  a  dabtor  wba  beeaiMS  maotweak,  awing  4iebts  eon* 
tracted  before  the  passage  of  the  act  to  an  amount  exceeding  Ihe  amount 
exempted  for  a  homestead,  must  surrender  his  homestead  to  his  assignee  in 
insolvency.     WoodB  v.  Harding^  16. 

HUSBAND  AND  WIFE. 

1.  A  legacy  to  a  woman  before  marriage  Is  reduced  to  possesaon  by  her  husband 
by  Teeeiviag  a  qnitoUam  deed  Aooi  Aatostatcr'B  residoai/  devjiae,  appn  con- 
ditioii  that  be  shookl  pay  att  legacies  which  saeh  deviiM  was  boand  to  pay,  of 
which  tWs  was  oaa.    Baumrd  r.  Bryaiiiy  W^ 

%  Money  reoeived  by  aa  ageat  of  tbe  wifo  with  bar  hiibeod's  consent  for  her 
chose  in  aetiea,  and  never  redaeed  to  pnsiwinn  by  the  haebead,  may  be  raoov- 
ered  from  such  agent  by  the  admiaistrator  of  tha  wife;  and  tbe  husband's  stip- 
alalions  tn  an  anteBiq>tial  ooalraot,  aad  ia  a  mntaal  apeemeat  of  aeparatiofi 
ORW  adarisMble  to  disprova  any  such  vedastioa  to  possesiioB.    Hii^  v.  HutUj  66. 

•.  An  astaoa  caanot  be  nwratainad  agaivt  a  Jbasband  aad  wMa  on  their  joint 
proaassory  note  grren  for  his  debt;  but  upon  diwootfinaattea  against  faoE,  and 
payoMBt  of  costs,  may  ba  amended  and  pvosacaled  agiiatf  bias  alaoai  ffo^ 
fwi^oa  ^  Taae^psoa,  4a* 
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4.-  A  husband,  wbo  has  buried  his  wife  in  a  public  burial  gmandi  is  not  liable  aii 
a  trespasser  for  removing  a  grave  stone  anee  placed  at  her  grare  by  her 
mother,  without  injuring  the  stone,  and  for  the  purpose  of  substituting  an- 
other.   Durdl  V.  Haytoardy  948. 

See  Deed,  3 ;  Witkess,  1,  2. 

INDICTMENT. 
Under  an  indictment  for  breaking  and  entering  the  shop  of  a  person  named,  it  is 
no  variance,  under  Rev.  Sts.  c.  133,  §  11,  if  it  appears  that  the  shop  is  occu- 
pied by  that  person  and  another,  each  of  whom  pays  rent  to  the  owner  thereof, 
and  by  mutual  agreement  occupies  a  distinct  part  of  the  shop,  although  it  is 
not  shown  that  the  defendant  broke  and  entered  the  part  occupied  by  the  per- 
son named.     CommonwecUth  v.  Thompson,  108. 

See  CoMPLAiKT ;  Conspiracy;  False  Pbetenges  ;  Forobbt;  Labgbkt; 
Malicious  Mischief  ;  Nuisamcb,  2-4 ;  Pbbjubt  ;  Sfibituous  and  In- 
TOXiCATiNO  Liquors,  1,  8, 6-8. 

INFORMATION. 

1.  An  information  on  Rev,  Sts.  c.  1<^9  to  recover  lands  below  low  water  mark, 
and  more  than  one  hundred  rods  below  high  water  mark,  sufficiently  describes 
the  title  of  the  Commonwealth  by  averring  that  it  was  ^  the  owner  in  fee  of 
all  said  channels,  lands  and  flats.*    Conm^moealih  v.  Ct^jr  o/Eoxbury^  451. 

2.  An  information  on  Rev.  Sts.  e.  108  against  a  town  does  not  admit  its  title  in 
fee  in  flats  sought  to  be  recovered,  by  describing  them  as  situated  in  that  town. 
/*. 

8.  A  right  of  draining  through  land  cannot  be  set  np  in  defence  to  an  inibnD- 
ation  by  the  Coomionwealtb  <m  the  Bev.  Sti.  e.  108,  to  assert  its  title  to  the 
land.    Ih. 

INSANE  PERSON. 
See  GuABDiAN  and  Wabd;  Paupbb. 

INSOLVENT  DEBTOR. 

1.  If,  after  the  fiKng  of  a  creditor's  petition  for  insolvency  proceedings  on  the 
ground  of  a  flraudnlent  preference,  it  is  fraudulently  agreed  between  the  peti- 
tioning creditor  and  the  debtor,  in  order  to  carry  out  such  preference  and  to 
enable  the  debtor  to  obtain  his  diseharge,  that  the  debt  of  the  petitioning 
creditor  shall  be  paid  and  the  petition  dismissed,  other  creditors  are  entitled  to 
come  in  and  prosecute  the  petition.    Fotier  v.  Chuldkigt  60. 

8.  Proceedings  in  insolvency  will  not  be  set  aside,  as  originally  defective,  on  a 
bill  in  equity,  filed  by  the  debtor  more  than  vx  years  after  their  commeBce- 
ment,  and  after  he  has  wttfaout  objection  appcarsd  at  several  meetings  of  his 
creditors  and  submitted  himself  to  examination.    Lmeein  v.  Baueli,  S6A. 

8.  An  insolvent  debtor  eaanol  maintun  a  bill  in  equity  against  his  assignee  for 
miiconduct,  without  first  applying  to  the  court  of  insolvency  for  relief.    Ik 
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ii  .I^«a4  was  deviled  fo  Jjfe,  atidtbra  direotod  tobejoldandthe  net  proceeds 
equally  divided  among  the  testator's  children  and  their  heirs.  Dinring  the  con- 
tinuance of  the  life  estate,  9ne  oC  the  eluldren  became  insolvent,  and  his  prop- 
erty was  assigned  under  St,  1838,  c.  163.  Held,  that  his  own  share  passed  to 
his  assignees ;  as  well  as  his  right  in  the  share  of  another  child  deceased  since 

,  the  testator,  if  such  other  child  died  before  the  asvgnment,  but  not  otherwise. 
Pierce  v.  Xee,  42. 

5.  I(  is  no  objection  to  the  proof  in  insolvency  of  a  promissory  note  against  the 
maker,  that  an  accommodation  indorser  holds  security  from  him,  which  has  not 
been  surrendered,  and  that  the  proof  is  offered  at  the  indorMr's  request 
Meed  v.  Nelson^  65. 

6.  A.,  having  given  his  notes  to  certain  creditors  of  a  partnership  for  debts  due  to 
thcni  from  the  partnevship,  gave  a  written  agreeoent  to  one  of  those  creditors, 
that  he  would  not  enforce  the  amount  of  said  notes  against  the  partnership, 
until  said  creditors  should  have  been  fully  paid  all  sums  then  due  and  there- 
afVer  to  be  due  from  the  partnership,  and  that  the  amount  of  his  notes  ^«  as  to 
all  said  creditors  should  remain  as  part  of  the  business  capital  of*  the  partner- 
ship for  three  years.  Edd^  that  this  agreement  did  not  make  A.  a  copartner, 
nor  prevent  his  proving  against  the  estate  of  the  partnership  in  insolvency  a 
note  given  to  him  by  them  in  consideration  for  his  said  notes.  WoU  v.  Bal- 
eom,  92. 

7.  A  judgment  on  a  debt  for  necessaries  is  barred  by  a  certificate  of  discharge 
under  subsequent  proceedings  in  insolvency,  although  the  original  debt  would 
not  be  barred.    Banff$  v.  WaUan,  211. 

&  Under  the  Sl  of  1856,  c.  863,  a  certificate  of  discharge  under  the  insolvent 
laws  of  this  commonwealth  does  not  protect  a  debtor,  who  owed  no  debts 
here  when  the  proceedings  in  insolvency  were  instituted,  from  debts  con- 

.  tracted  while  residing  in  another  state,  before  that  statute  took  efiect.  Dai^ 
Um  V.  Crane^  250. 

9.  The  right  of  an  insolvent  debtor  to  a  certificate  of  discharge  upon  the  assent 
of  the  requisite  proportion  of  his  creditors  whose  debts  are  proved  at  the  ex- 
piration of  the  six  months  cannot  be  affected  by  the  subsequent  expunging 
of  the  proof  of  any  debt  as  having  been  allowed  by  mistake.  Gifford  v. 
Barker,  364. 

10.  A  payment  by  an  insolvent  debtor  to  a  preexisting  creditor  is  valid,  except 
as  against  proceedings  in  insolvency,  although  both  parties  know  the  debtor 
to  be  insolvent    Burl  v.  Perkins^  317. 

U.  In  an  action  by  the  assignee  of  an  insolvent  debtor  under  Su.  1838,  c.  163, 
and  1841,  c.  124,  to  recover  the  value  of  goods  conveyed  away  by  the  debtor 
the  plaintiff  has  no  ground  of  exception  to  instructions  that  he  must  prove 
that  the  debtor,  at  the  time  of  making  the  sale,  was  in  fact  insolvent,  and  in 
fact  intended  to  prefer  the  defendant  as  a  preexisting  creditor ;  and  that  if 
he  made  the  sale  in  good  faith,  and  with  the  intent  solely  to  procure  means 
for  the  prosecution  of  his  business,  and  with  no  intent  to  prefer  a  preexisting 
creditor,  the  sale  would  not  be  invalidated  by  the  fact  that  part  of  the  consid 
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•ntion  ma  ^  cnrodii  cm  m  pfetriaiii  debl  1km  Urn  «d  thft  {WMlMaer.    9Mtk  t. 
ifMtitf,  144. 

8m  BoitasTAAtr;  WlYNSSB,  4. 

INSUBANGE. 

1.  An  appIioatkNi  by  » town  ibr  histfnmoe  <m  a  sefcool-IiOMft  stated,  hi  answer  to 
an  interrogatoryf  that  the  ashes  were  taken  ap  in  metallic  tesse^  whieh  were 
not  aUowed  to  stand  on  wood  with  ashes  m  them,  and  that  the  ashes,  if  depos- 
ited in  or  near  the  bniidhig,  were  )n  brick  Of  stone  TatiHs;  and  conclnded 
with  a  memoraadnm  that  **  if  ashes  are  allowed  tb  remaon  b  wood,  the  insurers 
will  not  assume  the  risk ;"  and  was  made  part  of  the  contract  of  insurance. 
There  were  no  taolta  of  brick  or  sttme,  and  the  ashes  were  generally  deposited 
on  the  gprottnd,  at  a  distance  ftom  the  bailding;  btit  the  boy  employed  by  the 
school  committee  to  take  chav^  of  the  boikling,  fbr  two  or  three  weeks  before 
the  fire,  without  orden,  placed  the  ashes  in  a  wooden  barrel  m  a  shed  acQoin- 
tng  the  school-house.  Held^  &at  the  insurers  were  disebai^d.  City  of  Wor- 
essier  v.  Wopcmter  Mutuoi  Fire  Iru,  Co.  27. 

S.  An  applkant  for  insurance  on  personal  property,  who  has  made,  but  not  defiv- 
ered,  a  bill  of  sale  thereof,  taking  in  return  only  a  promissory  note  secured  by 
mortgage  therson,  may  truly  represent  and  warrant  himself  to  be  the  owner 
thereof.     Vogel  v.  People's  Mutual  Fire  Ins.  Co.  23. 

a.  A  polt(;y  of  insurance  on  the  machinery  in  a  silk  factory,  which  prorfdes  that 
it  shall  bo  of  no  eiBsct  while  the  premises  shall  be  used  fbr  storing  ^  cotton  in 
bales,"  "rags^"  or  **wool,*'  or  for  a  **  cotton  mill,"  ••wodlen  mil!,*  or  other 
**  msnufiicturing  establishment  or  tmde  requiring  the  use  of  heat,"  is  not 
avoided  by  using  one  room  Ibr  weaving  a  few  pieces  of  stuff  fh>m  woollen  and 
finen  thread  and  cotccn,  span  elsewhere  and  kept  in  the  room.    lb, 

4.  Omisrion  to  disclose  to  Insurers  repeated  incendiaty  attempts  to  destroy  the 
property  insured  will  not  avoid  the  insurance.  Clark  v.  Hamilton  MkUtttd  Ins, 
Co.  148. 

4.  In  an  action  on  a  poliey  of  insurance,  in  which  the  defence  relied  upon  is  a 
snbecquent  ineorance  contrary  to  the  terms  of  the  irst  policy,  the  burden  of 
proving  that  the  two  policies  covered  the  same  property  is  tipon  the  defend- 
ants,   lb. 

a«  A  policy  of  insurance  tipen  ^  earpentni^s  shop  and  carpentet's  tools  "  provided 
that  the  issuing  of  any  other  policy  covering  any  portion  of  the  property 
insured,  and  not  disclosed  to  these  insarers,  should  avoid  this  policy.  Held, 
that  evidence  of  the  issuing  of  another  policy  to  the  same  pereon  upon  '*  four 
chests  of  carpenter's  tools  in  wood  shop,"  described  as  situated  in  the  same 
street  as  in  the  first  fwlicy,  and  that  there  were  m  the  shop  two  chests  of  tools 
belonging  to  the  assured,  and  two  or  perhaps  three  bekinging  to  the  journey- 
men of  the  aMured^  did  not  tliow  that  any  part  of  the  property  was  covered  by 
both  policies.    lb. 

T«  Evidence  of  a  submissioQ  by  the  assured  and  an  agent  of  the  insurers  of  the 
amount  of  a  loss  by  fire  to  arbitra^on  is  not  suffident  evidence  of  a  waiver  of 


Digitized  by 


Google 


INDEX.  60V 

a  aoDditiao  in  a  poBcf  of  inmriiioe  in  foreign  attaohim  wt  roqaivlng  a  particu- 
lar accoant  of  the  Iom,  to  cliaige  the  insoim  as  trasteet  of  the  aHared,  if  tliej 
fltate  in  their  answers  that  the^  have  never  waived  the  conditions  of  the  policy. 
PettengUl  v.  Hinka^  199. 
8.  Uhder  a  policy  of  insuraaoe  on  a  bnOdtng  against  fire,  which  provides  that 
the  insurers  may  ^  make  good  the  dauMige  by  repairs,  and  the  insured  shall 
contribute  one  fourth  of  the  expense,"  if  the  insurers,  intending  to  comply 
with  this  provision  in  good  fiuth,  make  repairs  of  substantial  benefit,  though 
not  fully  making  good  the  loaSt  the  joeawre  of  the  assured's  damages  is  the 
difference  between  the  value  of  the  building  as  repaired,  and  what  it  would 
have  been  if  ftilly  repaired ;  deducting  one  fourth  of  their  value  to  the  estate 
Parker  v.  Ea^le  Fin  In».  Co.  ia«. 

INTEREST. 

1.  On  money  due  for  labor,  interest  may  be  recovered  after  a  demand  of  pay- 
ment, made  at  the  expiration  of  a  reasonable  time.    F<trd  v.  TirrtU^  401. 

f .  An  agent,  who,  having  received  money  under  an  agreement  to  invest  it  forth* 
with,  fraudulently  converts  it  to  his  own  use,  is  liable  for  interest  from  the 
time  of  the  receipt,  and  without  previous  demand.    HiU  v.  HurUy  66. 

S.  Upon  the  balance  of  an  unliquidated  and  contested  account,  interest  can  be 
recovered  only  from  the  date  of  the  writ,  and  not  from  a  previous  demand  of 
payment.    Pahner  v.  StoekweU,  437. 

ISLANDS 
In  Boston  Harbor,  early  grants  of.    JVo/<»  511«  518. 

JUDGMENT. 

See  Arbitrament  awd  Award  ;  CoLOirr  Charter  S,  4 ;  Error. 

JURISDICTION. 
Whether  **  the  damages  demanded  exceeded  twenty  dollars,*'  and  thus  entitle 
either  party  to  demand  a  trial  by  Jury  before  a  justice  of  the  peace  under  Sl 
1852,  c.  314,  Is  to.be  determined  by  the  ad  damnum  in  the  writ     Trees  v. 
Ruskworth,  47. 

JUEY. 
On  the  trial  of  a  cmoinal  case,  the  jury,  soma  of  whom  had  at  the  same  term 
tried  other  similar  cases,  during  the  trial  of  which  law  books  had  been  read  to 
the  jury  by  permission  of  the  court,  were  instmcted  that  they  might  bring  to 
their  aid  in  deciding  on  the  evidence  any  knowledge  which  they  had  acquired 
from  any  source  equally  open  to  them  all,  but  not  any  particular  knowledge  as 
to  the  law  or  the  facts  commumcated  to  a  part  of  them  only ;  and  that  they  were 
to  decide  this  case  on  the  eridsnoa  jntrodnoed  into  it,  and  not  on  any  evidence 
of  the  law  or  facts  introduced  into  other  eases  in  which  some  of  them  did  not 
sit;  and  that  the  jury  were  bound  to  con^der  the  instructions  of  the  court  on 
the  law  of  the  case  as  evidenpe  of  the  law,  and  that  they  must  decide  the  case 
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acoording  to  the  evideiioe.    HM^  that  the  defendant  had  no  ground  of  eooep- 
tioQ.    ConunonwedUh  r.  Lawrence^  183. 

JUSTICE  OF  THE  PEACE. 
See  Bastardy  Process,  2;  Jurisdiction;  PLBADiKa,  5;  Warbamt,  2. 

LANDING  PLACES. 
Origin  and  diacontiDuance  of.    NotCj  527.     See  Nuisance,  1. 

LANDLORD  AND  TENANT. 

1.  The  lessee  of  part  of  a  house,  with  a  right  *'  to  have  the  improvement  of  all 
the  homestead  land/'  cannot  grant  a  license  to  a  stranger  to  pass  for  his  own 
purposes  over  the  land,  against  the  will  of  the  lessor.  Richardson  v.  Richard' 
son,  213. 

2.  The  owner  of  land  having  upon  it  a  house  occupied  by  a  tenant  at  will  con- 
veyed away  the  land,  reserving  by  parol  a  right  to  remove  the  house  within 
six  months,  and  the  tenant  continued  in  possession,  paying  rent  to  him,  until 
afler  the  expiration  of  the  ox  months,  and  continued  in  possession  after  an 
alienation  of  the  land  by  his  grantee.  Held,  that  the  second  grantee  might 
mountain  a  landlord  and  tenant  process  against  such  tenant  Hayden  ▼. 
Ahearny  438. 

8.  Removal  of  the  defendant  and  possession  taken  of  the  premises  by  the  plain- 
tiff,  pending  a  landlord  and  tenant  process,  afford  no  defence,  even  if  shown 
by  an  agreed  statement  of  facts,  nnless  pleaded  puU  darrein  continuance.    lb. 

LARCENY. 

1.  Intoxicating  liqnor,  though  purchased  in  this  state  in  violation  of  St.  1855, 
c.  215,  intended  by  the  purchaser  to  be  sold  in  violation  of  that  act,  and  being 
transported  from  place  to  place  in  violation  of  that  act,  is  a  subject  of  larceny. 
CommonweaUh  v.  Coffee,  139. 

2.  Stealing  goods  in  another  of  the  United  Statee,  formerly  a  colony  of  Great 
Britain,  and  bringing  them  into  this  commonwealth,  may  be  punished  as  lar- 
ceny he  1*0.    Thomas,  J.  dissenting.     Commonwealth  ▼.  Holder ^  7. 

8.  An  indictment  for  larceny  of  property  alleged  to  be  of  a  value  less  than  one 
hundred  dollars  is  supported  by  evidence  that  the  property  was  of  any  value. 
Commonwealth  v.  McKenney,  114. ' 

4.  On  the  trial  of  an  indictment  fbf  larceny  of  a  horae,  the  jury  are  warranted 
in  finding  that  he  is  of  some  value  upon  evidence  (hat  he  was  a  dark  sorrel 
horse,  weighing  about  nine  hundred  pounds,  had  a  long  tail,  and  was  driven  a 
long  distance,     lb. 

).  The  punishment  which  may  be  imposed  by  the  court  of  common  pleas  under 
Rev.  Sts.  c.  120,  §  17,  for  larceny  of  property  not  exceeding  one  hundred 
dollars  in  value,  is  not  affected  by  the  value  of  the  property,  notwithstanding 
the  concurrent  jurisdiction  given  by  §  18  to  justices  of  the  peace  where  the 
valne  is  not  alleged  to  exceed  fifleen  dollars.  lb. 
See  CoBffPLAiirT,  tt. 
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LAW  AKD  FACT. 
See  ABBiraAMurr  and  Awabb,  f ;  Evidekcb,  1 

L£A6£. 
See  Lanblobb  ahd  Tknakt  ;  Railboad. 

LEGACY. 
See  Husband  ahi>  Wxfb,  1. 

LIEN. 
See  Carbieb;  Mbohanxc8'  Lien. 

LIMITATIONS,  STATUTE  OF. 
See  EsTOFPKL,  1 ;  Wat,  8 ;  Wobx  and  Labob. 

LUNATIC. 
See  GuABDiAN  and  Wabd  ;  Faupbb. 

MALICIOUS  MISCHIEF. 

1.  An  indictment  on  the  Bev.  Sts.  c.  126,  §  89,  which  charges  the  defendismt,  m 
the  words  of  the  statute,  with  wilfbllj'  and  malicionsl^r  administering  a  certain 
poison  to  the  horse  of  another  person;  is  sufficient,  without  further  averment  of 
any  criminal  intent,  or  of  any  injury  to  the  horse.  Commonwealth  t.  Brook$^ 
299. 

t.  An  indictment  on  Rev.  Sts.  c.  126,  §  89,  which  avers  that  the  defendant  did 
wilfully  and  maliciously  kill  a  horse  of  another  person,  is  sufficient,  without 
more  particularly  setting  forth  the  means  or  mode  of  killing.  CommonweaUh 
r.  SowUf  804. 

MALICIOUS  PROSECUTION. 
In  an  action  for  a  malicious  prosecution  against  the  plaintiff  for  assaulting  the 
defendant  with  a  knife,  the  defendant  cannot  introduce  evidence  that  before 
the  alleged  assault  the  defendant  had  been  informed  that  the  plaintiff  had  car- 
ried dangerous  weapons  and  had  been  prosecuted  therefor ;  nor  that  the  de? 
fendant  before  the  affray  in  which  the  assault  was  pretended  to  have  been 
coomiitted  saw  the  plaintiff  lurking  about  his  bam.    Bullock  v.  Lindsay^  SO 

MANUFACTURING  CORPORATION. 

See  COBPOBATION,  2. 

MARRIAGE. 
See  Bbbach  of  PBoicrsK  of  Mabbiaob. 

MARRIED  WOMAN. 
See  Husband  and  Wifb. 
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MECHAinCS'  LU&N. 
A  contract  to  **  do^  peiibim  and  expend  labor  ia  tlie  ereetion*  alteration  and  re- 
pair "  of  a  house,  at  a  certain  rate  by  the  day,  is  too  indefinite  to  support  a  lien 
under  St  1852,  c.  S43,  §  1,  for  the  labor  of  the  contractor  and  his  workmen, 
and  if  thus  alleged  in  the  petition  cannot  be  shown  to  have  been  more  specific. 
Wildef  ▼.  French,  898. 

MILL. 

1.  The  use  of  a  mill  privilege  purchaasd  ftKun  the  owner  of  a  lower  privilege  on 
the  same  stream  is  not  regulated  by  the  use  made  of  it  before  such  purchase, 
but  by  what  is  reasonable  and  proper,  conformably  to  the  wants  and  usages  of 
the  community.     Haakini  ▼•  Hoikinsy  890. 

2.  On  a  complaint  upon  the  Rev.  Sts.  c.  116,  the  respondent,  under  a  plea  of 
the  general  issue,  with  a  specification  of  defence  that  he  has  a  right  to  keep 
his  dam  at  the  height  complained  of,  eannot  at  the  trial  deny  the  complain- 
ants' title  to  the  land  flowed.     Tyler  v.  Mather,  177. 

8.  On  the  trial  of  a  complaint  for  flowing  land,  the  declaration  of  a  former 
owner  of  the  dam,  that  a  certain  stone  marked  the  height  of  his  right  to  flow, 
is  admissible  in  evidence  for  the  complainant,  without  proof  that  such  declara- 
tion did  not  refer  to  other  land  abore  the  dam  and  below  the  land  of  the  com- 
plainant   Ih, 

4.  On  the  trial  of  a  complaint  for  flowing  land,  brought  in  1850,  the  defence  to 
which  is  prescription  since  1828,  evidence  is  not  admissible  that  a  former  owner 
of  the  dam  paid  money  in  1838  as  damages  for  flowing  land  other  than  that  of 
the  complainant     2b, 

5.  On  the  trial  of  a  complaint  for  flowing  land,  bronght  in  1850,  the  defence  to 
which  was  prescription  since  1828,  the  complainant  gave  in  evidence  a  deed 
made  in  1887,  of  land  above  the  dam,  granting  to  the  owner  of  the  dam  a 
right  to  flow  the  land  to  a  certain  height  Held,  that  the  owner  of  the  dam 
might  show  that  the  flowing  mentioned  in  the  deed  was  caused  by  raising  the 
dam  in  1828,  and  that  annual  damages  had  been  paid  therefor  to  the  grantor 
from  1828  to  1880.     lb. 

6.  On  the  trial  of  a  complaint  for  flowing  land,  the  respondent  may  prove  that  a 
causeway  above  the  dam  and  below  the  land  flowed,  by  reason  of  having  been 
raised  since  the  commencement  of  the  suit,  operates  as  a  dam.    lb. 

7.  On  the  trial  of  a  complaint  for  flowing  land,  brought  in  1850,  the  respondent 
contended  that  bis  dam  had  not  been  raised  since  1828,  and  that  he  had  a 
right  to  maintain  it  as  it  then  stood ;  and  the  complainant  contended  that  it 
had  been  raised  sinoe  1832.  The  court  instmcted  the  jnry  that  if  the  dam 
had  existed  for  any  twenty  years  previously  to  the  date  of  the  complaint  at  the 
same  height  at  which  it  then  stood,  they  should  find  for  him ;  but  if  it  had 
not  been  maintained  at  said  beigfat  for  any  twenty  consecutive  years  previ- 
ously to  said  date,  they  shonld  find  fiv  the  complainant ;  and  no  objection  was 
made  to  the  instructions  at  the  time.  Hdd,  that  the  respondent  had  no  ground 
^f  exception.    lb. 

See  AfiATEHKNT^  D9VV 1%  I  BvxiMtif^By  If,  16 ;  Flats,  8. 
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MONET  PAID. 
8ee  Aotxoir,  1. 

MOBTGAGB. 
^  L  Of  Real  Estate. 

1.  A  mortgage  of  land  passes  the  grantor's  title,  though  only  in  mortgage. 
Murdoch  v.  CKapman^  156. 

2.  A  mortgage  described  the  land  mortgaged  as  running  westerly  from  a  certain 
point  a  certain  distance  "  to  land  of  R.,  thence  southerly  at  right  angles  by 
said  R.*8  land,**  &c.  **  being  lots  Nos.  3,  4,  5  and  6  on  a  plan  "  described  and 
recorded,  and  the  courses  and  distances  on  which  corresponded  to  those  in  the 
deed.  Hdd^  that  the  four  lots  passed,  though  lot  6  was  owned  by  R.  and 
mortgaged  to  the  grantor.    lb* 

3.  A  mortgage,  to  secure  advances  to  enable  the  mortgagor  to  erect  a  building, 
of  *'  all  his  right,  title  and  interest  which  he  now  has  in  the  foundation  or  stone 
work  qS  said  building,  and  which  he  may  have  in  and  unto  said  building  dur- 
ing its  erection  and  completion  and  after  it  is  completed,"  passes  the  land  on 
which  the  building  stands.     Oreenwood  t.  Murdoch^  20. 

4.  A  recorded  assignment  of  *'  so  much  of  a  mortgage  and  property  therein  de- 
scribed as  will  amount  to  "  a  certain  sum,  less  than  the  mortgage  debt,  passes  no 
legal  title  against  a  subsequent  purchaser  from  the  mortgagee  without  actual 
notice  of  the  assignment.     Fnnch  v.  Haskiru^  195. 

6.  An  entry  for  foreclosure  of  a  mortgage,  ondar  Rev.  Sts.  c.  107,  §  2,  duly  cer- 
tified and  recorded^  is  sufficient,  without  notice  to  the  mortgagor,  or  to  a  sub- 
sequent mortgagee,  who  is  in  possession  under  a  previous  entry  for  foreclosure ; 
and  is  not  waived  or  postponed  by  the  first  mortgagee's  subsequently  rendering 
an  account  to  the  owner  of  the  equity  of  redemption,  charging  himself  with 
rent  beginning  at  a  later  period.     Uobbs  v.  Fuller,  98. 

6.  A  bond,  given  to  the  mortgagor  by  a  mortgagee  in  possession  just  before  his 
foreclosure  is  complete,  conditioned  to  discharge  the  mortgage  upon  payment 
of  the  mortgage  debt  at  a  future  day,  before  which  the  debt  is  paid  and  the 
mortgage  discharged,  prevents  the  foreclosure  &om  talung  effect.  Josiin  v. 
Wyman^  63. 

7.  The  neglect  of  a  mortgagee  in  possession  to  render  to  the  mortgagor  on  de- 
mand an  account  of  the  amount  due  on  the  mortgage  Is  no  reason  for  extend- 
ing the  time  of  redemption.     SanUfm  v.  Dennis^  208. 

8.  The  provision  of  SL  1858,  c.  S16,  that  a  suit  in  equity  for  the  redemption  of  a 
mortgage,  commenced  by  bill  Inserted  in  a  writ,  shall  not  be  deemed  to  be 
commenced  until  service  of  the  writ,  is  not  affected  by  Sts.  1855,  c.  194,  and 
1856,  c.  38,  defining  the  general  equity  jurisdiction  of  this  court  in  cases  of 
fraud,  mortgages,  accident  and  mistake,    lb. 

See  Bond,  2;  EqjpiTY. 

n.  0/ Personal  Property. 
f .  A  mortgagee  of  chattels  cannot  maintain  an  action  againtt  an  officer  for 
altachrng  them  as  the  property  of  the  mortgagor,  withoitt  irtt  making  tiie  d^ 
TOL.  IX.  36 
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mand  required  by  Ber.  Sts.  c.  90/ §§  78,  79,  aad  St,  1844,  c.  148,  althoogb  big 
mortgage  provides  that  upon  the. property  \mng  attached  he  may  take  imme* 
diate  possession.     Wing  v.  Bishop,  223. 

See  Tbustbe  Pbocess  ;  Writ  of  Eittbt,  2. 

i 

NAME. 

See  Plbadino,  1 ;  Replkvin. 

NOTICE. 

Proof  that  written  notice  was  given  of  the  filing  of  interrogatories  may  be  made 

without  giving  notice  to  prodnce  said  written  notice.     Quinleif  r.  AUdns^  370. 

See  Deed,  4 ;  Wat,  10. 

NUISANCE. 
I  At  Common  Law, 

1.  A  laying  out,  by  the  proprietors  of  a  canal,  of  a  public  landing  place  on  its 
bank,  pursuant  to  a  statute,  does  not  deprive  them  of  the  title  in  the  land,  or 
of  the  right  to  surround  it  with  a  wall  on  all  rides  except  towards  the  canal, 
leaving  a  gate  to  be  kept  open  at  all  seasons  when  the  canal  is  navigable. 
Huntington  v.  Proprietors  of  Locks  jr  Canals,  154. 

IL  Under  St.  1855,  c.  405,  $  1. 

2.  An  indictment  for  keeping  a  nuisance,  in  violation  of  St,  1855,  c,  405,  §  1,  on 
a  day  named,  "  and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  the  finding  and  presentment  of  this  indictment,"  states  the  time  with 
sufiicient  certainty.     Commonioealth  v.  Keefe,  290. 

8.  An  indictment  on  St.  1855,  c.  404,  §  1,  which  avers  that  the  defendant  kept 
and  maintained  a  building  for  the  illegal  sale  and  keeping  of  intoxicating 
liquors  on  a  day  named  ^  and  on  divers  other  days  and  times  between  thai 
day  and  the  day  of  finding  this  indictment,^  sufficiently  charges  a  nuisance 
during  the  whole  time.     Commonwealth  v.  Hoye,  292. 

4.  An  indictment  on  St.  1855,  c,  405,  for  keeping  **  a  certain  building,**  used  for 
the  illegal  sale  and  illegal  keeping  of  intoxicating  liquors,  is  not  maintained  by 
proof  of  occupying  and  keeping  for  that  purpose  one  of  several  tenements  in 
the  same  building.     Commonwealth  v.  McCaughey,  296. 

5.  Upon  the  trial  of  an  indictment  on  St.  1855,  c.  405,  §  1,  for  keeping  a  build- 
ing used  for  the  illegal  sale  and  keeping  of  intoxicating  liquors,  the  only  evi- 
dence was  that  the  occupant  of  the  house  and  servants  of  the  defendant  sold 
liquor  there.  The  court  refused  to  rule  that  this  evidence  was  insufficient ; 
and  merely  instructed  the  jury  that  it  was  a  question  of  fact  for  them  to  de- 
cide. Heldy  that  the  defendant's  exceptions  must  be  sustained.  Commonwealth 
V.  Dunbar,  298. 

i.  Upon  the  trial  of  an  indictment  ondsr  St.  1855^  e,  406,  for.keeping  and  main* 
taining  a  building  for  the  illegal  sale  and  ke^ng  of  intoxicating  liquon,  it 
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appeared  that  the  building  contained  a  front  shop  where  groceries  only  were 
sold,  and  a  back  tthop  where  liquors  were  sdd;  many  teles  of  liquor  and  other 
articles  were  shown  to  have  been  made,  but  none  by  the  defendant,  except 
once  of  some  oats  in  the  front  shop ;  it  appeared  that  the  same  person  sold 
groceries  in  the  front  and  liquor  in  the  back  shop;  the  defendant  was  often  in 
the  front  shop,  but  was  not  proved  to  have  been  behind  the  counter  nor  to  have 
been  in  the  backahop  but  once,  when  he  went  with  a  constable  who  had  come 
to  the  building  with  a  wanant  to  arrest  another  penon,  and  told  that  person 
to  go  with  the  constable  before  the  justice,  and  went  with  them,  and  told 
the  justice  who  issued  the  warrant  that  he  bad  half  a  doaen  more  boys ;  and 
afterwards  told  a  constable  that  another  person  sought  was  not  in  the  back 
shop,  but  he  might  look  for  him  there  if  he  wished.  Heldj  that  there  was  suf- 
ficieBt  eyidenoe  to  be  submitted  to  the  jury.     Commonwealth  r.  ffisye,  293. 

OFFICER. 

1«  Marshals  appointed  under  a  city  ordinance  which  directs  that  they  shall  also 
be  appointed  constables,  and  that  marshals  shall  pay  over  to  the  city  the  fees 
received  by  them  in  criminal  cases  or  in  the  service  of  the  city,  and  shall  have 
salaries  in  full  for  all  their  services,  are  liable  for  such  fees  received  by  them 
as  constables.     Cit^  o/Woreexter  ▼.  Walker,  78. 

S.  A  city  ordinance  giving  police  officers  a  fixed  salary,  and  requiring  them  to 
pay  over  to  the  city  the  fees  received  by  them  as  witnesses,  or  as  penalties  in 
criminal  cases,  or  for  service  of  any  criminal  process,  or  for  any  services  in 
behalf  of  the  city,  is  not  contrary  to  public  policy.    lb. 

See  Sfiiutuous  and  iNTOxiCATmo  Liqitobs,  9 ;  Tax,  S. 

PARENT  AND  CHILD. 
See  Apprentice. 

PARTIES  TO  ACTIONS. 
See  Pubading,  I;  Witness,  1-ff. 

PARTNERSHIP. 

1.  A  partner,  who  has  made  a  promissory  note  to  the  partnership  as  evidence  ot 
the  amount  drawn  out  of  the  firm  by  bim,  and  afterwards,  npon  dissolution  of 
the  partnership,  assigned  all  his  interest  in  the  property  and  debts  of  the  firm  to 
his  copartner,  b  not  liable  to  an  action  on  the  note  by  the  latter,  who  has  taken 

-  the  note  by  indorsement  from  the  partnership  when  overdue,  and  with  notice 
of  the  facts.    Stoddeard  ▼.  Woody  90. 

9.  Evidence  that  legal  services  were  rendered  in  the  joint  names  of  an  attorney 
at  law  and  another  person  is  not  sufficient  to  prove  a  partnership  between 
them,  and  thus  defeat  an  action  for  such  services  brought  by  the  attorney 
alone.    BUhop  v.  Hallj  430. 

See  Evidence,  19;  Insolvent  Debtob,  6. 
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PAUPER. 
If  money  paid  by  the  Oonnioiiwealth  lor  die  topport  of  a  hinatic  at  Hm  State 
hinatic  hospital,  on  the  mistaken  snppoBitioii  that  be  had  no  settlement  within 
the  Commonwealth,  is  retained  by  the  Commonwealth,  on  discovery  of  the  mis- 
take, out  of  money  due  to  the  hospital,  the  tFeasnret*  of  the  hospital  may 
reborer,  under  Ber.  €ts.  c.  48,  $  0,  and  Si.  16S7,  e,  998,  f  7,  from  the  town  in 
wfaieh  the  lanatio  resided  at  the  thne  of  his  eemmitnieni,  unless  the  defendant 
prores  that  he  had  no  setflement  in  the  Common woakh,  Ibr  snob  soppoit  dar- 
ing the  six  years  prs^oiis  to  the  oomnencenMit  of  the  action,  and  for  that 
only.    Jennkan  t.  CUy  ofBotdntrff^  %% 

PAYMENT. 
A  letter  oontainTng  amMy,  sent  by  a  debtor  to  his  «iieditor  throogh  the  pott  oflfee, 
is  at  the  risk  of  the  debtor,  unless  that  mode  of  remittance  is  authorized  by  the 
creditor,  either  by  express  direction  or  by  the  usual  course  of  dealing  between 
the  parties.     Churney  v.  Hvwe^  40i. 

See  lifsoLVJEiTT  Dsirros,  10;  Pbivcipai.  akd  Aokst,  6. 

PERJURY. 

An  indictment  for  perjury  by  testifying,  upon  the  trial  of  a  complaint  ibr  an 
aasanit  upon  this  defendant,  that  the  person  complained  of  did  not  assault  him 
on  a  day  named,  whereas  in  faet,  as  this  indictment  alleged,  he  did  so  assault 
htm  on  that  day,  is  not  supported  by  eridenoe  that  this  defendant  testified  as 
alleged,  and  that  he  was  so  assaulted  either  on  the  day  named  or  the  day  be- 
fore.   CcmamnweaUh  ▼.  Monahan^  119. 

PLAN. 
See  Deed,  8-10;  Mortoaox,  9. 

PLEADING. 

L  Parties  to  Actums. 

See  Contract,  4;  fiusBAND  and  Wife,  8;  iRrORMATiOR ;  Slanbsb; 

Trust. 

IL  Writ  and  Declaration^ 

U  Whether  deseribiag  the  plaintiff  in  a  writ  by  no  other  Christian  man  than 
^  W  k  had  on  demnrrer*—  qutete,    Sieiermamt  v.  FisU,  Ml. 

8.  A  declanrtion,  which  allegee  that  the  defendMit  made  a  promissory  note  to  his 
own  order,  and  JDdoned  it  in  blank,  and  owas  the  pbintiff  the  amoant  of  it 
and  interest,  is  bad  on  demurrer,  for  wantcf  any  statement  of  tlie  plainliff's 
interest    Jb. 

S.  Under  the  praetica  aet,  St.  1809, «.  819,  f  9,  a  deeiamtion  in  toit  Ibr  break- 
ing and  entering  a  olose  need  not  eoatain  any  afanaeat  of  time.  Knofp  r. 
Siocumbf  73. 

See  BsooavizANGS ;  Wobk  axd  Lasoju 
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IIL  Afumr^  ff^» 

4«  A  motion  to  diflnias  an  action  in  the  eonrt  of  Mmmon  pleas,  for  t)ie  reftnal 
of  fhe  justice  of  the  peace  before  whom  it  has  been  commenced  to  order  a 
JQiy,  cannot  be  entertained  after  the  first  term,  even  if  a  similar  motion  has 
been  made  before  the  jnstice.     Trees  v.  Ihuhworth,  47. 

9.  Under  Rev.  Sts.  c.  85,  §§  11,  It,  an  entr^  in  a  record  of  a  justice  of  the  peace, 
that  the  *'  defendant  appears  and  pleads  orally  and  says  he  is  not  guilty,"  is  a 
joinder  of  issue,  and  the  defendant  may  ^ve  in  evidence  any  matter  admissi- 
ble under  any  general  or  speeial  plea  in  bar;  and  if  1^  case  is  carried  by 
appeal  to  the  court  of  common  pleas,  and  no  forther  pleading  is  ordered,  the 
same  evidence  is  admismble  there,  as  would  have  been  in  the  court  below. 
WUbutY,  rafter,  861. 

6.  Tb  a  declaration  averring  a  waiver  of  a  bar  fitxn  kpse  of  time,  a  denial  of 
snch  waiver  is  a  safficient  answer,  wit3iout  more  distinctly  setting  np  the  bar. 
Vogel  V.  Peoplifs  Muiutd  I^re  Ina.  Co.  «8. 

7.  To  a  declaration  whicb  avers  the  making  of  a  promissory  vote  by  the  defond- 
ant,  payable  to  the  ptaintiff,  and  that  the  defendant  owes  him  the  amonnt  of 
said  note,  an  answer  that  the  defendant  does  not  owe  the  plaintiff  in  manner 
and  form  declared  on,  and  leaving  him  to  prove  the  same,  does  not  pnt  the 
signature  in  issne.    P/wmngham  Bank  v.  G^y,  Ml. 

S.  In  an  action  of  tort  for  breaking  and  entering  a  dose  and  removing  a  fonce, 
the  (kfendant,  under  an  answer  which  only  denies  the  breaking  and  entering, 
cannot  disprove  the  removal  of  1^  fence.    Knapp  v.  Sloeumh,  78. 

9.  Under  the  practice  act,  SL  I65t,  c.  Slf,  §§  14,  96,  a  defendant  who  answen 
(liat  he  can  neither  admit  nor  deny,  but  leaves  the  pluntiflT  to  prove  the  alle- 
gations in  the  declaration,  may  introduce  evidenoe  to  rebut  the  plaintiff^  case. 
/ft. 
See  LAin>LOin>  and  Tkhant,  8 ;  Mill,  ) ;  UstJBY ;  Writ  ov  Entry,  1. 

POLIGB  COURT. 

The  St.  of  1888,  c.  147,  §  2,  authorizing  any  police  court  to  appoint  a  clerk,  ex 
tends  to  a  police  court  established  since,  even  if  by  the  act  establishing  it  the 
deric's  dudes  are  kspoaed  on  the  jasdee.    CSmmmmaith  ▼.  CHlttmd,  8* 

PONDS. 

Grants  o^  and  nghts  ra*    ^otB^  52o* 

POST  OFFICE. 
See  EviDKNCB,  8,  9 ;  Paymxnt. 

PKINCIPAL  AND  AGENT. 
1.  A  comflEutiee  empowered  by^  vote  of  a  oorpoo»tion  to  anthoriae  their  treasuer 
to  conv^  real  eolata  may  traMmit  moh  aothori^  orally.    Sutekuu  v.  Bymi$f 
867. 
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2.  An  aactioneer  bas  no  authority  to  bind  an  administrator  personalty,  by  a  war- 
ranty of  the  condition  of  goods  of  the  intestate.    Blood  ▼.  French,  197. 

8.  One  who  uses  a  carnage,  hired  in  his  name  by  another  without  previous  au- 
thority or  subsequent  ratification,  without  reasonable  cause  to  believe  that  the 
carriage  was  hired  on  his  account,  or  that  he  was  looked  to  for  pay  for  its  ose, 
is  not  liable  for  its  use,  although  the  owner  had  no  notice  that  the  hirer  pro- 
cured it  on  his  own  account.    Adams  v.  Boumef  100. 

4.  In  an  action  by  R.  against  D.  for  the  keeping  of  a  bone,  which  was  defended 
oti  the  ground  that  T.  was  B.'s  debtor,  the  judge  instructed  the  jury  that  if 
B.'s  servant,  with  whom  the  horse  was  originally  left,  "  understood  that  the 
horse  was  there  for  T.,  as  T/s  horse  and  at  his  charge,  and  that  T.  was  to  pay 
for  the  keeping,  R.  could  not  recover ;  *  and  declined  to  instruct  them  that  ^  if 
D.  by  himself  or  his  agent  left  the  horse  at  B.'s  stable,  B.  could  recover,  unless 
D.  notified  him  to  look  to  T.  for  pay,  and  R.  agreed  to  look  to  T.  for  pay. 
Heldf  that  R.  had  no  ground  of  exception.    Randall  v.  Doane,  408. 

ft.  In  an  action  against  a  corporation  on  a  debt,  the  defence  was  payment ;  and 
it  appeared  that  the  president  of  the  corporation  took  the  bill  receipted  from 
the  creditor  to  get  the  money  from  their  treasurer,  and  gave  the  bill  to  the 
treasurer,  who  made  a  correction  in  it,  and  handed  it  with  the  money  back  to 
the  president,  who  lost  them.  The  defendants  contended  that  their  president 
acted  as  the  creditor's  agent ;  and  asked  that  the  jury  be  instructed  "  that  the 
circumstance  diat  the  treasurer,  after  correcting  and  paying  the  bill,  lent  the 
receipt,  to  be  returned  aft;er  showing  the  same,  did  not  prevent  the  antecedent 
acts  from  constituting  a  legal  payment."  But  the  judge,  without  thus  instnict- 
ing  the  jury,  instructed  them  as  to  the  respective  duties  of  a  president  and 
treasurer  of  a  corporation,  and  that  it  was  for  the  jury  to  say  not  upon  any 
particular  portion  of  the  proof,  bnt  upon  all  the  evidence,  for  whom  the  presi- 
dent was  acting.  Hetd^  that  the  defendants  had  no  ground  of  exception. 
Wright  V.  Old  Colony  fi-  Fall  River  Railroad,  418. 

See  Deed,  2;  Ehbczzlrmxht  ;  Interest,  2. 

PROMISSORY  NOTE. 

1.  A  promissory  note  payable  ^  four  montiit  after,  for  value  received,"  is  payabl<» 
four  months  after  date.    Peanon  v.  Stoddard,  199. 

2.  In  an  action  on  a  promissory  note  payable  to  S.  or  order,  signed  on  the  back  by 
S.,  and,  below  that,  by  W.,  with  "*  waiving  demand  and  notice  "  written  over 
the  name  of  each,  oral  evidence  is  admissible  to  show  that  W.  signed  the  note 
before  its  delivery  to  S.,  and  is  therefore  liable  as  an  original  promisor ;  and 
the  admission  of  evidence  that  S.  refused  to  take  the  note,  unless  the  maker 
*'  would  get  another  name  to  be  responsible  to  him  on  it,"  is  immaterial  and  no 
ground  of  exception,    /ft, 

8.  Parol  evidence  is  inadmissible,  even  between  the  original  parties  to  a  promis- 
sory note,  to  show  that  a  person  whose  name  is  ngned  6n  the  back  of  the  note, 
not  the  payee,  signed  it  as  guarantor  only,  or  upon  a  com^tion  which  has  not 
been  performed.     Wright  v.  Morn,  887. 
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4«  A  negotiable  promusorj  note,  giyen  for  intoxicating  liquors  told  in  this  com- 
monwealth, contrary  to  Sl  1858,  c.  82S,  ia  valid  in  the  hands  of  one  who  took 
it  before  maturity,  for  a  valuable  considoration,  and  without  notice  of  the  ille- 
gality, notwithstanding  the  provision  of  §  19  of  that  statute,  declaring  that  all 
payments  and  compensations  for  intoxicating  liquors  illegally  sold  '*  shall  be 
deemed  to  be  received  in  violation  of  law,  without  consideration,  against  law, 
equity  and  good  conscience."     Caztt  v.  FUld^  829. 

6.  Upon  proof  that  a  promissory  note  is  founded  on  illegality,  or  obtained  or 
put  in  circulation  fraudulently,  an  indorsee,  before  he  can  recover  upon  it, 
must  show  that  he  gave  value  for  it    SistermanM  v.  Fields  881. 

6.  In  an  actitm  on  a  promissory  note  given  in  consideration  of  a  warranty  deed 
of  land,  the  defendant  cannot  introduce  parol  evidence  that  other  land  was 
previously  agreed  to  be  conveyed  to  him,  not  covered  by  the  description  in 
the  deed,  and  from  which  he  was  afterwards  evicted.    BenneU  v.  Ryan,  204. 

7.  The  indorsee  of  a  promissory  note,  upon  receiving  a  partial  payment  from  the 
maker,  agreed  not  to  sue  him  for  the  balance,  and  subsequently  transferred  the 
note  to  H.  H.  sued  the  indorser  for  the  balance,  and  attached  his  real  estate ; 
and  he,  pending  the  suit,  conveyed  said  estate  to  W.,  taking  back  an  agreement 
to  save  him  harmless  from  the  suit  H.  recovered  judgment  for  the  balance 
of  the  note,  and  levied  on  the  estate ;  and  transfeired  the  judgment  and  the 
estate  levied  on  to  B.,  who  agreed  with  the  maker  to  obtain  for  him  a  dis- 
charge of  all  liability  upon  the  note.  Held,  that  the  indorser  could  recover 
of  the  maker  the  amount  which  he  had  been  obliged  to  pay ;  and  that  evi- 
dence  of  the  nature  and  consideration  of  the  conveyance  by  him  to  W.,  and 
that  W.  had  no  knowledge  of  the  attachment,  was  Immaterial,  and  its  exclu- 
sion no  ground  of  exception.    NichoU  v.  HoUj  202. 

8.  It  is  no  defence  tc  an  action  by  the  payee  on  a  negotiable  promissory  note, 
that  the  plaintiff  had  pledged  it  to  a  third  person  as  collateral  security  for  a 
debt  of  which  he  had  since  tendered  payment,  which  the  pledgee  refused  to 
receive  or  to  give  up  the  note.     Wolcoti  v.  Boston  Faucet  Co.  876. 

See  FoBQERT ;  Husband  and  Wife,  8 ;  Insolvent  Debtor,  5 ;  Partneb- 
8HIP,  1 ;  Plbadino,  2,  8. 

QUO  WARRANTO. 
See  Colony  Chabtbb* 

RAILROAD. 

1.  One  railroad  corporation  leased  its  railroad  to  another,  who  agreed  to  equip 
it  with  engines,  cars  and  other  furniture,  and  to  give  as  favorable  accommoda- 
tion to  its  business  as  if  they  owned  it,  and  to  nm  regular  trains,  and  also  extra 
trains  when  required,  for  which  last  they  should  be  allowed  **  the  actual  cost 
of  running  the  same ; "  and  it  was  agreed  that  the  lessees  should  collect  the 
revenues  of  the  road  leased,  and,  before  paying  them  to  the  lessors,  take  out  a 
certain  sum  semiannually  for  running  the  trains  over  their  .road,  and  a  certain 
proportion  of  the  balance,  for  the  use  of  thdr  own  road  by  sach  trains.    EM 
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that  tbe  ^'aotaai  DOBt'''<ortftlie'eKtva  tram  incltided  tiriy  numejr  acfenally  pud 
out,  and  not  a  proportion  of  the  espenBe  of  Che  lottees*  iiQad,  or  of  4be  wear 
and  tear  of  their  tradk.  Lexington  g*  West  Vambridge  Railroad  v.  Fiichburg 
RaUroad,  226. 

2.  Held^  aUo,  that  the  lessees  <were  boimd  -to  transport  without  extra  charge  wood 
and  coal  intended  for  and  nsed  npon  that  part  of  a  biiek  yard  at  the  junction 
of  the  two  roads,  which  bordered  on  the  voad  leased,  -and  wlueh  were  drawn 
over  the  lessees*  road,  and  over  a  side  track  built  l^  agreement  between  the 
twp  oorporattonsand  in  part  within  the  location  of  that  road.    lb, 

8.  Held,  further^  that  a  iurtber  agreement  for  an  additioiial  allowance  to  the 
lessees  for  certam  1^«ight  for  a  specified  time,  having  been  (as  was  finind  by 
an  auditor)  '**  continued  by  ^mutual  consent"  until  a  later  date,  did  not  entitle 
the  lessees  after  that  dale  to  any  xsompensation  b^ond  (that  stated  in  the  orig- 
inal agreement,    lb, 

tiee  CAHsisa ;  Ck)RPOitATioN,  1. 

-REAL  ACTION. 
See  Information  ;  Writ  of  Entry. 

KBOEIPTQR. 

1.  A  receiptor  agreed  to  keep  chattels  attached  on  mesne  process  until  the 
attaching  officer  should  call  for  thetn,  and  then  deliver  them  to  him,  and  fur- 
ther agreed  to  indemnify  the  officer  against  **  all  costs,  trouble  or  expense  that 
shall  arise  to  him  througli  any  default  in  consequence  of  his  entrusting  said 
property  in  my  hands.**  The  receiptor  delivered  the  chattels  to  the  owner, 
who  disposed  of  them,  and  {he  officer,  upon  a  demand  made  npon  him  within 
thirty  days  afVer  judgment,  was  obliged  to  satisfy  the  execution.  Heldy  that 
the  'receiptor  was  liable  to  him,  upon  a  demand  made  after  the  expiration  of 
the  thirty  days,     ColweU  v.  Richards,  374. 

2.  In  an  action  by  an  attaching  officer  against  a  receiptor,  the  burden  of  proving 
that  'the  property  did  not  belong  to  -the  person  as^hose  •it'vi^as  attached  is 
upon  the  defendant    Bttrtr.  PerWrw, '31 7. 

8.  An  action  by  an  attaching  officer  upon  a  receipt  for  certain  property  attached 
on  mesne  process,  by  which  the  receiptor  agrees  to  keep  and  redeliver  the 
property  to  the  officer  on  demand,  may  be  defeated  by  proof  that  it  was  not 
the  property  of  the  person  as  whose  it  was  attached.    lb. 

RECOGNIZANCE. 
In  an  action  on  a  .secognizonoe  ito  proieciite  an  appeal,  itimust  be  alleged  and 
proved  4bat  the  recognixaiioe  has  bean  retaniad  into  the  appellate  court. 
Pmer$on  v.  GodamiOi^  358. 

REPLEVIN, 
•fteplevin  does  no(  lie  for  property  attached  en  a  writ  served  upon  the  plaintiff, 
although  he  as  misdeieiibed  theoein  and  has  pleaded  in  abatement  thereof-  and 


Digitized  by 


Google 


cftonot  be^ppoK^ted  i>y  ^e;ndeiio0  A»|;  h^  4i4  pot  make  iUbe  ^oototct  therein  de- 
clared 00.    Perry  y«  iSic^rc&tm,  216. 

RETURN. 
See  Action,  5 ;  Tax,  8. 

ROXBURT. 
See  Grant,  8« 

SALE. 
k  person  who  by  the  form  of  a  aale  frandulently  obtains  posseanon  of  chattels, 
with  intent  never  to  pay  for  them,  has  no  property  which  his  attaching  cred- 
itor can  hold  against  the  vendor.     Wiggin  v.  Day,  97. 

.See  IjratfBAjTOS,  2. 

SCHOOL  DISTRICT. 
See  Tax,  4. 

S£:ASB0R£. 
3eeFx4.Ts;  6»4N7;  Seawesp;  SrAxuTXya;  Towic. 

SEAWEED, 
Sights  of  property  in.    lAJ^,  ASI7. 

SENTENCE. 
Se0l#ARO«]nr»6. 

SERVICE. 

SET-OFF. 
A  judgment  rendered  twenty  years  ago,  and  recently  made  up  by  permiasion  ot 
the  Qport,  may  be  allawed  to  be  i|et  off  .in  an  ictian  commenced  many  yean 
alUr.aaid  jodgineat  aad  h^ore  the  conviction  of  the  reoprd.    Parker  ▼.  Rugg, 
209. 

SLANPER. 

1.  In  a  declaration  for  slander,  the  St,  of  1852, €.812, has  not  dispensed  with  the 
jDuscesahy  of  aveniBg  .the  facts  and  circumstances  which  render  actionable 
voids  not  tbemselvttB'SO.     TMettt  ▼.  'Godmg^^C/i. 

2.  Adeelamtion for  alander,  which  aikges  that  T.  the  plaintiff  «wne(t  a certun 
bailding;  that.  Mid  bnilding  was  insvred  and  bamed,  **  and  that  afterwards  the 
defendant  publicly,  falsely  and  malieioQsly  aecnsed  the  plaintiff  of  wilfhlly 
and  malieionsly  burning  the  said  bnilding,  with  intent  to  injnre  the  insurers,  by 
words  spoken  of  the  plaintiff  substantially  as  follows :  '  T.  burned  the  mill  him- 
«eU^' "  is  Vad»  booattse  ilidoas  not  ohaige  -the  defeadaat  with  any  crime,    lb. 
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SPIRITUOUS  AND  INTOXICATING  LIQUORS. 

1.  An  indictment  on  Sf,  1895,  e.  216,  §  15,  for  an  nnlawfbl  sale  of  ^  intoxicating 
liquor  "  need  not  more  particularly  describe  the  kind  of  liquor  sold.  Common^ 
wealth  V.  Ryan^  IS 7. 

2.  On  the  trial  of  an  indictment  on  Sl  1855,c.  215,  for  unlawfully  selling  intoxi- 
cating liquors,  the  burden  of  proving  any  license,  appointment  or  right  to  sell, 
is  upon  the  defendant,  by  virtue  of  St.  1844,  e.  102.    lb. 

8.  A  complaint,  which  avers,  in  the  form  prescribed  by  St,  1855,  c.  (97,  that  the 
defendant  "  did  keep  intoxicating  liquor  with  intent  to  sell  the  same  in  this 
commonwealth,  he  not  being  authorized  to  sell,"  &c.,  charges  substantially  and 
formally,  within  the  twelfth  article  of  the  Declaration  of  Rights,  a  keeping  of 
such  liquor  with  intent  to  sell,  in  violation  of  St.  1855,  c.  215,  §  24.  Common- 
wealth  V.  Gillandf  8. 

4.  The  provision  of  St  1855,  e,  215,  §  1 7,  that  three  several  sales  of  spirituous  or 
intoxicating  liquor  shall  be  sufficient  evidence  of  a  violation  of  this  section,  is 
constitutional  and  valid,  and  subjects  a  person  making  three  such  sales  to  the 
penalties  of  a  common  seller.     Commonwealth  ▼.  Bums^  182. 

5.  An  indictment,  which  avers  that  the  defendant  at  a  certain  place  on  a  certain 
day,  and  at  said  place  from  said  day  to  the  day  of  finding  the  indictment, 
**  was  then  and  there  a  common  seller  of  intoxicating  fiquors,"  charges  but  one 
offence.     Commonwealth  v.  Woods^  131. 

6.  An  indictment  on  Sl  1855,  c.  215,  §  17,  for  being  a  common  seller  of  intoxi* 
eating  liquors,  is  not  supported  by  evidence  of  sales  of  beer,  without  evidence 
that  it  was  "  strong  beer"  or  **  lager  beer."    Commonwealth  v.  Hardimany  136. 

7.  An  indictment  for  being  a  common  seller  of  '<  intoxicating  liquors,  and  mixed 
liquors,  part  of  which  is  intoxicating,"  is  supported  by  proof  of  three  sales  of 
intoxicating  liquors,  and  none  of  mixed  liquors.    CommonweaWi  v.  Bums,  287. 

8.  A  complaint,  which  avers  that  the  defendant  ^  at  Blackstone  in  the  county  of 
Worcester  did  convey  from  place  to  place  within  said  commonwealth  intoxicat- 
ing liquor,"  in  violation  of  St,  1855,  e.  215,  §  20,  does  not  sufficiently  state  the 
places  from  which  and  to  which  the  liquor  was  conveyed.  Commonwealth  v. 
Reily,  I. 

9.  An  officer  seizing  intoxicating  Uquors  by  a  warrant  issued  under  St.  1855, 
e.  215,  §  25,  is  liable  as  a  trespasser,  upon  the  subsequent  abatement  of  the 
proceedings  because  the  notice  to  the  keeper  was  not  returned  to  the  proper 
court ;  although  no  order  is  passed  for  the  return  of  the  liquors,  and  notwith- 
standing §  38.    Ewing$  v.  WaJker^  95. 

10.  On  the  trial  of  an  indictment  for  being  a  common  seller  of  intoxicating 
liquors  and  for  single  unlawful  sales,  the  district  attorney  was  aUowed,  against 
the  defendant's  objection,  to  ask  a  witness  who  had  testified  to  a  single  sale  to 
himself,  whether  he  had  not  previously  said  that  the  defendant  had  made  three 
sales  to  him.  Heldy  that  subsequently  abandoning  the  count  for  being  a 
common  seller  took  away  all  right  of  exception.  Commonwtalik  v.  lineoln^ 
288. 

11.  On  the  trial  of  an  mdictment  for  unlawfully  selling  intoxicating  liquor,  evi* 
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denoe  that  ibere  were  Implementi  and  materials  for  selling  Hqnor  ia  the 
defendant's  shop  is  competent    IL 
See  Attorney  and  Counsel  ;  Bond,  1 ;  Complaint,  2 ;  Evidence,  1-4 ; 
Labcbnt,  1 ;  Nuisance,  L  ;  Pbomissort  Note,  4. 

STATUTE. 

1.  Punctuation  is  not  to  be  regarded  in  construing  a  statute.  Cashing  v.  Wor- 
rickj  882. 

2.  In  the  construction  of  statutes,  a  limiting  clause  is  to  be  restrained  to  thn 
last  antecedent,  unless  the  subject  matter  requires  a  different  construction,  lb. 

8.  After  a  dispute  of  some  years'  duration  between  a  town  and  the  proprietors 
of  conunon  lands  therein,  about  the  rights  of  taking  seaweed  from  the  shores 
and  of  feeding  cattle  on  the  lands,  the  legislature,  upon  the  petition  of  said 
proprietors,  and  with  the  consent  of  the  town,  incorporated  the  proprietors  by 
an  act  which  defined  the  bounds  of  their  lands,  authorized  them  to  erect  cer- 
tain gates  and  water  fences  at  the  ends  thereof,  and  provided  that  the  town 
should  ^*be  at  the  expense  of  the  aforesaid  gates  and  water  fences,"  and 
'*  reserved  to  the  town  the  privilege  of  the  shores,  and  of  feeding  all  lands,  not 
comprehended  within  the  aforementioned  bounds."  Held,  that  the  town's 
privilege  of  the  shores  extended  to  those  comprehended  within  said  bounds, 
and  was  not  forfeited  by  ceasing  to  maintain  the  gates  and  water  fence&     lb, 

4.  Early  codes  of  in  Massachusetts  Colony.    Note,  518,  614. 

5.  Colonial,  not  repealed  by  judgment  against  the  Charter  in  1684.  Note,  517, 
518 

See  Police  Court  ;  Town,  1. 

STATUTES  CITED,  EXPOUNDED.  &o. 

English  Statutes. 

22  Bl  28  Car.  2,  e.  71.  Injury  to  Animals,  805 

»Q.  lyC.  22.  ^  «  805 

Statutes  of  the  United  States. 
1798,  e.  45.  Fugitive  from  Justice,    9,  268 

1855,  e.  178.  Post  Office,  404 

Massachusetts  Coiont  Ordinances. 

1629.  Allotment  of  Lands,  459, 484,  1688.  Swamps                             528 

485,  506,  510  1684.  Election  of  Deputies  480,  511 

1680.    Names  of  Towns               485  Fishery                              525 

Tax                     459,485,511  1685.  Building  Houses         489,511 

1680-85.    Towns  460, 485, 511,  516  Humfrey's  Pond                 52H 

1681-86.    Islands           511,512,525  1686.  County  Courts                   A12 

1682-75,  Bounds  of  Towns  461-465,  Roxbury              463,484-498 

471,  489  1687,  1640.    Noddle's  Island  465, 495 
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1«58. 

Sood)^                             490 

1647.    PdAdH                                 828 

AUotment  of  Lands           469 

-^-^     Town  BedAdi                   460 

1689. 

Towns                                460' 

1648v    PiintadLvvRB              6tt,  6U 

1641. 

Fishery                       626,  M6 

1649.     SitoShora                   465,616 

Wharfage                           614 

1661.    Deed                           466,466 

Town  Bounds                    46<r 

-'^     Statute  Books                    614 

Body  of  Liberties              618 

1667.    Limitadons                        610 

Sea  Shore           466,  616,  626 

1662.    Hampshire  County            612 

Ponds                                  628 

1672.    Disseisin                             466 

1648. 

Counties                      464, 612 

1680.    Essex  County                     612 

1644. 

General  Court                   481 

1685.    Deed                           466,617 

1646. 

Auditor  General                 626 

1686.    Muddy  River                     488 

1647. 

Sea  Shore  466,  486,  614,  618 

1 689.    Continuance  of  Lawr        61 7 

Pltmouth  Coloky  Ordinances. 

1627.                                     Way 

527 

1627-86.                                Fishing                                              626 

1685-86.                               Whales                                            626 

1638-41.                               Towns 

611 

1686.                                     Counties                                           612 

Pbotxncial  StA-nrris. 

4  W.  &  M.  (1692)                   Continuance  of  Laws          6l7,  618 

I^^MVM     Tk^MM^a                                                                                        A  CA 

6  W.  &  M.  (1694)                    Towns                                          61 1 

7  W.  &  M.  (1696)                  Nantucket  &  Dukes  County        612 

9  W.  8,  (1697)                        Rape                                           617 

6  Anne,  (1706)                       BrookHnd                             466,488 

4  G.  2,  (1780)                         WoTCMt«»  Ccmnty                      612 

10.8,(1761)                        Berkshire  Countf                        61S 

Statutes  of  the 

Commonwealth. 

1784, 

c.  66.    Larceny                    117 

1814,  c.  89.     Boston  &  Roxbury 

1786, 

c.  76,  §8.     Towns                 611 

Mill  Corporation    467, 

1786, 

c.  67,  §6.  Warrant  of  Did- 

499,  620 

cress                 847 

1820,  c.  79,  §  4.    Appeal                48 

1792, 

c.  72.    Norfolk  County        612 

1822,  c.  84.    Boston  &  Roxbury 

1800, 

c.  29.    Solicitor  General      281 

Mill  Corporation    467 

1804, 

c.  131,  §  4.  Injury  to  Animals  806 

1824,  e.  26.      Boston  Water 

e.  148.    Lareeny                  117 

Power  Co.         467 

1811, 

c.  66.     Common  Lands  in 

1 826,  c.  148,  §  1 1.     School  Tax      40 

HuH                      888 

1827,  c,  77,  §  4.     County  Com- 

c. 61.     Hampden  Coonty      612 

missioners      84  7 

c.  1 3  7.     Franklin  Coanty     61 2 

1828,  <?.  148,  §  3.     Tax                   40 

1818, 

r.  181.    Attorney  and  So- 

1 tt^,  <f.  1 24.  Mortgage  of  Chattels    46 

licitor  General     281 

1882,  f.  180.    District  Attorneys  281 
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1837,  e, 

—  c. 

1838,  c. 


1839,  e, 
t840,  c. 


r936,c.  37.    Boitoa  ap  Rozbvy  469^ 

301 
37a    Pleading  3G3 

210,  §  1.  Trustee  Pro- 
cess 40 
228,  §  7.  Insane  Pauper  33 
145.  Widow's  Allowance  81 
147,  §  2.  Police  Court  8 
163,  §  5.  Insolvent  ]>ebm 

or  17,44 

— .  §  18.     Bqaity  5^,  ^4 

$  1 9.  IneolTent  Debt* 

or  53 

151,  §  2.    Amendment       65 
87,  §  a    BemoTal  of  Ac- 
tions 48 
1 §§^t»*    Appeal  816,  412 

1841,  c.  124,  §  3.  Insolvent  Debt^ 

or  52 

1842,  c.  86.     Highway  348 
1844,  c.  102.     Evidence  138 

c.  148.     Mortgi^  45,  228 

T845,  c.  208.  Husband  &  Wife  56,  65 

1847,  c.  60,  §  12.    New  Bedford    847 
c.  259.     Highway  348 

1848,  c.  32,  §  8.    City  of  Worces- 

ter 79' 

--^  e.  a04,  i  9.  Insolvent  Debt- 

or  3>a4 

1849,  c.  98.    Telegraph  386 

—  c.  124r    Highway  DaBoages  34Z 
1851,  c.  96.     Bastardy  263 

—  c.  151.    Larceny  8 
c.  343.    Mechanics'  Lien      394 


1852-,  e.  58.    Cbrporatoon  34 

—  c.  154.    Attorney  432 

—  e.  807.     Mechanics*  Lien       894 

c.  312,  §  2.   I>8elaration  73,  254 

§§14,26.  Anawer  73,242 

§  60.     Witness  7 1 

c.  314.     Jnry  47 

c.  322,  §5  7,  12.  Bond  260,  261 

*  §  19.      Intoxicating 

Licjuors      829 

1853,  c.  184.    Receiver  of  Stolen 

Goods  5 
c.  316.     Bill  in  Eqnity           208 

1854,  cc.  4061,  429.     Widow's  Al- 

lowance       81 

1855,  c.  194.     Equity  208,  815 
-*—  c.  215,  §  1.    Intoxicatingr 

Liquors  136,  138 
fl5c  Attorney'^  Pee  278 

§  17.     Intoxicating 

Liquors  132 


*  c.  238. 
-  c.  264. 
>  c.  363. 

•  c.  397, 


§20. 
§  24. 
§§25,88.     " 

Homestead 

Insolvent  Debtor 


Ceropkdni 

c.  406,  §  1.   Nwsancd 

C.429.    BiUiaitls 

1856,  c.  38.  Equitv 
c.  188.    Witness      71, 197,  321 

1857,  c.  234.    Embeaslement  6 
IS.  305.  Witnefls  71,141,398,440 


1 
3 

95 

16 

62 

260 

S 

297 

128 

208 


c.  !,§§!,  2.    Counties 

c.  7,  §  10.    Tax  433 

§16.     «•  41 

§  27.      «  88 

c.  8,  §§  11,  19.  "  192 

C.13,  §38.    District  Attorney  280 
e.  14,  §  16.  County  Commissioners  347 

§81.        »*                "  58 

r.  17,  §1.    Connlies  513 


BXVISRD  S^TATUTBB. 

513        c.  20,  §§  18,  30.   Parish  Tax  484,  487 


<?.  23,  §§  83-38.    School  Tax  483,  437 

c.  24,  §  71.     Highway  59 

§  77.             "  344 

c.  48,  §  9.     Lunatic  Hospital  32 

c.  59,  §§  1,  16,  18,  29.     DQ^a  869 

§  28.                           "  307 

c.  60,  §11.    Dower  81 
§  18.     Leasehold  22 
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«•  78,  §  88.    Eqoity  of  Bedemp- 

tioQ  287 

c.  74,  §  1.  Statute  of  Frauds  8X4,  897 

881 
412 
412 
811 
116 
861 

49 
866 
482 
267 

45 
812 
228 
811 
481 

62 


e.  80.     Apprentice 

c.  81,  §§  26,  27.    Report 

c.  82,  §§  12-15.    Exceptions 

§  20.     Writ  <tf  Error 

— —  §  25.    Jurisdiution 
c.  85,  §§11,  12.    Pleading 

§  18.    Appeal 

Attorney 


c.  107,§l.    Mortgage  100 

e.  108.    InformaUon  451 

c.  109,  §§  8,  4,  25*28.     Trustee 

Process   45 


§84. 

c.  88,  §  19. 
c.  90,  §  8. 
c.  90,  §  89. 

§§  44-48, 

§§  78,  79.  « 

e  92,  §  8.  «« 

c.  96,  §  80.    AuditOT 
c.  97,  §  22.    Attadunent 


c.  111,§5.    Habeas  Corpus 
c.  118,  §27.    BepleTin 
c.ll6,§9.    Mill 

§  43.    Abatement 

c.  117,  §  6.  Mechanics^  Lien 
c.  126,  §§  17,  18.     Larceny 

§  29.    Embezzlement 

— —  §  89.  Injury  to  Animals 


Arrest    • 
Service  of  Writ 

(4  (( 


c.  127,  §  2. 
tf.  188,§11, 
c.  185,  §  2. 


Forgery 
Variance 
Complaint 
Warrant 
Costs 


267 
216 
18? 
181 
896 
114 
5 
299, 
804 
124 
108 
114 
267,  284 
279 


c.  141,  §  2. 

e.  142,  §  7.  Fagitiye  from  Justice  262 


Rksolvbs. 
1828,  c.  49.  Boston  and  Boxbnry  1856,  c.  79.    South  Soituate  and 

Mill  Corporatbn      467  Hanorer  420 

1848,  c.  76.     Wharves  281        1857,  c.  60.    Trust  428 

1852,  c.  79.    Back  Bay  468,476 

TAX. 

1.  Under  the  Bev.  Sts.  c.  7,  §  27,  one  sixth  of  a  state  tax  must  be  asMssed  on 
polls,  although,  if  added  to  the  town  and  county  tax,  it  brings  the  poll  tax  on 
each  individual  above  one  dollar  and  a  half.  And  if  the  tax  is  not  so  assessed, 
the  whole  asseesment  is  void.  Ooodrich  v.  InhabiiarUs  of  Lunenlmrff^  88.  [Bat 
see  St  1859,  <r.  118.1 

2.  A  nonresident  owner  of  real  estate  may  be  arrested  for  nonpayment  of  taxes 
thereon,  after  due  demand  upon  him,  and  failure  of  the  officer  upon  dili(;ent 
search  to  find  any  goods  belonging  to  him  or  on  the  estate.   Snow  v.  Clark^  190. 

8.  An  officer,  who  returns  upon  a  warrant  for  the  collection  of  a  tax  assessed 
upon  real  estate  to  a  nonresident  owner  thereof,  that,  **  having  made  diligent 
search  for  goods  of"  the  said  owner  ^*  and  for  goods  upon  the  said  real  estate, 
whereon  to  levy  this  warrant,"  he  arrested  the  said  owner,  does  not  make  him* 
self  liable  as  a  trespasser,  by  not  more  distinctly  stating  that  he  was  unable  to 
find  such  goods.    75. 

4.  A  person  residing  in  one  town  and  carrying  on  his  trade  in  another  town, 
where  he  hires  a  shop,  is  not  liable  to  be  assessed  on  his  sUx-k  in  trade  for 
money  raised  to  build  a  school-house  in  the  district  where  he  resides,  under  Bev. 
Sts.  c.  7,  §  10,  and  c.  28,  §  88.    Bates  v.  School  District  in  Weytnauth,  488. 

See  DoMiciL. 
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TELEGRAPH. 
See  Wat,  11. 

TENANT  IN  COMMON. 
See  DiseEiam,  3 ;  Indiotmkht. 

TIME. 
See  CoMPLAiHTf  1 ;  Nuibanob,  2,  S;  Per/uht;  Pleadxho,  8. 

TOWN. 

1.  A  committee  appointed  to  settle  the  boundary  between  two  towns,  in  a  report, 
which  was  accepted  by  both  towns,  defined  a  line  by  bounds,  courses  and  dis- 
tances, and  added,  '*  Some  deviations  from  the  original  or  natural  boundary 
and  some  exchanges  of  territory  are  involved;  and  consequently  it  is  sup- 
posed that  the  sanction  of  the  legislature  will  be  necessary  to  render  valid  the 
arrangement  agreed  to."  The  legislature  afterwards  passed  an  act  declaring 
that  the  lines  thus  defined  **  should  constitute  and  be  conndered  the  boundary 
lines  between  the  said  towns,  and  the  territory  and  jurisdiction  on  either  side 
of  said  line  as  hereby  established  are  accordingly  confirmed  to  said  towns 
respectively."  HM^  that  neither  the  agreement  of  the  towns  nor  the  act  of 
the  I^;islature  affected  the  title  of  the  Commonwealth  to  the  seashore  within 
one  of  the  towns.     CommonweaUh  v.  City  o/Roxburyy  451. 

9.  Origin  and  powers  of  towns  in  Massachusetts.    iVbte,  510,  All. 

See  AcnoK,  1 ;  Eyidbncs,  18 ;  Wat,  4, 11. 

TRESPASS. 

Bee  Aonoir,  8, 4;  Exoarrioiia,  12;  Husband  an]>Wifb,4;  Spibituoxjs 
AHD  Intoxioatdio  Liquors,  8 ;  Tax,  8. 

TROVER. 
See  Action,  4;  Exckptions,  12. 

TRUST. 
See  Constitutional  Law  ;  Equitt,  8. 

TRUSTEE  PROCESS. 
A  wnt  against  a  mortgagor  in  possession,  and  against  the  mortgagee  as  his  trus- 
tee, under  Su  1844,  c.  148,  §  2,  must  be  served  by  copy  on  the  principal 
defendant,  like  other  trustee  processes.    Kent  t.  Lee^  45. 

See  Appxal. 

USAGE. 
See  EviDSNCS,  18. 
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An  answer  by  an  indoner  to  an  action  on-  a  promiBsorj  note  does  not  tuAciently 
aver  usury  by  averring  that  '*  the  plaintiiT  reserved  a  greater  rate  of  interest 
than  is  allowed  by  law,  at  lAie  time  of  discoonting  said  note  for  the  defendant, 
to  wit,"  a  certain  sum.     C2mrk$  -9.  Ha9tinff9f  64» 

VASIAKCE. 
See  iMDicTKtBtfT;  Perjubt;  Spikituoiw  ahu  lNTOXioATni»  Liqipors,  6. 

WMVEB. 
See  Insurance,  7 ;  Mortoagb,  6,  6 ;  Pleapino,  6. 

WARRANT, 

1.  The  provision  of  the  Rev.  Sta.  c.  135,  §  2,  that  a  warrant  issued  for  the 
arrest  of  a  criminal  shall  recite  the  substance  of  the  accusation,  is  complied 
with  by  making  the  warrant  on  the  same  paper  with  the  complaint,  and  defin- 
itely referring  to  it     Commonwealth  v.  Dean  jr  Hoye,  288. 

K  //  teenu,  that  an  objection  to  the  form  of  a  warrant  issued  upon  a  complaint 
made  to  a  justice  of  the  peaee,  though  taken  before  the  justice,  i»  waived  by 
not  renewing  it  at  the  first  opportunity  in  the  court  of  common  pleas  on  ap- 
peal,   lb. 

See  FuaiTiVE  from  Juaiics ;  Wat,  6. 

WATERCOURSE. 
See  Deed,  H,  12: 

WAT. 

f.  A  ri<;ht  of  way  of  necessity  ceases  on  acquiring  another  right  of  way  over  ti» 
land  of  its  owner  to  the  same  highway,  and  is  not  revived  by  conveying  away 
that  land.     Baker  v.  Crosbi/^  421. 

2.  Evidence  that  for  more  than  twehty  yeai«  there  has  been  a  well  defined  trav- 
elled way,  with  ruts  visible  in  soiae  parts,  thoi^h  not  so  worn  by  travel  as  to 
prevent  the  growth  of  grass,  leading  from  the  gate  of  a  house  lot  across  a  meet- 
ing-house green  to  the  highway,  wifb  no  other  ready  and  convenient  access  to 
the  house,  is  sufficient  evidence  of  a  way  by  prescription  to  be  submitted  to  a 
jury,     lb, 

3.  A  petition,  presented  to  the  board  of  aldarmen  of  a  city  for  the  location  of  a 
new  road,  was  referred  to  the  usual  committee,  who  reported  in  its  favor  with 
an  order  requesting  the  superintendent  of  streets  to  lay  out  the  road  agreeably 
to  the  petition,  by  putting  down  metes  and  bounds,  and  to  report  to  the  boanl, 
which  he  did.  The  mayor  and  aldermen  went  upon  the  ground,  in  compliance 
with  an  order  instructing  the  city  cTerk  to  so  notify  the  owners  of  the  land 
over  which  the  road  was  supposed  to  run ;  examined  the  metes  and  bounds ; 
found  that  they  were  correct,  and  that  no  one  was  present  to  object  to  the  lay- 
ing out  except  claimants  of  damages ;  and  recommended  the  adoption  of  an 
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order  acoef>^g  tbo  road  as  a  btgbirax,  which  order  wav  referred  to  a  Joint 
committee  of  the  eity  cocmeil,  and  on  their  report  passed,  locating  the  wa^r  bj 
metes  and  bounds,  but  in  one  portion  "'allowing  for  necessary  cnrTcs  between 
the  monuments  placed  by  the  snperiiitendent  of  streets."  The  road  was  con- 
structed accordingly,  with  some  alterations  made  by  agreement  with  abutters. 
More  than  a  year  afterwards,  the  board  of  al«lcrmen,  without  any  new  petition 
being  filed,  ordered  the  superintendent  of  streets  to  make  an  additional  return 
in  conformity  withr  those  alterations,  and  he  made  a  return  foUowiiig  the  fine 
of  the  i-oad  as  constru<!ted,  and  the  board  of  aldermen  passed  an  order  accept- 
ing that  road  as  a  highway.  Held^  that  a  petition  for  damages  by  ar*  owner  of 
la«d  not  affected  by  the  alfeerations  should  have*  been  presented  within  a  year 
from  the  original  laying  out     HaskeU  v.  County  Commissionersj  341. 

•.  A  city  that  has  taken  land  and  actually  constructed  a  highway  over  it,  cannot 
object  that  no  notice  waa  gixrenf  of  the  purpose  to  locate  the  way ;  or  that  the 
names  of  the  owners  of  the  land  were  not  stated  in  the  laying  out.    Ih. 

'.  The  mayor  and  aldermen  of  a  crty,  upon  a  petition  for  the  assessment  of  dam- 
ages by  the  raising  of  a  street  in  front  of  the  petitioner's  house,  accepted  the 
report  of  a  committee  recommending  that  no  damages  should  be  allowed  to 
the  pelrtioner,  but  that  the  street  should  be  lowered  in  front  of  the  land,  "  so 
that  said  house  shall  stand  relatively  to  the  street  as  it  did  before  the  alteration 
now  complained  of,  providing  any  action  m  the  case  is  necessary."  Three 
months  irf^wards,  the  mayor  and  aldermen,  upon  a  request  of  the  petitioner 
to  act  on  his  petition,  voted  to  meet  at  the  preurisee  to  view  them,  but  took  no 
further  action  in  the  matter.  Held,  that  the  acceptance  of  the  report  was  a 
judgment  against  the  petitiokier'd  claim  for  damagBs-;  snd  that  diis  judgment 
was  not  waived  or  modified  by  the  subsequent  action  of  the  board.  Goddard 
V.  Mayor  (f  Aldermen  of  Worcester,  88. 

>.  The  boArd  of  aldermen  of  a  city  laid  out  and  aceepled  a  public  highway, 
awarded  damages  to  laadownera^  and  fixed  a  time  for  them  to  remove  build- 
ings. A  landowiier  appealed  firom  the  award  of  the  board  of  atdermen  to  the 
county  commissioners,  and  obtained  a  new  award  of  damages  from  a  jory, 
whose  verdict  was  accepted  by  the  court  of  common  pleas.  The  order  for  the 
removal  of  buildings  had  been  previously  revoked  and  due  notice  given  of 
such  revocation,  and  the  order  accepting  the  street  wa9  afterwards  also  revoked, 
before  any  entry  was  made  upon  the  land  or  possession  thereof  taken  for  the 
purpose  of  constructing  the  highway.  Hdd,  that  imder  SUt,  1842,  c.  86,  and 
1847,  c,  359,  the  landowner  waa  not  entitled  to  a  warrant  of  distress  for  the 
damages  given  by  the  jury,  and  that  an  order  of  the  county  commissioners 
iaeiring  such  a  warrant  should  be  quashed  on  eertiorari.  CUy  of  New  Bedford 
V,  County  Coiitmiasioners,  846« 

I  It  seems,  that  a  bying  Out  of  a  highway^  in  term^  as  aft  alteration  of  a  former 
way,  discontinues  tbe  old  way  between  the  ends  of  the  new  one.  But  in  the 
absence  of  any  record  of  the  laying  out  of  either  way,  evidence  of  the  construc- 
tion and  sohaeqiieiit  repair  of  the  new  way  by  public  authority  does  not  neces* 
sarily  preaiippoee  tbd  dkcontinaafioe  of  the  old  one.  Johnson  r.  Wyman,  186. 
VOL.  IX.  37 
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8.  A  writ  of  certiorari  will  not  be  issued  to  correct  the  proceedings  of  count/ 
commissionerB,  who^  after  having  adjudged  tliat  a  road  should  be  constructed, 
and  having  laid  it  out  over  a  portion  of  the  route  proposed,  have  rescinded  their 
adjudication  on  the  ground  that  public  necessity  does  not  require  the  construc- 
tion of  the  road  over  the  remainder  of  the  route.  Thorpe  v.  County  Commis- 
sioners,  57, 

9.  Jt  seemsy  that  an  adjudication  of  county  commissioners  that  public  convenience 
refjuires  a  road  to  be  laid  out,  may  be  rescinded  by  them  at  any  time  before 
the  location  of  the  road.    lb, 

10.*  On  a  petition  to  county  conunissioners  to  rescind  an  adjudication  that  pub* 
lie  necessity  requires  the  construction  of  a  road,  no  special  notice  need  be 
given  to  the  original  petitioners  for  the  road,  if  the  road  has  been  partially 
laid  out ;  but  service  of  copies  of  the  petition  to  rescind  on  the  town  clerks  of 
the  towns  in  which  the  road  is  situated,  and  by  posting  copies  of  the  petition 
in  two  pubUc  places  of  each  of  said  towns  is  sufficient.    lb, 

11.  A  town  is  not  liable  for  damages  sustained  by  a  traveller  upon  a  highway  by 
reason  of  a  telegraph  post  erected  within  the  limits  of  the  highway  by  an 
electric  telegraph  company,  in  a  place  prescribed  by  the  selectmen  of  the 
town,  under  Sl  1849,  c.  93,  §  8.     Young  v.  Inhabitants  of  Yarmouth,  386. 

12.  While  B.  was  in  the  act  of  occupying  a  public  square  with  his  wagon,  A. 
passed  by  with  his  carriage,  and  occupied  part  of  the  same  square,  and  a  col- 
lision  ensued,  by  which  A.  was  injured.  Held,  that  if  A.  used  due  care  and 
diligence,  and  B.  did  not,  A.  could  recover  damages  of  B.  Lane  v.  Bryant^ 
245. 

See  DssD,  6-10;  Eyidencs,  12;  LAimcfO  Placb. 

WIDOW. 

U«ider  St*.  1854,  ce,  406, 428,  the  widow  of  one  who  leaTes  no  children,  if  she 
waives  the  provision  made  for  her  in  the  will,  is  entitled  to  the  whole  of  the 
personal  property,  if  it  does  not  exceed  five  thousand  dollars.  Brigham  t. 
Maynard,  81. 

WILL. 

1.  The  word  «'  esUte,"  in  a  will  made  before  the  Rev.  Sti,  e.  62,  §  4,  although 
accompanied  by  words  of  locality,  passed  a  fee,  anless  controlleil  by  other 
parts  of  the  will.    Leland  ▼.  Adame,  171. 

2.  A  fee  passed  by  the  following  devise,  made  before  the  Rev.  Sts.,  althoujrh 
words  of  inheritance  were  annexed  to  other  devises  in  the  same  will  —  '^  To 
A.  I  give  and  devise  all  my  lands  and  tenements  in  W.,  with  the  privileges 
and  appurtenances  to  the  same  belonging,  containing  four  hnndred  acres,  be 
the  same  more  or  less.  This  estate  was  formerly  the  property  of  G.,  and  I 
now  devise  it  as  a  token  of  my  respect  for  the  devisee,  and  in  consideration  of 
his  services  in  directing  the  education  of  my  two  grandsons."    lb, 

8.  A  testator  devised  to  his  daughter  H.  one  third  part  of  a  certain  farm,  ^  but 
if  my  executor  shall  think  best  to  sell  said  farm,  then  I  give  to  her  one  third 
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part  of  the  proceeds  of  the  sale  of  said  farm ; "  to  his  daughter  S.  one  third  part 
of  the  same  farm,  *'  or  if  'said  farm  is  sold,  then  one  third  part  of  the  proceeds 
of  the  sale  of  said  farm ; "  and,  after  a  devise  to  his  daughter  A.  in  the  same 
words  as  to  S.,  added,  ^  And  I  hereby  authorize  my  executor  to  sell  and  pass 
deeds  to  convey  said  farm  in  such  manner  as  he  may  think  best  for  all  con- 
cerned ;  and  divide  the  proceeds  as  above  directed ;  but  if  he  should  think 
best  not  to  sell  the  same,  then  they  may  take  the  farm."  After  the  making 
of  his  will,  the  testator  in  his  lifetime  sold  the  farm.  Hdd^  that  8.  was  enti- 
tled to  one  third  of  the  proceeds  of  such  sale.     Clark  v.  Packard^  417 

WITNESS. 

1.  A  wife  was  not  a  competent  witness  under  Sts,  1852,  c.  312,  §  60,  and  1856, 
c.  188,  nor,  U  seems,  under  SL  1857,  c.  805,  in  an  action  to  which  her  husband 
was  a  party ;  unless  she  was  also  one  of  the  parties  to  the  action.  Barber  v. 
Goddard,  71.    Ray  v.  Smith,  141. 

2.  Under  Sl  1856,  c.  188,  a  wife  was  a  competent  witness  in  support  of  an  ac- 
tion brought  by  her  husband  and  herself  jointly  for  a  personal  injur}'  to  her. 
Snell  ▼.  Inhabitants  of  Wesiport,  821. 

8.  An  administrator  is  a  competent  witness  under  St.  1856,  c.  188,  in  an  action 
on  a  contract  made  by  himself  as  such.     Blood  v.  French,  197. 

4.  In  replevin  of  goods,  to  which  the  defendant  pleads  title  as  assignee  in  insol 
vency  of  one  now  deceased,  the  plaintiff  is  not  a  competent  witness,  under 
St,  1857,  c.  805,  to  prove  that  the  goods  were  fraudulently  obtained  from  him 
by  the  deceased.    Fischer  v.  Monte,  440. 

6.  Under  Sl  1857,  c.  805,  the  complainant  in  a  bastardy  process  is  a  competent 
witness  for  all  purposes,  including  the  fact  of  her  having  accused  the  respond- 
ent in  the  time  of  her  travail.     Murphy  v.  Spence,  399. 

6.  An  officer  of  a  voluntary  association,  who  has  testified  to  what  he  knows  of 
its  expenses  and  management,  cannot,  for  the  purpose  of  refreshing  his  recol- 
lection, be  shown  an  account  book  of  the  association,  the  entries  in  which  he 
did  not  make,  and  does  not  know  who  did.    Davis  v.  Allen,  322. 

WORK  AND  LABOR. 
A  count  for  work  and  labor,  with  a  bill  of  particulars,  som^  items  of  which  bear 
date  more  than  six  years  before  the  commencement  of  the  action,  may  be 
maintained  for  the  full  amount,  notwithstanding  the  statute  of  limitations,  if  the 
whole  work  has  been  done  under  an  entire  contract     Hall  v.  Wood,  60. 
See  Interest,  1 ;  Mechanics'  Lien. 

WRIT. 
Service  of  a  writ  by  attaching  real  estate,  and  leaying  a  summons  at  the  last  and 
usual  place  of  abode,  of  a  defendant  who  is  out  of  the  Commonwealth,  and 
not  a  resident  thereof,  is  not  sufficient  to  warrant  a  judgment  against  him, 
without  further  notice  according  to  the  Rev.  Sts.  c.  92,  §  8.  Packard  v.  Mai 
thetDs,  311. 
^ee  Jubisdiction;  MoBTGAOE,  8 ;  Pleading,  1 ;  Trustee  Process  ;  Wru 

OF  Ektbt,  8. 
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WRIT  OF  ENTRY. 

1.  On  a  writ  of  entry  to  reeover  ifairee  'lots  of  land,  the  tenant  pleaded  the  gen- 
eral imue  ¥Fith^  specification  of  title  in  himself  to  the  first  lot ;  the  demandant 
proved  the  conveyance  of  the  three  lots  to  himself,  and  showed  a  title  in  his 
grantor  to  the  finst  and  second  lots,  but  none  to  the  third.  ffM,  that  the  de- 
mandant was  entitled  to  recover  the  third  lot,  the  tenant  showing  no  title 
thereto.     Mara  v.  Pierce^  806. 

2.  A  writ  of  entry  is  sustained  by  proof  of  a  mortgage  to  the  demandant,  an 
entry  for  fbreclosure  thereof,  and  a  quitclaim  deed  to  him  of  the  equity  of 
redemption  before  such  entry  for  foreclosure,  if  the  tenant  relies  on  a  title 
derived  from  the  mortgagor  since  such  entry.     WhUc<nnb  v.  Jacobs^  255. 

8  Service  of  a  writ  of  entry,  brought  t^ainst  a  spendthrift-,  upon  him  and  hit 
guardian,  and  a  general  appearance  of  counsel  for  the  defence,  will  support  a 
judgment  for  the  demandant    7& 
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FOB  THB 

COUNTY  OF  ESSEX,  NOVEMBER  TEEM  1857, 
AT  SALEM. 


Hon.  LEMUEL  SHAW,  CimcF  Jttbtiob. 
Hon.  CHARLES  A.  DEWEY,     1 
Hon.  THERON  METCALF, 
Hon.  benjamin  F.  THOMAS, 
Hon.  FLINY  MEBBICK,  J 


lju»Tioat» 


Commonwealth  vs*  Henbt  Murpbt. 

Upon  the  trial  of  an  indictment  on  8L  18M,  c  915,  ff  15, 17,  for  selling  intoadcating  liqnon 
**  without  having  any  license,  appointment  or  authority  therefbr,**  the  Commonwealth 
need  not  proTe  that  the  defendant  did  not  when  that  statute  took  eihet  own  the  liquon 
sold  hy  him. 

The  fifteenth  and  seventeenth  sections  of  the  8L  1865,  c.  S15,  are  constitutional  and  valid. 

The  reftisal  of  the  judge  presiding  at  a  criminal  trial  to  allow  the  defendant's  counsel  to 
read  to  the  Jury  an  adjudication  hy  the  highest  court  of  another  state  that  a  statute  like 
that  upon  which  this  prosecution  is  founded  is  contrary  to  the  0o«stftation  of  that  state  is 
no  ground  of  exception. 

Indictment  on  St.  1855,  c.  216,  §§  16,  17,  for  selling  intox- 
icating liqaors  ^  without  having  any  license,  appointment  or  au- 
thority therefor.''    At  the  trial  in  the  court  of  common  pleas 

VOL.  X.  1 
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before  Perkins^  J.  there  was  evidence  that  the  defendant  sold 
intoxicating  liquors  as  alleged,  bat  no  evidence  whether  he  did 
or  did  not  own  those  liquors  at  the  time  of  the  passage  of  the 
statute  upon  which  he  was'  indicted.  The  defendant  requested 
the  judge  to  rule : 

^<  Ist  That  the  law  of  1855,  prohibiting  the  sale  of  spirituous 
and  intoxicating  liquors,  so  far  as  it  applies  to  liquor  which  at 
the  time  of  its  enactment  was  in  the  hands  of  the  defendant  as 
fai^  property,  is  uncQUstitption^l  Evnd.vQid. 

^  2d.  That  the  government  In  order  to  obtain  a  convictibn 
under  this  indictment  must  allege  and  show  that  the  liquor  sold 
by  the  defendant  was  not  lawfully  his  property  at  the  time  of 
the  enactipent  of  said  3tatate. 

<^  3d.  That  the  legislature  has  no.  authority  to  deprive  an  in- 
dividual of  property,  and  the  right  of  sale  and  other  rights  which 
attach  to  it,  except  in  the  maimer  provided  by  the  Constitution, 
viz.  by  making  a  proper  compensation." 

But  the  judge  ruled  that  ^  law  was  constitutional  so  far  as 
the  present  indictmiSflLt  was  coaoerned,  notwithstanding  these 
objections. 

The  defendant  offered  to  sbofw  that  the  highest  eoart  of  judi- 
cature of  the  State  of  New  York  had  decided  a  law  precisely 
like  this  statute  of  1855  to  be  unconstitutional,  and  in  contra* 
vention  of  the  principles  of  the  common  law  of  the  land,  by 
introducing  and  reading  to  the  jury  the  third  volume  of  Kernan's 
New  York  Reports,  which,  as  the  attorney  for  l^e  Common- 
wealth admitted,  contained  the  decisions  of  said  court  [  Wyne' 
hamer  v.  People^  3  Kernan,  378.]  But  the  judge  refused  to 
permit  it  to  be  read  to.  tb9  jury. 

The  defendant  being  convicted,  alleged  exceptions. 

W.  D.  Northend  8f  Q.  Jp.  Choate,  (E.  W.  KimbaU  with  them,) 
for  the  defendant. 

J.  Hi  Clifford^  (Attorney  General,)  for  the  Commonwealth. 

Shaw,  C.  J.  This  is  an  indictment  on  the  15th  and  17th  sec- 
tioiis  of  the  liquor  law  of  lS55i  • 

1.  The  defepdant  contended  th^t  sp  far  as  the  ofience  charged 
consisted  of  selling  liquor  which  the  defendant  own^  before 
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Gommon'wMlth  1^  Mwyhv. 


the  statate  of  1855,  it  was  nnconstitiitioDal  and  void ;  and  that 
the  burden  of  proof  was  on  the  prosecution  to  prove  that  the 
liquor  sold  was' not  so  owned  by  the  defendant  at  the  time  the 
law  took  eSacL  The  oourt  dedined;  We  think  the  refusal  was 
right.  The  indictment  cbai^d  that  the  defendant  sold  liquor 
'*  without  any  license,  appointment  or  authority  therefor."  Upon 
thb  it  has  bees  repeatedly  held,  that  if  the  defendant  had  any 
authorityi  it  was  matter  of  defence,  and  the  burden  of  proof  was 
on  him.  CkmnumweeUih  v.  JB^anj  9  Qray,  139|  and  oases  there 
cited. 

Besidesythe  direction  asked  for  was  founded  on  a  hypothetical 
case,  without  any  proof.  If  it  would  be  a  good  defence,  the  de- 
fendant must  prove  or  offer  to  show  that  he  did  so  own  it; 
whether  this  would  be  a  good  defence  we  givf  no  opinion,  be* 
cause  no  such  offer  was  made. 

2.  The  court  therefore  was  right  in  ruling  that  the  law  in  the 
15th  and  17th  sections  was  constitutional.  In  fact  these  are 
little  more  than  the  reenactment  of  provisions  long  in  force. 

8.  Another  exoq)tion  is  that  the  judge  (Nrobihited  the  counsel 
for  the  defendant  from  reading  an  adjudication  of  the  oourt  of 
appeiils  of  the  State  of  New  York^  dedaiing  a  statute  of  some* 
what  similar .  character  unconstitutional  and  void.  This  was 
purely  a  local  decision^  on  a  different  constitution,  a  diffeient 
statute,  and  all  merely  local,  of  no  force  here.  Without  laying 
down  any  general  rule  respecting  the  reading  of  books  on  a  trials 
the  court  are  of  opinion  that  this  was  rightiy  rejected 

Ilxceptums  ov^rmbA 


Digitized  by 


Google 


ESSEX. 


ComnionwMiltfa  «.  Rock. 


Commonwealth  f;^.  John  Bock. 

Slnefi  the  Bt.  of  1866,  &  152,  u  well  as  bieffore,  tbe  jrny  la  «  ctteunal  earn  «ra  tD  bo  govemod 

hy  tbe  iDStructions  of  tbe  court  in  matter  of  law. 
One  indicted  on  SU  1855,  c.  215,  §  17,  for  being  a  common  seller  of  intoxicating  liqnors, 
cannot  except  to  a  refbsal  of  the  presiding  jndge  to  rale  that,  If  that  statute  provides  ib 
a  trial  oontraiy  to  tbe  conno  and  oaage  of  the  common  law,  it  Is  ■ncoastitattonal  and  no 
verdict  should  be  found  under  it 

Indictment  on  Bi.  1855,  c.  216,  §  17,  for  being  a  common 
seller  of  intoxicating  liquors.  Trial  in  the  coort  of  common 
pleas  before  Bishop,  J.,  who  allowed  this  bill  of  exceptions  t 

**The  defendant's  counsel  requested  the  court  to  instruct 
the  jury  that  they  (the  jury)  are  not  in  their  decision  upon  the 
law  necessarily  to  be  governed  by  tbe  opinion  of  the  judge  pre- 
siding at  the  trial ;  and  further  that  this  law  under  which  this 
indictment  is  found,  if  it  provides  for  a  trial  contrary  to  the 
couri^e  and  usage  of  the  common  law,  is  unconstitutional  and 
no  verdict  is  to  be  found  under  it 

"But  tbe  court  declined  so  to  instruct  the  jury;  and  in- 
structed them  on  the  first  point,  that  in  their  deliberations  they 
were  to  be  governed  by  tbe  law  as  stated  to  them  by  the  court, 
and  that  it  was  their  province  to  apply  the  law  so  stated  to  the 
facts  proved  on  the  trial,  and  to  decide  upon  the  whole  case 
whether  the  offence  charged  was  or  was  not  proved  beyond  a 
reasonable  doubt 

"  Upon  the  second  point  the  court  declined  to  give  any  in- 
structions to  the  jury  upon  the  ground  that  the  instructions 
prayed  for  were  upon  a  hypothetical  case,  and  not  upon  any 
point  legitimately  raised  during  the  trial ;  and  ruled  that  all  the 
proceedings  at  the  trial  of  this  case  were  in  accordance  with  the 
course  and  usage  of  the  common  law. 

"  To  which  several  rulings  the  defendant,  being  found  guilty 
excepted." 

6?.  jF.  Choate^  (E.  W.  Kimball  with  him,)  for  the  defendant 

X  H.  Clifford^  (Attorney  General,)  for  the  Commonwealth. 

Rhaw,  C.  J.  Various  exceptions  are  taken  to  the  decisions  of 
the  judge  at  the  trial. 
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1.  The  first  is  to  his  instruction  that  the  jury  are  to  be  gov- 
erned by  the  direction  of  the  court  in  matters  of  law.  This  was 
right  A  majority  of  the  court,  upon  great  deliberation,  have 
decided,  either  that  the  jury  law  of  1855  did  not  change  the 
law  as  it  previously  stood,  but  was  merely  declaratory ;  or,  if  it 
could  be  80  construed  as  to  change  the  law,  and  make  the  jury 
judges  of  the  law,  it  was  unconatitational  and  void ;  and  in 
either  case,  the  direction  of  the  judge  was  right.  Commonwealth 
V.  Anthesj  5  Gray,  185.  CommanweaUh  v.  Martifh  5  Gray,  303, 
note. 

2.  The  defendant's  oounsel  fxirtlier  requested. the  judge  to  in- 
struct the  jury,  that  the  law  under  wbieh  this  indictment  was 
found,  if  it  provides  for  a  trial  contrary  to  the  course  and  usage 
of  the  common  law,  is  unconstitutional  and  no  verdict  is  to  be 
found  under  it. 

Upon  this  point  the  court  declined  to  give  any  instruction  to 
the  jury,  on  the  ground  that  the  instructions  prayed  for  were 
upon  a  hypothetical  case  and  not  upon  any  point  legitimately 
raised  in  the  case  during  the  trial,  and  that  the  proceedings  were 
according  to  the  course  of,  the  oommon  law. 

We  think  this  right*  The  case  supposed  was  purely  an  ab* 
stract  question,  not  raised  by  any  facts,  or  any  evidence  tending 
to  prove  facts,  admitted  or  rejected,  and  therefore  the  judge  was 
not  legally  called  upon  to  give  any  direction  or  opinion  upon  it. 

The  prosecution  against  the  defendant  was  for  being  a  eom« 
mon  seller.  This  law  and  this  mode  of  trial  have  long  been  in 
use,  and  are  according  to  the  course  of  the  oommon  law. 

It  is  not  necessary  to  consider  whether  oth^  parts  of  the  stat- 
ute known  an  the  liquor  law  are  or  are  not  constitutional ;  if 
part  of  a  statute  is  good,  it  will  be  carried  into  effect,  though 
other  parts,  not  connected  with  it,  are  unconstitutional*  Fisher 
V.  McOirTj  1  Gmy,  21.  Warren  v.  Mayor  8f  Aldermen  of 
Charlestownf  2  Gray,  99.  Exceptions  overruled. 
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npon  the  trial  of  aa  indictment  for  unlawlU  sales  of  intoxieating  Jiqaoiiy  two  iritnei 
testified  that  they  drank  such  liquors  together  at  the  defendant's  shop  and  other  places; 
one  of  them  testified  that  his  object  was  to  inform  against  the  sellers;  but  both  testified 
that  the  other  did  tot  know  of  tbia  ol^aot,  and  h«  teatifiaA  thkt  hia  oftly  ^tet  was  to 
gratify  his  appetite.  He  was  asked  on  cross-e^Lamination  whether  on  leaving  one  of 
these  places  the  other  witness  did  not  whistle  for  him,  and  answered  in  the  negative. 
ffddf  that  this  answer  was  immaterial,  and  eould  not'be  contrtdioted. 

Indictment  on  St.  1855,  o.  315,  §§  16, 17,  lor  tmlawfolly  86ll- 
iag  intoxicating  liquors.  Trial  and  conviction  in  the  court  of 
ooinmon  pleas  before  Bishop,  J*,  wbo  allowed  tiiis  bill  of  ezcep- 
tions: 

<<  The  only  witnesses  called  by  the  government  wbo  testified 
to  any  sales  of  intoxicating  liquors  were  David  M.  Currier  and 
Thomas  J.  Burns  of  Mefthuen*  Tbey  teertified  that  npon  the 
evenings  of  the  17th  and  20th  of  January  1657  they  purchased 
and  drank  at  the  defendant's  house  and  eight  or  ten  other  places- 
intoxicating  liquors.  Currier  testified  that  he  came  to  Law* 
lence  with  Bams  to  purchase  at  said  places,  and  for  the  purpose 
of  informing  against  the  persons  keeping  the  said  places ;  bul 
that  Burns  did  not  Icnow  of  his  object,  and  that  neither  be  nor 
Burns  had  ever  before  the  17th  been  at  either  of  said  places. 
Burns  testified  that  he  came  to  Lawrence  with  Carrier,  but  had 
no  suspicion  of  his  object  in  visiting  the  places  where  he  either 
went  with  or. met  him  ;  that  his  own  only  object  in  going  to  the 
various  places  was  .to  get  liquor  to  gratify  his  C4>petite  for  the 
same.  Both  Currier  and  Bums  testified  that  tbey  met  upon 
the  17th  and  20th  afcM^said  at  all  of  those  places  where  they  got 
drink  by  mere  accident,  and  without  arrangement  or  any  concert 
of  action. 

^*  Upon  the  cross-examination  Bums  was  aaked  if,  upon  leav« 
ing  one  of  the  places  where  tbey  got  drink  xnpon  these  occasions. 
Currier  did  not  whistle  for  him.  He  said,  '^  No ;  he  did  not' 
He  was  then  asked  if  he  had  not  testified  upon  a  former  occa- 
sion that  Currier  did  so  whistle  for  him.    He  answered  that  he 
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had  not  so  testified.  The  cotin$el  fof  the  defendant  then  offered 
to  prove  that  Bums  had  so  testified.  Bttt  the  court,  deeming  it 
ccdlateral  and  immaterial  to  the  isme,  refused  to  allow  witnesses 
to  be  called  for  the  purpose  of  contradicting  Burns  upon  this 
subject'* 

D.  Saunders^  Jr.y  for  the  defendanti  cited  Commonwealth  v. 
Saekei^  22  Pick.  894 ;  Folsom  ▼.  Brawn^  5  Foster,  114 ;  Drew 
V.  Wood,  6  Foster.  383;  Newton  v.  Harmj  2  Selden,  345 ;  Cam- 
eron y.  Montgomeri^y  13  S.  &  R.  132. 

J.  H.  Clifford,  (Attorney  General,)  for  the  Commonwealth. 

Meiirick,  J.  The  evidence  offered  to  disprove  the  truth  ol 
the  answer  given  by  Burns,  a  witness  produced  in  support  of  the 
prosecution,  to  a  question  put  to  him  on  his  cross^xamination, 
was  excluded  solely  upon  the  ground  that  the  fact  of  which  he 
testified  was  collateral  and  irrelevant  to  the  issue  to  be  tried. 
The  role  of  law  upon  which  this  exclusion  was  directed  is  too 
familiar  and  well  settled  to  be  denied ;  and  the  defendant  does 
Dot  attempt  or  propose  to  contest  it  1  Greenl.  Ev.  §  449.  His 
objection  is  uot  to  the  rule,  but  to  the  application  of  it  in  a 
ease  and  under  circamstances  where  he  contends  it  ought  not  to 
have  been  applied.  His  position  is,  that  the  fact  that  Burns 
was  called  by  the  whistle  of  Currier  to  some  one  or  more  of  the 
several  drinking  shops  which  they  visited  together  would,  if 
proved,  have  had  a  tendency  to  show  that  there  was  a  previously 
arranged  scheme  or  confederacy  between  them  to  induce  sundry 
persons  to  make  sales  of  spirituous  liquors  in  violation  of  law, 
and  thus  to  procure  the  means  wherewith  to  convict  them  of 
a  criminal  offence ;  that  such  a  confederacy  must  necessarily 
have  created  a  bias  and  prejudice  in  their  minds  against  the 
parties  who  were  the  objects  of  their  conspiracy ;  and  that  such 
feelings,  or  state  of  feeling,  may  always  be  shown,  to  impeach 
a  witness  and  disparage  his  credibility. 

But  without  stopping  to  determine  the  question  of  law  in- 
volved in  this  general  proposition,  or  even  at  all  to  consider  it, 
since  it  seems  wholly  unnecessary  to  do  so,  we  think  it  very 
dear  that  the  position  taken  by  the  defendant  cannot  be  main- 
tained.    Currier  undoubtedly  went  to  Lawrence  to  purchase 
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liquor  at  varions  places  for  the  purpose  of  iK^rming  against  the 
keepers  of  tbero.  That  he  openly  and  distinctly  avows.  Bat 
he  testified  that  he  did  not  make  known  this  porpose  to  Bnms ; 
and  the  latter  declared  that  he  was  entirely  ignorant  of  it.  His 
object,  according  to  his  own  testimony,  was  to  get  the  liquor 
merely  to  gratify  his  appetite  and  desire  to  drink  it.  The  fact 
that  he  was  invited  by  a  companion,  either  in  express  terms  or 
by  token  which  was  equally  intdiigible,  to  accompany  him  to 
places  where  intoxicating  liquor  could  be  procnred,  is  certainly 
not  less  consistent  with  the  supposition  that  in  giving  his  atten- 
tion to  it  he  was  seeking  renewed  opportunities  of  indulgence, 
than  with  the  hypothesis  that  he  was  an  accomplice  in  a  con- 
spiracy to  procure  the  commission  of  a  crime  for  the  sake  of 
prosecuting  the  offender.  The  witness  may  have  had  the  one 
or  the  other  of  these  objects  in  view ;  he  may  have  been  influ- 
enced in  his  conduct  by  motives  which  either  of  them  would 
have  excited.  But  which  of  them  exerted  this  influence,  the 
fact  that  he  first  received  an  invitation,  or  listened  to  some 
sound  which  he  understood  to  be  its  equivalent,  before  he  went 
to  the  place  of  sale,  has  no  tendency  to  elucidate  or  disdose. 
It  is  not  inconsistent  with  either  hypothesis.  It  was  therefore 
immaterial  and  worthless  as  a  means  of  proof,  and  was  properly 
rejected  as  collateral  and  irrelevant  to  the  issue,  because  it  could 
afford  no  aid  to  the  jury  in  reference  to  the  question  upon  which 
they  were  to  pass.  Whenever  the  evidence  of  circumstances 
leaves  it  indifierent  which  of  several  hypotheses  is  true,  it  never 
can  amount  to  proof,  however  great  the  probability  in  relation  to 
one  of  them  may  be ;  and  it  can  therefore  scarcely  fail  to  be  the 
occasion  of  injustice  if  it  is  not  in  practice  entirely  disregarded. 
I  Stark.  Ev.  (1st  Amen  ed.)  506,  Ezcepiions  overruled. 
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Commonwealth  vs»  Charles  W*  Buxton. 

Oa  Uie  trial  of  an  lodJctiMnt  bo  Bt,  1865»  c  405,  for  kaepfaig  a  building  used  in  th«  mannet 
declared  by  that  atatute  to  be  a  common  naiflanoe,  no  proof  is  required  of  the  allegation 
in  the  indictment  of  the  building's  ^*  being  a  common  nuisance  to  the  great  injuiy  and 
common  noiaanee  of  all  the  peaceable  dtixens." 

Indiotmsnt  on  8L  1855,  e.  405,  for  keeping  and  maintaining 
at  Baleni,  during  a  oertain  time,  "  a  certain  building,  to  wit,  a 
shop  then  and  there  resorted  to  for  illegal  gaming,  and  then  and 
there  used  bj  the  said  Buxton  for  the  illegal  sale  and  keeping 
of  intoxicating  Uqoors ;  said  building  so  used  as  aforesaid  being 
then  and  there  a  conunon  nuisance,  to  the  great  injury  and  com- 
mon nuisance  of  all  the  peaceable  oitixens  of  said  commonwealth 
there  residing  and  inhabiting,  passing  and  repassing ;  against 
the  peace  of  the  Commonwealth  aforesaid,  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided." 

At.tiie  trial  in  the  court  of  common  pleas,  the  defendant  con- 
tended that  the  juiy  would  not  be  warranted  in  convicting  him 
upon  mere  proof  of  bis  keeping  and  maintaining  this  shop  and 
using  it  for  the  illegal  sale  and  keeping  of  intoxicating  liqucvs, 
without  its  being  proved,  as  alleged,  to  have  been  to  the  great 
injury  and  eommon  nuisance,  &c.  But  Perkins^  J.  refused  so 
to  rule,  and  the  defendant^  being  convicted,  alleged  exceptions. 

W.  D.  Narthendf  (E.  W.  Kimball  with  him,)  for  the  defendant 

j;  jET.  Clifford^  (Attorney  G^eial,)  for  the  Commonwealth. 

Dbwet,  J.  The  concluding  allegation  of  this  indictment, 
^  to  the  great  injury  and  common  nuisance  of  all  the  citizens," 
&c.,  is  in  accordance  with  the  well  established  forms  of  indict- 
ments for  a  nuisance  at  common  law.  Upon  the  trial  of  such 
indictment,  it  must  be  established  that  the  acts  complained  of 
show  a  case  of  public  nuisance.  Cases  may  arise  as  to  alleged 
public  nuisances  where  it  may  be  proper  to  submit  to  the  jury, 
under  proper  instructions  from  the  court,  the  question  whether 
the  acts  proved  show  anything  more  than  a  private  injury. 
But  in  most  cases,  the  evidence  necessary  to  prove  the  alleged 
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acts  of  the  defendant  would  fully  discharge  all  the  duty  de- 
volving upon  the  Commonwealth,  in  maintaining  that  the  same 
were  *<  to  the  injury  and  common  qulaaoc^  of  9U  tt|e  citizens,'' 
&c.  This  would  be  so  especially  in  indictments  at  common 
law  for  keeping  a  common  gaming  house  or  a  house  of  ill  fSame, 
inasmuch  as  the  very  acts  alleged,  if  proved,  would  per  se  prove 
a  case  of  common  nuisance. 

It  is  unnecessary  however,  in  deciding  the  present  case,  to  go 
more  fully  into  the  consideration  of  the  question  how  far,  in 
indictments  at  common  law,  the  government  must  prove  afl3rm* 
atively  that  the  acts  complained  of  affect  large  numbers  of 
people  and  are  a  common  nuisance,  in  distinction  from  an  injury 
to  a  few  individuals*  This  indictment  is  upon  the  express  pro- 
visions of  a  statute  of  this  oommonwealtb.  &*  18S5,  c.  405. 
The  statute  itself  declares,  that  all  buildingB  used  for  the  pm^ 
poses  for  which  this  building  is  alleged  to  have  been  kept  and 
maintained  shall  be  common  nubanoes,  and  be  regarded  and 
treated  as  such.  It  further  enacts  that  every  person,  keeping  or 
maintaining  such  common  nuisance,  shall  be  punisbed;  thus 
fixing  the  character  of  those  acts,  set  forth  in  this  indictment 
and  declsuang  that  the  party  doing  Out  sajoie  is  guilty  of  a  oooe- 
mon  nuisance.  The  result  is  therefore,  that  if  the  facts  alleged 
of  the  keeping  and  maintaining  of  the.bnildiiig  for  the  purposes 
named  in  the  statute  ans  proved,  the  fact  of  the  defiendanifs 
keeping,  and  nmintainiag  a  common  nuisance  is  also  proved^ 
which  is  all  that  is  requisite  to  show  to  sustain  the  concluding 
averment,  <^  to  the  great  injury  and  common  nuisance  of  all  the 
citizens,"  &c» 

There  is  therefore  no  ground  for  any  exceptions  upon  this 
point  to  the  ruling  of  the  court  of  common  pleas. 

£aDC€jaum$  overruled. 
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COBCtfONWEALTH  VS.    FftANeiS    LaNO,  Jr. 

Upon  an  indictment  for  a  felonious  asaaalt  bj  shooting  with  a  pistol  with  intent  to  marder. 
the  jaiy  returned  a  verdict  of  *'  guilty  of  the  assault  and  battery  as  charged,  but  with- 
oat  the  felonious  intent*'  ffeii,  that  this  verdict  might  be  amended  by  the  court  during 
the  same  sitting  by  striking  oat  the  words  "  and  battery; "  and,  thus  amended,  was  wif* 
ficient. 

Under  the  Rev.  Sta.  e.  187,  §  11,  a  penon  indicted  for  an  assault  with  intent  to  murder 
may  be  convicted  and  eentenoed  for  an  aflMidt  withoat  feloDiona  intent. 

The  eleventh  section  of  the  Rev.  Sts.  c.  137,  providing  that  any  person  indicted  Ibr  a  fel- 
ony, and  acquitted  of  part  o^the  offence  charged,  and  convicted  of  the  residue,  may  be 
adjudged  guilty  of  the  o0bnoe,  if  any,  substantially  charged  in  the  residue  of  the  indict- 
ment, is  not  nnconttitotional  as  tonflicting  with  the  twelfth  articl0  of  the  Declaration 
of  Rights. 

Indictmbnt  on  the  Rev.  Sts.  €»  125,  §  11,  averring  that  the 
defendant  at  a  certain  time  and  place  made  an  assault  upon 
Simeon  McQnestion,  and  ''a  certain  pisto),  then  and  there 
loaded  with  gunpowder  and  a  leaden  ball,  which  pistol  he  the 
said  Lang  then  and  there  in  bis  right  hand  had  and  held,  at  and 
against  the  said  Simeon  McQuestion  then  and  there  feloni- 
ously, unlawfully  and  maliciously  did  discharge  and  shoot,  with 
intent  in  so  doing  him  the  said  McQuestion  then  and  there  and 
thereby  feloniously,  wilfully  and  of  his  malice  aforethought  to 
kill  and  murder;  and  by  so  doing  and  by  force  of  the  statute  in 
such  case  made  and  provided  the  said  Lang  is  deemed  a  felo- 
nious assaulter."  ^  And  ho^^  (the  indictment  concluded,)  the 
defendant,  at  the  time  and  place  aforesaid,  <<with  force  and 
arms,  feloniously  assaulted  the  said  Simeon  McQuestion  In 
manner  and  form  aforesaid ;  against  the  peace  of  the  Common- 
wealth aforesaid,  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.'' 

Trial  in  the  court  of  common  pleas,  before  Perkinsj  J.,  who 
signed  this  bill  of  exceptions :  "  The  jury  returned  a  verdict, 
which  was  received  by  the  court  and  recorded  by  the  clerk  on 
the  back  of  the  indictment  in  the  following  words :  *  Guilty  of 
the  assault  and  battery  as  charged,  but  without  the  felonious 
intent'  But  the  indictment  charging  no  battery,  and  the  jury 
having  found  nothing  in  reference  to  a  battery,  that  part^  to  wit, 
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the  words  <and  battery,'  was  during  tbe  sitting  of  the  conrt 
stricken  out  of  tbe  entry  on  the  back  of  tbe  indictment,  as  inad- 
vertently entered  by  tbe  clerk,  so  tbat  the  entry  as  corrected  is, 
<  Quilty  of  tbe  assault  as  charged,  but  without  the  felonious  in- 
tent.' The  jury  were  then  discharged  from  further  consideration 
of  the  case*  Immediately  after  the  following  entry  was  made 
upon  the  court  docket :  '  Guilty,  but  without  any  felonious  in- 
tent' 

^<  Afterwards  the  defendants  moved  that  judgment  be  ar- 
rested, because 

'*  First,  he  has  not  been  convicted  of  any  offence  by  the  ver- 
dict of  a  jury,  accepted  and  recorded  by  the  court 

**  Secondly,  he  has  not  been  convicted  of  any  offence  in  any 
other  mode  authorized  by  law. 

^  Thirdly,  he  has  been  acquitted  of  tbe  offence  charged  in  the 
indictment  by  the  verdict  of  a  jury  accepted  and  recorded  by 
the  court 

^'  Fourthly,  the  indictment  ia  in  other  re^[>eots  infrarmal  and 
defective. 

'<  But  the  court  overruled  the  motion.  To  which  opinion,  di- 
rection and  judgment  of  the  conrt  tbe  defendant  excepts." 

&  H.  Phillips^  for  the  defendant  The  defendant  has  not 
been  convicted  of  the  offence  for  which  he  was  indicted,  either 
by  confession  of  his  guilt  in  open  court,  by  admitting  the  truth 
of  the  charge  against  him  by  plea  or  demunrer,  or  by  the  verdict 
of  a  jury,  accepted  and  recorded  by  the  court ;  and  no  sentence 
can  therefore  be  passed  upon  him.  Bev.  Sts.  c.  123,  §  3.  Dec^ 
laration  of  Rights,  art  12.  He  has  not  been  convicted  of  tbe 
offence  charged  in  the  indictment  Mex  v.  Halty  7  Car.  &  P. 
518.  Regina  v.  JByan,  2  M.  &  Rob.  213.  Archb.  Crim.  PI.  (10th 
ed.)  439.  1  Russell  on  Crimes,  (7th  ed.)  741,  742.  The  verdict 
returned  was  a  special  verdict  Dyer\*  CofnmonweaU/ij2S  Pick. 
402.  Commonwealth  v.  Cbtf,  21  Pick.  509.  A  verdict  in  a  crim- 
inal case  cannot  be  amended* 

The  Commonwealth  has  relied  on  the  Rev.  Sts.  c.  137,  §  11, 
providing  that  '^  whenever  any  person  indicted  for  felony  shalt 
on  trial  be  acquitted  by  verdict  of  part  of  the  offence  charged 
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in  the  indictment,  and  convieted  of  the  residue  thereof,  such 
verdict  may  be  received  and  recorded  by  the  court ;  and  there- 
npon  the  person  indicted  shall  be  adjudged  guilty  of  the  offence, 
if  any,  which  shall  appear  to  the  court  to  be  Hubstantially 
charged  by  the  residue  of  such  indictment,  and  shall  be  sen- 
tenced and  punished  accordingly."  But  it  is  submitted  that 
that  statute  is  unconstitutional,  as  conflicting  with  art,  12  of  the 
Declaration  of  Bights,  which  declares  that  '^  no  subject  shall  be 
held  to  answer  for  any  crime  or  offence,  until  the  same  is  fully 
and  plainly,  substantially  and  formally,  described  to  him."  See 
also  1  Chit.  Crim.  Law,  644 ;  Bac.  Ab.  Verdict,  D ;  Common' 
wealth  V.  Call,  21  Pick.  513 ;  Regina  v*  Birdj  5  Ck>z  C.  C  20. 

It  results,  therefore,  that  the  verdict  in  question  is  a  substan- 
tial acquittal.     Rev.  Sts.  c.  123,  §  4. 

J.  H.  Clifford,  (Attorney  General,)  for  the  C3ommon wealth. 

Thomas,  J.  1.  The  indictment  charges  an  assault  with  intent 
to  murder.  It  is  plain  that  the  jury  intended  to  find  the  defend- 
ant guilty  of  the  assault  without  the  felonious  intent.  In  the 
entry  of  the  verdict  by  the  clerk,  the  words  "  and  battery  "  were 
madvertently  included  ;  the  jury,  as  the  report  shows,  "  having 
found  nothing  as  to  a  battery."  The  entry  was  amended  dur- 
ing the  sitting  of  the  court,  to  conform  to  the  truth.  That  the 
entry  was  rightly  corrected  we  have  no  doubt.  Commonwealth 
v.  Stebbins,  8  Gray,  492.  Regina  v.  Vodden,  1  Dearsly,  229,  and 
6  Cox  C.  C.  226. 

2.  The  verdict  as  corrected  is  a  good  general  verdict,  with  a 
qualification  negativing  the  felonious  intent.  T%e  King  v.  WiU 
liamsy  2  Campb.  646.     Commonwealth  v.  Dj/er,  23  Pick.  404. 

If,  as  suggested  by  the  learned  counsel  for  the  prisoner,  the 
verdict  is  to  be  deemed  a  special  one,  it  is  nevertheless  the  cor- 
rected entry  that  is  the  evidence  of  such  verdict.  The  entry  as 
amended  shows  a  sufficient  verdict. 

3.  The  defendant  was  convicted  of  a  simple  assault.  He 
was  charged  with  an  assault  with  ah  intent  to  murder.  The 
jury  have  found  him  guilty  of  the  assault,  but  have  negatived 
the  felonious  intent.  It  is  objected  that  the  defendant  was  not 
convicted  of  the  offence  charged  in  the  indictment.     He  was 
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convicted  of  an  assault  included  in  the  charge  on  the  face  of 
the  indictment,  and  which  constituted  part  of  the  transaction 
prosecuted  as  felony.  The  case  seems  to  us  to  fall  clearly  within 
the  provision  of  the  Rev.  Sts.  c.  137,  §  11.  Commonwealth  v. 
Fischblattj  4  Met  354.  Commonwealth  v.  Drwwi,  19  Pick.  479. 
Commonwealth  v.  Goodhue,  2  Met  193.  2  Bennett  &  Heard's 
Lead.  Crim.  Cas.  467. 

4.  To  the  suggestion  that  the  provision  of  the  revised  stat- 
utes is  unconstitutional  as  in  conflict  with  art  13  of  the  Bill 
of  Rights,  the  answer  is  that  the  offence  is  ^^  fully  and  plainly, 
substantially  and  formally "  described  ;  that  the  whole  may  in- 
clude a  distinct  part,  and  the  greater  the  less. 

Exceptions  overruled. 


John  Hodges  &  others  vs.  David  Pinoreb. 

Before  the  St.  of  1854,  e.  74,  a  bill  in  eqnity  could  not  be  maintained  by  one  tenant  !n  oom- 
mon  against  another  for  a  partition  of  a  wharf  and  appurtenant  rights,  and  ftr  an  aooonnt 
of  the  profits  received  bj  the  defendant  while  in  possession  of  the  estate;  bnt  might  flv 
an  account,  on  strilcing  out  the  prayer  for  a  partition. 

Bill  in  equity,  filed  before  the  passage  of  8t.  1854,  c.  74,  by 
the  executor  and  devisees  named  in  the  will  of  GamaKel  Hodges* 
alleging  their  seisin  of  an  undivided  part  of  a  wharf  lot,  with 
rights  of  wharfage  and  dockage,  and  Pingree's  seisin  of  the  re- 
maining part;  Pingree^s  use  of  the  wharf  for  the  purpose  of 
laying  at  it  vessels  of  his  own  and  under  his  charge,  and  land- 
ing merchandise  thereon,  and  depositing  thereon  materials  and 
rigging  for  his  vessels ;  his  receipt  of  all  the  rents  and  profits  of 
the  wharf;  his  promise  to  Qamaliel  Hodges  to  account  for  all 
business  done  at  the  wharf,  and  to  take  charge  thereof  for  all 
interested  therein  ;  and  his  insolvency  and  refusal  to  render  any 
account  The  bill  prayed  for  a  discovery,  an  account,  a  com- 
mission to  make  partition  of  the  premises,  and  for  general  relief. 
The  defendant  demurred  generally. 
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N,  W*  Hazerij  for  the  defendant 

&  EL  Phillips^  for  the  plaintiffs,  cited  Rev.  Sts.  c.  81,  §  S ; 
r.  103,  H  25, 26;  1  Story  on  Eq-  §§  67,  71,  80,  441,  466,  518, 
(»55,  656 ;  Faming  v.  Chadwick,  3  Pick  420  ;  Goodrich  v.  Star 
pies,  2  Cash.  258 ;  Armstrong  v.  Gilchrist^  2  Johns.  Cas.  431 ; 
Busseil  ▼.  Clark,  7  Cranch,  69;  JKoy  v.  Parker,  12  Pick.  34, 
Adam  v.  Briggs  Iron  Co.  7  Cush.  361 ;  De  Witt  v.  Harvey,  4 
Gray,  486;  Otopp  v.  Skephard,  23  Pick.  228 ;  St.  1854,  c.  74. 

Shaw,  C.  J.  This  is  a  suit  by  one  tenant  in  common  against 
his  cotenant,  with  two  objects ;  one  to  obtain  partition  of  real 
estate ;  and  the  other  to  have  an  account  of  the  profits  received 
by  the  defendant  during  his  past  occupation  of  the  premises. 
These  two  subjects  are  entirely  distinct. 

With  regard  to  the  partition,  there  is  a  complete  and  adequate 
remedy  at  common  law ;  and  if  by  reason  of  the  rights  of  wharf- 
age and  dockage,  the  premises  cannot  be  divided  without  damage 
to  the  owners,  the  whole  estate  may  be  set  off  to  any  one  of  the 
parties  who  will  accept  it,  he  paying  such  sums  of  money,  by 
way  of  owelty,  as  may  be  awarded  by  the  commissioners.  Rev. 
Sts.  c.  103,  k  25.     St,  1850,  c.  239. 

The  partition  being  apparently  the  leading  object  of  the  bill, 
the  demurrer  is  well  taken.  It  is  said  that  the  court,  having 
once  acquired  jurisdiction  of  the  case,  will  retain  the  case,  to  do 
complete  justice  between  the  parties.  That  is  true,  so  fax  as 
concerns  matters  incidental  to  the  subject  of  which  the  court 
has  jurisdiction,  and  which  must  be  disposed  of  in  order  to  en- 
able the  court  to  enter  a  decree  in  the  matter  of  which  it  has 
jurisdiction.  Holland  v.  Crufty  20  Pick.  321*  But  here  the  suit 
for  an  account  does  not  draw  after  it,  or  make  it  necessary  to 
consider,  the  question  whether  partition  shall  be  bad.  The  two 
things  are  incompatible.  So  far,  therefore,  the  demurrer  must 
be  sustained. 

But  we  are  of  opinion  that  the  bill,  if  amended  by  striking 
out  all  relating  to  a  partition,  might  be  maintained  as  a  bill 
in  equity  for  an  account  Plaintiffs  have  lem/ve  to  amend. 
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Stephen  G.  Wheatland  vs.  John  A*  Lovering. 


The  8t.  of  1856,  c.  194,  by  which  thm  court  "  shall  hare  Jnrisdictlon  in  equity  in  all  < 
of  fraud,**  ooafen  no  jorisdlction  over  suits  commeneed  after  its  passage,  and  htSut  it 
took  effect 

Action  op  tort,  tinder  St,  1853,  c.  371,  praying  for  relief  in 
equity,  brought  by  the  assignee  of  an  insolvent  debtor  to  set 
aside  a  conveyance  obtained  from  said  debtor  by  false  repre- 
sentations and  in  fraud  of  his  creditors.  Writ  dated  and  served 
April  17th  1865.  The  defendant  on  the  7th  of  November  1865 
filed  a  general  demurrer. 

8.  C.  Bancroft,  for  the  defendant 

S.  H.  Phillips,  for  the  plaintiff. 

Dewey,  J.  This  demurrer  must  be  sustained,  this  court  having 
at  the  time  of  the  institution  of  the  present  action  no  general 
jurisdiction  over  frauds,  that  would  authorize  giving  the  relief 
in  equity  here  prayed  for.  Holland  v.  Ortifl,  20  Pick.  321.  Nor 
can  this  action  be  maintained  under  the  provisions  of  the  St.  of 
1853,  c.  371. 

The  only  ground  upon  which  the  plaintiff  has  supposed  his 
action  might  be  maintained  we  understand  to  be  that  the  recent 
St.  of  1856,  c.  194,  has  given  to  this  court  "jurisdiction  in  equity 
in  all  cases  of  fraud."  This  provision  is  certainly  broad  enough 
to  include  cases  of  fraud  which  had  not  been  before  embraced 
in  the  jurisdiction  conferred  on  this  court  as  a  court  of  equity. 
But  this  statute  did  not  take  effect  until  the  14th  of  May  1855, 
twenty  seven  days  after  both  the  date  and  the  service  of  the  writ 
in  the  present  case.  Ordinarily  the  time  of  making  the  writ  is 
to  be  taken  as  the  time  of  the  institution  of  the  suit 

Although  the  principle  has  not  been  departed  from,  yet  it  has 
been  held  under  peculiar  circumstances,  as  in  a  writ  of  replevin 
where  the  writ  was  actually  made  before  tlie  property  was  de- 
manded, but  it  was  shown  that  the  writ  was  placed  in  the 
hands  of  the  officer  with  directions  to  make  such  demand  before 
making  a  service,  that  the  action  should  be  considered  as  oom- 
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menced  after  the  demand  was  made.  Badger  v.  Phinney^  16 
Mass.  364.  Also  where  a  writ  against  the  indorser  of  a  note 
was  delivered  to  an  officer,  with  instructions  not  to  serve  it  ontil 
after  he  had  given  the  indorser  notice  of  the  non-payment  of 
the  note  by  the  maker,  and  the  writ  was  not  in  fact  served  until 
such  notice  was  given,  it  was  held  that  the  action  was  not  com- 
menced until  the  service  of  the  writ  Seaver  v.  Lincoln^  21  Pick. 
267.  Neither  of  these  cases  gives  any  countenance  to  the  idea 
that,  under  any  circumstances,  the  writ  can  be  considered  as 
made  at  a  later  period  th^n  that  of  the  actual  service  of  the 
process.  The  case  of  Swift  v.  Crocker^  21  Pick.  242,  seems  to 
be  directly  to  the  point  that  when  the  service  has  been  made, 
'  either  wholly  or  in  part,  the  suit  must  be  deemed  to  have  been 
commenced,  and  it  cannot  embrace  any  cause  of  action  accru- 
ing subsequentiy  to  the  service. 

We  must  therefore  hold  that  the  present  action  was  com- 
•aenced  on  the  14th  of  April,  that  being  the  day  of  the  dtite  of 
the  writ,  and  also  the  day  when  service  was  made  thereon.  But 
upon  that  day  this  court  had  no  jurisdiction  of  the  case,  and  no 
such  action  could  properly  be  instituted.  The  St  of  1855,  c.  194, 
authorized  subsequent  actions,  but  gave  no  vitality  to  those  com- 
menced before  the  statute  took  effect        Demurrer  sustained. 


Nathanibl  Weixs  vs*  John  Hbatb. 
John  Prinob  vs.  Same. 


A  testator  devised  his  farm  to  the  selectmen  of  a  town  **  and  their  saccessors  in  office  for- 
ever," in  trust  *'  yearly  and  every  year  to  appropriate  and  pay  all  the  rents,  incomes  and 
profits  of  the  said  farm  for  the  support  of  a  gospel  minister  or  ministers  in  vaid  town,  of 
the  Congregational  denomination;  the  said  selectmen  to  he  always  accoantahle  to  Mid 
town,  and  to  render  to  said  town  annually,  and  as  much  ofteneras  said  town  may  require, 
a  true  and  faithful  account  of  all  their  proceedings  relative  to  said  farm;  "  '*  subject  how- 
ever to  these  directions  and  restrictions:**  that  in  ease  of  strip  or  waste,  or  of  misap- 
propriating any  part  of  the  income,  or  of  the  selectmen's  refusal  or  neglect  to  render 
an  account  to  the  town,  then  the  two  oldest  persons  in  the  nearest  degree  of  Icindred  to 
the  testator  within  the  county  might  proceed  to  settle  the  matter  by  submission  to  arbi- 
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tratlon,  and,  if  the  eelectmeo  should  neglect  for  six  months  to  paj  to  said  kindred  any 
turn  awarded,  '*  the  said  two  of  my  said  kindred  shall  forthwith  take  possession  of  my 
eaid  farm ;  and  the  said  farm  shall  descend  thenceforward  to  them,  in  equal  shares,  to 
have  and  to  hold  the  same  to  them  and  their  heirs  and  assigns  forerer;  and  the  term  of 
said  selectmen  and  of  said  town  in  said  farm  shall  thenceforward  and  forever  cease  and 
expire."  At  the  time  of  the  execution  of  the  will  there  was  but  one  religious  society  in 
the  town.  Btld,  that  this  devise  was  not  fbr  the  benefit  of  the  Congregational  minbter 
or  ministers  in  the  town,  but  for  the  benefit  of  the  inhabitants  of  the  town  in  their  paro- 
chial capacity,  and,  upon  their  subsequent  legal  organization  as  a  separate  corporation^ 
in  trust  for  the  parish;  that  the  selectmen  took  an  estate  in  fee,  and  not  a  life  estate  upon 
condition ;  that  the  execntoiy  devise  to  the  testator's  next  of  kin  was  void  as  tending  tu 
create  a  perpetuity ;  that  the  legislature  might  provide  by  law  for  the  election  of  new 
trustees  by  the  parish ;  and  that  a  sale  by  such  trustees,  under  license  granted  by  this 
court,  pursuant  to  SL  1846,  e.  844,  passed  a  good  title  as  against  all  parties. 

Wkits  of  entby  to  recover  parts  of  a  farm  in  Topsfield,  of 
which  Daniel  Bixby  died  seised  in  1825.  The  first  demandant 
was  an  heir  at  law  of  said  Daniel ;  and  the  second,  an  heir  at 
law  of  Ruth  Bixby,  his  widow  and  residuary  legatee.  By  his 
will,  made  in  1811,  he  devised  the  farm  in  qaestion  to  his  said 
widow  for  life,  and,  after  her,  to  his  nephew  Daniel  Towne  for 
life,  and  then  as  follows : 

^'  I  give  and  devise  to  the  selectmen  of  the  town  of  Topsfield 
aforesaid,  and  their  successors  in  office  forever,  all  my  farm,  sit** 
uate  in  Topsfield  aforesaid  and  in  Boxibrd  in  said  county,  aftei 
payment  of  the  debts,  charges  and  legacies  hereinbefore  men* 
tioned,  and  after  the  terms  of  my  said  wife  and  nephew  therein, 
as  hereinbefore  expressed,  shall  have  fully  expired  and  run  out ; 
to  have  and  to  hold  the  same  to  the  said  selectmen  and  their 
successors,  on  the  special  trust  and  confidence  here  following, 
that  is  to  say :  that  the  said  selectmen  and  their  successors  shall 
from  time  to  time  lease  out  the  said  farm  for  a  term  not  more 
than  seven  years,  nor  less  than  three  years,  extraordinaries  ex- 
cepted ;  and  shall  yearly  and  every  year  appropriate  and  pay  all 
the  rents,  incomes  and  profits  of  the  said  farm  for  the  support  of 
a  gospel  minister  or  ministers  in  said  town  of  Topsfield,  of  the 
Congregational  denomination ;  the  said  selectmen  to  be  sdways 
accountable  to  said  town  of  Topsfield,  and  to  render  to  said 
town  annually,  and  as  much  oftener  as  said  town  may  require,  a 
true  and  faithful  account  of  all  their  proceedings  relative  to  said 
farm ;  the  said  farm  to  be  called  and  known  by  the  name  of  the 
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Donation  Fann  for  the  support  of  the  gospel ;  subject  however 
to  the  directions  and  restrictions  hereinafter  mentioned." 

''  My  will  is,  and  I  hereby  further  order  and  direct,  that,  after 
the  said  selectmen  shall  come  into  possession  of  my  said  farm» 
as  hereinbefore  provided,  they  shall  be  allowed  to  cut  not  ex* 
ceeding  six  cords  of  wood  in  any  one  year ;  and  it  shall  be  the 
duty  of  those  who  may  be  in  the  nearest  degree  of  kindred  to 
me  to  see  that  the  said  selectmen  at  all  times  cause  the  buildings 
and  fences  on  said  farm  to  be  kept  in  good  repair,  and  that  said 
farm  be  well  managed  for  the  purpose  for  which  it  is  given.  And 
if  any  strip  and  waste  be  made  of  said  farm,  or  any  part  thereof, 
while  under  the  care  of  said  selectmen ;  or  if  any  part  of  the 
rents,  incomes  and  profits  of  said  farm  shall  at  any  time  be  ap- 
propriated for  any  other  purpose  than  that  for  which  it  is  hereby 
given  and  intended ;  or  if  said  selectmen  shall  refuse  or  neglect 
to  render  to  said  town  of  Topsfield  a  true  and  faithfnl  account 
of  their  proceedings  in  the  premises  as  hereinbefore  required ; 
then  the  two  oldest  persons  in  the  nearest  degree  of  kindred  to 
me,  living  within  the  present  limits  of  the  said  county  of  Essex, 
shall  give  notice  to  said  selectmen ;  and  after  six  months,  if  they 
still  see  cause,  shall  proceed  to  settle  the  matter  in  manner  fol« 
lowing:  The  said  two  of  my  kindred  shall  appoint  one  dis- 
interested judicious  freeholder,  and  the  said  selectmen  shall 
appoint  a  second ;  and  they  two  shall  decide,  or,  in  case  of 
disagreement,  they  shall  together  appoint  a  third  to  join  them  ; 
and  the  decision  of  the  two  persons  so  appointed,  or  of  the  three 
persons  so  appointed,  or  a  majority  of  them,  as  to  the  damage 
sustained  by  such  strip  and  waste,  or  bad  management,  shall  be 
final ;. and  the  said  selectmen  shall  pay  to  said  two  of  my  kin« 
dred  such  sum  as  the  referees  shall  decide,  within  six  months 
after  such  decision ;  or,  on  failure  of  such  payment  within  that 
time,  the  said  two  of  my  said  kindred  shall  forthwith  take  pos- 
session of  my  said  farm ;  and  the  said  farm  shall  descend  thence« 
forward  to  them,  the  said  two  of  my  kindred  in  the  nearest  de- 
gree and  living  within  the  limits  aforesaid,  in  equal  shares ;  to 
have  and  to  bold  the  same  to  them  and  their  heirs  and  assigns 
forever ;  and  the  term  of  said  selectmen  and  of  said  town  in 
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said  farm  shall  thenceforward  and  forever  cease  and  expire. 
And  if  the  said  selectmen  shall,  for  thirty  days  after  due  notice 
of  the  appointment  of  the  first  person  by  said  two  of  my  kin- 
dred as  herein  provided,  refuse  or  neglect  to  appoint  the  second, 
as  herein  provided,  the  said  two  of  my  kindred  may  make  known 
such  refusal  or  neglect  to  the  judge  of  probate  for  the  time 
being  for  said  county  of  Essex;  and  three  disinterested  judi- 
cious freeholders,  appointed  by  said  judge,  shall  in  the  same 
manner  decide,  and  their  decision  shall  be  equally  and  in  the 
same  manner  binding,  as  if  the  referees  had  been  appointed  in 
manner  before  provided.'' 

Ejuth  Bixby  entered  on  the  premises  after  the  testator's  death, 
and  occupied  them  until  her  own  death  in  1834 ;  then  Daniel 
Towne,  the  testator's  nephew,  entered  and  occupied  till  bis  de- 
cease in  1845,  after  which  the  selectmen  of  Topsfield  entered, 
and  in  1846  were  appointed  by  the  judge  of  probate  trustees 
of  the  estate  under  the  will,  and  leased  it  for  seven  years. 

In  1800  and  previously  the  inhabitants  of  the  town  of  Tops- 
field  acted  as  a  parish,  raising  money  for  the  support  of  a  minis- 
ter of  the  gospel,  and  instructors  in  piety,  religion  and  morality, 
and  (excepting  those  who  legally  separated  themselves  and  joined 
other  parishes  or  religious  societies)  continued  to  exercise  all  the 
functions  of  such  a  corporation  until  the  29th  of  March  1824, 
when  the  parties  remaining  connected  with  such  parish  were 
duly  organized  under  St,  1823,  c.  117,  whieh  enacted  that  ^<  all 
the  inhabitants  of  the  town  of  Topsfield,  with  all  the  lands  in 
said  town,  (except  such  inhabitants  and  such  lands  as  do  belong 
to  some  other  parish  or  religious  society,  or  are  exempt  by  law 
from  parish  charges  in  said  town  of  Topsfield,)  be  and  they 
hereby  are  incorporated  into  a  parish,  by  the  name  of  the  Con- 
gregational Parish  in  Topsfield,  subject  to  all  the  duties  and 
vested  with  all  the  rights  and  privileges  to  which  parishes  are 
by  law  entitled ; "  ^  and  the  said  congregational  parish  shall 
be  deemed  and  taken  to  be  successors  to  the  said  town  of 
Topsfield,  as  far  as  related  to  parochial  proceedings,  rights  and 
privileges,  and  subject  to  all  contracts  of  a  parochial  nature 
which  may  have  been  made  by  said  town." 
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The  new  corporation  retained  the  former  minister,  wit^out 
any  new  installation,  continued  him  in  the  oct  apation  of  the 
parsonage  lands,  and  retained  and  used  the  church  plate.  The 
ecclesiastical  affairs  of  the  parish,  both  before  and  since  this 
incorporation,  have  always  been  conducted  according  to  the 
Congregational  system  of  church  government,  and  Orthodox  or 
Calvinistic  tenets  have  always  been  professed  by  the  members. 
The  testator  was  always  a  deacon  in  the  old  parish,  and,  so 
long  as  physically  able,  attended  public  worship  at  their  meet- 
ing house.  None  of  the  ministers  of  the  town  living  at  the 
time  of  his  death  were  living  when  these  actions  were  com- 
menced. The  net  income  of  the  farm  since  Daniel  Towne's 
death  has  been  appropriated  to  the  support  of  the  minister  of 
the  Congregational  Parish. 

In  1847  that  parish  duly  accepted  the  8t.  of  1847,  c.  231,  which 
provided  for  an  election  by  them  of  trustees,  "  members  of  said 
parish,  who,  with  their  successors,  shall  thereafter  be  constituted 
a  body  corporate,  by  the  name  of  the  Trustees  of  the  Bixby 
Donation  Farm,  for  the  support  of  a  gospel  minister  or  minis 
ters  in  the  town  of  Topsfield,  of  the  Congregational  denomina- 
tion ; "  and  **  have  the  power  to  take  and  hold,  and  shall  take 
and  hold,  all  that  farm  and  estate  devised  to  the  selectmen  of  the 
town  of  Topsfield  by  Daniel  Bixby,  subject  to  all  the  restric- 
tions and  trusts  mentioned  in  said  will ;  shall  apply  the  incomes 
and  profits  thereof  according  to  the  directions  in  said  will ;  and 
shall  hold  and  administer  said  estate  in  all  respects  according  to 
the  terms,  provisions  and  directions  of  said  will,  except  that  said 
trustees  shall  not  be  accountable  to  the  said  town,  and  shall  not 
be^required  to  make  any  reports  of  their  doings  to  said  town ; 
but  shall  be  accountable  to  said  parish,  and  make  all  such  re- 
ports to  said  parish  annually  or  oftener,  as  by  the  terms  of  said 
will  were  required  to  be  made  to  said  town ; "  and  "  in  all  other 
particulars  said  trustees  shall  take  the  place  of  said  selectmen, 
and  shall  perform  and  discharge  all  the  duties  and  be  subject  to 
all  the  liabilities  of  the  said  selectmen,  as  provided  for  in  and 
by  said  will.'' 

Trustees  were  duly  elected  under  this  statute  by  the  parish,  and 
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appointed  by  the  judge  of  probate,  and  accepted  the  trust  and 
entered  upon  the  premises,  and  in  1853  demised  them  for  a  term 
of  three  years,  by  a  lease  which  provided  that  the  lessee  might 
cut  not  exceeding  nine  cords  of  pine  wood  from  the  farm  yearly ; 
and  the  lessee  did  cut  nine  cords  of  hard  and  soft  wood  yearly* 

At  November  term  1855  of  this  coart  said  trustees,  upon 
their  petition  pursuant  to  a  vote  of  the  parish,  were  author- 
ized to  sell  and  convey  the  estate,  and  to  invest  the  proceeds 
subject  to  the  same  trusts  and  uses  as  the  original  trust ;  and 
in  May  1866  sold  the  estate  and  conveyed  it  by  warranty  deed 
to  the  tenant  in  these  actions. 

If  on  the  foregoing  facts  the  demandant  in  either  action  was 
entitled  to  recover,  the  tenant  was  to  be  defaulted*  If  the  de- 
mandant in  neither  action  was  entitled  to  recover,  judgment 
was  to  be  fcnr  the  tenant,  unless  it  was  competent  for  the 
demandants  to  show  that  from  1812  to  1830  tiiere  was  another 
Congregational  society  in  Topsfield  beside  the  old  town  society; 
that  from  1833  to  1836  there  was  another  similar  Congrega- 
tional society ;  that  the  farm  had  not  been  managed  according 
to  the  rules  of  good  husbandry ;  that  affcer  the  death  of  Daniel 
Towne  the  selectmen  had  allowed  the  farm  to  be  held  by  a 
tenant  at  will  for  no  fixed  rent;  and  that  the  annual  reports 
of  the  trustees  had  been  made  to  the  parish,  and  not  to  the 
town ;  in  which  event  the  case  was  to  stand  for  trial 

T.  P.  Pingree,  Jr.,  for  the  demandants. 

S.  H.  Phillips^  ( TT.  G,  Choate  with  him,)  for  the  tenant 

Merrick,  J.  The  premises  demanded  in  these  suits  consti- 
tute the  farm  formerly  owned  by  Daniel  Bixby.  By  his  will  he 
devised  the  same,  subject  to  the  life  estates  of  his  wife  apd 
nephew,  and  also  to  certain  specified  directions  and  restrictions) 
to  the  selectmen  of  the  town  of  Topsfield,  on  the  special  trust 
and  confidence  that  they  should  yearly  and  every  year  appro- 
priate and  pay  all  the  rents,  income  and  profits  of  the  farm  for 
the  support  of  a  gospel  minister  or  ministers  in  that  town  of 
the  Congregational  denomination.  The  demandant  Wells  is 
one  of  the  heirs  at  law  of  the  testator,  and  claims  to  be  entitled 
in  that  capacity  to  maintain  this  action.     He  insists  that  the 
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deyise  to  the  selectmen  of  Topsfield  was  whoDy  inoperative  and 
void,  or  that  it  was  a  deyise  to  them  of  a  life  estate  only,  or  that 
it  was  a  devise  npon  certain  conditions  which  have  not  been 
kept,  and  that  by  the  breach  thereof  the  devisees  have  forfeited 
their  estate,  and  that  the  title  thereto  has  consequently  become 
vested  in  the  heirs  at  law  of  the  testator.  The  demandant 
Prince  contends  that,  by  force  of  the  residuary  clause  in  the 
will,  the  estate  was  devised  to  Ruth  Blxby,  under  whom,  as  one 
of  her  heirs  at  law,  he  endeavors  to  establish  a  title  to  it  in  him- 
self. 

There  is  no  difficulty  in  ascertaining  from  the  language  and 
]>rovisions  of  the  will  the  meaning  of  the  testator,  or  what  was 
bis  intent  and  purpose  in  the  devise  to  the  selectmen  of  Tops- 
field.  He  obviously  intended  to  afford  permanent  assistance  to 
the  inhabitants  of  that  town  in  the  support  of  a  religious  teacher 
of  the  Congregational  denomination.  The  devise  was  in  sub- 
stance a  gift  to  them ;  they  were  the  cestuis  que  trusty  and  were 
to  enjoy  exclusively  the  benefits  and  advantages  of  the  estate  de- 
vised, for  whose  sole  use  and  advantage  it  was  taken  and  held 
by  the  devisees.  It  was  thus  g^ven  to  the  inhabitants  of  the 
town,  and  not  to  those  who  for  *the  time  being  were  there  the 
minister  or  ministers  of  the  gospel.  Emerson  v.  WUeyy  10  Pick. 
317.  This  is  apparent  from  the  provision  that  the  selectmen 
are  always  to  be  accountable  to  the  town  for  their  conduct 
and  proceedings  in  their  management  of  the  farm,  and  are  to 
render  annually  to  the  town,  and  as  much  oftener  as  the  town 
shall  require  it  to  be  done,  a  true  and  faithful  account  of  all  mat- 
ters pertaining  to  the  trust  estate.  And  that  it  was  the  intention 
of  the  testator  that  the  real  and  substantial  interest  in  the  estate 
devised  should  be  in  the  town  is  apparent  also  from  his  express 
declaration  in  another  part  of  the  wUl,  that  as  soon  as  the  two 
persons  in  the  nearest  degree  of  kindred  to  him  should  take  pos- 
session of  the  estate  under  the  executory  devise  to  them,  the 
term  of  the  town,  as  well  as  of  the  selectmen,  should  thence- 
forth and  forever  cease  and  expire. 

But  the  devise  was  to  the  selectmen  to  hold  the  estate  de- 
vised to  them  in  trust  for  the  town  in  its  parochial  capacity. 


Digitized  by 


Google 


24  ESSEX. 

WeUs  &  Prinoe  f  .  Heatli. 


At  the  time  of  the  execution  of  the  will  there  was  bnt  one  relig* 
ioas  society  ia  the  town  of  Topefield,  and  according  to  the  well 
settled  principles  of  law  pertaining  to  those  matters,  the  town 
was  then  obliged  to  maintain  and  support  public  worship  and 
perform  all  parish  duties ;  and  was  in  all  respects  in  relation  to 
the  support  and  maintenance  of  public  worship  to  be  considered 
a  parish  until  the  formation  of  a  new  one  within  its  territorial 
limits.  When  the  Congregational  Parish  in  Topsfield  was  or- 
ganized on  the  29th  of  March  1824  under  the  St.  of  1823,  c.  117, 
it  succeeded  to  all  the  parochial  property,  rights,  duties,  and  lia 
bilities  of  the  town.  IHUmgham  v.  Smow^  5  Masa  547.  First 
Parish  in  Bnmswick  v.  Dwnningy  7  Mass.  445.  Austin  v.  Thomas, 
14  Mass.  333.  First  Parish  in  Shrewsbury  v.  Smith,  14  Pick. 
297.  Ludloto  V.  Sikes,  19  Pick.  317.  La/ein  v.  Ames,  10  Gush. 
198.  The  trustees  thenceforward  held  the  deyised  estate  in  trust 
for  the  newly  incorporated  parish. 

The  devise  to  the  selectmen  of  the  town  of  Topsfield  was  a 
good  and  sufficient  description  of  the  persons  who  were  to  take 
the  estate  as  devisees.  It  is  clear  that  any  words  which  are  suf- 
ficient to  denote  the  persons  meant  by  the  testator,  and  to  dis- 
tinguish them  from  all  others,  will  seonre  to  them  the  property 
or  estate  which  may  be  given  them  in  a  will.  6  Cruise  Dig. 
tit  38,  c.  10,  §  27  4*  seq. 

But  it  is  objected  by  the  demandants  that  if  the  individuals 
designated  as  the  selectmen  of  Topsfield  could  take  the  estate 
devised  to  them,  they  took  it  only  for  life  and  not  in  fee,  because 
there  were  no  words  of  inheritance  an nexed  to  the  gifL  The  devise 
is,  in  terms,  to  the  selectmen  of  tJie  town  of  Topsfield  and  their 
successors  in  office  forever.  It  is  certainly  true,  as  contended 
by  the  demandants,  that  the  selectmen  of  a  town  do  not  in  any 
sense  constitute  a  corporation,  and  that  a  gift  or  conveyance, 
in  general  terms,  to  them  and  their  successors  in  office,  whether 
by  deed  or  devise,  does  not  create  an  estate  in  fee,  but  for  life 
only.  Bat  this  devise  under  the  will  of  Bixby  to  the  selectmen 
of  Topsfield  was  not  a  gift  to  them  to  their  own  use,  but  in 
trust  for  others;  And  it  is  an  established  rule  of  law  that  where 
Hn  estate  is  granted   to  one  or  more   persons  in   trust,  with- 
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out  words  of  limitation  to  heii%  and  aMigns,  and  the  truBt 
b  of  such  a  natare  that,  to  support  and  carry  it  into  effect,  a 
legal  estate  in  the  tmstee,  which  will  or  by  possibility  may 
exceed  the  life  or  lives  of  the  trustee  or  trustees,  is  required,  the 
law  will  construe  the  estate  to  be  in  fee.  AUomey  General  v 
Federal  Street  Meeting-house^  3  Gray,  48.  Cleaveland  v.  Hal' 
lett,  6  Cush.  406. 

Applying  this  principle  to  the  devise  of  the  farm  to  the  seleotp 
men  of  Topsfield,  when  considered  in  reference  to  all  the  pro- 
visions in  the  will  concerning  it,  there  can  be  no  doubt  but  that 
the  estate  in  fee  simple  vested  in  the  trustees.  All  the  provis- 
ions in  the  will  show  that  it  was  the  intention  of  the  testator 
that  the  devised  estate  should  be  permanently  appropriated  to 
the  sole  and  exclusive  use  of  the  eestuis  que  trust.  The  farm  is 
given  to  the  seLectmen  and  to  their  suoeessors  in  office  forever. 
They  are  yearly  and  every  year  to  appropriate  and  pay  over 
the  rents,  income  and  profits  of  it  for  the  support  of  a  gospel 
minister ;  and  they  are  annually,  forever,  without  any  limitation 
of  time,  to  render  just  and  faithful  accounts  of  their  proceed- 
ings in  relation  to  the  estate  to  a  corporation  which  has  perfect 
existence*  And  in  order  to  secure  to  the  eestuis  que  trusty  who 
axe  the  objects  of  his  bounty,  the  uninterrupted  and  perpetual 
enjoyment  of  the  estate  devised,  and  of  all  the  income  and  profit 
which  may  be  derived  from  it,  the  testator  endeavors  to  make 
certain  the  fidelity  of  the  trustees  by  exposing  them  to  prescribed 
penalties  if  they  should  fail  to  perform  their  duty  according  to 
the  directions  and  instructions  particularly  specified  in  his  will. 

To  the  same  end  and  for  the  same  purpose  also  are  all  its 
provisions  in  relation  to  the  executory  devise  over  to  the  two 
persons  nearest  to  him  in  kindred  who  shall  be  living  in  the 
county  of  Essex  when  his  directions  shall  cease  to  be  observed. 
It  is  true  that  this  executory  devise  is  wholly  ineffectual  and 
inoperative,  because  the  estate  wiU  not  necessarily  come  to  vest 
in  the  executory  devisees  within  the  time  prescribed  as  the  rule 
to  prevent  the  creation  of  perpetuities ;  for  it  would  be  impo&- 
sible  of  course  to  foresee,  when  the  estate  was  taken  by  the 
trustees,  within  what  time  any  of  these  contingencies  would 
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oocnr,  upon  the  happening  of  which  the  execntoiy  devise  wus 
to  take  effect.  It  might  not  happen  until  after  many  genera^ 
tions  should  have  passed  away.  6  Graise  Dig.  tit.  38,  €•  IS, 
§§  20,  21.  Brattle  Square  Church  v.  Ghrant^  3  Gray,  142.  But 
this  provision,  like  everything  else  contained  in  the  will,  evinces 
clearly  the  intention  of  the  testator  to  make  the  devise  in  favor 
of  the  cestuis  que  trust  a  perpetual  benefit,  and  shows  that  an 
estate  which  may,  and  in  the  contingencies  provided  for  neces- 
sarily must,  exceed  the  life  or  lives  of  any  designated  trastee  or 
trustees,  is  indispensable  to  carry  tibe  trust  fully  into  effect.  The 
devise  therefore  in  the  will  of  Bixby  to  the  selectmen  of  Tops- 
field  gave  to  them  the  estate  in  fee  simple. 

It  is  a  mistake  to  suppose  that  the  estate  thus  devised  was 
given,  as  the  demandants  contend,  upon  any  condition,  the 
nonperformance  of  which  might  cause  a  forfeiture  of  the  estate 
of  the  devisee.  No  such  condition  was  annexed,  or  attempted 
to  be  annexed,  to  the  estate  by  the  testator.  A  condition,  or  ihe 
benefit  of  a  condition,  can  be  reserved  only  to  the  donee,  feoflee, 
devisee  or  his  heirs.  2  Cruise  Dig.  tit  13,  c.  1,  §  15.  Hdpden  v. 
SUn^hton^  5  Rok.  528.  The  testator,  so  far  firom  reserving  or 
attempting  to  reserve  the  benefit  of  any  condition  to  himself  or 
to  his  heirs  at  law,  makes  a  special  and  particular  provision  for 
the  express  purpose  of  preventing  the  estate  firom  returning  to  or 
becoming  vested  generally  in  his  heirs.  That  is  to  say,  he  pre- 
scribes upon  the  occurrence  of  certain  contingencies  that  it  shall 
be  taken  possession  of  by  the  two  persons  nearest  in  kindred  to 
him  who  shaU  then  happen  to  be  residents  in  the  county  of  Es- 
sex, and  shall  thenceforward  descend  to  them  and  their  heirs  as 
absolute  owners  in  equal  shares.  As  it  thus  appears  that  the 
whole  estate  was  devised^  that  there  was  ifo  condition  annexed 
to  it;  that  the  executory  devise  over  was  inoperative  and  void ; 
and  that  the  full  execution  of  the  trust  created  by  the  will  re- 
quired an  estate  exceeding  in  duration  the  lives  of  the  trustees 
named  ;  the  condusion  is  inevitable,  that  no  foifeitnre  has  been 
incurred,  but  that  the  selectmen  of  the  town  of  Topsfield  took 
an  estate  in  fee  simple  in  the  farm  devised  to  them. 

From  these  considerations  it  appears  that  neither  of  the  de- 
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mandaots  ever  had  or  acquired  any  title  whatever  to  the  de- 
manded premises;  and  it  would  therefore  seem  to  be  quite 
unnecessary  to  inquire  whether  the  proceedings  undeif  which  the 
tenant  claims  to  be  the  lawful  owner  thereof  were  regular  and 
correct.  It  is  sufficient  to  defeat  these  actions,  that  he  is  in  pos- 
session claiming  title  under  a  deed  of  conveyance,  and  that  the 
demaadants  show  na  right  to  the  estate  in  then^^ves^r  But  we 
may  add  very  briefly  that  we  perceive  no  want  of  lawful  anthot- 
ity  in  the  grantors  to  make  the  conveyance.  By  the  St.  of  1847, 
c^  231,  a  new  mode  of  appointing  trustees  is  provided  for.  Tbfit 
mode  has  been  stvietly  pursued,,  and  i^  is  not  suggested  that  the 
provisions  upon  this  subject  have  in  any  particular  been  dia- 
cegaided.  In  all  other  res^pecta  the  statute  leaves  the  rights  of 
the  parties  in  interest  just  as  they  existed  under  the  will.  AiUst 
the  new  tmste^u  were  appoiated,  they,  beiag  by  virtue  of  the 
provisions  of  the  statsite  the  owaeiS'  in  fee  of  the  denMsnded  es- 
tate^ but  im  trust  under  the  will  of  Bixby  for  the  then  existuig 
Coagregatioaal  Parisb  in.  Topsfield,  did^  at  the  leqoest  of  thttfc 
padsk  and  ia  pursnanee  of  its  votes  io  relation  thereto^  &RpIy  ^ 
this  court  for  licenser  to  maka  sale  of  the  real  eststte,  and  to  hold 
the  proceeds  of  such  sale  in  liea  thereof  and  Upon  the  dame 
trust  as  they  held  said  estates  Due  proceedings  were  had  t»po« 
that  afflicatioa^  and  the  license  prayed  far  was  granted.  This 
was  a  judicial  decree  upon  a  sobjjeot  withia  the  ppoper  jurist 
dietion  of  the  court ;  and)  tberefore  it  is  to  be  regarded  as  an 
adjudicatioa  eooclnsive  upon  all  parties.  8L  1846,  e.  24SL 
The  trustees,  deriving  their  right  under  fhe  Ueense  thus  given 
thenvand.  acting  with,  the  express  cotiseat  and  in  eon&rmify  to 
the  expressed,  wisb  of  the  cesttds  que  tru$tf  sold  and  conveyed 
the  estate  to  the  tenant^  and  he  thereby  acqi]lired  a  complete 
an4  perfect  title  to  it 

Pursuant  to  the  agreement  of  the  parties^  jttdgment  must  be 
entered  for  the  tenant,  as  it  is  apparent  from  the  views  already 
taken  that  the  further  facts  wUeh  the  demandants  offered  to 
prove  are  knmaterial  to  the  issue,  and,  if  esial>lisfaed,  could  not 
in  any  degree  affisct  its  detemiination* 

ihidgmeni  for  ike  tenant. 
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Parkt  9.  City  of  ITewburyport 

Solomon  Parks  vs.  City  of  Nbwbuhyport. 

The  ptssage  of  water  from  rain  and  melting  anow  over  the  snrfaoe  of  land  for  twenty  jetra 
givea  no  right  to  ita  conticoance. 

Action  op  tort.  The  declaration  alleged  that  there  erer 
had  been  a  passage  for  water  over  the  land  of  the  defendants, 
which  the  plaintiff  had  a  right  to  have  open,  and  that  the  de- 
fendants within  one  year  of  the  date  of  the  writ  had  obstmcted 
said  passage  way  so  as  to  turn  the  water  npon  the  pIsdntiffV 
land,  by  reason  whereof  the  plaintiff's  well  was  destroyed. 

At  the  trial  in  the  court  of  common  pleas,  it  appeared  that 
the  plaintiff's  land  and  the  defendants'  land  adjoined  each 
other  and  were  situated  on  the  southwest  side  of  Pnrchase 
Street  in  Newburyport;  that  the  defendants'  land  was  not 
fenced  towards  the  street,  and  had  been  for  an  indefinite  nnm- 
ber  of  years  nsed  as  a  school  yard,  in  which  were  two  school- 
houses  ;  that  the  two  lots  were  on  about  the  same  level,  and 
for  most  of  the  year  were  dry  and  feee  from  water ;  that  the 
land  surrounding  them  was  generally  level,  but  ascending 
gradually  to  the  southwest ;  and  that  in  periods  of  heavy  rain, 
and  in  the  spring  of  the  year,  when  the  snow  and  ice  were 
broken  up,  the  water  from  the  higher  lands  in  the  rear  passed 
off  toward  the  Merrimac  River  over  the  defendants'  land.  The 
defendants  two  years  ago  built  an  engine-house  on  their  lot, 
and  made  an  embankment  around  it 

The  plaintiff  contended,  that  by  reason  of  filling  in  the  dirt 
around  the  engine-house  the  water  which  collected  in  the  spring 
was  not  allowed  to  flow  off  into  the  street,  but  was  turned  npon 
the  plaintiff's  land,  and  did  the  injury  complained  of.  The 
defendants  contended  that  the  plaintiff  bad  proved  no  cause  of 
action.  But  Morris^  J.  instructed  the  jury,  "that  if,  for  a  period 
of  twenty  years  prior  to  the  act  complained  of,  the  water  accu- 
mulating on  the  land  in  the  rear  of  the  lots  in  question  had  been 
accustomed  to  find  its  outlet  over  the  land  of  the  defendants, 
Hnd  the  same  had  been  obstructed  by  the  acts  of  the  defendants 
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in  sncb  a  way  as  to  turn  it  from  their  own  land  across  the 
plaintiff's,  and  occasion  a  substantial  injury  to  the  property  of 
the  plaintiff  without  any  fault  or  want  of  care  on  his  part,  then 
the  defendants  would  be  liable."  The  jury  found  a  verdict  for 
the  plaintiff,  and  the  defendants  alleged  exceptions. 

E.  F.  Stoney  for  the  defendants. 

O.  P.  Lordy  for  the  plaintiff. 

By  the  Court.  The  declaration  is  for  obstructing  a  water- 
course, and  the  instruction  allowed  the  jury  to  find  for  the  plain- 
tiff, though  there  was  no  watercourse.  No  action  will  lie  for 
the  interruption  of  mere  surface  drainage.  Luther  v.  Winnisini' 
met  Cb.  9  Gush.  171.    Ashlep  v.  WotcoU^  11  Cush.  192. 

Exceptions  tustained. 


Seth  Dewino  vs.  Adolphvs  Durant* 

AiUr  a  lety  «f  an  esecntioo  upon  an  equity  of  fedemption  in  real  estate  by  sale  in  a  man- 
ner not  aathoriced  by  law,  the  jadgment  creditor  may  obtain  a  new  execution  by  sctrs 
faeiaaj  under  Rev.  Sts.  e.  78,  S  SI. 

Scire  facias,  sued  out  on  the  21st  of  December  1855,  to 
revive  a  judgment  obtained  by  the  plaintiff,  and  Joseph  Foster, 
since  deceased,  against  the  defendant,  and  to  obtain  an  alias 
execution  thereon.  The  parties  submitted  the  case  to  the  judg- 
ment of  the  court  upon  the  following  facts : 

One  execution,  issued  upon  the  judgment,  was  levied  upon 
land  the  title  to  which  stood  upon  the  records  in  the  name  of 
the  defendant's  wife  and  of  George  Cutter,  and  which  was  then 
under  mortgage;  and  the  right  in*  equity  of  redeeming  the  land 
from  that  mortgage  was  sold  by  auction  on  the  execution,  and 
purchased  by  Foster,  who  within  a  year  thereafter  brought  a 
writ  of  entry  against  Adolphus  Durant,  his  wife  and  George 
Cutter,  to  recover  the  land,  upon  the  ground  that  the  convey- 
ances  of  land  to  Mrs.  Durant  and  to  Cutter  were  fraudulent 
3* 
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«iid  void  as  against  Dnmnf^  c!eeditors>  having  been  m^Am  with 
the  desigD  and  fox  the  purpose  of  fraudnleiitly  securiag  it  from 
attachment,  and  for  the  purpose  of  delaying  and  defrauding  his 
creditor  ajsid  that  the  demandant  was  therefore  ^titled  to  re^ 
cover  the  land^  under  the  provisians  of  St.  1844,  c.  10?«  Bvt 
this  court,  as  appears  by  the  report  of  FbsUr  v.  DmwUj  3  Gray, 
538,  held  that  the  demandant  could  not  recover,  because  the 
execution  had  been  levied  by  sale  of  the  equity,  and  not  by 
appraisement  and  setting  off  on  execution ;  and  on  the  30th  of 
June  1855.  entered  judgment  for  the  tenanta. 

J.  W.  Perry ^  for  the  plaintiff 

N.  W.  Sartnonj  for  the  defendant.  The  plaintiff  eatinot  main- 
tain this  suit.  1st.  Because  from  the  facts  agreed  it  appears 
that  the  execution  has  been  paid  in  full  to  the  judgment  credit- 
ors, and  they  could  not,  after  the  sale  on  execution,  be  interested 
as  such  judgment  creditors  in  the  amount  which  one  of  them 
might  realize,  as  purchaser,  out  of  his  purchase.  2d.  Because 
§  21  of  c.  73  of  the  Rev.  Sts.  giving  the  judgment  creditor  this 
remedy  of  scire  facias^  ^if,  after  the  execntion  is  returned  or 
recorded,  it  shall  appear  that  the  estate  levied  upon  was  not  the 
property  of  the  debtor,  or  not  liable  to  be  seized  on  the  execu- 
tion, or  that  it  cannot  be  held  thereby,"  does  npt  apply  to  a  levy 
by  seizure  and  sale  of  an  equity  of  redemption,  but  only  to  a 
taking  and  setting  off  by  metea  and  boaads.  And  theie  is  no 
decidion  contrary  to  this  position ;  for  in  J%rry  v.  Perry^  2  Gray, 
326,  the  only  point  decided*  was  that  an  action  of  contract  would 
not  lie  on  the  judgment,  when  the  previous  levy  waa  utterly 
void. 

METGAI.F,  J.  The  court  cannot  perceive  any  distinction, 
which  urill  avail  the  defendant,  between  this  case  and  that  of 
Perry  v.  Perry^  3  Gr^y,  826.  If  there  is  any  distinction  between 
the  two  cases,  the  present  case  is  the  strongest  for  the  plaintiff 
For,  as  was  decided  in  Foster  v.  Dwaniy  2  Gray,  fi38,  the  pro- 
ceedings under  the  original  execution  were  uttedy  void.  There 
was,  in  law,  no  levy  aji  all  oti  tlie  equity  of  redemption  which 
the  officer  undertook  to  sell  and  convey  to  Foster.  Whereas,  in 
Perry  v.  Perry^  the  mode  of  Levy  waa  rigU:^  and  tke-  exeootion 
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would  have  beieii  aetttoUy  Batisfied)  if  the  equity  of  redemption 
which  WM  lefvied  on  and  M)ld»  had  belonged  to  the  execation 
debtor. 

It  is  eontended  for  the  defettdant,  that  the  only  adjudged 
point,  in  Perry  v.  Petrff^  was,  that  an  action  of  contract  on  the 
judgtfoent  would  not  lie  in  ench  A  ease ;  and  that  the  question, 
whether  9eire  facias  <mM  be  maintained,  is  btill  open.  But  the 
court  there  decided^  (after  an  argument,  which  was  the  same,  in 
substance^  m  that  which  has  now  been  presented  to  us,)  that 
debt  would  not  lie  on  the  judgment, /br  th^  reason  that  no  oom^ 
tnon  law  remedy,  in  the  cane^  existed  in  this  commonwealth^  nor 
any  statute  remedy  besides  that  giten  by  the  Bev.  8tB»  c.  73, 
which  was  the  remedy  by  scire  fddas.  And  we  isee  no  reason 
for  changing  the  opinion  then  formed  and  announced. 

Alias  exeeuiion  OiwardetL 


William  Jewbtt  vs.  James  Jbwett. 

tJuder  8L  1840,  e.  97,  providing  that  a  sale  of  real  ettate  by  an  execator  or  adminifltrator 
tinder  a  licetoie  thull  b«  vafid  as  agatnst  Anj  p«t«on  dsitoiht^  nihder  th«  deceased,  though 
the  deed  is  not  delivered  withhi  •  year,  if  oertam  oonditbns  are  complied  with  and  the 
price  **  duly  aocounCed  for,"  such  aooounting  must  be  shown  by  the  probate  records. 

A  remainderman,  during  the  continuance  of  the  life  estate,  is  ttnder  **  legal  disability  *' 
within  the  tteaning  of  St.  1817,  ^  ISO,  M^  m  thai  he  may  bring  an  action  within 
five  yean  aAeir  the  terminatioa  of  the  life  estate  to  recover  land  sold  and  conveyed 
by  an  executor  under  a  license,  more  than  five  years  before  the  commenoemeut  of  the 
action. 

Writ  op  ehtrt,  dated  October  20th  1865,  to  recover  a  lot 
of  land  in  Georgetown.  The  case  was  submitted  to  the  de- 
cision of  the  court  on  the  following  statement  of  facts : 

Miriam  Jewett  died  seised  of  the  demanded  premises  in  July 
1896,  and  devised  them  to  her  son  Samnel  Jewett  fbr  life,  '<  and. 
after  his  decease)  to  be  equally  divided  among  his  children  or 
Iheb  legal  representatives.''     Samuel  Jewett  died  in  June  1849, 
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leaying  the  demandant,  and  one  other  aurviving  child,  who  died 
without  issue  in  August  1850|  a^d  nineteen  years,  and  whoae 
portion  the  demandant  inherited. 

The  executor  of  Miriam  Jewett's  wiU»  upon  petition  to  the 
judge  of  probate,  on  the  7th  of  November  1826  obtained  a 
license  in  due  form  to  sell  the  premiees  within  one  year,  to  pay 
debts  and  legacies ;  and,  after  giving  bond  and  notice  as  required 
by  law,  sold  the  same  by  auction  in  December  1826  to  a  bona 
fide  purchaser,  who  actually  paid  the  price ;  and  in  June  1828 
executed  and  delivered  a  deed  in  due  form  to  said  purohaaer, 
who  was  the  tenant's  grantor.  The  executor  never  rendered 
any  account  of  hb  administration  to  the  probate  courts  nor  do 
the  records  of  that  court  show  any  proceedings  relative  to  said 
estate  subsequently  to  November  1826.  The  tenant  offers  to 
show,  if  admissible,  that  all  the  legatees  and  creditors  of  the 
testatrix  now  living,  mentioned  in  the  schedule  filed  by  said 
executor  in  the  probate  court,  have  been  paid  their  respective 
claims.  The  tenant  and  his  gratitor  have  been  in  peaceable  and 
uninterrupted  possession  of  the  demanded  premises  from  the 
time  of  the  sale  to  the  date  of  the  writ. 

J.  P.  Jones^  for  the  demandant. 

J.  A.  Gillis^  for  the  tenant. 

Metcalf,  J.  1.  By  the  law  which  was  in  force  when  the  sale 
was  made  of  these  demanded  premises,  the  license  for  the  sale 
continued  in  force  only  one  year  from  the  time  of  granting  it 
St.  1817,  c.  190,  §  12,  reenacted  by  Rev.  Sts.  c.  71.  And  unless 
the  deed  to  the  purchaser  at  the  sale  was  executed  and  delivered 
within  the  year,  he  acquired  no  title  to  the  land.  M<icp  v.  Ray^ 
mondj  9  Pick.  285.  The  grantor  of  the  present  tenant  therefore 
acquired  no  valid  title  to  these  premises,  and  could  convey  none 
to  the  tenant,  by  the  mere  legal  effect  of  the  license,  sale  and 
deed.  And  the  demandant  is  entitled  to  recover,  if  be  has  sea- 
sonably commenced  this  suit,  unless  the  tenant  can  hold  the 
premises  by  virtue  of  the  provisions  of  Si.  1840,  e.  97,  which 
are  these :  ^  Whenever  the  validity  of  any  sale  of  real  estate, 
which  has  been  or  may  be  made  by  any  guardian,  executor  or 
administrator,  is  drawn  in  question  by  any  person  claiming 
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nader  the  ward  or  deceased,  if  Hbe  Ucensei  bond|  oath  aod  no* 
tioe  have  been  acooiding  to  law,  and  the  price  for  which  the 
land  shall  have  been  bid  off  at  anctbn  has  been  paid  by  a 
bona  fide  parehaser^  and  duly  aocoonted  for,  sach  sale  shall 
be  deemed  yalid,  although  the  deed  may  not  have  been  ex- 
ecuted and  delivered  witiun  the  year  from  the  granting  of  the 
license.'' 

The  only  question  that  is  now  raised  nnder  this  statnie'  is, 
whether  the  tenant  must  show  that  the  money  received  by  the 
executor,  on  the  sale  of  these  premises,  was  accounted  for  by 
him  in  the  probate  court ;  or  whether  be  may  show,  by  parol 
evidence,  that  he  paid  that  money  in  discharge  of  claims  made 
upon  his  testator's  estate.  And  a  majority  of  the  court  are  of 
opinion  that  the  words  ^  duly  accounted  for "  mean  accounted 
for  according  to  the  law  for  the  settlement  of  executors'  accounts 
of  their  administration ;  and  that  this  must  be  shown  by  the 
tenant,  as  he  must  show  that  the  license,  bond,  oath  and  notice 
were  according  to  law.  Those  four  things  must  be  shown  by 
the  probate  records  or  files.  And  so,  we  think,  must  be  the  ex- 
ecutor's accounting  for  the  price  of  real  estate  sold  by  him  on 
license.  We  understand  the  effect  of  &.  1840,  c.  97,  to  be  this, 
namely,  that  the  omission  to  execute  and  deliver  a  deed  within 
a  year  after  the  granting  of  the  license  shall  not  render  the  sale 
invalid,  if  the  proceedings  have,  in  all  other  particulars,  been 
conformed  to  the  law.  We  cemnot  su|>po8e  that  when  it  re- 
quires that  the  price  should  be  duly  accounted  for,  the  legislature 
thereby  meant  that  it  might  be  accounted  for  in  any  otiier  way 
than  is  prescribed,  by  other  statutes,  for  the  rendering  and  set- 
tlement of  administration  accounts,  to  wit,  by  presentment  to 
the  judge  of  probate,  who  is  to  give  notice  to  all  persons  inter- 
ested that  they  may  appear  and  contest  them,  and  who  is  to 
pass  a  decree  allowing  or  disallowing  them  in  whole  or  in  part, 
subject  to  an  appeal  from  his  decree  to  the  supreme  court  of 
probate.  It  is  the  policy  of  our  law  that  the  administration  and 
disposition  of  the  estates  of  deceased  persons  shall  be  open  and 
public,  before  a  judicial  officer,  and  be  found  in  public  offices 
established  for  the  preservation  therein  of  all  the  authorised  pro- 
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osedingB  of  «uoh  adaiimotration  aod  dispoBitioiif  either  in  tke 
records  or  on  the  files  in  those  offices.  If  the  execator  in  tins 
ease  had  presented  to  the  judge  of  probate,  for  allowance,  an 
account  of  the  matter  which  he  now  offers  by  way  of  doly 
aceounting  for  the  proceeds  of  the  sale  of  these  premises,  we 
cannot  know  that  it  would  not  have  been  contested  and  dis- 
allowed. 

We  are  not  to  be  understood  to  decide  that  the  price  paid  for 
land  sold  on  an  executor's  license  must  necessarily  be  accounted 
for  in  the  probate  office  before  an  action  is  brought  by  those 
wlio  claim  under  the  testator.  They  might  bring  an  action  be* 
fove  the  price  could  be  thus  accounted  for;  in  which  ease  the 
tenant  might  doubtless  show,  in  defence,  that  it  was  thus  ac- 
counted for  after  action  brought  How  long  after  a  sale  this 
might  be  done,  we  need  not  now  determine.  It  is  svifficieBt  for 
the  decision  of  this  case  that  the  sale  was  made  more  than  thirty 
years  ago,  and  that  there  was  no  due  accounting  before  this  ac- 
tion was  commenced,  and  has  been  none  sinoe. 

S.  The  other  question  in  the  case  is,  whether  this  action  was 
seasonably  brought  And  this  depends  on  the  provision  in  Si. 
1817,  0. 190,  §  13,  that  ^  no  action  by  any  heir  or  other  person 
interested,  for  the  recovery  of  any  real  estate  sold  under  such  li* 
cense,  shall  be  sustained,  unless  such  action  suall  be  brought  with- 
in the  term  of  five  years  after  the  execution  and  delivery  of  the 
deed  given  under  such  license :  Provided  always,  that  minors, 
and  other  persons  under  legal  disabilities,  may  maintain  such  ac* 
tion  at  any  time  within  the  term  of  five  years  from  the  removal 
of  their  disabilities.''  See  also  Bev.  Sts.  c.  71,  §  37»  The  court 
are  all  of  opinion  that  the  demandant  is  within  this  proviso  or 
exception.  The  testator  devised  these  premises  to  Samuel 
Jewett  for  life,  remainder  to  the  demandant  and  others;  and 
Samuel  Jewett  died  less  than  five  years  before  this  action  was 
brought  The  demandant  had  no  seisin  of  these  prembes,  nor 
any  right  of  entry,  which  would  have  enabled  him  to  maintain 
this  action,  until  after  the  death  of  bis  father,  the  tenant  for  life. 
Wells  v.  Princej  4  Mass.  67,  68.  He  was,  therefore,  under  a 
••igal  disability,  within  the  spirit  and  legal  meaning,  if  not  within 
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tile  Btriot  letter,  of  the  stataie^  and  is  not  barred  by  the  lapse  of 
more  tbao  fire  yean  firomthe  exeeution  and  delivery  of  the  deed 
to  the  tenant^s  grantor.  Jmdgmmt  for  ike  demandant. 


Louisa  A.  Rhoades  vs.  Nathan  Allen. 

A  claim  against  an  administrator,  for  services  perfbrmed  for  bis  ittestfttd*s  Mtaite  wbile  nn- 
dtf  hit  chaig«,  is  nd  tak«n  oat  of  tiM  statate  tf  limitatioiia  by  a  latter  ftnon  the  adminla- 
trator  to  the  creditor,  sajing:  *'  Oa  reflection,  I  do  not  think  wliat  labor  yon  performed 
for  the  estate  would  be  worth  $100.  Most  of  your  labor  was  directly  for  or  on  account 
of  the  widow.  My  impression  is,  that  yon  could  not  eelleet  directly  of  me,  as  adminis- 
tialor,  «ii|tUnf.  tt  mast  be  done  threngb  the  widow.  I  do  not  aiention  this  legal  ob- 
jection to  get  rid  of  anything,  but  to  direct  yon  In  settlement  with  the  widow.  When 
the  matter  comes  up,  I  shall  be  disposed  to  do  what  is  right  and  Just  t  think  you  had 
better  do  tomefliing  at  once  towarda  settlement  witk  the  widow,  as  I  want  to  aqaare  np 
things  all  roond.'* 

AoTioN  OP  coNTBACT  for  scrviccs  claimed  to  have  been  ren- 
dered by  the  plaintiff  to  the  defendant  while  the  latter  was  ad- 
ministrator of  the  estate  of  Dr.  Spanlding,  more  than  six  years 
before  the  date  of  the  plaintiff^s  writ  The  defendant  pleaded 
the  statute  of  limitations,  which  was  admitted  to  be  a  sufficient 
bar  to  the  action,  unless  the  following  letter,  which  was  written 
and  received  within  six  years  of  the  commencement  of  the  ac- 
tion, was  a  sufficient  acknowledgment  or  new  promise  to  inter 
rupt  the  operation  of  the  statute : 

«  Lowell,  April  2d  1851. 

*  Miss  Rhoades :  I  have  time  to  write  only  a  line.  On  re- 
flection I  do  not  think  what  labor  you  performed  for  the  estate 
would  be  worth  over  (75  to  I^^K^,  including  board,  in  the 
whole.  Most  of  your  labor  was  directly  for  or  on  account  of 
Mrs.  Spaulding.  Since  seeing  you,  it  has  occurred  to  me  that  it 
is  doubtful  whether  any  legal  claim  can  be  made  against  me  or 
the  estate.  I  obtained  a  legal  discharge  by  regular  process  of 
law ;  and  my  impression  is  that  you  could  not  collect  directly 
of  me,  as  administrator,  anything.    It  must  be  done  through 
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Mrs.  Spaulding.  I  do  not  mention  this  legal  objection  to  get 
rid  of  anything,  bat  to  direct  you  in  settlement  with  Mrs.  S. 
When  the  matter  comes  up,  I  shall  be  ^posed  to  do  what  is 
right  and  just.  I  think  you  had  better  do  something  at  once 
towards  settlement  with  Mrs.  S.,  as  I  want  to  square  up  things 
ail  round — Mrs.  S.  and  Dr.  U.  soon.  You  must  not  use  or 
refer  to  my  advice  in  proceeding  as  to  the  price  of  labor  against 
the  estate,  as  that  might  show  collusion.  But  when  things  are 
examined  and  exposed,  as  they  probably  will  have  to  be,  you 
will  find  me  disposed  to  do  right.  I  am  full  of  business  and 
schools  ;  examinations  every  day.  My  visit  to  Salem  was 
pleasant  and  satisfactory.     Yours  &c.  N.  Allen.'' 

E.  W.  Kimballj  for  the  plaintiff.  Either  an  acknowledgment 
or  a  promise,  in  writing,  is  sufficient  to  take  a  debt  out  of  the 
operation  of  the  statute  of  limitations.  Rev.  8ts.  c.  120,  §  13. 
Baxter  v.  Pennimm^  8  Mass.  133.  Bar^s  v.  HaU^  2  Pick.  368. 
WhUney  v.  Bigelow,  4  Pick.  110.  Woodbridge  v.  Alkn,  12  Met 
470.  BeU  V.  Morrisonj  1  Pet  351.  Story  on  Con.  §§  1013, 
1014.  This  case  shows  both  an  acknowledgment  and  a  prom- 
ise.  The  words  in  the  letter,  ^'for  the  estate,''  are  agreed  to 
refer  to  services  performed  by  the  plaintiff  for  the  defendant 
while  administrator,  and,  taken  in  connection  with  the  rest  of 
the  letter,  admit  an  existing  debt  which  had  not  been  settled. 
The  words  ^^  I  will  do  what  is  just  and  right "  contain  a  prom- 
ise to  pay.  Galway  v.  Barrymore^  1  Dick.  163,  quoted  by  Met- 
calf  arguendo^  in  Fi$ke  v.  Needkam^  11  Mass.  458. 
jS.  el  Phillips  Sf  J*  A.  OUlis^  for  the  defendant 
Mbtcalf,  J.  The  statute  bar  to  the  action  is  not  removed 
by  the  defendant's  letter  to  the  plaintiff,  which  neither  acknowl- 
edges that  she  has  a  legal  claim  against  him,  nor  makes  any 
promise  to  pay  her  claim.  See  Bamgi  v.  JSa//,  2  Pick.  368 ;  Bailey 
V.  Crane,  21  Pick.  323 ;  Purdy  v.  AusHn,  3  Wend.  187 ;  M  Old- 
loch  V.  Dawes^  9  D.  &  R.  40;  MarreU  v.  FrUh,  3  M.  &  W.  402, 

Judgment  for  the  defendant. 
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Albert  R.  Brbwstbr  vs»  Jambs  W.  Bailet. 

A  notice,  aigneA  bjr  a  mortgagee  of  peteonal  property,  and  deUrend  to  a  deputy  iheriff  wha 
ban  attached  the  property  on  a  writ  against  the  mortgagor,  is  sufficient  under  Rev.  Sta. 
c.  90,  i  79,  if  it  notifies  him  to  deliver  up  the  property,  and  describes  the  mortgage  and 
the  notea  aecnred  tbemby,  althoogh  it  does  not  contain  an  expren  demand  of  payment. 

A  demand  of  payment  under  Bev.  Sta.  c  90,  ^  79,  by  a  mortgagee  of  personal  property  on 
an  attaching  officer,  may  state  the  full  amount  of  the  debt,  without  deducting  what  the 
mortgagor  might  deduct  on  the  ground  of  a  osarioos  consideration. 

AcTiOM  OF  tobt  against  a  deputy  sheriff  for  taking  and  car* 
rying  away  chattels  attached  by  him  on  mesne  prooesa  against 
Jonathan  X  Sawyer. 

At  the  trial  in  the  court  of  common  pleas,  the  plaintiff,  to 
prove  hia  title,  gave  in  evidence  a  mortgage  of  the  property  from 
Sawyer  to  himself  to  secure  the  payment  of  four  notes  for  the 
sum  of  $250  each,  and  interest ;  and  testified  that,  at  the  time 
of  giving  the  mortgage,  Sav^r  owed  him  ^76,  and  promised 
to  pay  him. a  bonus  of  $34,  if  he  would  lend  him  $500  more ; 
that  he  accordingly  lent  him  $500,  and  the  $24  was  included  in 
the  notes. 

The  plaintiff  proved  the  delivery  to  the  defendant  of  an  in- 
strument in  writing,  signed  and  sworn  to  by  him  before  a  justice 
of  the  peace,  which  was  addressed  to  the  defendant,  and  notified 
him  to  deliver  up  the  property  in  question,  ^^  said  property  being 
mortgaged  by  said  Sawyer  to  me  by  mortgage,"  (describing  it,) 
(<  to  secure  the  payment  of  four  promissory  notes  "  (described) 
and  concluded,  ^  and  there  is  now  justly  and  truly  due  to  me 
upon  said  notes  the  sum  of  one  thousand  dollars  and  interest, 
being  the  full  amount  of  said  notes." 

BriggSj  J.  instructed  the  jury  that  the  delivery  of  this  pape 
to  the  defendant  was  a  sufficient  demand  as  required  by  Rev. 
Sts.  c.  90,  §§  78,  79;  but  did  not  instruct  the  jury  whether 
the  account  in  writing  was  upon  the  evidence  a  just  and  true 
account.  The  verdict  was  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

N.  W.  Harmon^  for  the  defendant 

VOL.  X.  4 
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D.  Saundersy  Jr^  for  the  plaintifil 

Merrick,  J.  Two  objections  are  taken  to  the  proceedings  in 
the  court  below ;  but  neither  of  them  affoids  a  sufficient  reason 
for  disturbing  the  verdict.  Upon  a  proper  construction  of  the 
written  inetamment  which  was  signed  by  the  phdntiff^  and  duly 
bworn  to  before  a  competent  magistrate,  according  to  his  certif* 
icate  thereto  subjoined,  its  delivery  to  the  defendant  most  be 
considered  to  be  a  substantial  demand  of  payment  from  him ; 
and  we  are  satisfied,  in  view  of  the  facts  set  forth  in  the  bill  of 
exceptions,  that  it  contained  a  just  and  true  amount  of  the 
aggregate  sum  which  was  due  upon  the  notes  secured  by  the 
mortgage  held  by  the  plaintiif» 

'  It  is  true  that  no  demand  of  payment  is  expressed  in  direct 
terms  in  the  written  instrument ;  but  tiiat  is  obvioudy  the  real 
effect  and  purport  of  it  It  distinclly  notified  the  defendant  of 
the  existence  of  the  mortgage  made  by  Sawyer,  of  the  purpose 
for  which  it  was  given,  of  the  property  i^onveyed  by  it^  and  of 
the  amount  due  upon  the  notes  described  in  the  condition  of  tt 
The  object,  purpose  and  meaning  ef  this  notice  eould  not  be 
mistaken*  It  was  a  daim  to  have  the  property  delivered  to  th 
plaintifi^  discharged  and  relieved  from  the  attachment  And  as 
it  was  liable  to  the  debt  of  the  plaintiff,  and  could  be  lawfully 
withheld  from  him  under  the  attachment  only  upon  condition 
that  the  debt  secured  by  the  mortgage  should  be  firot  paid)  the 
claim  to  be  put  into  immediate  possession  of  Hbt  property, 
accompanied  by  a  full  statement  of  aU  the  fiusts  and  circum*- 
stances  upon  which  the  rights  of  both  parties  depended,  com- 
prehended by  necessary  implioation  a  demand  of  the  money 
which  was  due.  That  was  sufficient,  since  no  particular  form 
of  expression  is  requisite  to  constitute  a  demand  of  payment 
Any  language,  which  by  a  reasonable  int^pretation  has  that 
mport,  is  as  significant  and  effectual  as  the  use  of  other  words, 
however  direct  or  explicit  they  may  be. 

The  account  stated  of  the  amount  of  the  debt  tiien  due  to  the 
plaintiff,  and  for  which  the  property  attached  by  the  defendant 
was  liable,  was  correct  and  true.  Sawyer,  the  mortgagor,  might 
indeed,  if  an  action  had  been  brought  against  him  to  reoovef 
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the  contents  of  the  several  notes  secured  by  the  mortgage,  have 
availed  himself  of  the  provisions  of  the  statute  respecting  usury 
and  the  taking  of  unlawful  interest,  to  diminish  the  amount  of 
the  plaintiff's  claim.  But  this  he  has  not  done ;  nor  is  he  r^ 
quired  ix>  do  anything  of  the  kind.  He  ha«  a  right  to  determine 
for  himself  whether,  if  called  upon  in  a  suit  at  law  for  payment, 
he  will  resort  to  any  such  defence  to  diminish  the  judgment 
which  may  be  recovered  against  him.  If  he  interposes  no  such 
objection,  none  of  bis  creditors  can  do  it  for  him  or  on  bie  behalf. 
The  statute  does  not  invalidate  a  usurious  contraet,  at  render  it 
wholly  inoperative ;  but  on  the  contrary  expressly  declares  that 
no  assurance  for  the  payment  of  money  with  interest  at  a 
greater  thaa  the  legal  rata  ahall  thereby  be  null'  and  void.  Bey.* 
8ts.  e.  S5,  §  2.  The  contract  is  a  valid  and  legal  obligation, 
subject  only  to  the  right  given  to  the  promisor  to  set  off  the 
prescribed  penijty,  when  its  aiaonnt  has  been  duly  ascertained, 
either  as  a  complete  ot  paitia]  defence  as  the  case  may  be«  The 
sum  of  twenty  four  dollars,  which  Sawyer  agreed  to  pay  the 
plaintiff  as  a  bonus  for  raising  and  loaniag  to  Um  the  sum  of 
five  hundred  dolkurs,  constituted  a  part  of  the  oonsid^ntion  of 
the  notes  referred  to  and  desccibad  in  the  written  notice  given 
to  the  defendant.  But  Sawyer  makes  no  objection  to  the  plain* 
tiff's  right  to  recover  the  whole  contents  of  the  notes  without 
dimijDution ;  and  the  defendant  in  the  present  action  haa  no  au* 
thority  to  set  it  up  or  avail  himself  of  it  As  between,  him 
and  the  plaintiff  therefore,  the  account  stated  in  the  written  in- 
strument delivered  to  hidoa  waa  just  and  true;  and  tiiene  was 
coosequestly  no  imperfection  in  this  respect,  in  the  notice  which 
be  received,  to  justify  him  in  the  detention  of  the  property  to 
which  the  plaintiff,  upon  the  faikure  to  pay  him  the  amount  of 
his  debt,  was  entitled. 

As  the  account  rendered  to  the  defendant  was  correct  and 
right,  it  is  wholly  unimportant  that  the  court  omitted  to  give 
any  instractions  to  the  jury  upon  the  subject  As  a  question  of 
fact,  it  should  properly  have  been  submitted  to  their  decision ; 
and  this  we  are  to  presume  waa  done,  aa  nothing  to  the  contrary 
is  shown  in  the  exceptions.  Exceptions  ovemUed. 
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Harrif  v.  Inhabitants  of  Marblehead. 

Margaret  Harris  vs.  Inhabitants  of  Marblbhead. 

A  building  committee  of  the  selectmen  of  a  town  which  had  not  been  divided  into  terrl« 
tonal  flchool  diatricts  selected  •  lot  of  land  for  a  sehool-hoose,  and,  on  the  refhsal  of  H., 
the  owner,  to  sell  it,  applied  to  the  selectmen  to  call  a  meeting  of  the  town.  At  such  a 
meeting,  called  "  to  see  if  the  town  will  authorize  the  selectmen  to  select  at  their  discre- 
tion a  school-house  lot,"  it  was  voted,  "  that  the  selectmen  be  and  thev  are  hereby  au- 
thorized to  select  at  their  discretion  a  school-boose  lot  and  lay  oat  the  same,  fli>m  the 
land  of  H.  heretofore  selected  by  the  town."  HtH,  that  this  was  qot  a  sufficient  desig- 
nation of  land  by  the  town  to  authorize  the  selectmen  to  select  out  of  it  a  school-house 
lot,  nnder  Si.  1848,  c.  287. 

Jt  Msms,  that  a  notice  that  the  selectmen,  in  accordance  with  a  vote  of  the  town,  will  on  a 
certain  day  lay  out  and  assess  damages  for  the  taking  of  a  lot  of  land,  but  not  stating 
that  it  is  for  a  school-house,  is  insufficient. 

A  town  which,  against  the  owner's  will,  illegally  takes  a  lot  iof  land  ftr  a  achool-bonse  lot, 
and  erects  a  school-house  thereon,  cannot  be  allowed  an3rthing  for  impiovements,  under 
the  Rev.  Sts.  c.  101,  \S  19,  20. 

Writ  of  entry  by  the  widow  and  devisee  of  Ebenezer  R. 
Harris  to  recover  a  lot  of  land  in  Marblehead.  Plea,  nul  dis- 
seisin. Trial  before  Merrick,  J.,  who  reserved  the  following  case 
for  the  decision  of  the  full  court: 

The  plaintiff  gave  in  evidence  her  husband's  title  and  his 
devise  to  her.  The  tenants  claimed  title  by  virtue  of  proceed- 
ings under  St.  1848,  c.  237 ^  and  the  acts  in  addition  thereto, 
authorizing  towns  to  take  lands  for  school-houses ;  there  being 
no  territorial  school  districts  in  the  town.  The  records  of  the 
town  were  put  in  evidence,  showing  a  call  of  a  meeting  of  the 
legal  voters  of  the  town  on  the  30th  of  July  1853,  "  to  see  if 
the  town  will  authorize  the  selectmen  io  select  at  their  discre- 
tion a  school-house  lot,  for  the  purpose  of  placing  a  school-housp 
thereon ; "  at  which  meeting  the  town  voted,  "  that  the  select- 
men be  and  they  are  hereby  authorized  to  select  at  their  discre- 
tion a  school-house  lot  and  lay  out  the  same,  not  exceeding  in 
quantity  forty  square  rods  exclusive  of  the  land  occupied  by  the 
buildings,  from  the  land  of  the  heirs  of  the  late  Ebenezer  R. 
Harris,  heretofore  selected  by  the  town,  situated  on  Mechanic's 
Square.^  No  evidence  was  introduced  of  any  previous  selec- 
tion by  the  town.  But  it  appeared  that  before  this  meet- 
ing a  building  committee  of  the  seleotmen  had  designated  a 
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portioQ  of  the  demandanlfs  land  for  a  school-hoase  lot,  and 
ofiered  to  purchase  it  of  her,  but  she  refused  to  sell,  and  the 
committee  then  requested  the  selectmen  to  have  this  meeting 
caUed. 

On  the  8th  of  August  1853,  the  selectmen  Yoted  to  *^  take  the 
piece  of  land  from  the  heirs  of  the  late  Bbenezer  Harris,  selected 
for  a  school-house  lot,  and  pay  two  hundred  and  fifty  dollars  for 
the  same." 

On  the  14th  of  October  1863,  the  selectmen  of  the  town  gave 
the  following  notice  to  the  widow  and  heirs  of  Ebenezer  Har« 
ris :  ^  Please  take  notice  that  we,  the  undersigned,  selectmen 
of  Marblehead,  in  accordance  with  the  instructions  given  us  at  a 
legal  meeting  of  the  inhabitants  of  the  said  town,  will  proceed 
to  select,  lay  out,  and  assess  the  damages  for  taking  a  part  of 
the  lot  of  land,  situated  on  Hayden's  Hill,  formerly  so  called, 
adjoining  the  lands  of  Samuel  Manning  and  others,  belonging 
to  the  heirs  of  the  late  Ebenezer  R.  Harris,  at  said  lot,  on  Mon- 
day  the  twenty-fourth  day  of  October  inst.  A.  D.  1853,  at  two 
o'clock  in  the  afternoon."  At  the  time  thus  appointed,  the  se« 
leetmen  proceeded  to  the  land  of  the  demandant,  and  staked  off 
the  lot  in  dispute,  and  tendered  her  the  sum  of  two  hundred  and 
fifty  dollars  therefor,  which  she  refused  to  accept ;  and  the  select- 
men afterwards  erected  a  school-house  thereon,  which  has  been 
since  occupied  as  such  by  the  town. 

0«  P.  Lord  Sf  S,  B.  Ives^  Jr.^  for  the  demandant 

&  K  PhiUips  SfJ.H.  Bobimon,  for  the  tenants.  By  the  Rev. 
Sts.  c  23,  §  28,  the  inhabitants  of  any  town  ^  may,  at  any  meet- 
ing called  for  that  purpose,  raise  money  for  erecting  or  repairing 
school-houses  in  their  respective  districts,''  &cc  &a ;  <<  they  may 
also  determine  in  what  part  of  their  respective  districts  such 
schocri-houses  shall  stand,  and  may  choose  finy  committee  to 
carry  into  effect  the  provisions  aforesaid."  By  virtue  of  this 
statute  the  building  committee  were  a  legal  committee  to  desig* 
nate  the  place  for  a  school-house. 

^^  Whenever  a  suitable  place  shall  have  been  designated,  by  any 
town  or  school  district,  for  the  erection  of  a  school-house,  agree- 
ably to  the  provisions  of  the  twenty-third  chaper  of  thn  revised 
4* 
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statutes,  and  the  owner  of  the  land  BhaU  mtmse  ta  sell  the  sane,; 
or  shall  demand  tbesefor  a  price  wUch  in  the  opinioa  of  tbe 
selectDcien  is  umeasonabley  the  said  seteotmen,  with  Idie  appro* 
bation  of  tbe  town,  may  proceed  to  select  at  their  discueiiaa 
a  sohool-hoose  lot^  and  lay  out  tbe  aame.^'  SU  1848,  c.  2S7. 
Under  this  statute  the  designatkin  ta  be  made  by  the  tpwD  is 
only  a  geoeral  designation  of  the  pkee,  out  of  wfaksh.  the  weisct^ 
men  must  select  a  lot  And  the  acceptance  by  the  town^  at  a 
meeting  duly  called,  of  the  designation  made  by  the  boiUing 
committee  of  the  seleeimen,  ia  a&  designation  by  the  town.  The 
acts  af  tbe  town  nkcetiag,  eaUad  by  the  sedmtmeB;  at  tbe  request 
of  the  building  committee,  who  had  designated  tiw  pleee  and 
failed  to  purchase,  were  in  aoooidance  with  tbe  adiete  in  the 
warrant  Blackbwm  r.  Wa^k,  9  Fiek.  W.  First  Parish  w 
Sutton  Y.  Cole^  a  Vidk.  244. 

Tbe  selection  of  a  lot  by  the  seleeteen  oak  ef  land  already 
designated  by  the  town  was  aoouding  to  the  vequbeoient  of  8L 
1848,  c.  237;  and  <'tbe  approbation  of  the  town"  waa  siiffih 
ciently  given  by  the  vote  of  July  30th  confnring  anthosity  on 
tbe  selectmen.  The  seleetaaen  dvdy  gme  notiee  to  the  own* 
ers,  and  appraised  and  tendered  the  amoiiat  of  damagesy  and 
in  all  respects  confcmned  to  the  St.  of  1848,.  e.  237,  and  the  fee 
thereby  vested  in  the  towiu  School  DisiruA  in  Norton  v.  Oopo* 
landy  2  Gray,  414.  l]/l€r  v.  Bmmond,  11  Fide  22a  Th«t  stai>* 
ute  is  a  constitntbaal  exercbe  of  the  power  of  tbe  legielatuie  to 
take  land  for  public  uses.  Boston  4^  lUxabwy  MUldam  v.  Nkw' 
man^  12  Pick.  4^.  Wg^fland  v.  Cou/nty  Commissioners^  4 
Gfay,  500. 

If  the  tenants  cannot  hold  the  premises^  yet,,  having  hitherto 
held  them  under  the  proceedings  in  question  by  a  title  whiah 
they  had  reason  to  bdkve  good,  they  aia  entitled  to  comfien- 
sation  for  their  buildings  and  improvements.  B^v.  Sts.  c.  101, 
§^  19,  20. 

Thomas,  J.  Before  any  {nroceecELags  can  be  had  under  tbe 
St.  of  1848,  c.  237,  and  tbe  &«.  of  1851,  c  186,  and  1863,  e.  149, 
and  c.  347,  in  addition  thereto,  it  is  necessary  that  a  snitebk 
place  shall  have  been  deaigiiated  by  the  town  or  school  district 
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for  the  erection  of  the  school-boaBe,  agreeably  to  the  provisions 
of  c.  23  of  the  Sev.  Bts. 

By  §  28  of  that  chapter  the  inhabitants  of  the  district  are  to 
determine  in  what  part  of  che  district  the  achooUhouse  shall 
stand.  By  ^  30,  if  the  school  district  cannot  agree  upon  a  place, 
the  selectmen  of  the  town  are  to  determine  where  it  shall  be 
placed.  But  towns  may  carry  into  effect  the  provisions  of  this 
chapter  without  f<Mrming  school  districts.  §  24.  So  if  school 
districts  already  exists  the  town  may^  if  it  sees  fit,  cany  into 
effect  the  provisions  as  to  schodrhouses  at  the  common  ex 
pense  of  the  town,  and  in  such  case  the.  town  may  at  any 
legal  meeting  raise  money  and  adopt  all  other  proper  measures 
for  this  purpose.  §§  28,  32.  The  town  of  Marblehead  so  exei^ 
dsed  this  power  of  building  the  school-houses  at  the  common 
expense. 

As  a  necessary  condition  precedent  to  the  exercise  ol  the 
power  conferred  by  the  8i.  of  1848,  it  must  appear  that  a  suit- 
able place  had  been  designated  for  the  echool-housci  and  that 
the  owner  had  either  refused  to  sell,  or  demanded  a  price  which 
in  the  opinion  of  the  selectmen  was  unreasonable.  Nothing 
can  be  more  plain  and  explicit  than  the  language  of  the  statute 
§  1.  Such  designation  of  a  suitable  place  for  ibe  school-house 
must  be  made  at  a  legal  meeting  and  by  a  vote  duly  recorded. 

There  is  an  entire  failure  to  show  any  vote  by  the  town,  de» 
signating  such  suitable  place  for  the  school-house  in  question. 
The  only  meeting  in  which  any  action  was  had  upon  the  sub- 
ject is  that  of  July  30th  1853.  The  article  in  the  warrant  was 
^  to  see  if  the  town  will  authorize  the  selectmen  to  select  at  their 
discretion  a  school-house  lot,  for  the  purpose  of  placing  a  school- 
house  thereon."  The  vote  adopted  was,  "  that  the  selectmen  be 
and  they  are  hereby  authorized  to  select  at  their  discretion  a 
school-house  lot  and  lay  out  the  same,  not  exceeding  in  quan- 
tity forty  square  rods  exclusive  of  the  land  occupied  by  the 
buildings,  from  the  land  of  the  heirs  of  the  late  Ebenezer  B. 
Harris,  heretofore  selected  by  the  town,  situated  on  Mechanic 
Square.'*  '*From  land  heretofore  selected  by  the  town"  — 
when,  at  what   meeting  and  by  what  vote,  fails  to  appear. 
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There  is  a  recital  of  a  selection  -^^-tbat  is  alL  Hbere  is  no  evi- 
dence that  such  selection  or  designation  was  ever  made;  and 
it  is,  of  coarse,  for  the  tenants  to  show  that  the  land  was  duly 
taken.  In  the  absence  of  proof,  we  Jiniist  presume  it  does  not 
exist  The  records  given  us  of  the  earlier  meetings  show  no 
aetion  whatever  on  the  sabjeot  of  the  lot  for  the  sohool-bonse. 
The  first  and  vital  thing  is  waiting,  that  without  which  all  ^ 
the  subsequent  proceedings  were  useless  ceremonies,  to  wit»  the 
designation  by  the  town  of  a  suitable  place. 

If  the  vote  of  July  80th  eouid  be  construed  as  authorizing 
the  selectmen  to  designate  a  suitable  place,  it  would  not,  w^ 
think,  avail ;  for  this  is  a  discretion  the  town  itself  must  use, 
and  cannot  delegate  to  its  officers. 

If  we  got  beyond  this  point,  there  are  other  defects  which 
would  arrest  our  progress,  and  especially  the  insufficiency .  of 
ihe  notice,  in  not  stating  ibe  piirpose  for  wbidi  the  land  was 
-taken,  or  offiering  to  the  party  a  hearing. 

A  claim  is  made  for  betterment.  Under  the  Eev.  Sts.  c.  101, 
§r§  19,  20,  such  daim  nay  be  made,  provided  the  tenant  hdds 
under  a  titie  he  had  reason  to  believe  good,  that  is,  of  whose 
defects  he  had  no  reasonable  ncftice  or  warning.  This  does  not 
apply  to  improvements  inade  duriag  the  pendency  of  ttie  coo- 
troversy,  and  more  especially  where  a  party  is  taking  land  by 
-force  of  the  stotute,  and  is  bound  to  see  that  all  the  steps  are 
regular,  tf  it  did,  the  party  taking  the  land  might  in  £ict  eon»- 
-pel  a  sale  of  the  land,  or  compel  the  party  to  buy  the  school- 
house  or  any  oth«r  building  erected  upon  it  Bee  §§  29,  32,  a^i 
34,  of  c.  lOL  JUkigmmU  for  ihe  demcmdamL 
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Joseph  F.  FsibBaDY  vs.  Ja^es  ProwN)  Jr« 

A  deed  to  **■  Hiram  Qowing,  cordwainer/*  may  be  shown  by  parol  evidence  of  the  previont 
negotiations  between  the  parties  to  bava  been  intended  for  **  Hiram  G.  Gowing,"  who  was 
a  person  of  middle  age,  and  not  for  **  Hixwn  Gowing,**  bia  ton,  wiio  was  but  thirteen  yean 
old. 

Wbit  or  ENTBY  to  recof^  land  in  DanTera.  Plea,  nnl  dis- 
Beisin.  At  the  trial  before  the  chief  justice,  both  parties  claimed 
title  under  a  ^yarranty  deed  made  on  the  5th  of  May  1841,  by 
Henry  F.  Newball,  in  consideration  of  $115,  to  ^  Hiram  Cow- 
ing, of  9aid  JDanv^iB,  cordwainer.^' 

The  d^na^ndant  contended  that  this  deed  conveyed  the  prem- 
ises to  Hiram  Qowing»  itben  a  minor  about  thirteen  years  of 
age,  wbp  di^d  in  1852,  leaving  his  :bther,  Himm  G.  Gowing,  his 
heir,  who  afterwards  conveyed  to  the  demandant 

The  tenant  claimed  title  under  levies  of  executions  against 
Hiram  G.  Gowing  upon  the  estate  in  1842  and  1843;  and 
called  Ne:9irbaU  as  a  witness,  who,  on  inspection  of  the  deed, 
testified  .that  t^eexequted  it,  thait  he  now  knew  Hiram  G.  Gow- 
ing, but  <}id  not  then  know  that  he  had  any  O.  in  his  name ; 
and  he  was  about  proceeding  to  testify,  that  the  negotiation 
was  with  the  father,  who  paid  him  the  eonsideration,  and  that 
be  supposed  be  was  giving  the  deed  to  him ;  when  the  compe- 
tency of  this  evidence  and  all  parol  evidence  was  objected  to,  as 
tending  to  show  that,  when  there  was  a  grantee  named,  Hiram 
Gowing,  capable  of  taking  the  estate  by  conveyance,  another 
grantee  not  bearing  that  name  was  intended,  and  in  conse* 
quence  of  being  so  intended  to  take,  the  estate  under  that  deed 
vested  in  him. 

The  demandant,  objecting  to  all  parol  evidence  of  intention 
to  control  the  operation  of  the  deed,  stated  tiiat  if  the  tenant 
was  allowed  to  go  i^to  such  evidence,  be  should  oppose  it  by 
evidence  tending  to  show  that  the  father  was  in  fact  acting  for 
the  son,  and  that  tiie  intent  was  to  make  a  purchase  for  him, 
and  that.it  wfis  Q|$tde  with  funds  given  to  the  son  by  some 
relative. 
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The  case  was  reserved  for  the  whole  court  upon  this  agree- 
ment :  ^<  If  the  court  are  of  opinion  that  it  is  not  competent  to 
go  into  the  proposed  evidence  to  show  that,  although  the  deed 
was  executed  as  it  was,  and  there  was  a  person  of  that  name, 
capable  of  taking  by  the  deed,  and  no  other  person  bearing 
the  same  name  appearing,  still  it  was  intended  for  the  father, 
bearing  the  same  name  with  the  addition  of  a  middle  initial 
letter,  and  under  the  drcumstances  would  vest  the  estate  in 
him,  so  that  it  could  be  levied  upon  on  an  execution  against 
him,  and  taken  to  satisfy  his  debts,  then  judgment  to  be  entered 
for  the  demandant  But  if  the  court  are  of  opinion  that  such 
evidence  is  admissible,  and  if  the  facts  to  be  established  by  such 
proof  would  show  that  the  deed  vested  the  estate  in  the  father, 
then  the  case  to  be  submitted  to  a  jury,  to  find  upon  the  evi- 
dence, offered  on  both  sides,  whether  such  was  the  intent  of  the 
parties  to  the  deed  of  Newhall  to  Gbwing.'* 

O.  P.  Lordy  for  the  demandant,  cited  Stackpole  v.  Arnold^ 
11  Mass.  27. 

L  Brownj  for  the  tenant,  cited  4  Cruise  Dig.  tit  S3,  c.  21, 
§§  10  4*  seg.;  Oame^  7.  SHles,  14  Pet  822,  and  1  McLean,  321 ; 
Scanlan  v.  Wright^  13  Pick.  523 ;  Doe  v.  Roe,  Geo.  Decis.  pt  I. 
60. 

Shaw,  C.  J.  Where  two  names  are  distinguishable,  such  as 
George  and  James,  or  even  where  the  names  are  much  alike, 
as  Edward  and  Edwin,  both  popularly  called  Ned,  still  being 
well  known  distinct  Christian  names,  it  is  not  competent  to  go 
into  direct  parol  evidence  that  where  Edward  was  written  Ed- 
win was  intended.     Crawford  v.  Spencer,  8  Cush.  418. 

But  where,  taking  the  name  and  addition  together,  the  deed 
fully  applies  to  neither,  it  falls  within  the  rule  of  a  latent  ambi- 
guity. 

Here  it  is  <^  Hiram  Gowing,  cordwainer,'*  and  it  is  shown 
that  the  boy  Hiram  Gowing  was  only  thirteen  years  old,  not  at 
the  ordinary  age  even  to  commence  an  apprenticeship ;  it  is  in 
effect  a  latent  ambiguity,  and  therefore  opens  the  case  for  parol 
evidence.  New  trial  ordered. 
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Habley  Newoomb  vs.  William  ^lOBLE• 

In  replevin  of  property  claimed  under  a  mortgage,  the  deposition  of  the  snbBcribing  wit- 
ness to  the  contents  of  the  mortgage,  and  to  his  having  seen  the  property  described 
therein,  is  admissible  to  identify  the  property,  although  neither  the  mortgage  nor  any 
copy  thereof  is  annexed  to  the  depositions. 

Replevin  of  a  borse.  Answer,  property  in  the  defendant 
The  plaintiff  claimed  title  under  a  mortgage  from  Ignatius  J. 
Hollis  :  and  at  the  trial  in  the  court  of  common  pleas,  in  order 
to  prove  that  the  property  replevied  was  the  same  described  in 
the  mortgage  from  Hollis,  offered  the  deposition  of  his  owa  son, 
in  which  he  testified  that,  at  the  time  of  which  this  mortgage 
bore  date,  he  read,  and  knew  the  contents  of,  and  signed  as 
witness  a  mortgage  from  Hollis  of  a  horse  which  he  described, 
and  that  the  horse  was  at  the  time  at  bis  father's  house. 
Neither  the  mortgage  nor  any  copy  thereof  was  annexed  to  the 
deposiaon.  To  the  admission  of  this  testimony  the  defendant 
objected,  because  it  was  either  entirely  immaterial,  or  stated  the 
contents  of  a  written  instrument.  But  Mellen^  C.  J.  overruled 
the  objection,  a  verdict  was  returned  for  the  plaintiff,  and  the 
defendant  alleged  exceptions, 

E.  W,  Kimball^  for  the  defendant. 

The  plaintiff  submitted  the  case  without  argument. 

Bt  the  Court.  The  evidence  was  competent  to  show  that 
the  horse  in  controversy  in  this  action  was  the  same  as  that 
included  in  the  mortgage.  This  was  the  sole  purpose  for  which 
it  was  offered  and  admitted.  The  contents  of  the  mortgage 
were,  we  suppose,  proved  either  by  its  production  or  by  other 
cx>rapetent  evidence.  Exceptions  overruled. 
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John  A.  Putnam  vs.  John  Tuttlb. 

A  deed  of  land,  habendum  **  with  all  the  privileges  and  apportenancee  to  the  same  belong- 
ing excepting  all  the  wood  and  trees  on  a  certain  island  I  reserve  to  the  grantee  his  hein 
and  assigns  forever,"  and  concluding  ^*  it  is  to  be  understood  that  the  wood  above  mer 
tioned  is  re8er\'ed  to  the  grantor  and  his  heirs  forever,**  reserves  to  the  grantor  an  estate 
of  inheritance  in  the  wood  and  trees  onlj"  then  growing,  with  a  right  in  the  soil  for  their 
growth  and  nourishment,  and  the  privilege  of  entering  to  take  them  away. 

Action  oi^  tort  fot  forcibly  entering  and  cutting  trees  grow- 
ing on  the  island  mention^  in  a  deed  made  in  1751  by  Charles 
Tattle,  Jr.  (under  whom  the  defendant  claimed),  to  Nicholas 
Woodbury  (whose  title  the  plainti£F  had)  with  this  habendum : 
'^  To  have  and  to  hold  the  said  granted  and  barg^ed  premises 
•^tb  all  the  appurtenances  and  privileges  t!o  the  same  belonging 
excepting  all  the  wood  and  trees  on  a  certain  island  in  above- 
said  meadow  I  reserve  to  the  said  Nicholas  Woodbory  his 
heirs  aind  assigns  forever  to  his  and  their  only  proper  use  bene- 
fit and  behoof  forever ; "  and  with  this  ckuse  at  the  end  of  the 
deed,  just  before  the  signature :  <<  It  is  to  be  understood  that  the 
Wood  above  mentioned  is  reserved  to  Charles  Tattle  Junior  and 
l^is  heirs  forever.'^  Most  of  the  trees  cut  were  not  in  existence 
in  1751.  TTpon  the  case  above  stated,  the  parties  submitted  f he 
right  of  action  and  the  rule  of  damages  to  the  judgment  of  the 
court 

8,  B.  Ives,  J^.,  for  fte  plaintiff 

D.  E.  Sc^gbrdj  for  the  defendant 

Thomas,  J.  The  question  is  what  estate  in  the  trees  and  the 
land  on  which  they  grew  was  reserved  in  the  deed  made  by 
Charles  Tattle  to  Nicholas  Woodbury  in  1761,  We  think  the 
reservation  is  of  all  the  trees  standing  and  growing  upon  the 
land  when  the  deed  was  made,  and  of  the  use  of  the  land  for 
their  growth  and  nourishment,  and  for  cutting  down  and  remov- 
ing them. 

The  direct  reservation  is  of  the  wood  and  trees  on  a  certain 
island.  This  is  clear  and  definite,  and  refers  only  to  the  wood 
and  trees  then  standing  and  growing.  The  latter  clause,  which 
operates  as  a  habendum,  makes  no  new  grant,  but  shows  the 
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tenure  of  that  befote  made,  that  ihe  wood  and  l^eeB  and  the  in- 
terest in  the  soil  necessary  fbr  their  growth  are  reserved  to  the 
gpontor,  not  for  his  life,  but  in  fee  to  him  and  his  heirs  tot- 
ever  —  as  if  he  had  said,  "  I  am  to  have  the  wood  and  trees 
BOW  oa  the  island  in  the  meadow,  but  the  right  to  take  them  is 
not  personal  to  myself  or  limited  to  my  life,  bat  is  also  for  xxxj 
heirs." 

A  reservation  of  the  right  to  the  wood  and  trees  fbrerer  grow<» 
ing  on  the  land  wovdd  be  in  efieot  a  right  in  the  soil  ttoelf  for  the 
growth  and  nourishment  of  trees  so  long,  and  so  far  as  it  wai^ 
used  for  that  purpose. 

The  case  at  bar  is  distfugm^hable  frony  that  of  Chp  v.  DrafeTf 
4  Mass.  266,  in  which  the  grant  was  to  Humfrey,  his  heirs  and 
assigns,  of  <<  all  the  trees  and  timber  staiiding  and  growing  on 
said  land  forever,  with  free  Uberty  for  them  to  cat  and  carry 
away  said  trees  and  timber  at  all  times  at  their  pleasure  for- 
ever." The  court  put  particular  stress  upon  the  word  ^  forever" 
ae  applied  to  ^the  trees  and  timber  standing  and  growing 
on  the  close"— *•  growing  on  the  close  fore ver,; instead  of  th^ae 
merely  standing  at  the  time. 

What  was  reserved  by  the  deed  in.  th^  case  waa  the  wood 
then  on  the  island^  but  without  limit  as  to  the  time  when  it 
should  be  removed.  The  defendant  therefore  is  liable  for  all 
trees  cut,  not  standing  and  growing  on  the  island  in  1751. 

Case  referred  to  an  assessor  to  ascertain  the  value* 


"William  C.  Prbscott,  Receiver,  vs.  William  Pulsifbr  6c 

another. 

k  debtor  assigned  to  his  creditor  a  mortgage  of  $509  as  collateral  secorit^  for  the  payment 
of  his  debt  of  $1400;  he  was  afterward  sued  on  the  debt,  and  judgment  rendered  against 
him  for  the  whole  debt,  and  execution  issued  tliereon  and  put  into  the  hands  of  an  officer, 
with  iiistrticfionS  t6  collect  $600,  or  obtain  good  security  therefbr;  arid  the  officeV  released 
the  debtor  npon  receirini^  a:  promiMory  note  for  $600,  which  he  indorsed  to  the  creditor, 
who  afterwards  fioRected  from  the  mortgagor  the  amoont  of  the  mortgage.  Eeid,  that 
VOL.  X.  5 
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.  in  a  snit  upon  the  note  the  defendant,  hi  order  to  show  that  the  money  receiTed  on  th$ 
mortgage  discharged  the  whole  debt,  might  give  in  evidence  an  agreement  in  writing 
made  hy  the  parties,  pending  the  former  suit,  by  which,  upon  the  payment  by  the  debtor 
of  $575  (which  he  had  not  since  paid),  the  mortgage  should  be  reaaaignod  to  him,  other* 
wise  jndgment  to  be  entered  for  that  sum. 

Action  op  contract  by  the  receiver  of  the  Bowditch  Mutual 
Fire  Insurance  Company  upon  a  promissory  note  for  $600, 
dated  June  lltb  1855,  signed  by  the  defendants,  payable  to 
Francis  O.  Irish,  and  by  him  indorsed  to  the  plaintiff. 

At  the  tried  in  this  court  at  May  term  1856  before  Merrick^  3^ 
the  plaintiff  produced  the  note  declared  on,  and  rested  his  case 

The  defendants,  in  opening,  proposed  to  prove  the  following 
facts :  The  defendant  William  Pulsifer  in  1850  was  an  agent 
of  said  company,  and  assigned  to  them,  as  collateral  security 
for  any  sums  then  or  thereafter  due  fiom  him  to  the  company,  a 
promissory  note  of  one  Dnnnels  for  $500,  secured  by  mortgage 
of  real  estate.  The  company  afterwards  sued  said  Pulsifer  on  an 
indebtment  of  $1400,  and  pending  that  suit  the  parties  executed 
the  agreement  copied  in  the  margin.*  Said  Pulsifer  paid  $100, 
but  no  more,  pursuant  to  that  agreement  The  suit  was  oon« 
tinned  to  November  term  1854,  when  Pulsifer  was  defaulted, 
and  judgment  entered  for  the  sum  of  $14,000,  with  interest  and 
costs ;  and  an  execution  issued  thereon,  which  was  placed  by  the 

*  Essex,  88.  Supreme  Judicial  Court. 

William  Pulsifbb  o.  Bowditch  M.  F.  Ins.  Co. 

It  is  agreed  by  the  parties  the  said  Pulsifer  shall  pay  the  said  company  the 
sum  of  one  hundred  dollars  in  ten  days  from  date,  and  the  further  sum  of  five 
hundred  and  seventy  five  dollars  in  six  months  from  date ;  and  the  said  company 
is  to  deliver  and  reassign  to  said  Pulsifer  a  certain  mortgage  made  by  one  Dun- 
nels  to  said  Pulsifer  and  assigned  by  him  to  said  company  as  coUaterai  securi^, 
together  with  the  note  secured  by  said  mortgage ;  said  security  to  be  given  up 
on  payment  of  the  above  sums ;  and  if  said  sums  are  not  paid  as  above,  then 
judgment  to  be  entered  in  the  above  sums,  together  with  interest  from  and 
after  they  become  due  as  aforesaid ;  and  that  the  action  shall  be  continued  till 
the  November  term  of  this  court,  in  pursuance  of  this  agreement. 

Salem,  March  8,  1844.  Bowditch  M.  F.  Ins.  Ca 

by  Wm.  C.  Prescott,  Reoeiver. 
Wm«  Pulsifer. 
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plaintiff  in  the  hands  of  Irishi  a  deputy  sheriff,  with  directions  to 
colieot  $600  of  Fulsifer  or  obtain  good  secority  therefor.  Irish 
arrested  Pulsifer,  and  discharged  him  firom  arrest  on  receiving 
the  note  now  saed  upon.  The  company  afterwards  commenced 
an  action  to  foreclose  the  mortgage  against  Dunnels,  who  there- 
upon in  Jaly  1855  paid  the  amount  of  the  mortgage  note  with 
interest  and  costs. 

Said  agreement  was  then  offered  in  evidence  by  the  deiend* 
ants,  bat  exdaded  by  the  presiding  judge.  A  verdict  was  re- 
turned for  the  plaintiff,  and  the  defendants  alleged  exceptions, 
which  were  argned  and  decided  at  November  term  1856. 

&  JEC  Phillips  ^  W.  a.  ChoaJte,  for  the  defendants. 

O.  P.  Lord  4*  W.  a  EiuHcott,  for  the  plaintiff  The  note  de- 
daied  on  was  given  in  part  satisfaction  of  a  judgment  against 
one  of  the  defendants,  whieh,  until  reversed,  is  conclusive  on  the 
parties  thereto,  and  a  good  consideration  for  this  note,  and  can* 
not  be  contradicted  by  evidence  of  any  agreement  made  respect* 
ing  the  action  in  which  it  was  rendered.  No  evidence  was  offered 
tending  to  show  that  the  note  declared  on  had  been  paid,  or  that 
there  was  any  collateral  security  for  it. 

BiGBLOW,  J.  The  fiactSi  which  the  defendants  o£kred  to  prove, 
that  the  officer  was  instructed  to  collect  on  the  execution  $600 
or  obtain  good  security  therefor,  and  that,  pursuant  to  such  di- 
rections, he  did  obtain  the  note  for  that  amount,  being  the  note 
now  in  suit,  and  thereupon  discharged  the  party  from  arrest,  were 
evidence  tending  to  show  that  the  company  had  agreed  to  take 
$600  in  full  satisfaction  of  the  execution.  And  the  agreement 
of  the  parties,  made  before  the  judgment  was  rendered,  to  settle 
the  whole  claim  for  about  the  same  sum,  was  admissible  for  the 
same  purpose,  and  as  bearing  on  the  question  whether  there 
was  an  agreement  between  the  parties  that  the  payment  of  the 
sum  due  on  the  mortgage  pledged  to  said  company  a!»  collat- 
eral security  should  be  applied,  when  collected,  to  the  payment 
in  full  of  the  note  in  suit.  Exceptions  sustained. 

At  a  second  trial  before  Metcalfe  J.,  after  the  plaintiff  had 
uitroduced  the  note  and  rested  his  case,  the  defendants,  .in 
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openings  made  the  mme  offer  of  ptoof  as  at  the  Stsi  trials  anfd 
proposed  to  contend  that  the  note  in  Bvit  was  paid  by  libe 
money  receiyed  by  the  plaiatiflf  fronk  Dunnela. 

Irish,  being  called  as  a  witoeas  fbr  the  defendants^  teetified 
that  the  plaintiff  put  into  his  hand  the  exeeatioik  against  WHf 
Uani  Palsifer,  and  stated  to  him  tihat  the  company  had  secnoty 
firom  Pulsifer,  but  that  it  fell  $600  short  of  the  amoont  dne  on 
the  execution)  and  thai  Irish  must  eoUbct  $600  or  obtaia'  good 
security  for  it,  or  arrest  said  Fulsifinr ;  that  he  told  said  Pulsi&s 
what  the  plaintiff  had  directed  him  to  do,  aind-  ^d  Fbktfer 
thereupon  gave  the  note  in  suit ;  biA  that  he  did  not  arrest 
said  Pulsifer. 

The  defehdants  then  offered  in  evidence  the  said  agreement, 
^  for  the  purpose  of  showing  the  amoont  that  was  due  from  said 
Pulsifer  to  the  plaintiff^  as  agreed  on  by  the  parties ; ''  and  le* 
qoested  the  judge  to  mley  that  ^if  the  note  was  taken  in  aatb* 
faetion  of  the  judgment,  and  if  the  debt  for  which  the  Duiliiels 
mortgage  was  given  was  the  same  as  that  lor  which  the  jndlg« 
ment  was  obtained»  then  the  nDoney  received  by  the  plaintiff 
upon  the  mortgage  would  discharge  the  note,  either  in^  whole  or 
in  part,  as  the  ease  might  be»"  Blit  the  judge  reftised  to  admit 
said  agreement  ift  evidence,  ^  not  deeming  it  competent  to  show 
that  the  former  juc^ment  waa  wrong  and  erroneous.''  The 
verdict  was  for  tbe  plainti£^  and  the  defendants  alleged  «Kcep« 
tibons,  which,  after  argument  hj  J.  A*  QiUU,  for  the  defendants^ 
and  Lord  8f  EndieoU^  for  the  plainti£^  were  now^  upon  tbe  an* 
thority  of  tbe  previous  decision^  Sustained. 


GteOAQB    W.   IjATiOiOV  VS    JotfN    M.   QROBVBNOa. 

Id  all  action  on  tlje  ooTenant  against  incambrancea,  tbe  burden  of  proof  ia  on  tbe  plal&tiff 
to  show  that  anj  iocambrance  was  lawfbl. 

Action  of  oottsjiot  on  tbe  tisual  oorrenant  against  ineam* 
br^mces  in  a  deed  of  land  from^tfae  defendant  to  the  pliKntiff 
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Lttbrop  •;  GrMV«iwr. 

The  caae  WES'  refenred  by  mle  of  oourt  ta  aAttratcnrs^'  who 
awarded  in  favor  of  the  plaintifi^  subject  to  the  opiniott  of  the 
court  OD  these  fhcto :  <^  The  Boston  and  Maine  Baifaroad,  some 
eight  years  sincei  in  the  eonstruofcion  of  Aeir  railroad  across  the 
Spjcket  River,  laid  the  abiltments  of  a  bridge  ia  such  a  man- 
ner as  to  obstruct  the  natural  flow  of  the  water  of  the  river, 
(not  navigable,)  at  certain  titties  of  the  year,  thereby  causing 
the  plaintiff's  land  to  be  flowed,  for  Which  the  damages  are 
claimed." 

K  W.  Harmon^  for  the  plaintiff. 

E.  P.  O.  Marshj  for  the  defendant 

BiGELOw,  J.*  The  plaintiff,  on  the  facts  stated  in  the  report 
of  the  referees,  is  not  entitled  to  the  sum  assessed  for  damages 
caused  by  the  erection  of  a  bridge  by  the  Boston  and  Maine 
Raifroad  over  the*  Spicket  River.  The  burden  of  proof  was  on 
the  plaintiff  to  show  a  breach  of  the  covenant  against  incum- 
brances. To  show  such  breach  by  the  erection  of  the  bridge, 
which  caused  water  to  flow  back  on  his  land,  it  was  necessary 
for  him  to  establish  a  legal  right  in  thie  Boston  and  IVf  aine  Rail- 
road to  obstruct  the  stream.  The  defendant  did  not  covenant 
against  the  unlawful  and  tortious  acts  or  trespasses  of  third 
persons,  but  only  against  such  rights  or  easemeats  in  the  prem- 
ises conveyed  as  constituted  legad  incumbrances  thereon.  It 
does  not  appear  by  the  rep<^  of  the  referees,  that  any  evidence 
was  offered  by  the  plaintiff  as  to  the  mode  in  which  the  bridge 
was  built,  or  whether  it  was  lawfully  erected  over  the  river  by 
the  railroad  corporation.  If  it  was  baUt  in  a  reasonable  and 
proper  manner,  within  the  due  exereise  of  the  jTOwer  conferred 
on  the  corporatioa  by  their  franchise,  and  for  the  purpose  of  con- 
structing their  road  in  a  convenient  and  suitable  manner,  then 
it  was  a  lawful  erection,  and  the  right  to  flow  back  water  on 
the  land  conveyed  to  the  plaintiff  by  the  defendant  would  be  a 
lawful  incumbrance,  for  which  an  action  of  covenant  would  lie. 
But  if  the  bridge  was  built  in  a  mode  not  required  for  the  due, 

*  This  case  was  decided,  and  (he  subsequent  caws  were  argued',  at  Boston  in^ 
January  1858;  present  aH  the  judges  but  Thomas,  J. 
6» 
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reasonable  and  proper  oonstraction  of  the  road,  or  the  obstroc 
tion  of  the  stream  was  a  wanton  and  careless  act  on  the  part 
of  the  raihroad  corporation,  not  necessary  to  the  dae  exercise  of 
its  franchise,  then  there  was  no  breach  of  covenant  In  such 
case,  the  acts  of  the  raiboad  were  tortious  and  unlawful,  and  the 
plaintiff's  remedy  therefor  was  by  an  action  of  tort  against  the 
railroad  corporation.  MeUen  v.  Western  Railroad^  4  Ghray,  901. 
Perry  v.  Worce^r^  6  Gray,  644. 


Gordon  K.  Tylbr  &  another  vs*  William  Cubusr  &  others. 

Under  SU  1855,  c.  281,  giving  a  lien  upon  ships  for  labor  or  materials,  to  be  enforced  bj 
petition  to  the  coart  of  common  pleas  ^  in  Che  manner  provided  by"  the  Rev.  Sts.  e.  117, 
^§  4  <f  M^.,  a  petition  cannot  be  filed  until  the  debt  sought  to  be  aeeored  haa  remaioed 
unpaid  sixty  days  after  it  has  been  payable,  as  provided  by  the  Rev.  Sts.  c.  117,  ^  4,  ir 

case  of  liens  on  buildings. 

Petition,  inserted  in  a  writ  and  filed  in  the  court  of  common 
pleas  on  the  20th  of  May  1856,  to  enforce  a  lien  upon  two  ves- 
sels under  St.  1855,  c*  231,  for  timber  sold  and  delivered  by 
the  petitioners  to  the  respondents  on  the  14th  of  April  1856. 
The  respondents  contended  that  the  petition  was  prematurely 
brought,  because  the  sum  for  which  the  lien  was  claimed  had 
not  been  due  and  unpaid  for  sixty  days;  and  relied  on  the 
provision  of  St.  1855,  c.  231,  §  3,  that  ^<  such  lien  may  be  en* 
forced  by  petition  to  the  court  of  common  pleas,  in  the  man- 
ner provided  by  the  fourth  and  subsequent  sections  of  the  one 
hundred  and  seventeenth  chapter  of  the  revised  statutes,"  and 
the  provision  of  the  Rev.  Sts.  c.  117,  §  4,  that  ^^  when  any  sum 
due  by  such  contract  shall  remain  unpaid  for  the  space  of  sixty 
days  after  the  same  is  payable,  the  creditor  may,  upon  a  peti- 
tion to  the  court  of  common  pleas,"  obtain  a  decree.  But 
BnggSj  J.  overruled  the  objection,  and  entered  a  decree  for 
the  petitioners.     The  respondents  alleged  exceptions. 
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(7.  T.  Russell,  for  the  respondenta. 

O.  P.  Lord  Sp  W.  C.  EndicoUf  for  the  petitioners.  The  pro- 
vision of  the  Bev.  Ste.  c.  117,  §  4,  that  the  creditor  shall  not 
being  his  petition  until  sixty  days  after  the  sum  due  is  payable^ 
is  uq.  part  of  "the  manner  of  enforcing  the  petition;"  but 
merely  specifies  the  time  requisite  to  complete  the  lien,  as  indi- 
cated by  the  provision  of  §  1,  that  he  ^  shall  have  a  lien  in  the 
manner  hereinafter  provided."  The  Bev.  Sts.  c  117  thus  give 
a  lien  after  the  sixty  days  only ;  the  fiS^.  of  1855,  c.  231,  ^  1,  gives 
a  lien  immediately.  To  extend  this  postponement  of  proceed- 
ings against  immovable  property,  to  a  ship  afloat  and  which 
may  go  away  at  any  moment,  would  often  defeat  the  lien.  And 
pee  8L  1855,  c.  2i31,  §  2.  Even  in  the  case  of  buildings  and  land, 
this  postponement  of  remedy  has  now  been  abolished.  Sis.  1851, 
e  843;  186S,c.307. 

Mbtoalp,  J.  The  court  are  of  opinion  that  this  petition  was 
prematurely  brought,  and,  for  that  reason,  if  for  no  other,  can- 
not be  granted.  The  St.  of  1855,  c.  231,  on  which  this  petition 
is  founded,  provides,  by  ^  3,  that  the  lien  therein  given  on  ships 
and  vessels  ^  may  be  enforced  by  petition  to  the  court  of  com- 
mon pleas,  in  the  manner  provided  by  the  fourth  and  subsequent 
sections  of  the  one  hundred  and  seventeenth  chapter  of  the  re- 
vised statutes."  The  Bev.  Sts.  c.  117  [provide  for  the  lien  of 
mechanics  on  the  land  upon  which  buildings  are  erected,  in  the 
erecting  or  repairing  of  whieh  they  have,  by  contract,  furnished 
labor  or  materials ;  and  by  §  4,  '^  when  any  sum  due  by  such 
contract  shall  remain  unpaid  for  the  space  of  sixty  days  after 
the  same  is  payable,  the  creditor  may,  upon  petition  to  the  court 
of  common  pleas  for  the  county  where  the  land  lies,  obtain  a 
decree  for  the  sale  thereof,  and  for  applying  the  proceeds  to  the 
discharge  of  his  demand."  The  subsequent  sections  relate  to 
the  filing  of  the  petition,  its  contents,  the  notice  to  be  ordered 
by  the  court,  proof  of  claims,  trial  of  questions  of  fact,  order 
for  sale,  &c  And  these  petitioners  do  not  deny  that  they  are 
required,  by  St.  1855,  c.  231,  §  3,  to  conform  their  proceedings, 
in  the  present  case,  to  the  provisions  of  the  sections  subsequent 
to  ^  4  in  c.  117  of  the  revised  statutes.     But  they  take  the 
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position,  that  the  provision  in  the  revised  statatesy  that  the 
creditor  shall  not  bring  his  petition  until  sixty  days  after  the 
sum  due  is  payable^  is  no  p^rt  of  the  ^manner  of  enforcing 
the  petition."  We  think  otherwise.  There  is  no  limitation^ 
unless  it  be  that  of  sixty  days ;  and  it  is  not  to  'be  supposed 
that  the  legislature  intended  to  authorize  the  enforcement  forth- 
with of  a  Ken  on  ships  and  vessels.  If  they  bad  intended  that 
such  lien  might  be  enforced  sooner  than  a  mechanic's  Hen  might, 
we  doubt  not  they  would  have  so  expreeriy  provided.  iK  the 
restriction  as  to  time  is  not  adopted,  suits  may  be  commenced 
in  one  day  afiter  thp  debts  become  due,  and  vessels  be  arrested, 
and  large  coats  incurved.  The  lestrietiott  gives  ti^ie  for  adjost- 
ment,  notice  and  arrangements,  and  tends  to  prevent  the  haaly, 
vexatious  or  unreasonable  use  of  the  remedy. 

By  St.  1845,  c.  163,  ^  8,  <<  the  same  remedies'*  yf«re  given  to 
persons  whose  property  ehould  be  damaged  by  the  fiasex  C!om- 
pany,  by  flowing,  &o.,  as  were  provided  by  the  Rev.  fits.  c.  89, 
for  persons  damaged  by  railroad  corporations ;  and  by  §  58  of 
that  chapter,  an  application  to  tiie  county  ooramiasionerB  for  an 
estimate  of  damages  for  property  takcD  by  such  eorporatioas 
was  required  to  be  made  within  tbvee  yean  from  the  time  of  the 
taking  thereof.  It  was  held,  in  CaU  v.  CotuUif  Commissianen^ 
2  Gray,  232,  that  an  application  for  an  estimate  of  damages 
done  by  the  Essex  Company,  by  flowing  land,  must  be  made 
VTithin  three  years  of  the  erection  of  the  company's  dam,  al- 
though it  was  contended  tiiat  the  provision  for  ^  the  same  rem- 
edies,'' as  were  given  against  railroad  corportttions,  rdated  to 
the  form  only  of  the  reinedy,  and  did  not  attach  t^e  limitation 
of  three  years.     That  case  is  analogous,  to  this. 

m       ■         * i   ■■—      ' I  -       ■  ■■  »     ■    ■■■■■■■. M.n         ■»■  I  ,  ..,     m^ 

•  A  libel  in  admiralty  to  eoforce  the  lien  giren  by  JSl  1855,  e.  tSl,  may  be 
fled  at  once.     The  RkJutrd  Busteedj  Spr^gue,  449  {r  tff. 
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Joseph  B.  F.  Osgood  &  another  vs»  Henut  ?•  Fernalii, 
Judge  of  Insolvency. 

Jufiadlction  in  pitx^eedings  in  inaoWencjr,  pending  btfore  a  commissioner  wl&ea  the  8L  ot 
1866,  c.  284,  took  effect,  Tested  npon  his  tubftequent  death  in  the  judge  of  insolvency. 
•od  not  in  the  j«dg«  afpcohato. 

Shav,  C.  J.  it  appears  by  the  petttioii  of  Joseph  B.  F.  Os- 
.good  and  Jairas  W.  Pervy,  ^at  insolvent  proceedings  wene 
csommenoed  befc»e  Joba  G.  King,  Esq.,  late  eommiasioner  of 
iosolveney  for  the  county  of  Esses,  on  the  1st  of  July  1856,  by 
the  isBoe  of  a  warrant,  on  the  appKoation  of  Joseph  Shotswell ; 
that  afterwards,  in  due  course  of  said  proceedings,  ShotsweU 
iwas  adjudged  an  inaalvent  debtor ;  tkat  Oi^od  was  duly  ap« 
ipointed  clerk  by  eaid  ooittoiissioneri.and  Perry  having  been  duly 
dohoseo  assignee,  the  estate  and  property  of  BhotsweU  *weiie 
duly  assigned  to  Urn  by  the  oonanisidoner.  -These  proceed- 
'iogs  were  continued  in  a  doe  eonrse  of  admUustration  until 
Inly  1867,  at  which  time  the  said  oommissioiier,  John  G.  King, 
<died« 

On  vecnrnng  to  the  statute  estabKehnsg  couiits  of  insolvency, 
fvm  find  that  the  act  passed  on  the  6th  of  June  1856,  and  took 
effect  thirty  days  after,  on  the  6th  of  July  1856.  St.  1856,  c.  284. 
£y  §  40  cf  that  act  it  is  provided  that  the  act  shall  not  affect 
Any  case  in  insolvency,  whi^  shall  ba/ve  been  commenced 
before  the  act  ehall  take  eflfoet  Thepe  proceedings  having 
been  rightly  commenced  before  Commissioner  King  six  days 
before  this  act  went  into  operation,  by  force  of  the  statute  he 
continued  to  have  tbe  entire  jurisdiction  of  the  proceedings  until 
his  decease* 

But  it  now  appears,  that  at  the  decease  of  Mr.  King  the  es- 
tate of  ShotsweU  remained  unsettled,  no  dividend  of  tbe  assets 
in  the  hands  of  the  assignee  had  been  made,  and  a  question 
arose  whether  the  authority  of  taking  jurisdiction  of  the  unfin- 
ished proceedings  of  an  insolvent  estate  wa^  vested  by  law  in 
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the  judge  of  probate  of  the  county,  or  in  the  jndge  of  the  court 
of  insolvency. 

The  petitioners  further  show  that  they  made  a  written  ap- 
plication to  the  Hon.  Henry  B.  Fernald,  judge  of  the  court  of 
insolvency,  requiring  him  to  take  jurisdiction  of  the  said  pro- 
ceedings in  insolvency,  and  to  hold  the  meetings  theretofore 
ordered  by  said  commissioner  in  his  lifetime,  but  the  said  Fer« 
nald  declined  and  refused  to  take  jurisdiction  of  said  prooeed- 
ings  and  to  hold  said  meetings,  for  the  reason,  as  he  said,  that 
the  statutes  gave  him  jio  aatiiority  in  such  cases.  And  .the 
petitioners  pray  for  a  mandamus  to  the  said  Fernald,  then  and 
now  judge  of  the  court  of  insolvency  fbor  this  county,  requiring 
him  to  take  juiisdiction  of  the  said  insolvent  proceedings,  and 
do  all  proper  acts  necessary  to  the  due  and  orderly  settlement 
of  said  estate. 

The  question  arises,  upon  the  oonstmetion  of  the  statutes.  In 
whom  the  law  vests  th^  (nrosecution  of  unfinished  insolvent 
proceedings,  when  the  commissioner,  before  whom  they  were 
commenced  and  ase  rightly  proceeding,  hais  deceased  after  the 
act  establishing  a  court  of  insolvency,  came  into  operation  ?  So 
many  changes  have  been  made  in  the  provisions  of  the  insol- 
vent laws  during  the  twenty  years  they  have  been  in  force,  and 
the  jurisdiction  so  often  changed,  having  ajt  different  times  been 
vested  in  judges  of.  probftte,  masters  in.chanoery,  and  now  in  a 
regularly  constituted  court  of  insolvency,  it  is  not  surprising  that 
some  doubt  should  he  reasonably  entertained  otn  this  subject 
But  it  is  obviously  of  great  importance  that  all  doubt,  practi- 
cally affecting  so  many  interests^  should  be  removed ;  and  wt 
have  therefore  paid  the  earliest  attention  to  the  question. 

It  is  certain  that  whilst  the  general  jurisdictaon  was  vested  in 
commissioners,  and  up  to  the  time  of  the  establishment  of  the 
court  of  insolvency,  the  law  was,  that  if  a  commissioner  should 
die,  the  jurisdiction  of  all  unfinidied  insdvent  proceedings  pend- 
ing before  him  should  be  tranrferred  to  the  judge  of  probate. 
The  question  is,  whether  this  course  of  legal  pcooeedings  was 
altered  by  the  Si.  of  1856,  c.  284,  and  the  establishment  of  m 
court  of  insolvency.    This  act  provides,  in  ^  2,  that  the  judges 
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of  inaolvency  ^ahaU  have  mad  exevciae  att  the  jarnBdictioq, 
power  aod  authority  that  coaiim99iott»r»  of  ifisolTencj  now 
have  aod  eicerciae  "  uaAsr  Utie  inadlveiit  laws,  that  is,  of  origi- 
nating all  proceedings;  ^and  all  the  pnoviaioitt  in  said  acts 
contained  shall  apply  in  like  manner  to  said  judges  respec- 
tiyely  as  they  app^y  to  judges  of  pfobate,  masters  in  obajioery 
and  commissioners  ^f  insolveocyi  exeept  ^  £lur  as  said  piovi9- 
iQps  or  any  of  them  may  be  by  this  act  miodified  or  repealed*" 

Now  one  o£  the  fuactions  of  the  judges  of  fmobate,  at  the 
time  of  passing  the  act,  was  ta  take  and  exercdae  jtn&sdiotioa 
over  ^11  unfinished  proceedings  pending  before  oommissioners 
of  insolvency  ^^  the  time  of  their  deeease ;  and  we  tfaiok  that 
those  anterior  provisions,  which  vested  such  jurisdieiiioii  in  judges 
of  probate,  were  by  £oace  of  this  c^uae  deelaied  to  apply  to 
judges  of  insolvency,  and  vested  the  same  jurisdiction  in  them^ 
on  the  decease  of  a  commissioner,  whicb  had  before  been  vested 
in  judges  of  probate,  AAd  nothing  id  oihea  parts  of  the  aiot 
seems  to  ue  to  alter  or  modify  this  constrvction. 

We  now  recur  again  to  §  40,  which  provides  that  ^  this  aot 
hall  not  afeot  any  case  in  insolvency  now  oommffinoed,  or 
that  shall  hereafter  be  commenced  before  this  aot  -Bhail  take 
effect;  qmd  the  judge  of  proba^  ma^r  in  chancery  or  oommis- 
sioner^  before  whom  aay  such  casea  may  be  pending  at  the  time 
thia  act  shaJU  take  effect,  shall  have  the  same  jurisdiction,  power 
and  authority  in  respect  to  them  as  they  now  have.'' 

A  doubt,  perhaps  the  priaoipal  doubt,  has  been  suggested  on 
the  first  clause  of  thie  section,  ^^  shall  not  affect  any  case  pend- 
ing before  a  commissioner  whe^i  this  act  takes  efiboi"  It  is 
plausibly  said,  if  the  proceeding  is  not  to  be  afieeted,  the  conse- 
quence is,  that  if  the  commissioiier  dies,  the  proceedings,  will  be 
transferred  to  the  judge  of  probate,  because  such  was  the  law 
before.  But  the  two  parts  must  be  construed  together.  The 
latter  clause  of  the  statute,  a£ker  stating  that  this  act  shall  not 
affect,  &c*  is,  that  the  judge  of  probate,  master  in  chancery  or 
commissioner  before  whom,  &c.  shaU  have  the  same  jurisdic- 
tion, &a  Now  there  are  two  cases  in  which  the  judge  of  pro- 
bate might  at  that  time  have  had  jurisdiction;  first,  casea 
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pending  from  the  time  when  judges  of  probate  had  original 
jurisdiction ;  and  secondly,  cases  in  which  commissioners  had 
before  that  time  died,  and  their  anfinished  cases  had  then  been 
already  transferred  to  the  jadges  of  probate. 

Taking  the  whole  section  together  therefore,  our  opinion  is, 
that  it  was  the  intention  of  the  law  to  continue  the  jurisdictio 
of  judges  of  probate,  where  it  had  vested  already  in  either  of 
these  cases,  and  also  to  the  masters  in  chancery  and  commis- 
sioners of  insolvency,  in  cases  where  they  had  afaready  then 
acquired  jurisdiction,  and  to  enable  them  to  complete  the  cases 
they  had  thus  begun,  and  the  purpose  of  the  whole  section  was 
to  accomplish  this  object;  and  it  was  not  intended  to  confer 
jurisdiction  in  any  case  in  which  it  had. not  then  attached. 

Then  the  next  section,  §  41,  repeals  '^so  much  of  the  several 
acts  to  which  this  is  in  addition,  as  gives  jurisdiction  to  judges 
of  probate,  masters  in  chancery  and  commissionefs  of  insol- 
vency," and  all  other  inconsistent  provisions. 

We  think  this  repeal  does  devest  the  jurisdiction  given  to 
judges  of  probate  oveit  unfinished  proceedings,  on  the  decease 
of  commissionera,  as  well  as  the  original  jurisdiction  of  com- 
missioners of  insolvency* 

Then  if  we  are  right  in  the  construction  of  the  second  section, 
that  all  other  jurisdiction,  not  actually  vested  in  a  judge  of  pro- 
bate, shall  hereafter  vest  in  a  judge  of  insolvency,  which,  though 
not  so  clearly  expressed  in  terms  as  it  might  be,  seems  to  us  to 
be  a  faij^  construction  of  the  provision,  it  brings  the  different 
parts  of  the  act  into  kcurmony  with  each  other,  and  best  carries 
out  the  intent  of  the  legislature. 

Besides,  it  is  plainly  more  consistent  with  the  policy  of  the 
law,  on  establishing  a  regularly  constituted  court  of  insolvency, 
with  its  seed,  its  recording  officer,  and  permanent  judge,  to  hold 
that  all  jurisdiction  in  insolvency  proceedings,  not  actually 
vested  in  other  officers,  should  be  transf^red  to  that  court;  and 
it  would  be  inconsistent  with  that  policy  to  go  back  and  ^ratab- 
Ush  so  anomalous  a  proceeding  as  to  vest  a  special  jurisdiction 
in  the  probate  court  in  an  exceptional  case  without  any  appar* 
ent  object  to  be  obtainejd.     See  Dearborn  v.  Ames^  8  Gray,  1. 
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.    The. court  are  all  of  opitilon  that  a  proper  mandate  go  to  the 
judge  of  the  court  of  insolTency  for  the  oomity  ol  Essex,  requir- 
ing him  to  take  and  eoreroise  jmiadietioD  in  tiie  case  in  qnestion. 
TT.  a  Endicottj  for  the  petitioners. 


Increase  H.  Brown  vs.  Thomas  Stone. 

Id  a  oontroveray  between  proprietors  of  adjacent  estates  as  to  the  width  of  a  passage  way 

betwevi  them,  the  deieriptions  in  deeds  of  the  estates  to  one  under  whom  both  pro- 

pvietoca  daim  title  are  admissible  in  evid^noe. 
The  owner  of  a  right  of  way  over  a  passage  waj  may,  for  the  porpose  of  keeping  the  way 

fit  Ibr  use,  disturb  the  soil  and  pave  or  repair  it,  making  no  material  change  in  its  condl- 

tioQ,  nor  InteiteiDg  with  the  estates  ef  otheie  in  the  way. 

Action  op  tdbt  for  fmroibly  entering  the  plaintiff's  close  in 
Marbleheady  digging  np  the  soil  and'  carrying  away  the  pave- 
ment. Answer,  that  the  acts  complained  of  were  done  law- 
fully, under  the  authority  of  Joseph  O.  Wooldredge,  upon  land 
between  the  dwelling-bouses  of  the  ];rfaintifF  and  Wooldredge, 
over  which  both  had  a  common  right  of  way. 

At  the  trial  is  the  court  of  common  pleas,  before  Perkins,  J., 
both  parties  claimed  title,  through  several  mesne  conveyances, 
under  John  Nutt's  will,  made  in  1775,  when  he  owned  both 
estates*  The  deed  under  which  plaintiff  claimed,  and  several 
of  the  preceding  conveyances  since  the  devise  of  Natt,  bounded 
the  plaintiff  westerly  on  the  estate  of  Wooldredge ;  and  the  deed 
of  Wooldredge,  and  several  of  the  preceding  conveyances  since 
Nutt's  devise,  bounded  his  estate  easterly  on  the  passage  way 
between  the  premises  and  the  plaintiff's  estate.  The  plaintiff 
contended  that  this  passage  way  included  the  whole  open  space 
between  the  two  houses.  The  defendant  contended  that  it  was 
a  much  narrower  way,  of  about  three  or  four  feet,  by  the  side 
of  the  plaintiff's  honse. 

As  evidence  of  the  width  of  the  passage  way,  the  defendant 
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was  permitted,  against  the  pfadntiflT's  objection,  to  put  in  deeds 
^f  Wooldredge's  estate  from  Daniel  Fettoii  and  wift  to  Daniel 
Felton  Jr^  and  fvocn  Daniel  Felton  Jr.  to  Nntt,  and  an  inter* 
mediate  deed  from  Felton  and  wife  to  Nntt  of  the  plaintiff's 
estate,  the  measurements  in  which  wonld  give  a  passage  way 
of  the  width  contended  for  by  the  plaintiff. 

There  was  evidence,  introdaoed  without  objection,  tending  to 
show  that  the  tenants  in  the  house  of  Wooldredge  had  con- 
stantly made  use  of  the  whole  of  this  space  between  the  two 
houses  for  a  long  period  of  time^  and  ako  that  the  tenants  in 
the  plaintiff's  house  not  only  had  not  used,  but  some  of  them 
had  disclaimed  any  right  to  use  the  said  open  space  or  yard. 

The  court  directed  the  jury  <<  that  the  plaintiff  would  hold,  as 
he  claimed,  by  the  description  in  the  deeds  of  conveyance  from 
John  Nutt  through  several  intermediate  conveyances  to  faimsolf ; 
but  as  the  plaintiff's  estate  was  bounded  westerly  on  the  estate 
of  Wooldredge,  and  Wooldredge's  estate  was  bounded  east- 
erly on  a  passage  way  between  his  premlaes  and  the  estate  of 
plaintiff)  and  as  no  width  or  other  description  of  said  pas- 
sage way  or  the  uses  to  which  it  was  to  be  put  was  given,  the 
jury  would  judge  from  all  the  evidence  before  them  whether 
the  passage  way  was  only  00  much  as  claimed  by  the  defend- 
ant, or  a  larger  width,  or  the  whole  distance  between  the  houses, 
as  claimed  by  the  plaintiff;  that  the  mere  fact  that  there  was 
an  open  space  of  eight  feet  between  the  bouses  did  not  neces- 
sarily show  that  the  passage  way  referred  to  in  the  deeds  wad 
eight  feet  wide ;  the  jury  would  look  to  the  whole  evidence,  and 
say  whether  the  passage  way  referred  to  was  the  whole  space 
t>etween  the  houses,  or  a  less  width,  or  the  width  claimed  by 
the  defendant ;  that  if  the  juiy  were  satisfied  from  the  evidence 
that  there  was  a  passage  way  actually  laid  out  there  by  Daniel 
Felton,  marked  and  disfingnishable  on  the  ground,  of  the  width 
claimed  by  the  defendant,  and  that  remained  an  open  and  well 
known  passage  way,  nsed  as  such,  and  was  the  passage  way 
referred  to  in  the  deeds  from  Nntt  to  Wooldredge,  then  the 
plaintiff's  estate  would  extend  no  farther  than  to  the  westerly 
aide  of  said  passage,  and  Wooldredge's  estate  would  go  only 
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to  tbe  westerly  ude  of  said  paeeage  way ;  the  whole  jeatate  bav« 
ing  been  vested  ii^  Nutt  by  the  deeds  ftom  FeltoOi  that  w^uld 
clear  the  estate  from  all  teoaucies  in  commoa  and  all  rights  oi| 
way  and  passages  as  such ;  and  those  deed»  were  evidence  only 
on  the  extent  and  limits  of  said  passage  way,  if  the  jury  wer^ 
satisfied  that  one  w^s  laid  oot  and  established  and  rciinained 
open  and  known  as  such  in  fact  upon  the  premises,  while  the 
whole  estate  was  in  the  hands  of  Nutt,  and  occupied  by  his 
tenants  and  a/ter  his  conveyances  to  bjU  giantoest" 

The  court  stated  <<  that  if,  as  the  defendant  claimad,  Woolr 
dredge  and  tbe  plaintiff  were  tenants  ai^l  owners  in  common 
of  tbe  whole  land  between  the  two  houses,  this  action  for  tre^- 
pass  thereon  could  not  be. sustained  against  Wooldredge,  nor 
against  the  defendant  acting  by  his  authority;  but  as  the  case 
stood  tbia  point  did  not  ariaci  as  it  was  evident  there  was  no 
tenancy  in  common ;  tb^  at  all  events  th^re  was  a  passage  way 
somewhere  between  the  houses,  upon  which  it  was  admitted 
that  the  said  Wooldredge  had  a  right  of  way  and  no  more ;  and 
that  tbe  plaintiff  was  the  owner  in  fee  of  the  land  over  which 
that  way  passed,  whatever  might  b^  its  width.'' 

The  plaintiff^  evidence  tended  to  show  that  the  defendant 
entered  upon  s^d  passage  way,  and  dug  up  the  soil  thereof,  and 
took  and  carried  away  tbe  paving  stones  therefrom  and  ooa- 
verted  the  same  to  bis  own  use.  Tbe  defendant's  evidence 
tended  to  show  that  be  took  nothing  from  the  passpig^  way,  but 
left  it  in  as  good  or  better  conditioutthan  be  found  it 

The  plaintiff  requested  the  court  to  instruct  the  jury  ^  that  if 
the  defendant  entered  upon  said  passage  way  and  dug  up  the 
soil,  and  took  and  carried  away  the  quantity  of  -paving  stones, 
as  alleged,  as  n^atter  of  law  such  acts  would  not  be  a  legal  use 
of  such  passage  way."  But  the  court  ruled  '^  that  the  defend- 
ant, standing  as  it  was  agreed  in  the  place  of  Wooldredge,  and 
having  thus  a  right  to  use  the  way  over  said  passage,  might  on 
behalf  of  Wooldredge  make  every  fair  and  reasonable  use  of 
it  as  such  way ;  he  might  use  tbe  surfao^  for  passing  and  repass- 
ing, and  he  might  enter  upon  it  for  the  purpose  of  preparing, 
repairing  and  keeping  the  w^y  in  order  for  such  use  as  Wool- 
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dredge  was  entitled  to ;  and  for  that  purpose  and  to  that  extent 
he  might  disturb  the  soil  or  sarface,  dig  up  the  paring  and  re* 
pave  the  way  to  the  extent  necessary  and  suitable  for  repairing 
and  keeping  the  same  in  order ;  that  the  jury  would  ascertain 
what  if  any  of  the  acts  complained  of  the  defendant  had  done 
if  the  acts  done  by  the  defendant  had  not  exceeded  Wooldredge*^ 
right  to  the  use  of  this  as  a  way  for  the  purpose  of  passing  and 
repassing  and  keeping  it  in  order  as  above,  tlefendant  would  nol 
be  liable ;  but  if  he  had  exceeded  such  use,  he  would  be  liable 
for  the  damage  done." 

The  jury  returned  a  verdict  for  the  defendant,  and  the  plcun- 
tiff  alleged  exceptions,  which  were  argued  at  the  last  term. 

J.  H.  Robinson^  for  the  plaintiff 

A,  A,  Abbott^  for  the  defendant 

Merriok,  X  The  plaintiff's  land  is  bounded,  on  its  westerly 
side,  by  the  land  of  Joseph  Q  Wooldredge ;  and  the  land  be* 
longing  to  the  latter  is  bounded  on  its  easterly  side  by  a  pas- 
sage way  situate  between  the  dwelling-booses  on  their  respective 
estates^  They  disagree  in  relation  to  the  extent  and  width  of 
this  way ;  and  this  disagreement  constituted  the  subject  of  in* 
quiry,  and  was  the  chief  point  in  controversy  upon  the  trial  of 
this  action.  The  question  respecting  which  the  parties  were 
thus  at  issue  was  a  mere  question  of  fact;  its  determination  de- 
pended wholly  upon  the  effect  to  be  allowed  to  the  evidence  in 
the  case,  and  the  inferences  justly  to  be  drawn  from  it,  and  not 
at  all  upon  any  contested  construction  of  the  contents  of  the 
several  deeds  which  they  had  respectively  produced,  concerning 
which  no  difference  of  opinion  appears  to  have  been  entertained 
or  expressed.  It  was  a  matter  therefore  strictly  within  the  prov- 
ince of  the  jury,  and  was  of  course  very  properly  left  to  their 
decision. 

The  defendant  contended  that  the  way  by  which  the  estate 
of  Wooldredge  was  bounded  was  located  in  the  same  place, 
and  was  of  the  same  width  and  extent,  as  the  passage  way 
mentioned  in  the  deed  from  Daniel  Felton  to  John  Nott,  under 
whom  both  the  parties  to  this  suit  derive  their  titles.  For  the 
purpose  of  proving  the  locality,  and  the  space  which  the  last 
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meDtioned  way  occupied,  he  wib  allowed  to  introduce  the  deeds 
of  Felton  to  Natt  and  to  Fulton  Jr.  This  was  correct;  for  the 
existence,  extent  and  width  of  that  way  oonetitated  a  part: 
of  the  facts  essential  to  the  maintenance  of  the  defence  relied 
upon.  And  in  reference  to  those  deeds,  and  to  all  the  eyidepoe 
having  any  bearing  upon  the  particular  question  upon  which 
the  parties  were  at  issue,  the  jury  were  rightly  instructed  that  if 
a  passage  way,  marked  and  distinguishable  on  the  groupd,  was 
in  fact  actually  laid  oat  there  by  Daniel  Felton,  and  if  that  was 
the  same  passage  way  which  is  referred  to  in  the  several  deeds 
from  Nutt  and  his  assigns  to  Wooldredge,  the  plaintiff's  es- 
tate would  not  extend  beyond  its  westerly  sid^  but  would  be 
defined  and  limited  by  it  Under  snch  instructions,  it  is*  obvi- 
ous that  whatever  tended  to  establish  the  precise  locality  and 
exact  extent  of  the  way  laid  out  by  Felton  must  have  been  ad- 
missible as  competent  and  pertinent  evidence. 

The  law  in  relation  to  the  rights  of  tenants  in  common  was 
accurately  stated  by  the  presiding  judge.  But  as  no  such  ten* 
ancy  was  shown  to  imve  at  any  time  existed  in  which  the  par* 
ties  had  any  interest,  although  the  law  upon  that  subject  seems 
to  have  been  somewhat  considered  and  disouased,  the  principlos 
laid  down  by  the  court  hcul  no  bearing  upon  the  final  decision 
of  the  case,  and  of  this  the  jury,  wece  fuUy  and  satiafactooly 
advised.  Whatever  was  said  upon  that  aubject  therefore  afibrds 
the  plaintiff  no*  jUst  cause  of  complaint* 

As  the  right  of  way  bel<»iged  to  Wooldred^,  it  was  lawful 
for  him  to  do  any  work  upon  its  surface^  which  was  neoeoooryi 
fit  and  inroper  to  be  done  there  to  enable  him  to  use  and  enjoy 
his  right  in  it  in  a  manner  benefieial  and  advantageous  to  him* 
seTf,  provided  be  did  not  thereby  make  any  material  change  in 
the  state  and  condition  of  the  soil,  or  disturb  or  interfere  with 
the  estate  or  privileges  of  other  pessons  therain.  For  this  pur- 
pose and  within  this  limitation,  his  acts  in  the  preparation,  ie» 
pair  or  improvement  of  .the  way  were  justifiable^  and  could  not 
be  treated  or  resisted  as  a  trespass  by  an  owner  of  the  land  who 
beld.it  in  fee  subject  to  such  an  easement.  AppleUm  v.  FuUer- 
Urn,  1  Gray,  186«  This  is  the  right  of  Wooldredge ;  and  if  the 
6* 
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defendant,  acting  noder  his  ficenee  and  antbority,  did  in  no  paN 
ticttlar  exceed  it»  he  was  not  liable  to  the  plaittliff  for  any-  dam* 
age  alleged  to  have  been  done  by  hinu  11m  inslractions  given 
to  the  jory  upon  this  snbjeot  were  to  this  affeot,  and  were  oon- 
aoqaently  unobjectionable*  SeeepHam  overruled. 


Albbbt  W.  Smith  vs.  Samuel  Porter. 

A  gmtt  of  *  liberty  to  pass  and  repaM  over  m^  Tand  wliere  x(  Is  necessaxj/'  eonftn  a  right 
-   of  wvy  to  and  ftom  tkMS  laodi  oaljr  lAkk  the  grantee  owna  at  dia  dMt  of  Oe  daodi 

and  the  harden  of  proof  ia  on  him  and  tboee  fW"T'ffg  onder  hSm»  if  anad  ••  trioiiaiee, 

io  show  what  those  lands  wen. 
Ite  daee  ef  ft  deed  btprkmjheit  e^dente  of  llie  time  of  ita  ezeeudoit. 

AonoK  OP  TOST  for  breaking  and  entering  the  pkintiff'a 
<dote.  Answer,  a  right  of  way  over  the  dose*  IVial  and  Tsr- 
diet  for  the  plaintiff  ia  the  oonrt  of  comnon  pleas  before  Met' 
kHj  C.  X,  to  whose  mliags  the  defoodaat  aUeged  cxeeptionsy  the 
soibstanoe  of  whieh  appears  in  the  opinion. 

D.  RoberUj  for  the  defendant 

j;  A.  Omsjiag  the  plaufttfil 

MaRBioXt  J.  It  appears  £rom  the  statements  in  the  bOl  of 
exceptions,  and  by  refefsooe  to  the  plan  used  at  the  aignmenti 
which,  it  is  agreed,  des^fnates,  with  snffident  accofacy  for  the 
purpose  of  the  present  inquiry,  the  location  and  botmdarieB  of 
the  adjoining  estates  belonging  to  the  patties,  that  the  defendant 
is  the  owner  of  two  lots  oar  ps^eds  of  land,  separated  from  each 
other  by  intervening  lands  belonging  pattly  to  Giddings  and 
partly  to  the  piaintifil  One  ef  these  lots  is  boonded  npon  a 
poblie  highway ;  to  the  other  the  defendant  has  no  means  of 
access,  except  by  passing  from  the  one  in  front  across  the  ad- 
joining land  of  some  other  proprietor.  For  this  purpose  he 
daims  that  he  has  a  right  of  way  over  the  plaintiff's  land  by 
virtiie  of  an  express  grant  made  to  Matthew  Whipple,  nnder 
whom  he  claims,  by  John  Whipploi  from  whom  throt^gfh  several 
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faitennediaie  eonir6yaiioes  the  phustiff  deriyea  bis  title  to  the 
aitRte  upon  wbioli  the  alleged  trespais  was  oommiHed. 

By  hu  deed  dated  the  8d  of  April  1798,  John  Whipple,  being 
ike  owner  of  the  land  now  owned  bj  the  plaintiff,  granted  ^  to 
Matthew  Whipple,  hie  hehnB  and  assigns  forever,  liberty  to  pass 
and  repass  over  mj  land  where  it  is  necessary."  By  this  con« 
veyanoe  Matthew  Whipple  acqnired  a  perpetaal  right  of  way  to 
and  fipom  all  the  lands  of  which  he  was  seised  and  possessed  at 
the  date  of  that  deed.  It  is  not  peetended,  nor  could  that  posi* 
iion  have  been  maintadaed,  if  it  had  been  assumed,  that  this 
servitude  extended  to,  or  could  have  been  availed  of  by  the 
grantee  in  oonaection  with,  any  other  lands  to  wUeh  he  might 
subsequently  have  aoquiied  a  title.  Sieturns  v*  MuUenj  4  Gray, 
151.  And  accordingly  it  became  material  to  ascertain  and  de« 
termine,  upon  the  trial  of  the  piesent  action,  whether  Matthew 
Whipple  was  at  the  time  of  that  giant  an  owner  of  the  whole, 
or  of  any  part  of  the  two  lots  now  belonging  to  the  defendant 
The  rear  lot  of  the  latter  evidentty  consists  of  land  which  once 
eonstiftuted  two  separate  parods,  but  left  lying  in  common  with 
each  other,  one  of  which  contained  about  eighteen  acres  and 
the  other  one  and  a  half  aores.  Of  eaeb  of  these  last  named 
parceb  Matthew  Whipple  was  eertaioly  at  one  time  or  another 
the  owner ;  for  by  his  deed  dated  April  dtb  1907  be  conveyed 
the  eighteen  acre  lot  to  Nathan  Pcdand,  who  subsequently  con- 
ireyed  it  to  Dudley  Porter,  the  defendanifs  lather,  and  by  his 
deed  dated  March  28d  1806  he  conveyed  the  acre  and  a  half  lot 
to  Dudley  Porter.  But  still  the  question  remained  whether  he 
owned  or  had  any  interest  in  either  of  the  paioels,  when  he  took 
the  aforementioned  grant  from  bis  brother  John  on  the  8d  of 
April  1798*  The  eourt  instructed  the  jury  that  upon  the  issue 
to  be  detcerained  by  them,  the  burden  of  proof  was  upon  the  de- 
Cindant  to  show  affirmatively  that  Matthew  was  at  that  time 
the  owner  of  one  or  both  of  these  pascals ;  and  that  in  the  absence 
of  any  proof  as  to  the  time  of  the  actual  deliveiy  of  the  deed 
Aom  Matthew  Whipple  to  Poland  it  would  be  the  presumption 
of  law  that  it  was  delivered  at  its  date,  and  that  the  title  to  the 
fslate  thus  passed  from  the  grantor  to  the  grantee. 
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The  jory  having  npon  the  issue  submitted  to  them  and  npoa 
this  question  found  a  verdiot  for  the  plaintiff,  these  iDstraeticma 
were  excepted  to  by  the  defendant  But  they  weoe  coneet  in 
both  particulars.  The  defendant  set  up  and  asserted  thai  he 
had  a  right  of  way  over  the  {riaintiff 's  land.  This  was  in  avoid* 
ance  of  the  action.  If  true,  it  oonstituted  a  complete  jnstificatioB 
of  the  acts  complained  ofy  and  was  a  perfect  defence.  But  to  avail 
himself  of  it,  it  was  indispensable,  according  to  the  well  settled 
rule  of  law,  that  he  should  first  establish  the  truth  of  his  aUega<» 
tions  by  satisfactory  proof;  and  tliis,  in  the  particular  aspect  of 
the  case  when  the  instmctiona  objected  to  were  given,  he  could 
only  do  by  showing  that  Matthew  Whipple  was  the  owner  of 
the  land  referred  to  on  the  3d  of  April  1798.  The  burden  of 
proof  was  therefore  necessarily  upon  him  to  establish  that  esaen? 
tial  £Bict.  Whatever  opinions  may  have  prevailed  heretofore,  the 
law  is  now  well  settled,  that  the  burden  of  proof,  when  it  once 
devolves  npon  a  party,  never  afterwards,  in  relation  to  the  same 
question,  shifts,  in  the  progress  of  the  trial,  over  upon  \m  ad* 
versary.  CommonweaUk  v«  McSiey  1  Gray,  61.  Bumham  ▼• 
AUen^  1  Gray,  496.  Orotowmshield  v.  Orovmimkieldf  2  Gray* 
624.  Alden  v.  Pearson,  3  Gray,.  842.  I^lps  v.  OMer^  4  Gray, 
137.      CammofweaUh  v.  Dal&y^  4  Gray,  20a 

All  deeds  and  contracts  ought  regularly  to  be  dated  on  the 
day  of  their  execution.  This  is  important  for  a  great  variety  of 
purposes.  The  rights  of  the  contracting  partien  are  not  unfire* 
quently  made  to  depend  upon  an  accurate  statement  of  timCb 
Accordingly  it  is  found  by  experience  that  in  the  prudent  man* 
agement  of  affairs  this  rule  is  commonly  recognised  as  useful 
and  observed  with  care.  And  this  being  at  once  the  usual  and 
proper  manner  of  conducting  a  transaction  of  this  kind,  it  may 
well  be  considered  reasonable  and  safe  to  conclude,  in  any  par^ 
ticular  instance,  where  there  is  no  other  evidence  upon  the  sub* 
ject,  that  any  legal  instrument  by  which  property  is  conveyed 
was  completed  on  the  day  on  which  it  bears  date.  The  prin* 
ciple,  omnia  prentmunter  rile  aciOf  is  not  confined  merely  to 
official  proceedings,  or  the  doings  of  public  bodies,  but  has  been 
extended  to  acts  of  private  individuals,  especially  when  tbey 
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aie  of  a  formal  character,  as  writings  uader  seal.  1  Phil.  Ev. 
(8th  ecL)  470*  The  instruction  of  the  court  respecting  the 
effect  to  be  given  to  the  deed  of  Matthew  Whipple  to  Nathan 
Poland  was  in  conformity  to  this  rule,  and  adapted  to  the  state 
of  the  evidence  upon  which  it  was  called  for.  It  is  of  little 
importance  that  the  deed  was  not  acknowledged  on  the  same 
day  on  which  it  parports  to  have  been  executed,  but  on  the 
17th  of  January  1806.  It  is  well  known  that  in  this  common- 
wealth  the  title  to  land,  followed  by  a  corresponding  seisin  and 
possession,  often  passes  by  instruments  of  conveyance  which 
are  not  duly  acknowledged;  and  aooosdingly  the  law  will  not 
albw  a  title  to  fail  on  account  of  such  omission,  but  has  made 
writable  proTiaioo  for  supplying  the  defect  of  an  acknowledge 
roent,  where  it  is  found  to  exist    Rev.  Sts.  c.  59,  §  14. 

It  is  wholly  unnecessary  to  consider  whether  the  instructions 
given  by  the  court,  or  asked  for  by  the  counsel  for  the  defendanl^ 
respecting  a  right  of  way  by  neceeaity,  were  correct ;  because  there 
was  BO  eridenoe  in  the  case,  which  could  possibly  give  occasion 
for  their  applicatioo.  It  does  not  appear  that  the  plaintifi^  or 
any  person  under  or  from  whom  be  derives  his  title  to  the 
land  over  which  tbe  right  of  way  ia  claimed,  ever  owned,  con- 
veyed or  had  any  interest  in  the  whole  or  any  part  of  the  estate 
of  the  defendant  As  against  the  pJMntiff,  therefore,  there  was 
no  pretence  for  asserting  that  the  right  contended  for  could  be 
aoquired  by  operation  of  law  as  a  way  of  necessity. 
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OsoRes  W.  Cook  vs*  Samuel  Faebuwton* 

A  oniTeyed  to  B  a  lot  of  land  bomded  "  aouth  on  a  passa^^  wajr  twenty  feet  wide,"  "  ak 
such  rights  on  the  beach  lying  directly  between  the  passage  way  and  the  sea,  as  were ' 
conveyed  to  the  grantor  by  F,  by  a  deed  whieli  passed  thb  beach  aa  mppvatmrni^  B  eo» 
vayed  to  C  this  l«ty  desaiUng  it  at  '*  baanded  lootlifaatoriy  on  a  pataaga  way,"  and  a^ 

**  entitled  to  the  privilege,  mentioned  in  a  deed  from  F  to  A,  to  which  reference  for  ftirther 
particulars  may  be  had.**    HeU  that  the  beach  passed  under  both  deeds. 

Action  of  toby  for  fafeakiiig  and  entofing  a  okwe  in  LynOi 
consisting  of  a  beach  between  bigk  and  low  water  marie  and 
within  one  bnndred  rods  of  the  vpland  The  entry  was  ad- 
mitted, and  the  parties  submitted  the  oaae  to  the  deotaioB  of  the 
coart  upon  the  friiowing  facts : 

The  defendanlfs  title  was  as  follows  t  Oa  the  12th  of  April 
1847  Joseph  Fnller  and  Daniel  Fnlkr  eon?eyed  to  Nathan  A 
Chase  and  George  Foster  a  tmct  of  landt  bounded  sootbeast* 
wardly  on  the  sea,  ^  with  the  prt'vilege  of  a  pasaay  way  twenty 
feet  wide  over  land  of  said  grantoei  eastwaod  to  the  beacbi^ 
which  adjoined  and  was  apportenant  to  the  land  granted*  On 
the  17th  of  April  1847  Chase  and  Foster  coduveyed  to  William 
Collins  part  of  this  land,  designated  as  ^  lot  No.  8/'  a4Jouiitg  the 
beach  in  question,  and  boonded  ><  nosth  on  lot  Na  7  eighty  leet ; 
east  on  land  of  Nathaniel  FnUcr,  eigbty  feet ;  south  on  a  passage 
way,  twenty  feet  wide,  forever  to  be  k^t  open,  eigl^  feet ;  with 
the  pfivilege  of  cvossing  Nathaniel  Fuller's  land  on  (aid  pas- 
sage way,  as  was  deeded  to  us  by  Joseph  and  Daniel  Fuller 
April  13th  1847,  recorded  "  with  Essex  deeds ;  ^  also  such  rights 
on  the  beach  lying  directly  between  the  eighty  feet  passage  way 
above  mentioned  and  the  sea,  as  were  deeded  to  us  by  said 
Joseph  and  Daniel  Fuller.''  On  the  Ist  of  September  1848 
Collins  conveyed  by  a  like  description  to  James  Harding,  who' 
on  the  14th  of  November  1855  conveyed  to  Samuel  A.  Stone, 
(whose  title  the  defendant  had,)  lots  7  and  8,  describing  them 
as  bounded  <<  southeasterly  on  a  passage  way  eighty  feet,  and 
southwesterly  on  "  King  Street,  and  as  ^  subject  to  the  rights 
and  reservations,  and  entitled  to  the  privilet^es,  mentioned  in  a 
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deed  from  Joseph  and  Daniel  Fuller  to  N.  D.  Chase  and  George 
Foster,  recorded "  as  aforesaid,  ^'  and  a  deed  of  lot  No.  8  from 
William  Collins  to  said  Harding,  recorded"  in  like  manner, 
^to  which  several  deeds  reference  for  farther  particnlars  may 
be  had,** 

The  plaiatiff  olaiooed  tiilB  under  a  deed  from  Chase  and  Fos- 
ter to  him,  dated  Jane  13th  1853,  conve3^ng  a  certain  piece  of 
beach,  bounded  '^  southwest  on  King  Street,  running  southeast 
to  the  sea ;  thence  sontheaftt  on  the  eea,  running  northeast  eighty 
feet,  to  beach  formerly  owned  by  Daniel  and  Joseph  Fuller; 
thence  northeast  by  said  beach,  running  northwest,  to  a  passage 
way  twenty  feet  wide  lying  between  said  beach  and  land  sold 
by  as  to  WiUiam  Collins;  thence  northwest. oa  said  passage 
way,  running  soathwest  eighty  feet  to  point  first  started  from  on 
King  Street;"  ^  said  beach  being  subject,  however,  to  the  travel 
from  King  Street  and  Lewis  Street  over  it,  and  all  the  privileges 
and  rigbta  heretcfore  deeded  away^' 

The  deed  of  Chase  and  Foster  to  Collins  was  not  recorded 
nntil  after  this  suit  was  brongfat>  but  it  is  the  Hune  one  referred 
to  in  the  deed  from  them  to  the  plaMiAiff. 

L  Brown^  ler  the  plainttifi: 

/.  A.  GHlis,  for  the  defendant 

Bt  the  Court.  The  deed  of  Chase  and  Foster  to  Collins 
embraced  the  whole  beach  under  the  second  descripticci  •»  ^  also 
such  rights  OB  the  beach  lying  directly  between  the  eighty  feet 
passage  way  above  mentioned  and  the  sea  as  weve  -deeded  to 
OS  by  said  Joseph  and  Daniel  Fuller."  This  came  by  varioiiui 
mesne  conveyafices  to  the  ^defendant  Chase  and  Foster's  deed 
to  CoUnis  was  not  recorded  until  after  the  deed  to  the  plaintiff, 
but  that  deed  was  made  subject  to  <<  all  the  privileges  and  rights 
heretofore  deeded  away."  Thus  the  plaintiff  took  subject  to 
the  uoveooeded  deed     The  defendant  has  the  better  title« 

Jtu^^tnMi  for  the  defemUmL 
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Alexander  McGregor  vs.  William  Wait  &  others. 

▲dmiMions,  made  hy  %  wik  wHbont  her  hinbMid's  knoirfadfltf  art  not  eampiibmt  eridBOoe 
of  a  way  by  prescription  over  land  owned  by  ibem  in  her  right. 

Admissions  of  a  son,  residing  with  his  parents  and  managing  their  estate,  are  not  compe- 
tent evidence  against  them  of  a  right  of  i^mf  over  it,  witbovt  proof  of  tlie  extent  &f  hie 
agency. 

The  silence  of  a  tenant  for  life,  when  remarks  are  made  in  his  prepence  in  disparagement 
of  his  title,  is  no  evidence  against  his  remainderman. 

A  deed,  under  wlutib  «  party  to  a  suit  olaiiaa  titi*,  being  adnltlad  Iqr'bllm  on  cnnaum* 
ioation  to  be  in  his  possession,  may  be  orderad  to  he  produced  and  put  in  evideoca^ 
without  calling  the  attesting  witness. 

Action  of  tort  for  breaking  and  entering  the  pkiattff'a 
close  in  Ipswich,  tearing  down  a  wall  and  treading  dofwn  the 
grass.  Attsweri  a  right  of  way  orer  the  premieee  from  land  ad* 
joining. 

At  the  trial  in  the  court  of  eommon  pieae,  before  Sishopj  J^  it 
appeared  in  evidence  that  the  doee  deacdbedi  with  a  dwelling* 
house  thereoffi)  was  conveyed  by  Aaron  Ooodhne  ta  Mary  Hobbs, 
wife  of  Abraham  Hobbs,  in  her  own  right,  in  1816 ;  and  was 
occupied  by  her  and  her  husband  until  1847,  when  they  con* 
veyed  it  to  the  plaintiff;  and  that  the  defendants  inherited  ftom 
their  mother,  Betsey  Wait,  the  land  acyoiniag,  with  a  dwdUog* 
house  tbereon« 

The  d^endants  offered  to  intpodnoe  evidenee  that  about  1817 
or  1818  Mrs.  Hobbs,  while  living  with  her  hneband  upon  the 
premises,  came  to  Mrs.  Wait,  after  the  death  of  her  husband, 
and  asked  leave  to  move  a  small  shop  upon  a  part  of  the  spaee 
over  which  the  defendants  olaimed  a  right  of  way ;  that  Mrs. 
Wait  gave  her  permission  to  do  so,  stating  at  the  saone  time 
that,  as  there  would  be  room  enough  left  for  teams  to  pass,  she 
had  no  objection ;  and  that  the  building  was  put  there,  and  had 
remained  there  ever  nnce.  But  there  was  no  offer  to  show  that 
Mr.  Hobbs  had  any  notice  of  such  request 

The  defendants  also  offered  to  prove  that  a  son  of  Mr.  and 
Mrs.  Hobbs,  while  the  principal  agent  of  the  estate,  upon 
which  his  father  and  mother  then  lived,  asked  permission  of 
Mrs.  Wait,  after  the  death  of  her  husband,  to  put  some  fag- 
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otB  Upon  the  place  over  which  the  defendants  claimed  a  right 
of  way ;  and  received  permisdion  from  her  to  do  so,  upon  the 
understanding  that  the  fagots  should  remain  there  for  a  short 
time  only.    The  judge  exdoded  all  the  above  evidence. 

Evidence  was  introduced  by  the  defendants,  that  the  passage 
through  which  they  claimed  a  right  of  way  had  been  known  as 
the  ^  gangway ; ''  and  Hannah  Wait,  one  of  the  defendants,  was 
permitted  to  testify  that  about  forty  years  ago  Abraham  Hobbs 
placed  a  fence  acvose  this  way,  and  Aaron  Gk)odboe  and  some 
old  men,  neighbors  of  the  parties,  came,  at  the  request  of  Mrs. 
Wait's  husband,  with  him,  to  the  place  where  said  fence  was 
erected ;  and  *^  Gh>odhue  asked  Hobbs  wiiat  he  was  up .  to ; 
Hobbs  replied  ibat  he  vras  *  fencing  up  his  well ' ;  Goodhue  then 
said,  '  Mr.  Hobbs,  I  •  hav«  gfven  you  a  privilege  to  the  well  and 
the  gangway,  to  use  the  gaiigway  peaceably  with  the  other 
family,'  and  turned  to  ihe  neighbors  who.  were  present,  and  asked 
them  if  they  ever  knc^^  a  fence  to  be  placed  where  this  one  was 
erected ;  to  which  they  replied  in  the  negative ;  that  stakes  were 
then  placed  for  a  certain  distance  along  the  side  of  what  the 
defendants  claimed  to  be  their  way ;  that  Hobbs  was  present 
during  the  wbol^  interview,  and  made  no  reply  to  what  was 
said,  and  no  other  remark  than  the  one  abpve  stated,  and  that 
two  or  three  days  afterwards  the  fence  was  taken  away.'' 

The  judge  exduded  this  evidence  of  conversations ;  but  per- 
mitted the  evidence  to  go  to  the  jury  that  stakes  were  driven 
down  in  a  certain  place  described  by  the  witness,  and  that  a 
fence  was  buiH,  and  shortly  afterwards  taken  down. 

William  Wait,  one  of  the  defendants,  being  examined  as  a 
witness  in  their  behalf,  and  asked  upon  cross-examination 
whether  he  had  in  his  possession  any  deed  through  which  he 
claimed  title,  answered  that  it  was  in  the  possession  of  his  coun- 
sel. The  court  then  ordered  the  counsel  to  give  the  deed  to  this 
witness,  and  allowed  it  to  be  read  in  evidence,  notwithstanding 
an  objection  that  it  must  first  be  proved  by  the  subscribing  wit- 
ness. 

The  jury  retianied  a  verdict  for  the  plaintiff,  and  tho  defend* 
aiii«  alleged  exceptions. 

VOL.  X.  7 
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J.  A  OilHsy  for  the  deteodanta.  1.  Eyideoce  of  the  leqnart 
made  by  Mrs.  HoU:>s  to  Mra»  Wait  should  have  beca  admittedi 
a8  the  admission  of  a  grantor  of  the  plaintiff.  A  right  by  pM» 
scription  pfxieeeding  on  the  presniBptioa  of  a  grouty  it  was  not 
necessary  to  presume  a  grant  from  Hobbs  aad  wife ;  it  might 
haye  been  made  by  tbeir  grantor;  aad  altboDgk  Mrs.  Bobbs 
eoirld  not  makae  a  grant  withoat  bee  husband,  she  ooald  €K]mit 
the  existence  of  a  prior  grant     QayeUn  v.  BeHmne^  14  Mass.  48l 

2.  The  request  made  by  George  Hobbs  was  admis$ible  aa  m 
dedaration  of  his  parents,  he  being  their  ageai  ia  the  JMmaga^ 
ment  of  the  estatct 

8.  The  statementd  of  QoodhiM  were  admiaeiUei  having  beeo 
made  upon  the  land  in  the  presence  of  Hobbs,  and  in  disparage^ 
ment  of  Hobbs's  tide.  Weii  C^mkridg^  v.  Lefeb^gion^  2  Fide 
636.  Doe  t.  PetteU,  5  B.  &  Aid  82a  Mudt^  r.  Qmrntif  ¥ 
MkUleseXj  2  Gray,  S67.  HoUbs's  sUen^,  when  remarks  west 
made  in  his  presence  which  called  fear  a  NfJy,  OMtj  be  used  as 
an  admission.  Cammamaealth  v.  OaUf  31  PwL  61dk  Bottom 
4*  Wwrces^f  Meilroad  y.  Dana^  1  Qragr,  83.  Cmmamoealtk  ▼• 
Mcurvesfy  1  Gray,  467. 

4.  Tbe  order  to  the  deiendaals'  connsel  to  pvodace  the  daedi 
without  due  notice  pieviousiy  given,  was  ^enroaeous. 

O.  P.  Lord  ^  &B.  Jbfesy  Jr^  Sat  the  plaint^ 

MsTOALF,  J.  1*  We  axe  of  opinion  that  the  jw^  rightly 
declined  to  admit  evidence  that  Aira.  Hobbs,  without  her  faasp^ 
band's  Icaowiedge,  ap^d  to  Mi*  Wait  ios  leave  to  put  a  sbQ|i 
on  a  part  of  the  groood  over  which  the  defendants  daim  a  right 
of  way.  That  evidence  was  oftaed  for  the  purpose  of  praving 
a  right  of  way  over  land  owned  in  fee  by  Mrs.  Hobbs,  aad  ot 
which  her  husband  and  herself  were  sdsed  and  possessed  in  her 
right.  If  it  was  admissible  for  this  purpose,  it  must  have  been 
on  the  ground  of  her  confessing  or  admitting  that  her  land  \yas 
subject  to  a  servitude.  Such  a  confession  or  admission,  by  her 
alone,  would  not  bind  either  her,  or  her  husbMd,  or  her  beim,  or 
the  plaintiff,  who  is  the  grantee  of  her  husband  and  herself.  It 
is  certain  that  she  couki  not  have  made  a  v«Uid  grant  of  a  right 
of  way.    Being  under  coverture,  she  was  not  competent  to  make 
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a  grant  which  would  estop  either  herself  or  her  heirs.  And  **  to 
say  that  one  may,  by  acts  in  the  country,  by  admission,  by  con* 
cealment  or  silence,  in  efibct  do  what  coold  not  be  done  by  deed, 
would  be  practically  to  dispense  with  all  the  limitations  the  law 
has  imposed  upon  the  capacity  of  infants  or  married  women  to 
alienate  their  estates."     Lowell  t.  DamielSy  2  Gray,  169. 

2.  Evidence  of  George  Hobb^s  application  to  Mrs.  Wait,  for 
leave  to  place  fagots  on  the  land  over  which  a  right  of  way  is 
DOW  claimed,  bad  no  legal  tendency  to  prove  such  xigbt,  and 
was  property  exduded.  The  nature  and  extent  of  his  ageney  (if 
any)  for  bis  parents  are  not  abown,  and  therefor^  hia  implied 
admission  of  a  right  of  way  cannot  afibct  thenoL  or  their  gran- 
tee. 

3.  The  statements  made  to  Abraham  Hobbs^.  by  Gk>odhixe 
and  ^  the  neighbors,"  are  not  to  be  taken  as  true,  or  as  admitted 
by  Hobbs,  by  reason  of  Ua  silence*  Besides.;. if  Hobbs  were 
held  to  have  admitted  Wait'a  right  of  way,  that  admissioii 
wonld  be  evidence  against  himself  only.  He  was  merdy  tenant 
for  life,  (his  own  life  or  that  of  his  wife^)  and  could  not  affect 
the  rights  of  other  parties  by  any  admission,  or  even  by  a  grani| 
of  a  right  of  way  over  land  m>  held  by  him.  Ghde  &  Whatley 
on  Easements,  Pt  L  c.  £v  §  2..  3  Stark*  Ev.  (4th  Amer.  ed.) 
1217,  1218.    Peake  Ey.  (5tb  ed.)  3ia 

4.  We  are  of  opinion  that  William  Wait  was  rightly  re* 
quired  to  produce  the  deed  under  which  he  made  claim,  and 
that  it  was  rightly  allowed  to  be  read  in  evidence  without  eallt 
ia^  the  attesting  witness.  See  Jiacksan  v.  AUen^  3  Staik.  B.  74; 
Pearce  y.  Hooper j  8  Taunt  60;  Doe  v.  Hamminf^  9  JD.  &  B.  15 ; 
Jadcium  v.  Kirngtlepr  17  Johns.  156. 

BneepUBms  oi^erfuled* 
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Gardner  Warrbn  vs.  Francis  Cogswell  &  wife. 

A  deed  of  ''  a  certain  parcel  of  land,  situated  in  A.,  being  my  homestead,  containing  two 
hundred  acres,  being  the  same  estate  now  occupied  by  me,**  does  not  pass  four  lots  in  tiio 
occupation  of  tenants  at  will,  although  included  in  two  hundred  acres  in  A.,  owned  by 
tke  grantor;  and  cannot  be  contradicted  by  eztrinaio  evidence  of  an  intent  of  the  parties 
to  include  those  Iota. 

Writ  of  entry  to  recover  two  hundred  acres  of  land  in 
Andover.  Plea,  as  to  four  lots  included  in  the  tract  sued  for, 
nul  disseisin ;  and  a  disclaimer  as  to  the  residue.  Trial  before 
Metcalfe  3^  who  reported  to  the  full  court  the  following  case : 

The  demandant  claimed  title  under  two  mortgages  to  secure 
the  payment  of  $20,000,  made  by  John  Marlaud  to  James  L. 
Little  and  others  in  December  1847,  and  since  foreclosed,  of  ^^  a 
certain  parcel  of  land,  situated  in  said  Andover,  being  the  home* 
stead  of  me  the  said  John  Marland,  in  that  part  of  said  Andover 
called  Ballard  Vale,  containing  two  hundred  acres  of  land,  being 
the  same  estate  now  occupied  by  me/'  The  tenant  claimed 
title  under  a  second  mortgage,  made  by  Marland  in  March  1848, 
which  described  by  metes  and  bounds  the  four  lots  specified  in 
the  plea.  At  the  time  of  making  the  demandant's  mortgages, 
these  four  lots,  with  the  houses  and  shops  thereon,  were  owned 
by  Marland,  and  occupied  by  tenants  at  will,  paying  rent  to 
him  ;  and  were  separated  by  walls  and  fences  from  the  residue 
of  the  land  demanded,  which  was  used  and  occupied  by  Mat- 
land  as  a  fiarm,  and  had  his  mansion  house  upon  it  Marland 
owned  about  two  hundred  acres  ot  land  at  Ballard  Vale. 

The  demandant  offered  in  evidence  certain  policies  of  insur- 
ance upon  buildings  on  these  lots,  effected  by  Marland  and 
assigned  by  him  to  said  Little  and  others ;  and  also  offered  to 
prove  that  the  property  owned  by  Marland  at  Ballard  Vale  was 
not  worth  more  than  twenty  thousand  dollars.  But  the  judge 
ruled  that  this  evidence  was  incompetent. 

J.  W.  Emery^  (O.  P.  Lord  with  him,)  for  the  demandant 
1.  The  deed  of  John  Marland  to  Little  and  others  passed  all  the 
estate  owned  by  Marland  at  Ballard  Vale,  at  its  date.     All  the 
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land  then  owned  by  him  waa  but  two  hundred  acres.  The  word 
^  homestead  "  in  this  country  has  no  settled  legal  meaning,  and 
must  be  so  construed,  in  connection  with  all  the  words  used  in 
the  description  of  the  thing  granted,  as  to  give  effect  to  the  in- 
tent of  the  grantor.  Taylor  v.  Mixer^  11  Pick.  346.  Melvin  v. 
Proprietors  of  Locks  Sf  Canals^  5  Met.  15.  Wheeler  v.  Randall^ 
6  Met.  529.  Ikma  v  Middlesex  Bank,  10  Met.  350.  Aldrich  v. 
CroskilU  10  Cash.  155.  The  construction  is  to  be  against  the 
grantor.  Worthington  v.  Hylyer,  4  Mass.  205.  White  v.  Gay, 
9  N.  H.  126.  Cocheco  Manufacturing  Co.  v.  WhiMier,  10  N.  H. 
306.  Jackson  v.  Blodgetj  16  Johns.  172.  The  word  «  estate  " 
may  mean  the  quantity  of  the  grantor's  interest  in  lands.  God- 
frey  v.  Humphrey^  18  Pick.  539.  Tracy  v.  Kilbom,  3  Cush.  557. 
The  use  of  the  words  <* homestead  estate,'^  and  not  "farm," 
shows  that  more  than  his  farm  was  intended  to  be  conveyed. 
The  addition  of  the  words  ^  being  the  same  estate  occupied  by 
me,"  if  repugnant,  cannot  alter,  limit  or  control  the  preceding 
description.  Outler  v.  Tufts,  3  Pick.  272.  Cartvmght  v.  Amatty 
2  Bos.  &  Pul.  43.  Melvin  v.  Proprietors  of  Locks  ^  Canals^ 
5  Met  28.  Eliot  v.  Thachery  2  Met  44,  note.  Wheeler  v.  Ran- 
dally  6  Met  529.  Sawyer  v.  Eendally  10  Cush.  241.  Hibbard  v. 
HurUmrty  10  Verm.  173.  In  Broum  v.  SaUonstaU,  3  Met  425, 
the  words  were  not  '^  estate  occupied,"  but  ^  house  and  land 
occupied ; "  and  were  used  in  a  devise,  which  must  be  con- 
strued, if  possible,  so  as  not  to  disinherit  the  heir.  Denn  v.  Ga^" 
kin,  Cowp.  661, 

2.  If  upon  the  case  stated  a  doubt  is  raised  as  to  the  meaning 
of  the  <lescription,  evidence  of  the  contemporaneous  acts  of  the 
parties,  and  of  the  value  of  the  whole  property,  is  admissible 
to  remove  the  doubt  Stone  v.  Clarky  1  Met  881.  Codman  v. 
WinshWy  10  Mass.  149.  Broom's  Max.  (2d  ed.)  473.  Derby  v. 
Hally  2  Gray,  243.     Morgan  V.  Moore,  3  Gray,  322. 

J.  W.  Pefry,  for  the  tenants.  1.  The  four  lots  in  question  did 
not  pass  under  the  description  "  homestead,"  which  means 
"  chief  seat,"  "  mansion  house,"  **  place  of  the  house,"  or  "  house 
place."  ^^  Homestead  farm "  has  a  broader  signification,  but 
does  not  necessarily  include  all  the  parcels  of  land  owned  b^ 
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the. grantor,  though  lying  and  occupied  together.  1  BonTier's 
Law  Diet  Homestead,  Woodman  v,  Xon^,  7  N.  H.  246.  Tay- 
lor V.  Mixtery  11  Pick.  347.  Aldrich  v.  OaskiU,  10  Cush.  158. 
"Words  of  quantity  are  controlled  by  the  other  certain  words  of 
description.  Bacon  v.  Leonard^  4  Pick.  277.  Aldrich  v.  Oas- 
killy  10  Gush.  159.  Woodman  v.  Lancj  7  N.  H,  241,  &  cases 
cited*  il//e7t  v.  Allen^  14  Maine,  387.  Jackson  v.  Jffamfig*6r, 
16  Johns.  471.  The  words  "  now  occupied  by  me  "  define 
and  limit  the  former  words;  and  '^ occupied"  has  received  a 
judicial  construction  that  excludes  these  four  lots  fix>m  this  de- 
scription. Broum  t.  Saltonstallj  3  Met.  426.  Doe  v.  Parlnn^ 
5  Taunt,  321.  Ma/r$hall  v.  Pierce,  12  N.  H.  128.  Allen  v.  Allen, 
14  Maine,  387. 

2.  The  evidence  offered  by  the  demandant  was  incompetent 
It  bad  no  tendency  to  explain  the  meaning  of  the  words  <<  home* 
stead"  and  << occupied."  Broum  v.  SaUonstall,  8  Met  426,  & 
cases  cited.  Tucker  v.  Seaman^s  Aid  Society,  7  Met  209.  Nor- 
ton V.  Webster,  12  Ad.  &  El.  44% 

By  the  CouftT.  1.  The  four  lets  not  in  the  grantor's  occu- 
pation were  not  embraced  in  the  term  *<  homestead,"  and  did 
not  pass  by  the  mortgages  to  Little  and  others.  Brown  v.  Sal- 
tonstaU,  3  Met.  4ia 

2.  The  evidence  offered  and  esduded  was  inadmiasible  to 
affect  the  oonstroction  of  the  deed.    Judgment  for  the  tenants* 


John  C.  Phillips  vs.  Frederio  Tudor. 
Thomas  W*  Phillips  vs.  Samb. 

L  aeed  by  « tenant  in  oommon  of  **  tixtj  fbnr  roda^  being  pert  of*  Hm  lot  held  in  com- 
mon, passea  no  title  in  common;  nor  in  MTeralty,  without  poaeession  talcen  under  it  of 
the  pert  claimed. 

AoTiONS  OF  TORT  for  breaking  and  entering  the  closes  of  the 
plaintiffii  in  Nahaot  and  reraoving  a  walL 
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The  actiona  were  tried  together  in  the  dourt  of  eotu'iuon  plea9| 
when  it  appeared  by  the  plaintifis'  evidence  that  they  occupied 
two  adjoining  lots  of  land,  with  dwelling-houses  thereon,  westerly 
of  the  road  leading  over  Bass  Neck,  upon  both  of  which  lot^ 
was  an  old  wall,  a  short  distance  from  the  rolad  and  nearly  par* 
allel  to  it ;  and  that  in  May  1855  the  plaintiffs  moved  this  wall 
out  upon  the  line  of  the  road,  and  in  October  1855  the  defend^- 
ant  moved  the  wall  back  to  its  original  position. 

The  plaintiffs  claimed  that  the  land  between  the  old  wall  and 
the  road,  upon  which  the  alleged  trespassed  were  committed*, 
was  part  of  the  lot  laid  out  to  Moses  Hudson  in  the  division  of 
common  lands  at  Nahant  by  commissionerB  in  1706^  the  deeds 
of  which  they  held. 

The  defendant  claimed  that  this  land  was  part  of  the  lot  laid 
out  to  Robert  Potter,  by  the  same  division,  next  eastwardly  of 
the  lot  laid  out  to  Moses  Hudson,  and  that  the  old  wall  Was  the 
boundary  between  the  lots  of  Hudson  and  Potter. 

The  defendant  also  claimed  an  interest  in  the  Robert  Potter 
lot,  as  tenant  in  common,  and  a  right  to  remove  the  wall  from 
the  Robert  Potter  lot,  where  it  was  placed  by  the  piaibtiffs,  back 
to  the  boundary  between  the  Hudson  and  Potter  lots. 

The  Potter  lot  was  in  the  common  pasture,  and  had  never 
been  inclosed ;  and  all  the  lands  at  Nahant,  not  inclosed,  have 
cdways  been  used  as. a  commoil  pasture  by  the  owners  pf  the 
lots  laid  out  in  1706 ;  each  owner  having  a  right  in  the  general 
pasture  in  proportion  to  the  land  be  held  uuinclosed.  Before 
May  1855  the  common  pasture  extended  over  the  land  between 
the  old  wall  and  the  road,  which  is  a  town  way  running  through 
the  common  pasture. 

The  plaintiffs  showed  no  interest  in  the  Potter  lot,  and  there 
was  no  evidence  of  any  division  or  partition  of  that  lot. 

The  defendant  put  in  evidence  a  deed  of  quitclaim,  dated 
March  14th  1839,  from  John  Stone  and  others  to  Bamuel  Tufts, 
of  ^<  a  certain  undivided  fifth  part  of  a  lot  of  land,  said  lot  in 
the  whole  containing  about  two  and  a  half  acres,  our  part  of 
the  same  being  about  one  half  of  an  acre,  undivided ;  said  lot 
B  situate  on  Nahant,  being  a  part  of  the  third  lot  in  the  fourth 
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range ;  *'  also  a  deed,  dated  March  26th  1847,  from  Tnffcs  to  the 
defendant  of  '^  sixty  fonr  rods ;  being  part  of  the  third  lot  in 
same  range,  laid  out  to  Robert  Potter." 

The  Potter  lot  contained  nearly  two  acres,  and  it  was  admit- 
ted by  the  defendant  upon  examination  of  the  title,  that  the 
interest  of  Tufts  in  that  lot  was  but  thirty  one  and  three  fifths 
rods,  and  that  the  land  between  the  old  wall  and  the  road  con- 
tained more  than  that 

The  plaintiffs  objected  that  by  the  deed  of  Tufts  to  the  de- 
fendant the  defendant  took  an  interest  in  severalty  in  the  Potter 
lot,  and  not  in  common,  and  had  no  right  to  enter  upon  any 
part  of  the  Potter  lot,  except  upon  what  he  held  in  severalty ; 
and  as  there  was  no  evidence  of  his  holding  in  severalty  any 
part  of  the  land  between  the  road  and  the  old  wall,  that  he  bad 
no  right  to  remove  the  wall,  even  if  the  plaintii&  had  no  title. 
And  Mettefij  C.  J.  ruled,  that  under  the  deed  of  Tufts  the  de- 
fendant could  not  justify  entering  and  removing  the  wall ;  and 
ordered  verdicts  for  the  plaintiffs,  which  were  returned,  and  the 
defendant  alleged  exceptions. 

W*  C.  EndicoU^  for  the  defendant  Where  a  grantor,  seised 
of  a  certain  parcel  of  land,  conveys  a  moiety  or  part  of  the 
same,  without  words  of  limitation  or  assignment  in  severalty, 
the  grantee  takes  as  tenant  in  common.  Lit  §  399.  Co.  Lit 
190  b.  Webster  v.  Atkimofh  4  N.  H.  24.  Adams  v.  Frothwg- 
haiUj  3  Mass.  362.  The  words  ^  sixty  four  rods  "  merely  explain 
the  amount  of  the  ^<  part "  conveyed,  but  do  not  indicate  any 
assignment  or  limitation  in  severalty.  It  can  make  no  differ- 
ence whether  a  deed  states  the  number  of  rods  of  land  in  the 
part,  or  states  the  fractional  part 

Upon  the  same  principle,  if  the  grantor,  instead  of  being 
seised  of  the  whole  parcel,  is  a  tenant  in  common  in  the  whole, 
and  conveys  a  part  or  moiety,  being  his  whole  interest,  without 
words  of  limitation  or  assignment  in  severalty,  then  the  grantee 
takes  as  tenant  in  common.  Under  the  deed  from  Stone  and 
others.  Tufts  was  seised  as  tenant  in  common  of  thirty  one  and 
three  fifths  rods  (that  being  found  upon  examination  of  title  to 
be  all  that  they  held)  in  the  Potter  lot     It  is  not  to  be  pre- 
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earned,  in  the  absence  of  express  words,  that  Tufts  intended  to 
convey  an  estate  in  severalty  in  any  particular  portion  of.  the 
lot,  for  he  did  not  own  the  whole ;  nor  that  he  intended  to  create 
another  estate  in  common,  in  a  particular  portion,  within  the 
general  estate  in  common,  unless  he  clearly  so  describes  it,  by 
naming  the  boundaries,  or  in  some  way  designating  its  position, 
it  having  been  in  common  pasture  and  undivided. 

Where  a  grantor  conveys  a  certain  number  of  acres  in  a  large 
tract,  to  be  selected  by  the  grantee,  the  grantee  takes  as  tenant 
in  common.  Co.  Lit  48  fr.  4  Cruise  Dig.  tit.  32,  c  21,  §  44. 
Jackson  v.  Ltvingstonj  7  Wend.  136. 

It  is  conceded  that  a  deed  by  a  tenant  in  common  of  a  specific 
portion  of  the  lands  held  in  common  is  void  as  to  the  other  co« 
tenants,  the  unity  of  possession  being  destroyed.  Porter  v.  JBttf, 
9  Mass.  34.  Bartlet  v.  Harlow,  12  Mass.  348.  Peabody  v.  M- 
not^  24  Pick.  329.  Mitchell  v.  Hazen,  4  Conn.  495.  Mnman  v. 
Leavenworth,  2  Conn.  244  note.  But  in  all  those  cases  the  land 
was  conveyed  by  metes  and  bounds ;  and  such  a  deed  has  never 
been  decided  to  be  a  conveyance  in  severalty  without  metes  and 
bounds,  or  something  equivalent  The  word  <'  undivided ''  is 
not  necessary  to  create  a  tenancy  in  common ;  and  the  fact  that 
no  particular  estate  in  severalty  is  described  shows  that  the  es- 
tate is  conveyed  in  common  and  not  in  severalty. 

Words  in  a  deed  operate  according  to  the  intention  of  the 
parties,  if  by  law  they  may ;  and  if  they  cannot  operate  in  one 
form,  they  shall  operate  in  that  which  by  law  will  effectuate 
the  intention.  Bac.  Ab.  Grant,  1, 1.  Osman  v.  Sheafe,  3  Lev. 
372.  Goodtitle  v.  Bailep,  Cowp.  600.  By  holding  this  deed  to 
create  a  tenancy  in  common  the  rights  of  the  cotenants  are  not 
impaired,  the  intent  of  the  parties  is  carried  out,  and  nobody  is 
affected,  except  one  taking  the  land  without  title. 

G.  W.  PhiUips  Sf  O.  P  Lord,  for  the  plaintiffs,  cited  Webster 
V.  Atkinson,  4  N.  H.  21 ;  Canning  v.  Pmkham,  1  N.  H.  358 ; 
Great  Falls  Co.  v.  Worster,  16  N.  H.  423,  454 ;  Adams  v.  Froths 
ingham,  3  Mass.  353 ;  Bean  v.  'Hiompstm,  19  N.  H.  290 ;  Haven 
V.  Cram,  1  N.  H.  93;  Longworth  v.  Bank  of  United  States. 
Wright,  61 ;  Walsh  v.  Ringer,  2  Ohio,  327 ;  Tumey  v.  Yeoman, 
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16  Ohio,  24 ;  Ronkendorff  v-  Taylor,  4  Pet  362 ;  Caanetiyn  v. 
Irwin,  5  HUl,  276 ;  JSw/feW  v.  PermU,  6  N.  H,  280 ;  Parkhursi 
V.  Smithj  Wales,  332. 

BiGELow,  J.  The  deed  of  Samuel  Tufts,  under  which  the  de« 
fendant  claimed  title  and  justified  the  act  of  trespaBs  G^eged  in 
the  declaration,  cannot  be  construed  to  convey  an  estate  in  com- 
mon and  undivided  with  the  other  owners  of  the  Robert  Pottei 
lot  There  is  nothing  to  indicate  that  the  grantor  intended  to 
convey  an  undivided  interest  in  the  whole  lot  On  the  contrary, 
it  does  not  purport  to  convey  the  whole  interest  of  the  grantor, 
nor  an  undivided  interest  in  the  entire  tract  It  is  only  a  grant 
of  sixty  four  rods,  pascel  of  a  lai^r  lot  He  owned  a  certain 
portion  or  fraetion  of  the  whole  lot  This  he  does  not  grant, 
but  he  conveys  sixty  four  rods,  and  describes  it  as  part  of  a  lot, 
in  the  whole  of  which  he  was  the  owner  of  an  undivided  inter- 
est The  deed  does  not  come  within  that  class  of  cases  where 
the  owner  of  an  entire  laract  oonyeys  a  certain  part  of  the  whole. 
In  such  oases  there  is  no  difficulty  in  construing  the  conveyance 
as  a  grant  of  an  undivided  interest  in  the  proportion  which  the 
quantity  granted  bears  to  the  whole  parcel. 

What  was  then  the  effect  of  the  deed  ?  A  conveyance  in 
severalty  of  sixty  four  rods  in  a  close  containing  a  larger  quan- 
tity and  owned  in  common  with  others,  without  boundaries  or 
other  means  to  designate  or  fix  the  location  of  the  land  intended 
to  be  granted,  if  valid  as  against  all  persons  except  other  own- 
ers in  common  of  the  whole  close,  cannot  take  effect  until  the 
gi^ntee  has  entered  and  taken  possession  of  the  quantity  of 
land  conveyed  by  the  deed,  and  thus  made  certain  the  part  of 
the  dose  which  he  claims  to  hold  in  severalty  under  bis  grant 
Until  such  entry  and  possession,  it  is  wholly  uncertain  what  part 
of  the  close  is  comprehended  within  the  grant,  and  the  deed 
cannot  take  effect  as  to  any  specific  p^  There  was  no  proof 
of  any  such  entry  in  the  present  case  upon  the  land  where  the 
trespass  was  committed.  The  defendant  had  no  titie  to  enter 
as  a  tenant  in  common,  and  he  proved  no  entry  upon  any  por- 
tion of  the  land  to  hold  in  severalty*        Exceptions  averruleiL 
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William  Williams  vs.  Abigail  Nichols. 

A  fTaniBMay^  ntte,  grrva  by  a  wMow  to  «  creditor  of  her  deceased  faasband  for  the  amount 
of  his  debty  is  void  Ibr  vant  of  oMsidwation,  if  tha  hufbavd  has  le(t  bo  astate  or  asMCi^ 
though  the  creditor  gives  the  widow  at  the  same  time  a  receipted  bill  acknowledgiog  pay- 
ment from  her  husband's  estate  by  the  note. 

Action  op  contbaot  upon  a  promisBory  note,  made  by  the 
defendant,  a  widow,  on  the  5tb  of  September  1864^  to  the  plain* 
tifi^  for  the  amount  of  bk  bill  far  attendance  as  a  physician  at 
tbe  last  illness  of  William  Nichols,  tbe  defendants  husband, 
who  died  July  17th  1853.  At  the  time  of  receiving  this  note 
the  plaintiff  gave  the  defendant  a  receipted  bill  acknowledging 
payment  from  the  estate  of  his  demand,  by  this  note. 

After  proof  of  tbe  above  facts  at  the  trial  in  the  court  of  com* 
mon  pleais  the  defendant  offered  to  show  that  <^  William  Nichols 
left  no  estate  or  assets,  out  of  which  this  debt  could  have  been 
paid,  or  the  defendant  remunerated  for  inenrring  this  liability.''^ 
But  Metten^  C.  J.  rejected  such  evidence  as  immaterial,  and 
ruled  that  tbe  facts  disclosed  sufficient  consideration  for  the 
note  in  suit;  and  under  the  instruotions  of  the  court  the  jury 
returned  a  verdict  for  the  phdntifi^  and  the  defendant  alleged 
exceptioos. 

T.  IL  Stimpaofiy  for  the  defendant,  cited  Packard  v.  Richard^ 
^ony  17  Mass.  139 ;  JERU  v.  Buchminsterj  5  Pick.  891 ;  Parish  v. 
Stone^  14  Pick.  198 ;  Chit.  Con.  (8th  Am^.  ed.)  29 ;  Dearborn 
V.  Bowman^  3  Met  155,  &  cases  cited ;  Jones  v.  AskbtmUiam^ 
4  East,  463. 

O.  P.  Lard^  for  the  plaintiff.  A  consideration,  in  order  to 
support  a  promise,  need  not  neosssaiily  be  beneficial  to  the 
promisor.  It  is  sufficient  if  any  privilege  or  advantage  goes  from 
the  oiher  party,  or  be  suffers  any  damage,  trouble  or  prejudice, 
or  the  promise  is  the  inducement  to  the  transaction.  Forsier  t. 
FuUerj  6  Mass.  68.     Asnherst  Academy  v.  GowU^  6  Pick.  427. 

The  defendant,  rather  than  take  out  administration  upon  her 
husband's  estate,  voluntarily  chose  to  pay  the  debt  against  the 
estate  by  her  own  note.     The  giving  up  of  a  receipted  bill  for 
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his  services  by  tbe  plaintiff  was  a  sufficient  consideration  to 
support  the  note.  It  was  immaterial  whether  or  not  the  estate 
was  insolvent.  She,  having  considered  his  receipted  bill|  which 
was  in  the  nature  of  an  assignment  of  the  debt  to  her,  worth 
her  promissory  note,  is  now  estopped  to  prove  that  it  was  of  no 
value.  Indeed,  the  giving  up  by  the  plaintiff  of  the  right  of 
administration  (to  which  he  was  entitled  by  the  delay  of  the 
widow  for  more  than  a  year  to  take  out  administration)  was 
of  itself  a  sufficient  consideration. 

Dewet,  J.  This  case  presents  the  naked  question  of  a  legal 
consideration  for  the  note  sought  to  be  recovered.  The  facts 
offered  to  be  shown  by  the  evidence  were  that  the  husband, 
who  was  the  original  debtor,  had  died,  leaving  no  estate  real  or 
personal  liable  to  the  payment  of  his  debts,  or  the  subject  of 
distribution  among  his  heirs,  or  which  might  be  applied  by  way 
of  an  allowance  to  his  widow  in  any  fdrm.  The  case  stated 
is  that  of  one  dying  without  leaving  anything  to  pass  to  any- 
body for  any  purpose,  or  in  any  form  whatsoever.  Whether 
this  fact  can  be  shown  may  be  a  subject  of  inquiry  hereafter; 
but,  as  regards  the  legal  question  now  before  us,  we  must  take 
the  case  to  have  been  that  of  a  widow  who,  at  the  solicitation 
of  a  creditor  of  her  deceased  husband,  gives  to  him  a  promis- 
sory note  promising  to  pay  him  the  amount  of  his  debt  due 
from  her  husband,  in  a  case  where  there  are  no  assets  to  be 
administered,  and  where  no  possible  benefit  can  result  to  the 
party  giving  such  notei  and  no  possible  damage  is  suffered  by 
the  payee* 

In  the  case  supposed,  the  widow  would  derive  no  benefit 
from  the  discharge  of  a  debt  due  by  her  deceased  husband. 
Nor  do  we  perceive  how  any  possible  damage  to  such  creditor 
could  arise  firom  having  given  a  receipt  to  the  widow  purporting 
to  discharge  such  demand.  Tbe  giving  of  the  receipt  would 
not,  under  tbe  circumstances  here  offered  to  be  shown,  establish 
a  legal  consideration  for  the  note.  In  the  opinion  of  the  court, 
upon  the  facts  offered,  if  shown  to  exist,  the  case  would  be  that 
of  a  voluntary  promise,  not  founded  on  any  legal  consideration. 

Exceptions  sustained* 
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John  OusTm  vs.  Inhabitants  of'  School  District  Numbeb 
Five  in  Danvers. 

Any  snbdivision  of  one  school  district  which  has  been  altered  within  ten  yean  Is  within 
the  pn>hibitio&  of  SL  1849,  0.  806,  that  '<  no  town  shall  ba  districted  anew  ibr  school  pur- 
poses, so  as  to  change  the  taxation  of  lands  of  proprietors  into  districts  using  different 
school-hooses,  oftener  than  once  in  ten  years.*' 

Action  or  contract  to  recover  back  money  assessed  on  the 
plaintiff  for  the  building  of  a  school-house  and  paid  by  him 
under  protest  The  case  was  submitted  to  the  judgment  of  the 
court  upon  these  facts : 

At  a  meeting  on  the  7th  of  April  1856,  the  town  of  Danvers 
voted  to  alter  the  lines  of  several  of  the  school  districts,  and 
among  them  of  District  No,  5,  which  lost  seven  scholars  by  the 
alteration.  At  a  meeting  on  the  28d  of  June  1856,  the  town 
voted  to  divide  District  No.  5  into  two  districts,  one  to  be  called 
No.  5  and  the  other  No.  8,  which  last  contained  no  part  of  what 
had  been  added  to  District  No.  5  by  the  vote  of  April  7th.  The 
inhabitants  of  District  No.  5  afterwards  voted  to  build  a  new 
school-house,  and,  in  order  to  raise  money  for  that  purpose, 
assessed  the  tax  in  question  on  the  inhabitants  of  so  much  of 
the  district  as  had  not  been  set  off  as  District  No.  8. 

O.  P.  Lordy  for  the  plaintiff. 

8.  B.  Ivesj  Jr.  SfJ.B.  Peabody^  for  the  defendants.  The  St. 
'j{  1849,  c  206,  only  provides  that  ^  no  town  shall  be  districted 
anew  for  school  purposes,  so  as  to  change  the  taxation  of  lands 
of  proprietors  into  districts  using  different  school-houses,  oftener 
than  once  in  ten  years."  It  prohibits  a  redistricting  of  the  whole 
town ;  not  the  subdivision  of  one  district  It  applies  only  to 
such  a  districting  anew  ^<  as  to  change  the  taxation  of  proprietors 
into  districts  using  different  school-houses ; ''  not  to  this  case,  in 
which  it  is  agreed  that  the  second  vote  did  not  affect  any  land 
which  had  been  affected  by  the  first. 

Dewey,  J.  The  decision  of  the  present  case  depends  upon 
the  construction  to  be  given  to  the  St.  of  1849,  e.  206.     That  a 
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change  of  the  territorial  limits  of  School  District  No*  5  in  Dan- 
vers,  and  one  that  somewhat  affected  the  rate  of  taxation  of 
lands  in  the  district,  was  made  by  the  town  by  their  vote  of 
June  23d  1856,  is  conceded  in  the  facts  stated  by  the  parties. 
The  present  tax  was  voted  and  assessed  in  reference  to  the 
school  district  as  constituted  by  that  vote.  Was  this  change 
in  District  No.  6  in  violation  of  the  statute  above  cited  ? 

The  defendants  insist  that  this  statute  only  forbids  the  re- 
districting  of  the  whole  town,  and  not  a  change  in  a  portion 
of  the  school  districts*  We  cannot  adopt  that  construction, 
but  suppose  it  to  be  intended  to  protect  the.  inhabitants  of  a 
town  from  too  frequent  or  double  taxation  for  building  school- 
houses,  and  other  expenses  incident  to  a  change  in  the  territorial 
limits  of  school  districts.  The  evil  apparently  intended  to  be 
remedied  by  the  statute  might  equally  arise  from  a  change  in  a 
portion  of  the  districts  as  from  a  change  made  in  alL 

The  language  of  this  statute  is  somewhat  obscuife,  and  objeo* 
tion  might  be  taken  to  the  use  of  the  words,  ^^  so  as  to  change 
the  taxation  of  the  lands  of  proprietors^^  as  the  most  appropriate 
words  to  express  the  real  estate  of  the  iahabita&ts  of  the  dis* 
trict  But  the  same  form  of  expression  is  adopted  in  the  addi-* 
tioual  statute  of  1851,  c.  303^  which  has  strongly  confirmed  us 
in  the  opinion  th^t  the  first  named  act  was  intended  to  restrain: 
towns  from  changing  the  territprial  limits  of  school  districts,  in- 
such  manner  as  to  affect  taxatio^i  of  real  estate,  oflenef  than 
once  in  ten  years*  The  additional  act  gave  a  full  opportunity 
to  each  town  once  to  make  any  changes  in  the  districts  within 
ten  years  after  the  passage  of  the  first  aot,  and  was  enacted  to 
secure  that  object  This  seems  to  assume  as  the  eonstroction 
of  the  original  aot  a  restriction  of  the  alterations  to  the  period 
of  ten  years,  and  provide  that  no  change  in  the  districta  before 
the  act  of  1849  shall  debar  the  town  from  redistricting  once 
after  the  passage  of  that  act. 

The  town  of  Danvers  had  made  changes  in  their  school  dis* 
tricts,  and  redistricted  the  town  by  their  vote  of  April  7th  18^ 
This  under  these  statutes  had  exhausted  their  powers ;  and  the 
vote  of  June  23d  1856,  making  furt;her  changes  in  the  disteiei 
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was  unantborized,  and  a  taic  voted  and  assessed  upon  School 
District  No.  5,  as  constituted  by  thil^  latter  yote,  was  an  illegal 
assessment,  and  the  plaintiff  is  entitied  to  recover  the  money  he 
Has  paid  in  discharge  of  the  tax  assessed  and  collected  of  him. 

Judgment  for  the  plainHff. 


Susan  C.  Cram  vs.  James  W.  Bailey  &  another. 

The  owDer  of  property,  by  joining  in  a  mortgage  of  it  from  another  person,  does  not  estop 
bSms«lf  to  assert  his  title  as  agafaut  any  one  bat  the  iiMirtga|;ee;  and^  in  an  action  of  tres- 
pass against  an  officer  attaching  it  aa  the  property  <d  that  person,  may  reooyer  the  fhll 
yalue  of  the  property,  notvdtlistanding  a  settlement  made  between  the  attaching  cred- 
itor and  the  mortgagee  without  the  mortgagot^s  assent 

Action  of  tort  against  a  deputy  sheriff  and  his  assistant, 
for  taking  and  carrying  away  personal  property.  The  defend- 
ants denied  that  it  was  the  property  of  the  plaintiff^  and  jnstt* 
fied  under  a  writ  of  attachment  against  Maria  A.  Gram. 

At  the  tiial  in  the  court  of  commcm  pleas  before  Briggs^  J , 
it  appeared  Aat  by  a  mortgage,  dated  December  6th  1854^  made 
by  said  Mcoiai  and  signed  also  by  the  plaintiff,  and  duly  recorded, 
this  and  other  property  were  conveyed  to  Ebenezer  B.  Chase, 
to  secure  the  payment,  in  sixty  days  from  date,  of  fifty  dollars 
due  him  from  said  Mazia,  the  pl^ntiff 's  daughter,  with  whom 
she  lived,  and  in  wbdee>  house  the  property  was ;  and  that  Chase, 
when  be  recaved  tbe  mortgage,  and  the  defendants,  when  they 
took  this  property,  knew  that  it  was  the  plaintiff's. 

The  defendants  requested  the  judge  to  instruct  the  jury  that 
the  mortgage*  of  this  property  by  the  daughter,  assented  to  in 
writing  by  the  plaintiff,  and  recorded,  rendered  the  property  lia- 
ble to  attachment  as  the  daughter's,  and  estopped  the  mother 
to  maintain  this  action.    But  the  judge  refused. 

The  defendants  also  contended  that  the  plaintiff  could  at 
most  recover  only  the  value  of  the  right  of  redeeming  the  prop* 
erty  from  the  mortgage ;  and  that  the  jurv,  in  assessing  dam- 
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ages,  shonld  deduct  the  amount  of  the  mortgage  debt.  But  the 
judge  ruled  that  the  plaintiff  was  entitled  to  recover  if  anything 
the  full  value  of  the  property. 

The  defendants,  in  mitigation  of  damages,  also  offered  in  evi- 
dence an  agreement  signed  by  Chase,  by  which,  in  consideration 
of  having  received  from  the  defendant  Bailey  $25,  the  proceeds 
of  a  part  of  the  property  mortgaged  and  attached  as  aforesaid, 
he  released  said  defendant  and  the  attaching  creditors  from  all 
claim  for  damages  on  account  of  that  part  of  the  property.  But 
the  judge  rejected  the  evidence  as  incompetent  and  immaterial. 

The  jury  found  for  the  plaintiff,  and  the  defendants  excepted. 

R.  OrosSf  for  the  defendants. 

D.  SaunderSj  Jr.^  for  the  plaintiff. 

By  the  Court.  1.  The  plaintiff's  right  in  her  property  was 
not  devested  or  changed,  as  against  strangers,  by  reason  of  her 
having  mortgaged  it  for  her  daughter's  debt.  As  against  all 
persons  but  the  mortgagee  and  those  claiming  under  him,  she 
had  the  right  of  property  and  of  possession,  and  can  maintain 
-this  action. 

2.  The  measure  of  damages  to  the  plaintiff  was  the  value  of 
the  property  at  the  time  when  it  was  taken.  The  fact  that  a 
third  person  had  a  claim  upon  it  did  not  diminish  the  plaintiff's 
daim  for  damfl^es.     UUman  v.  Barnard^  7  Gray,  598. 

3.  The  settlement  made  by  the  attaching  ^editors  with  the 
mortgagee,  without  the  plaintiff's  knowledge  or  consent,  did  not 
affect  the  plaintiff's  claim  for  damages.  It  did  not  appear  but 
that  the  daughter  would  pay  the  whole  of  her  debt 

BaecepHom  overmled. 
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J08SPH  P.  Hahbt  v$*  Daniel  Potteb. 

The  Bev.  Sts.  c.  28,  S  154,  requiring  lamber  to  be  surveyed  before  tale,  do  not  vgply  to  « 
sale  in  another  state  of  lamber  in  this  commonwealth. 

Testimony  of  a  purchaser  of  Inmber  that  he  bought  and  paid  for  it  in  another  state,  the 
lunber  being  tbea  in  the  custody  of  an  agent  of  the  seller  in  this  state,  to  whom  the 
seRer  promised  to  writer  that  nothing  more  was  to  be  done  between  the  seller  and  him- 
self in  relation  to  the  sale;  and  that  he  afterwards  saw  it  here;  is  sufficient  evidence  of  a 
delivery  to  be  submitted  to  the  jury. 

Action  of  tobt  for  the  conversion  of  lumber.  Anawer^  that 
the  defendant  took  it  on  mesne  process  against  John  Adams  in 
January  1856 ;  and  that  any  previous  sale  of  it  by  Adams  to 
the  plaintiff  was  void,  because  fraudulent,  and  because  the 
lumber  had  not  been  previously  surveyed  as  required  by  law. 

At  the  trial  in  the  court  of  common  pleas  before  MeUen,  C.  J., 
the  plaintiff  testified  that  he  bought  the  lumber  from  Adams  at 
Fraokforti  Maine,  in  October  18S5»  and  took  two  bills  of  sale 
of  it,  and  paid  for  it  by  his  promissory  notes ;  that  the  lumber 
was  then  lying  on  certain  wharves  in  Beverly  in  this  county,  in 
the  custody  of  John  H.  Cross,  an  agent  of  Adams,  and  to 
whom  Adams  («omised  to  write ;  that  nothing  more  was  to  be 
done  between  himself  and  Adams  in  relation  to  the  sale ;  that 
the  lumber  was  bought  by  the  marks  of  the  survey  made  in 
Maine,  and  was  not  surveyed  in  Massachusetts  before  its  at- 
tachment  by  the  defendant;  and  that  in  the  £all  of  1855  he 
saw  it  in  Beverly.  The  plaintiff  offisred  no  further  evidence 
of  deUvety,  but  rested  his  ease. 

The  defendant  asked  the  presiding  judge  to  rule,  <<  that  the 
plaintiff  could. not  maintain  his  action,  because, 

^  1st  It  did  not  appear  by  the  evidence  introduced  by  the 
plaintiff  that  there  was  any  such  delivery  as  would  perfect  the 
sale  from  Adams  to  the  plaintiff. 

^^  2d.  It  appeared  from  the  evidence  that  the  sale,  if  any  there 
was,  was  in  violation  of  the  provisions  of  the  Bev.  Sts.  c.  28^ 
§  154,  and  was  therefore  void." 

The  presiding  judge  refrised  so  to  rule ;  but  ruled,  and  subse- 
8* 
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quently  instracted  the  jury, ''  that  if  nothing  more  remained  to 
be  done  between  the  parties,  and  if  the  plaintiff  prior  to  the 
attachment  liad  been  to  BeTerly,  to  the  place  where  the  lumber 
was,  and  had  exercised  acts  of  ownership  over  it  by  virtue  of 
his  purchase,  and  treated  it  as  his  property,  that  would  consti- 
tute a  delivery  of  it ; "  and  <'  that  if  the  contract  was  executed, 
and  the  possession  of  the  property  bad  passed  to  the  plaintifi^ 
and  he  was  holding  tinder  that  purchase  when  it  was  attached 
by  the  defendant,  it  was  not  a  matter  that  would  avoid  the  con- 
tract that  there  had  been  no  survey  of  the  lumber  in  this  state 
before  such  attachment,  or  before  the  delirery  of  the  himber  to 
the  plaintifil''  The  jury  returned  a  verdiet  for  tbe  plaintiff,  and 
the  defendant  allied  exceptions. 

J.  A.  Qillisj  for  the  defendant 

O.  P.  Lordy  for  the  plainlii!: 

Merrick,  J.  Tbe  plaintiff  olaima  tbe  lumber  under  two  bflls 
of  sale  thereof  from  John  Adams.  The  ooutraet  of  sale  was 
made  and  completed  in  the  State  of  Maine,  where  the  vendot 
and  vendee  then  both  were;  but  the  lumber  thus  bcM  was 
then  lying  on  a  wharf  m  Beverly  in  this  state.  It  does  not 
appear,  and  it  has  not  been  suggested,  that  the  contract  of  sale 
was  in  contravention  of,  or  invalid  under,  the  hiwff  <tf  the  State 
of  Maine.  It  cannot  be  affected  by  the  provfaions  of  tiie  stat- 
ute of  this  commonwealth,  Bat.  Sts»  c.  38|  §  154,  which  bas  no 
extraterritorial  operation.  And  being  legal  and  valid  by  tiie 
laws  of  the  state  whne  the  contract  was  made,  the  biSs  of  sale 
made  for  a  good  and  valuable  coadderation  transferred  the  prop- 
erty to  the  plaintiff  from  Adams,  and  the  sale  was  tfaefeupon 
effectual  against  him,  and  against  all  other  persons,  except  sub- 
sequent bona  fide  purohasers  and  attaching  credHors,  who  should 
obtain  possession  thereof  before  there  was  any  driivery  to' or 
possession  taken  by  the  plaintiff  of  the  same. 

Whether  there  was  any  such  delivfory  or  poseession  taken  by 
the  plaintiff  of  tiie  lumber  before  it  wua  attached  by  the  defend- 
ant was  submitted  to  the  jury  upon  proper  and  oonect  ioistrac- 
tions ;  and  their  verdict  is  decisive  upon  that  question. 
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EzBA  B.  Wbi^cb  &  others  vs*  WASHiiiGToif  Msrrill. 

Tn  an  action  for  the  price  of  goodH  delivered  to  a  third  person  on  the  alleged  credit  of  the 
defendant,  the  plaintiff  cannot  give  in  evidence  his  previous  direction  to  his  servant  to 
nAiM  A  ftvth^jondit  t9  that  person. 

Action  of  contract  for  the  price  of  meat  delivered  to  Mi* 
cbael  Comody  on  the  credit  oi  th«  defendant 

At  the  trial  in  the  court  of  common  pleas,  before  Bishop^  J.| 
Amos  Bailey  testified  that  while  in  the  employ  of  the  plaintiffii 
in  1853  he  sold  meat  to  Comedy  a  few  times,  and  was  then 
directed  by  the  plaintiffs  not  to  trust  him ;  that  on  the  4th  of 
July  the  defendant  asked  him  to  let  Ckunody  have  meat  and 
that  he  would  see  that  it  was  paid  for ;  that  he  subsequently 
fornished  meat  to  Comody  on  the  'expectation  that  the  defend- 
ant would  pay  for  it ;  that  Comody  never  paid  him  anything 
after  sedd  4th  of  July,  and  that  he  had  never  called  on  Comody 
for  pay. 

Daniel  Morse,  one  of  the  plaintiffs,  testified  that  Comody  had 
meat  till  the  4th  of  July;  that  he  made  out  Comedy's  bill  till  the 
Ist  of  July  and  sent  it  over  by  Bailey.  The  plaintiffs  then  asked 
what  directions  the  witness  gave  Bailey.  To  this  the  defendant 
objected.  But  the  objection  was '  overruled ;  and  the  witness 
answered  that  he  directed  Bailey  not  to  let  Comody  have  any 
more  meat  if  he  did  not  pay  that  bill.  ;  The  witness  then  fur* 
ther  testified  that  subsequently  he  had  an  interview  with  the 
defendant,  who  requeated  him  to  let  Comody  have  meat  and  he 
would  see  the  witness  paid ;  that  be  let  Comody  have  the  meat, 
expecting  the  defendant  to  pay  for  it ;  and  that  b^  did  not  call 
on  Comody  to  pay  for  any  meat  furnished  after  the  4th  of  July 
The  verdict  being  for  the  piadntiflb,  the  defendant  excepted. 

K  W.  Hcurmon^  for  the  defendant 

N.  &  Bmocy  for  the  plaintifb. 

BiGBLow,  J.  The  testimony  of  one  of  the  plaintiffs  as  to  the 
direction  given  to  his  servant  to  refuse  a  further  credit  to  the 
person  to  whom  the  meat  was  furnished  was  incompetent    It 
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was  res  inter  alios^  and  had  no  legitimate  bearing  on  the  issue 
before  the  jaiy.  The  question  was  not  as  to  the  direction  given 
by  the  plaintiff  to  bis  servant  concerning  ihe  credit,  bnt  to  whom 
was  the  credit  actnaUy  given.  A  similar  point  was  raised  in 
Nuttings  V.  Pag'e^  4  Gray,  584,  and  it  was  there  held  that  such 
evidence  was  inadmissible.  ExcepHont  mgkMnedL 


John  M.  Anderson  &  another  9s.  Incsbasb  H.  Brown* 

Umder  Rev.  Sts.  c.  90,  }  19,  a  review  may  be  gnoted  by  Ike  ooart  ef  eennoa  pleae  «f  a 
judgment  of  that  ooart,  affirming  a  judgment  of  a  justice  of  the  peace  on  the  com- 
plaint of  the  defendant  in  review. 

Oi  a  Witt  of  review  of  a  Jadgnent  of  the  oomt  of  eomiMm  pluHV  •Bnekag^  mt  eoM^hdnt 
of  the  defendant  in  review,  a  judgment  of  a  justice  of  the  peaee,  from  which  an  afpeal 
had  been  taken  by  the  plaintiff  in  review,  but  not  entered,  the  case  must  be  tried  on  its 
meritB,  as  if  an  appeal  had  been  d^ly  entered. 

In  a  writ  of  review  of  a  judgment  of  the  coart  of  common  pleaa,  an  omietion  to  idlefe  that 
the  Judgment  was  rendered  on  complaint  of  the  defendant  In  review  in  aiBxmanee  of  a 
judgment  of  a  justice  of  the  peace  is  no  variance. 

Writ  op  review,  granted  by  the  court  of  common  pieas,  of 
a  judgment  described  in  the  declaration  as  rendered  by  I9iat 
court  in  favor  of  the  defendant  in  review  against  the  plaintiff 
in  review  in  an  action  of  tort.  Trial  in  the  court  of  common 
pleas  before  Perkins^  J.,  to  whose  rulings,  stated  below,  the  de- 
fendant in  review  alleged  exceptions. 

The  judgment  sought  to  be  reviewed  was  in  fact  rendered  by 
that  court,  upon  complaint  of  the  defendant  in  review,  in  affirm- 
ance of  a  judgment  of  a  justice  of  the  peace,  in  an  action  of 
tort  brought  by  the  plaintiffs  in  review  against  the  defendants 
in  review,  from  which  the  plaintiffs  in  review  had  taken  an 
appeal  which  they  had  neglected  to  enter.  This  appearing  by 
certified  copies  of  the  proceedings  before  the  justice,  of  said 
complaint  to  the  court  of  common  pleas  and  of  the  judgment 
thereon,  as  produced  and  filed  in  court  by  the  plaintiffs  in  re- 
view }  the  defendant  demurred'  to  the  writ  and  declaration,  upon 
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tbe  ground  that  a^writ  of  review  did  not  lie  in  snch  ease^  But 
the  judge  overraled  the  demmven' 

The  defendant  in  reriew  then  (^i<oved  the  facts  above  stated, 
and  the  granting  of  this  writ  of  review  by  the  ooart  of  oommon 
pleas  on  petition ;  and  rested  his  chse ;  and  asked  the  court  to 
n;^  that  the  merits  of  the  original  action  tried  before  the  jastice 
were  not  open  in  this  action,  and  that  he  had  therefore  made 
out  his  case,  and  the  judgment  of  the  court  of  common  pleas 
should  be  affirmed.  But  the  jndge  refused  so  to  rale,  and  ruled 
that  the  defendant  in  review  must  ^o  into  tbe  merits  of  the 
original  action  to  make  out  a  oase  for  affirmation  of  the  judgw 
ment 

The  defendant  also  contended  that  there  was  a  variance  be^ 
tween  the  declaration  and  the  proof,  because  tbe  declaration 
did  not  show  that  the  judgment  of  the  court  of  common  plea» 
was  rendered  on  the  complaint  of  the  defendant  praying  for  an 
affirmation  of  the  judgment  of  the  justice  of  the  peace.  But 
the  judge  overruled  the  objection,  and  a  verdict  was  taken  for 
the  plaintiffs  in  review,  subject  to  exceptions; 

X  H.  Robinson^  for  the  defendant  in  review. 

X  A.  GHlliSj  for  the  plaintiffs  in  review. 

Dewet,  J.  That  a  writ  of  review  may  properly  be  allowed 
to  be  brought  to  reverse  a  judgment  of  the  court  of  common 
pleas  rendered  upon  the  complaint  of  the  defendant  in  review, 
praying  for  the  affirmation  of  a  judgment  of  a  justice  of  the 
peace,  seems  fully  settled  by  the  analogous  case  of  BowdUck 
Mutual  Fire  Ins.  Co.  v.  Winslow^  3  Gray,  415.  The  language 
of  the  Rev.  Sts,  c,  99,  §  19,  clearly  embmoes  a  case  of  this  kind. 

When  such  review  is  allowed,  and  the  writ  properly  issued, 
the  case  is  open  to  be  tried  upon  its  merits,  as  in  other  cases  of 
writs  of  review.  It  was  therefore  the  duty  of  the  plaintiff  in 
the  <Hfiginal  action,  on  the  trial  of  tbe  writ  of  review,  to  produce 
tbe  proper  evidence  to  substantiate  his  claim,  in  the  same  man- 
ner as  would  have  been  required,  had  the  appeal  been  duly 
entered  and  no  proceedings  taken  place  or  complaint  been  filed 
fer  affirmation  of  tbe  judgment  of  the  justice  of  the  peace. 
Tbe.jadgmeat  of  the  justice  was  no  longer  a  valid  indgment, 
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because  an  appeal  had  been  duly  taken  therefrom.  The  jndg* 
ment  of  the  court  of  common  fdeas,  affirming  that  judgment  on  a 
complaint^  had  been  opened  by  the  granting  of  a  writ  of  review. 
The  defendant  in  error  could  not  therefcxe  property  rest  his  case 
upon  any  former  judgment,  but  mnst  present  proper  proofs  to 
maintain  his  daim.  The  court  of  common  pleas  tiierefore  prop«> 
erly  ruled  that  the  evidence  introduced  by  the  defendant  in  error 
did  not  entitle  him  to  a  judgment  in  hie  favor. 

We  perceive  no  ground  for  sustaining  the  position  of  the  de* 
fendant  in  error,  that  judgment  should  have  been  rendered  in 
his  favor  on  account  of  a  variance  in  the  recital  of  the  writ  of 
review  as  to  the  nature  of  the  judgment  sought  to  be  set  aside 
by  the  writ  of  review.  Exceptions  overruled 


Benjamin  B.  Fitller  vs.  Salem  and  Danvers   Loan  and 
Fund  Association. 

Under  a  by-law  of  a  loac  and  fbnd  assodaHoo,  providing  that  *'  in  case  anj  member  by  rea- 
son of  sickness  or  removal,  or  throagh  misfortmie,  is  unable  to  oontinne  the  iMyment  of 
his  subscription,  he  may  give  notice  to  the  tecretarr  of  an  intention  to  withdraw  flrom  the 
association ;  and  in  case  the  directors  are  satisfied  as  to  the  grounds  of  withdrawal,  his 
whole  amoont  of  subseription  shall  be  tetomed  except  the  entnmce  fte;  *'  and  that  **■  aajr 
person  wishing  to  withdraw  for  the  above  reasons  or  otherwise,'*  and  who  ehaU  have  been 
a  member  for  a  certain  time,  '*  and  be  clear  of  the  books,"  shall  be  entitled  to  a  certain 
interest  on  that  amount;  any  person  having  been  a  member  fbr  that  time,  and  '*  clear  of 
the  books,**  may  witiidraw  withoot  leave  of  the  directors. 

The  SL  of  1854,  c  i54,  §  8,  conferring  on  this  court  jurisdiction  in  equity  of  all  disputes 
between  loan  and  tOnd  associations  and  their  members  does  not  affect  the  right  of  anv 
member  to  sne  the  association  at  law. 

Action  of  contract  against  a  loan  and  fnnd  association, 
incorporated  under  9i.  1854|  c.  404,  to  recover  back  the  amount 
of  the  plaintiff's  subscription. 

The  parties  submitted  the  case  to  the  judgment  of  the  court 
upon  the  following  facts :  ^*  The  plaintiff  at  the  date  of  the  writ 
had  been  a  member  of  the  association  lor  two  years  and  more, 
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and  was  <  dear  of  the  books ; '  and,  a  month  or  two  befoie  the 
action  was  oommenced,  gare  a  written  notice  to  die  secretary 
of  the  assoetation  of  his  desire  to  withdraw  from  the  associa- 
tioBi  which  notice  was  commnnioated  to  the  board  of  directors ; 
but  the  directors  refused  to  permit  the  plaintiff  to  withdraw, 
because  they  were  not  satisfied  with  the  grounds  of  withdrawal, 
and  upon  demand  refnsed  to  pay  the  plaintiff  the  amount  of 
bis  subscription  and  interest  The  defendants'  *^  articles  of 
association  "  iHr  by*laws  were  made  part  of  the  case.  The  only 
one  that  bears  upon  it  is  copied  in  the  margin.* 

J*  W>  BanUKUl^  for  the  plaintiff 

J^  Ju  QiUiSy  for  the  defendants. 

jDewbt,  J.  The  twentieth  of  the  ^  articles  of  association  " 
of  the  defendants  clearly  contemplates  the  case  of  a  withdrawal 
of  shares  from  the  common  fund  under  certain  contingencies. 

In  addition  to  the  provision  for  refunding  to  the  widow  or 
next  of  kin  of  a  deceased  member,  a  further  provision  is  made 
ior  withdrawal  by  a  living  member,  who  ^by  reason  of  sick- 
ness or  removal,  or  through  misfortune,  is  unable  to  continue 


*  Article  XX.  Withdrawal  of  Shares,  In  case  of  the  death  of  any  mem- 
ber, the  amount  paid  into  the  society  shall  be  refunded  to  his  widow  or  next  of 
kin,  or  shall  belong  to  his  executors  or  administrators,  who  shall  enjoy  the  same 
benefits  and  advantages  and  be  subject  to  the  same  liabilities  as  the  original 
bolder  enjoyed  or  was  subject  to ;  provided  the  same  be  claimed  dnring  the  exist- 
enee  of  the  association,  but  if  not,  shall  be  forfeited  to  the  association.  When 
there  is  more  than  one  executor  or  administrator,  the  first  named  only  in  the 
letters  testamentary,  or  of  administration,  shall  vote  at  the  meetings  of  the  asso- 
ciation. And  in  case  any  member  by  reason  of  sickness  or  removal,  or  through 
misfortune,  is  unable  to  continue  the  payment  of  his  subscription  to  the  society, 
he  or  she  may  give  notice  to  the  secretary  of  an  intention  to  withdraw  from  the 
association ;  and  in  case  the  board  of  directors  are  satisfied  as  to  the  grounds  of 
withdrawal,  the  whole  amount  of  subscription  paid  by  the  party  into  the  associ- 
ation shall  be  returned,  with  the  exception  of  the  entrance  fee.  Any  person 
wishing  to  withdraw,  for  the  above  reasons  or  otherwise,  and  whp  shall  have  been 
a  member  of  the  association  two  years,  and  be  clear  of  the  books,  shall  receive 
an  interest  of  four  per  cent,  and  any  member  of  more  than  three  years'  stand- 
ing; diall  be  entitled  to  an  interest  of  five  per  cent,  on  the  amount  of  funds  paid 
by  snch  msmber  or  membera  into  the  funds  of  the  association. 
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the  paynoent  of  bk  sabacription  to  the  society;  he  may  ghe 
nctice  to  the  seoietary  of  an  iatentioii  to  withdraw  from  Hie 
association ;  and  in  case  the  board  of  direotore  are  satisfied  as 
to  the  grounds  of  the  withdrawal,  the  wiiole  amount  of  sofa^ 
scription  paid  by  the  party  into  the  asaoeiation  shall  be  retitrnedy 
with  the  exception  of  the  entrance  fee.'' 

The  case  of  the  plaiaiiff  is  not  however  within  this  provision 
but,  as  he  contends,  is  embraced  by  the  inrther  provision,  that 
^^  any  person  wishing  to  withdraw,  for  the  above  reasons  or  other- 
wise, and  who  afaali  have  been  a  member  ci  the  association 
two  years,  and  be  dear  of  the  books,  shaH  receive  an  interest 
of  four  per  cent  on  the  amount  of  funds  paid  by  so4^h  mem- 
ber into  the  funds  of  the  association.'^  It  is  under  this  clatise 
that  the  claim  of  the  plaintiff  can  be  maintained,  if  at  alL 

The  defendants  insist  that  no  member  of  the  association  has, 
.under  any  drcumstaoces  or  at  any  time,  a  right  to  withdraw 
without  the  assent  of  the  directors.  Such  may  have  been  the 
purpose  and  intent  of  the  framers  of  the  articles  of  tiie  associ- 
ation. It  is  certainly  to  be  regretted  that  so  important  a  matter, 
and  one  that  may  so  deeply  affect  the  interests  of  the  associ- 
ation, should  not  have  been  made  entirely  obvious  and  un- 
questionable. Oiving  the  natural  construction  to  the  language 
actually  used,  the  court  is  of  opinion  that  the  last  clause  has 
given  the  broad  and  unqualified  right  to  withdraw  from  the  as- 
sociation, in  favor  of  any  person  who  shall  have  beep  a  mepib^ 
of  the  association  two  years,  and  be  clear  of  the  books ;  and  that 
such  person  may,  upon  proper  notice  of  his  wish  to  withdraw, 
insist  upon  the  repayment  of  the  amount  he  has  advanced  to 
the  association,  with  interest  at  the  rate  of  four  per  cent,  per 
annum.  This  latter  provision  embraces  not  only  those  persons 
wishing  to  withdraw  for  the  reason  of  ^  being  unable  to  continue 
the  payment  of  their  subscriptions  by  reason  of  sidcness  or 
removal,  or  ttirough  misfortune,"  but  also  persons  wishing  to 
withdraw  "for  the  above  reasons,  or  otherwise."  We  under- 
btand  this  latter  expression  to  be  unlimited  as  to  the  causes  of 
wishing  to  withdmw  from  the  association,  and  not  confined  to 
those  upon  which  the  board  of  directors  are  to  be  saHiflfied ;  and 
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A  ia  uofiier  iim  viesB^.of  that'  provkflou  that  we  are  of  opinion  that 
ibis  action  can  be  maintaiBecU 

It  was  further  objected  that  by  ^  8  of  8t.  1854,  c.  454,  the 
jurisdietion  orer  aaj  cliimfl  or  diappites  arbiog  between  such 
eorporatioa  ajid  its  memi^erg  was  exclusively  a  jurisdictioii  io 
equity  by  this  court  But  we  tbiok  that  provision  is  only  a 
camulative  one,  leaving  the  paities  to  jprooeed  also  at  common 
law»  wherever  a  proper  case  for  a  oomtncm  laf\v  remedy  was 
shown.  Upon  the  constmction  whioh  -we  hav«  given  to  the  arti* 
dcs  of  .association,  a  simple  dnty  esistod  on  the  part  of  the 
defendants  of  paying  ov^  to  the  plaintiff  the  aiooant  of  bi| 
sohscription  to  the  Associatien,  with  interest  at  the  i«ite  of  fom 
per  centum.  There  ie  nothing  before  us  to  show  that  i&is  is 
not  an  entirely  solvent  oorporation,  or  that  any  cause  ^qcists  for 
a  pro  rata  distribution  of  assets,  of  a  fond  insnfficient  to  dis* 
ehasge  ail  f^ilar  existiag  daimsi    Judgment  for  the  plaifUijf. 


Samuel  E.  Pba^odt  v&.  Counts  CoAOiiBBiQiijBBS  of  E^sjpx* 

Under  (he  'B^.  Sts. «.  7,  i  18,  and  BL 1889, 1. 189,  S  %  <>^P«  belonging  to  a  partnenblii 
and  employed  in  its  business  are  to  be  taxed  to  the  partners  Jointly  in  the  town  where 
their  biuuiese  is  canrled  on,  and  not  separate  at  their  plaeas  of  residence. 

PsTiTioN  for  a  writ  of  certior^  to  quash  the  proceedings  of 
the  county  ooimnissioners,  refusing  to  ab^te  a  tax  assessed  by 
the  city  of  Balem*  The  case  vras  submitted  to  the  decision  of 
the  court  upon  the  following  facts : 

The  petitioner  resides  in  Salem,  and  is  a  member  of  the  firm 
of  Curtis  &  Peabody,  merchants,  whose  place  of  business  is  in 
Boston ;  Fraads  Coirtis,  the  other  partner,  residing  in  Roxbury. 
All  the  property  lOf  the  partnership  is  invested  in  ships  and  ves* 
sels,  which  are  Registered  in  the  names  of  Cortis  and  Peabody 
individually,  as  partowners,  cmifomiably  to  the  }aws  of  the 
United  St^ttes,  although  the  vesseb  ave  regarded  and  treated  as 
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partnership  property.  The  partnership  is  taxed  in  Boston  on 
its  joint  property.  The  tax  in  question  was  assessed  on  the 
petitioner's  share  in  these  vessels. 

W.  C.  EndicoU,  for  the  petitioner.  By  the  Bev.  Sts.  c.  7,  ^  9, 
all  personal  property,  except  in  the  cases  enumerated  in  §  10^ 
shall  '<  be  assessed  to  the  owner  in  the  town  where  he  shaU  be 
an  inhabitant."  This  aj^lies  to  individuals  only^  who  are  to  be 
taxed  at  their  place  of  residence.  By  §  13  partners  in  business 
are  to  be  ^^  jointly  taxed,  nnder  their  partnership  name,  in  the 
town  where  their  basiness  is  carried  on,  for  all  the  personal 
property  employed  in  such  business;",  thus  recognizing  that,  for 
the  purposes  qf  taxation,  a  partnership  haa  a  place  of  residence. 
3ee  Lee  v.  TempkUm,  6  Gbray,  579.  This,  like  other  laws  gov- 
eirning  partnership  property,  treats  it  as  a  whole,  without  regard 
to  the  several  interests  of  the  partners. 

The  S^  of  1839,  c  139,  is  in  amendment  of  §§9, 10,  and  not  of 
§  13,  of  c.  7  of  the  Rev.  Sis.  Section  1  of  the  St.  of  1839,  con- 
ceming  stock  in  trade,  enlarges  the  provisions  of  cL  1  of  the  Rev. 
Sts.  c.  7,  §  10 ;  the  provision  about  horses  in  §  2  of  Si.  1839 
applies  to  cl.  3  of  said  §  10 ;  and  the  object  of  the  provision  that 
^  all  ships  or  vessels,  at  home  or  abroad,  shall  be  taxed  to  the 
owners  in  the  towns  where  they  reside,"  is  to  determine  where 
ships  shall  be  taxed,  whether  at  home  or  abroad,  or  wherever 
registered.  The  general  object  of  the  St.  of  1839,  c.  139,  was 
to  determine  by  law  where  property  should  be  taxed,  which 
was  movable  and  not  always  in  the  same  place,  and  which  was 
owned  by  persons  who  had  a  place  of  business,  or  whose  prop- 
erty was  sometimes  placed  or  registered  in  towns  other  than 
where  they  resided.  There  was  no  reason  for  thus  legislating 
for  partnership  property,  with  regard  to  which  there  were  no 
exceptions  in  the  statute,  and  no  such  difficulty  could  arise. 

Section  2  of  St.  1839,  c.  139,  therefore  only  provides  that 
ships  and  vessels  shall  be  taxed  where  the  owner,  if  an  indi* 
vidual,  resides ;  or,  if  a  partnership,  has  its  place  cff  business  or 
statute  residence ;  and  thus  does  not  change  the  law  as  to  the 
taxation  of  partnership  property. 

Z  A.  OUliSf  for  the  respondents.    The  provision  of «  St.  1839. 
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e.  189,  (  2,  that  ^  all  ships  and  ▼essels,  at  home  or  abroad,  shall 
be  taxed  to  the  owners  in  the  towns  where  they  reside,'*  controls 
§  13  as  well  as  the  other  sections  of  the  Rev,  Sts.  c.  7,  even  if 
ships  and  vessels  are  to  be  regarded  as  partnership  property* 
Otherwise,  it  would  have  no  appHcation  to  ships.  See  also  U.  S. 
St  1850,  c.  27,  9  Sts.  at  Large,  440.  There  is  no  authority  for 
the  constmction  that  ^  residence  "  means  ^  place  of  bnsiness." 

By  the  Coubt.  The  general  role  established  by  the  Rev.  Sts. 
e.  7,  §  9,  is  fliat  persons  are  to  be  taxed  on  their  personal  prop- 
erty in  the  town  of  their  residence.  By  §  18  partners  are  to  be 
taxed  as  a  sole  party,  and  the  place  of  business  of  partners  is 
likened  to  the  domicil  of  an  individual.  Section  2  of  the  SL 
of  1839,  c.  139,  did  not  alter  this,  but  provided  where  movable 
property,  as  horses  and  vessels,  should  be  taxed. 

WrU  of  certiorari  to  issued 


William  Halb  vs.  Timothy  Husb. 

A  Judgment  on  an  award  In  fkvor  of  the  bnikler  agalntt  the  owner  of  a  honie,  npon  a  fiM>- 
miflrion  «f  all  demands  between  them,  ia  no  bar  to  an  action  againet  the  builder  by  the 
owner  to  recover  a  aum  which  he  la  subeequently,  though  before  laying  the  amount 
awarded,  obliged  to  pay  to  discharge  the  mechanic's  Hen  of  a  workman  employed  by 
the  builder,  which  haa  not  been  indaded  in  the  award.  And  the  owner  may,  withoot 
imviooa  demand  or  notiea,  maintain  aneh  action,  to  leooTer  the  amount  so  paid,  inclnd- 
ing  the  costs  of  the  proceeding  to  enforce  the  mechanic's  lien. 

The  testimony  of  arbitrators,  or  a  majority  of  tiiem,  is  admissible  to  show  whether  a  cer- 
tain claim  was  indodad  in  their  awaid. 

Action  of  contract  for  money  paid  to  the  defendant's  use. 
At  the  trial  in  the  court  of  common  pleas,  before  Melletij  C.  J., 
it  appeaired  that  in  1853  the  defendant  began  to  build  a  bouse 
for  the  plaintiff,  but  before  it  was  finished  a  disagreement  arose 
between  thegi,  and  in  January  1854  the  defendant  sued  the 

*  But  by  St,  1859,  c.  114,  "  taxes  on  ships  or  vessels,  owned  by  a  copartner- 
ship, shall  be  assessed  to  each  copartner,  to  the  extent  of  his  interest  therein,  in 
the  town  or  city  wherein  he  rendds.** 
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plaintiff;  and  that  in  March  the  parties^lyjr  MbniiMoo  befoe  a 
justice  of  the  peace,  referred  ^  all  matters  «nd  deoMtnds  b^ween 
them  "  to  three  artMtratore,  who  in  May  awarded  to  the  defend- 
ant a  specific  sum,  for  whieb  ai  June  tenn  he  (ditaioed  judgment 
and  executioo,  upon  which  on  the  6th  of  July  1854  n  r^wn  wa9 
made  of  payment  in  fcfU,  exoept  one  hafidrsd  di>Uw3« 

The  plaintiff  was  allowed^  againat  the  defendant's  ofa^eotioo, 
to  offer  evidence  of  the  following  faotst  Hiram  &  Brown,  a 
laborer  who  bad  been  employed  by  the  defeadant  in  building 
the  house,  filed  a  petition  to  enforce  bis  lien  in  January  18&i» 
which  was  ent^ed  at  the  ensuing  March  term  of  the  cQurt  of 
common  pleas,  and  an  order  of  notice  was  thereon  issued  aod 
published,  retiyrnable  «t  Jun^  term,  when  a  ^cl^^  waa  enterec^ 
and  the  cause  continued  until  Mareb  term  1855,  when  the  court 
passed  an  order  for  the  sale  of  the  property  to  satisfy  the  amount 
of  Brown's  bill  and  costs,  which  the  plaintiff  paid.  After  the 
execation  for  the  amount  of  the  award  had  been  issued,  the 
plaintiff's  agent  called  upon  the  attorney  of  the  defendant  and 
of  Brown,  and  told  him  that  Hale  ought  not  to  pay  the  whole 
amount  of  the  execution  as  long  as  Brown's  petition  was  pend- 
ing,  inasmuch  as  the  arbitrators  had  included  Brown's  labor  in 
their  award.  The  attorney  replied  that  it  was  not  so  included 
and  declared  his  intention  to  require  payment  of  both  sums,  but 
consented  that  a  hundred  dollars  should  remain  unsatisfied  upon 
the  execation  until  it  should  be  decided  wbo  should  pay  Brown. 
The  jury  were  afterwards  instructed  that  this  evidence  should 
not  be  considered  as  showing  any  contract  on  the  part  of  Huse, 
but  that  it  was  only  competent  on  the  queetioB  whether  the 
arbitrators  did  in  fact  include  Brown's  claim  in  their  award. 
On  the  21st  of  April  1855  an  alias  execution  was  sued  out  by 
the  defendant  for  the  balance  due,  and  was  afterwards  returned 
satisfied  in  full  by  a  seizure  and  sale  of  the  plaintiff's  property. 

The  judge,  against  the  defendant's  objection,  allowed  two  of 
the  arbitrators  to  testify,  *'  that  in  making  their  award  they  did 
not  take  the  matter  of  Brown's  lien  into  consideration,  but 
allowed  for  all  the  work  done  on  the  house  by  the  defendant  or 
any  of  his  workmen ;  and  that  they  arrived  at  then:  result  by 
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c}edoettBg  from  t)m  oontmofe  price  sacb  enm  as  in  their  jadg* 
KMnt  it  would  coet  to  &aiA  the  house,  disregasding  the  defends 
anfs  bill  for  days^  works.'' 

The  defeactoat  objected  ^^  that  the  action  could  not  be  main* 
taioed,  on  the  ground  that  iUs  was  an  attempt  to  impeach  col" 
laterally  the  award  of  the  referees ;  that  no  action  lies  to  i:eoover 
money  paid  on  a  Judgment  of  court  still  unreversed ;  that  the 
judgment  upon  Brown's,  petition  conld  aot  affect  this  defendanti 
being  res  inler  <Mi0^;  that  as  Hale  paid  the  money  on  Brown's 
decree  of  sale  before  he  satisfied  the  defendant's  execution^  he 
did  not  pay  it  to  the  defendaot/e  use ;  that  the  plaintiff's  proper 
remedy,  if  he  has  any,  was  to  review  or  reverse  the  judgment 
upon  the  award ;  and  that  he  bad  not  called  all  the  referees,  but 
had  undertajkeo  to  show  the  judgment  of  all  by  the  testimony 
of  but  two."  But  the  eovurt  refused  so  to  role,  and  stated  that 
the  j«ry  would  be  ip^troeted  that  the  plaintiff  could  recover,  if 
he  satisfied  them  that  the  referees  ineluded  Brown's  claim  in 
the  award 

The  defeodant  then  ie<ittesited  the  eourt  to  rule,  ^<  that  the 
dcffendaat  was  entitJM  to  a  demand  befeoe  the  aotioa  could  be 
maintained ;  a^id  .that  the  plaintiff  could  not  recover  without 
proof  of  notice  to  .the  defendant  that  payment  had  been  made 
of  Brown's  bilL"     But  this  request  was  oveiruled. 

The  defendant  then  testified,  ^^  that  when  he  met  the  referees 
the  plaiatiff  spoke  of  Brown's  lien ;  that  the  defendant  made 
his  claim  in  writing,  ajud  that  Brown's  daim,  or  the  amount  of 
labor  perforjDfied  by  Brown,  was  not  iadoded ;  that  he  expressly 
told  tbe^  referees  sO|  and  stated  to  them  that  he  did  not  mal»B 
any  cla],m  for  that»  and  reqifiested  thwi  to  omit  it;  and  that 
when  this  suit  was  commenced  he  did  not  know  that  the  ref- 
erees had  not  complied  with  his  request" 

The  defendant  thereupon,  renewing  his  former  requests  fo 
instructions,  also  requested  the  court  to  instruct  the  jury,  ^  that 
if  they  were  affirmatively  satisfied  that  the  defendant  had  had 
no  notice,  as  above,  before  action  brought,  the  plaintiff  could 
not  recover ; "  and  ^  that  if  the  jury  were  satisfied  that  Huse 
expressly  withdrew  the  amount  of  Brown's  labor  from  the  con- 
9- 
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sideration  of  the  referees,  then  it  waB  not  within  the  sobmission, 
and  the  action  conld  not  be  maintained"  Bat  the  court  re- 
fused ;  and  instructed  the  jury  ^  that  even  if  they  were  satisfied 
that  Huse  gave  the  referees  notice  that  he  did  not  claim  that, 
and  they  nevertheless  passed  upon  it,  and  included  it  in  the 
award,  the  defendant  would  be  liable  in  this  action ;  and  that 
the  plaintiff  was  entitled  to  recover,  if  at  all,  the  amount  paid 
by  him  upon  Brown's  petition,  including  the  costs.'' 

The  jury  returned  a  verdict  accordingly,  and  the  defendant 
alleged  exceptions* 

S.  B.  IveSf  Jr.t  for  the  defendant 

O.  P.  Lord,  for  the  plaintiff. 

By  the  Court.  The  proceedings  to  enforce  Brown's  lien 
were  the  basis  of  the  claim  now  in  suit,  and  evidence  of  those 
proceedings  was  therefore  rightly  admitted. 

The  statement  of  the  defendant's  attorney  was  competent  evi- 
dence against  his  principal,  as  an  admission  about  a  matter  in 
which  he  was  an  authorized  agent 

The  evidence  of  the  arbitrators  was  not  offered  to  impeach 
their  award,  but  to  show  that  this  daim  was  not  induded  in  it ; 
and  for  this  purpose  was  clearly  admissible.  And  the  oUiga^ 
tion  of  Huse  to  Hale,  now  sought  to  be  enforced,  could  not 
have  been  embraced  in  the  submission  to  arbihtition,  because 
it  did  not  become  a  debt  until  Hale  had  paid  Brown.  Hale 
could  not  safely  pay  Brown  till  judgment ;  but  then  it  became 
the  duty  of  Huse  to  save  Brown  harmless.     This  he  did  not  do. 

Huse  knew  of  Brown's  claim,  and  therefore  no  notice  to  him 
was  necessary.  And  the  costs  were  rightly  included,  for  Huse 
might  have  stopped  them  at  any  time  by  paying  Brown's  claim. 

Exeepiions  overruletL 
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JxKn  C.  Ijanolet  vs.  Boston  and  Mains  Railroap 

i  nrilroftd  oorporttloii  ineorporated  by  Itw  In  this  state  it  not  txempted  ftom  liability  ibr 
the  loea  ef  good*  deUvend  to  it  to  be  carried  orer  part  of  iu  road  to  the  state  line,  bj 
having  previoaslj  leased  that  part  of  its  road  to  a  corporation  established  by  law  m  an 
adjoining  state,  whose  road  connects  with  it  at  the  state  line. 

Action  op  contract  agaitiBt  the  defendants  as  oommon  car- 
riers, to  recover  the  value  of  goods  delivered  to  them  to  be  for* 
warded  to  Bethel,  Vermont,  and  destroyed  by  fire  m  tibeir  station 
at  Lawrence  in  this  county. 

At  the  trial  in  the  court  of  common  pleas  it  appeared  that 
the  defendants  were  the  owners  of  the  Methaen  Branch  Rail* 
road,  connecting  with  their  main  road  and  extending  thence 
northwardly  to  the  line  between  the  states  of  Massachusetts 
and  New  Hampshire,  where  it  connected  with  the  road  of  the 
Manchester  and  Lawrence  Railroad  Corporation,  established 
under  the  laws  of  New  Hampshire ;  that  the  defendants  had 
never  carried  on  said  Metfanen  Branch,  but  had  leased  it  to 
the  Manchester  and  Lawrence  Bliilroad  Corporation,  who  had 
advertised  it  as  part  of  their  road ;  and  that  the  freight  business 
at  Lawrence  was  in  charge  of  a  freight  master  and  assistants 
appointed  and  paid  by  the  defendants,  but  the  chief  of  whom 
kept  in  separate  books  an  account  of  all  freight  received  to  go 
north,  and  made  his  returns  thereof  monthly  directly  to  the 
Manchester  and  Lawrence  Railroad  Corporation. 

The  defendants  contended  that,  under  the  provisions  of  the 
lease,  they  were  merely  acting,  in  receiving  these  goods,  as  the 
agents  of  the  Manchester  and  Lawrence  Railroad  Corporation, 
and  were  not  liable  in  this  action  as  common  carriers.  But 
Mellenj  C.  J.  ruled  that  they  were  so  liable ;  to  which  ruling, 
after  verdict  for  the  plaintiff,  the  defendants  alleged  exceptions. 

(7.  P.  Juddj  for  the  defendants. 

R.  Cross  Sf  O.  P.  Lard^  for  the  plaintiffi 

Bt  thb  Coubt.  The  defendants  could  not,  by  any  contract 
with  a  corporation  established  solely  by  the  laws  of  another 
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state,  exempt  themselves  from  their  liability  for  goods  deliv- 
ered to  them  to  be  carried  over  a  road  oonstmcted  and  owned 
by  them  under  a  charter  from  the  legislature  of  this  ooramon- 
wealth.  To  allow  this  to  be  done  would  be  to  authorize  them 
by  their  own  act  ta  divest  themselves  of  the  d«ties  and  Uabtli- 
ties  imposed  upon  them  by  law,  and  the  performance  df  which 
was  the  consideration  upon  which  their  ch€ui;er  was  granted, 
and  which  thus  entered  into  their  contract  with  the  Common- 
wealth. 

This  case  does  Hot  oome  vHihin  the  S^  oi  1898,  e^  89,  §  1, 
because  one  of  Hie  two  coipotatioiis,  by  wfabro  the  contract 
relied  on  by  the  defendants  was  madey  woe  not'  estabtiehed  by 
concurrent  acts  of  the  legjelatmres  of  New  Hampshire  end  of 
this  state.  But  even  if  it  bad  fallen  under  that  statnlbey  the  de- 
fendants would  not  have  been  exemptlitotDt  tiabtlity ;  for  §  8 of 
that  statute  expressly  provides  that  riotwithstending  any  such 
eontract  ^  the  corporation  owatng  the  railroad  shall  be  iiMAe'  far 
all  damage  done^or  injuiry  sustained,  on  their'  rcnb^or  in  the  use 
of  the  same,  in  the  same  manner,  and  ix>  the  same  eottent,  as 
they  wouhl  be  liaUe  if  they  perfomled  the  tmnspoktation  them- 
selves^''  This  reservation  dearly  inchides  iigofies  to  persons 
and  property.  ExcepHom  inMmded* 


Henry  Bioblow  &  another,  Administrators,  vs,  Ai^sxis  Poolb. 

An  intestate  kept  and  left  at  his  death  a  little  book,  **  showing,*'  as  was  stated  in  a  memo- 
Tandtnti  at  fts  beginning,  signed  hy  him,  **  the  moneys  I  have  advmneed  to  my  chiMtea 
severallyi  and  to  which  I  shall  give  credit  to  any  or  each  of  them  as  the\'  may  pay  me 
from  time  to  time.*'  The  book  was  in  the  form  of  accounts  with  each  child,  one  of  which 
Bhowed  that  a  son  "had  had"  a  certain  sum;  and,  on  the  opposite  page,  these  word?: 
'*  Went  into  chancery,  but  paid  nothing**  He  did  prote  aguitst  that  son's  estate  is  InMil- 
vency  the  sum  thus  charged  in  the  book,  and  interest,  and  anented  to  bis  di«clitin(e. 
Iltld^  that  this  sum  was  not  an  advancement,  under  the  Rev.  Sts.  c.  61,  ^  9. 

Appeal  from  a  decree  of  the  judge  of  probate,  dismissing  a 
petition-  of  the  administrators  of  the  estate  of  LoCt^  Poole,  de- 
ceased intestaitey  fop  a  distribution  of  his  estate  among  his  other 
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obildreO}  omitting  the  appellee  at  haring  had  bis  whole  ebare 
advaneed  to  bini*    The  facta  appear  in  the  opioioB. 

JEL  2L  Ehaf  if  JX  GVa^,  Jr.,  for  the  appellants,  cited  Rev.  Sts. 
t.  61,  SS  ^10;  BMeefyr.  NMe,  2  Piek  840;  Otlbert  v.  Weth^ 
ereU,  2  Sim.  ii&  Sto.  354;  Berrp  v.  Mar^,  1  IL  L.  Gas.  71 ; 
aturk  V.  TFomer ,  6  Coan.  355. 

W.  L.  Brown^  for  the  appeUeew 

Metcai<f,  J.  It  IB  the  aetlled  law  of  tkia  commonwealth, 
that  an  advanoemeoi,  whether  of  real  or  personal  property, 
made  by  an  inteatato  to  bhi  ohiU  or  other  desoendaat,  most  be 
proved  by  the  evideoee  preseribiid  by  oor  statutes,  and  by  no 
otber«  Osfood  ▼•  Breedf  17  Mass.  858<  Aihlef^s  aai€j  4  Piek. 
24.  BuUard  v.  BaUtmlj  6  Pick.  527.  BariM  r.  Rice^  32  Piek. 
509,  510.  And  by  the  Rev«  Sis.  c.  61,  §  9r  (a  r^6nactment  of 
SU  1805',  e.  90,  ^  8,) '« all  gifts  or  gmots  shall  be  deemed  to  have 
been  made  in  advaaoement,  if  tbey  ai«  expressed  ki  the  gift  or 
giant  to  be  so  made^  or  if  eharged  in  wviting  by  the  intestate  as 
an  advanoemeat,  or  aeknowledged  in  wriiiag,  as  saeb,  by  the 
child  or  other  desoendanf  •  The  sole  question  now  before  us  is, 
whether  Mr.  Poole,  the  intestata,  diarged  itt  writing  any  sam  as 
an  advancement  to  his  son  Alexis. 

In  Bulkeip  v.  NMe^  2  Pick.  340,  Chief  Justice  Padrer  said : 
'*  No  particular  form  of  words  is  required  by  the  statute  to  con* 
stitute  an  advancement ;  but  It  ihust  be  charged  as  soch,  that 
is,  it  must  be  charged  in  such  a  manner  as  to  show  that  to  have 
been  the  intention.''  And  it  was  decided  in  that  case,  that  the 
words  **  articles  that  I  let  my  dteiughter  N.  have,''  written  in  a 
book  of  memoranda,  made  by  the  father,  of  advancements  to 
his  other  children,  showed  an  iDtention  to  charge  an  advance- 
ment  to  N.  Nbsdhur  a  doeUs*  But  in  Ashktf^s  case^  above 
cited,  it  was  held  that  money  charged  by  a  father  against  a 
child,  in  the  ordinary  form  of  an  account  book,  eould  not  be 
deemed  an  advancement;  that  there  was  dotiiing  to  distinguish 
such  charge  from  the  other  booh  debts  of  the  ftither. 

We  are  of  opinion,  in  the  present  case,  that  the  evidence 
&ils  to  show  that  the  intestate  irieaat  to  charge  hif^  son  Alexis 
as  for  aa  advanoeipeM;  of  bis  shato,  or  a  part  of  his  share,  of  the 
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intestate's  property.  The  intestate's  small  book,  wbidh  is  in 
the  case,  does  not  porport  to  be  a  book  contaimng  entries  of 
advancements  to  bis  children,  in  the  sense  in  wluch  we  are  now 
considering  advancements.  On  the  title  page  (as  we  may  caU 
it)  of  that  book  is  this  memorandnm,  signed  by  the  intestate : 
^  Small  book  referred  to  in  my  last  will  and  testament,  dated 
Aug.  2d  1843,  showing  the  moneys  I  bave  advanced  to  my  chil- 
dren, severally,  and  to  which  I  shall  give  credit  to  any  or  each 
of  them,  as  they  may  pay  me  firom  time  to  time.  Revised  and 
corrected  Angnst  7th  1847,  on  making  another  last  will  and 
testament"  On  the  seeond  page  are  these  two  entnes :  *^  On 
the  2d  day  of  Augnst  1843,  my  son  Alexis  Pode  has  had 
$1625.00."  <<  On  the  7th  day  of  August  1847,  my  son  Aleids 
Poole  has  had,  beside  interest  to  this  day,  $1600.8a"  On  tiie 
opposite  leaf  is  written  ^<  Credt.  Went  into  chancery,  but  paid 
nothing."  The  facts  show  that  in  1853  Alexis  took  the  benefit 
>f  the  insolvent  law,  and  the  intestate  proved  the  above  daimsi 
with  interest,  against  his  estate  in  insolvency ;  that  Alexis  was 
discharged  froaa  all  his  debts ;  and  that  the  intestate  consented 
to  his  discharge.  All  this  shows  a  loan,  and  not  an  advance* 
ment  of  the  son's  portion ;  a  debt  which  the  son  was  to  payi 
with  interest.  Such  we  must  have  regarded  it  in  law,  on  the 
face  of  the  book  alone.  But,  if  there  had  been  doubt  oi  tliis, 
the  treatment  of  it  as  a  debt  by  the  intestate  would  decide  the 
question. 

In  the  same  book,  on  the  1^  pages,  are  entries,  made  by  the 
intestate,  stating  the  amount  that  each  of  his  other  eons  ^  has 
had,"  including  interest  to  a  certain  day ;  and  on  the  right  pages 
entries  giving  them  credit  for  partial  payments.  The  book  also 
states  how  much  each  of  his  daughters  ^  had  "  (without  giving 
dates)  on  their  respective  marriages.  These,  clearly,  are  not 
charges  of  advancements.  The  charge  against  Alexis,  there* 
fore,  cannot  be  treated  as  an  advancement,  by  reason  of  its 
being  in  the  same  book  with  those  chaiges. 

The  last  three  cases  cited  and  relied  on  by  the  appdlants' 
counsel  show  that  this  would  be  held  to  be  an  advancement 
under  the  English  St.  22  So  2i  Oar.  2,  e.  10,  ^  5,  of  which^  says 
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Hoftiner,  C.  J^  tbe  Coatiectieat  statate  is  altnoBt  a  lit^ul  tram 
script  HaieA  v.  Siraifhij  3  Conn.  34w  The  difference  between 
Uiat  statate  and  onn  wiU  appear  by  referring  to  its  terms«  After 
directing  a  distribution  of  one  third  of  an  intestate's  surplus 
property  to  his  widow,  and  the  residue  to  his  children,  in  equal 
portions,  exeept  such  as  may  have  had  any  estate  by  settlement 
of  the  intestate,  or  shall  have  been  advanced  by  tiie  intestate,  by 
portion  equal  to  the  share  which  shalli  by  such  distribution,  be 
allotted  to  the  other  children  to  whom  such  distribution  shall  be 
made,  the  fifth  section  thus  proceeds :  ^  And  in  case  any  child, 
other  than  the  heir  at  law,  who  shall  have  any  estate  by  settlei« 
ment  from  the  said  intestate,  or  shall  be  advanced  by  the  said 
intestate  in  his  lifetime,  by  portion  not  equal  to  the  share  which 
will  be  due  to  the  other  children,  by  such  distribution  as  afore^ 
said ;  then  so  much  of  the  surplusage  of  the  estate  of  the  intes^ 
tate  to  be  distributed  to  such  child  or  children  as  shall  have  any 
land  by  settlement  from  the  intestate,  or  were  advanced  In  the 
lifetime  of  the  intestate,  as  shall  malie  the  estate  of  all  the  said 
children  to  be  equal,  as  near  as  can  be  estimated."  What  shall 
be  deemed  an  advancement,  or  by  what  evidence  it  shall  be 
proved,  is  not  here  prescribed,  as  it  is  in  our  revised  statutes. 
See  Lovelass  on  Wills,  (12th  ed.)  140 ;  2  Wms.  on  Executors 
(4th  Amer.  ed.)  1288-1292. 

Decree  of  the  judge  of  probate  affirmed. 


Andrew  Arthub  v$.  Alfred  Flanders. 

n  officer  teizing,  ander  a  aearch  wamnt  dolj  israed  for  iotozicating  liquors,  liquon  nol 
described  in  the  wunnt,  is  liablo  to  an  action  by  the  owner  thereof,  notwithstanding 
BL  1855,  e.  815,  §  38. 

Action  of  tort  for  taking  intoxicating  liquors  out  of  the 
plaintiff's  dweUing-house  under  a  warrant  issued  to  the  defend- 
ant by  a  justice  of  the  peace,  pursuant  to  8l.  1855,  c.  215,  §  25 
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and  which  were  afterwards  ordered  by  the  jastice,  for  want  of 
a  sufficient  description  of  them  in  the  warrant,  to  be  returned  to 
the  plaintiff.  The  defendant  contended  that,  as  the  plaintiff  had 
not  proved  that  the  liquors  were  legally  kept,  he  was  within  the 
provision  of  St.  1855,  c*  215,  §  38,  that  ^  no  action  shall  be  had 
or  maintained  against  any  sheriff,  deputy  sheriff,  chief  of  police 
or  deputy  chief  of  police,  or  constable,  or  their  assistants,  for 
executing  any  warrant  or  order  issued  under  this  act  by  any  jus- 
tice or  court  competent  to  try  the  same ;  nor  shall  any  action  be 
had  or  maintained  against  any  officer  for  seizing,  detaining  or 
destroying  any  intoxicating  liquor,  or  the  vessels  containing  it, 
unless  such  liquor  and  vessels  were  legally  kept  by  the  owner 
thereof."  But  the  Court  were  of  opinion,  that  the  defendant) 
because  he  took  articles  not  mentioned  in  the  warrant,  was  a 
trespasser,  and  liable  to  this  action.  See  Ewitig's  v.  Walkert  9 
Gray,  95,  Judgment  far  the  plaintiff. 

S.  B,  JveSf  Jr.f  for  the  plaintiff! 

W.  a  Bvnney^  for  the  defendaiiti 
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SUPREME  JUDICIAL    COUBT 


FOB  THB 


COUNTY  OP  SUFFOLK,  NOVEMBER  TERM  185, 
AT  BOSTON. 


pbxbkkt: 


Hon.  LEMUEL  SHAW,  Crikf  Justioi. 
Hon.  CHARLES  A  DEWEY,     1 
Hon.  benjamin  F.  THOMAS,  VJusxiCKa. 
Hon.  PLINY  MERRICK,  J 


Daniel  W.  Lord  vs.  Neptune  Insurance  Company. 

Insurers  on  th«  freight  of  a  ship  for  a  royege  are  not  liable  for  a  total  loss,  where  ther  hai 
been  no  total  loss  of  the  ship,  and  the  goods  could  hare  arriyed  m  tpw4  at  the  port  of 
destination ;  although  the  ship  has  been  obliged  by  a  peril  insured  against  to  put  baolr 
to  her  port  of  departure,  and  the  goods,  after  being  damaged  by  that  peril  to  the  extent 
of  more  than  half  their  value,  or  to  the  extent  of  goods  yielding  mora  than  half  the 
freight,  have  been  sold  tbera  according  to  the  interests  of  aU  parties  except  the  insurers 
oil  freight. 

If  a  ship  is  obliged  by  perils  of  the  sea  to  put  bacic  to  her  port  of  departure,  and  her  cargo 
is  there  sold  by  the  naster  for  the  interest  of  all  parties  except  the  insurers  on  fireight, 
the  shipowner  is  not  entitled  to  freight;  and,  if  he  defends,  on  a  olaim  of  freight,  a  suit 
brought  against  him  by  the  owner  of  the  cargo  for  the  proceeds  of  such  sale,  cannot  re- 
cover from  the  vnderwriten  on  freight  any  part  of  the  expenses  of  soch  defence. 

Insurers  on  freight  are  liable  fbr  the  freight  of  goods  jettisoned,  without  waiting  for  the 
adjustment  of  the  general  average;  although  the  policy  provides  that  any  loss  ^  shall  be 
paid  within  sixty  days  after  proof  and  adjustment  thereof.** 
VOL.  X.  10 
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Under  a  policy  whidi  ezompU  the  insurerB  firom  liability  for  any  partial  loaa  on  oniain  goodi 
perishable  in  their  nature,  unleea  it  amount  to  seven  per  cent,  and  happen  by  stranding; 
and  for  partial  lose  on  other  goods  or  on  the  vessel  or  flreight,  unless  it  amount  to  five  per 
oenL ;  the  insurers  are  liable  for  a  pattif|  lo«8  fSLoepdiog  five  per  oent  on  the  fit^eight  of  a 
cargo  consisting  of  such  perishable  articles  and  of  other  goods,  although  not  oocaaioaed 
by  stranding. 

Assumpsit  on  a  policy  of  insurance  upon  freight  The  case 
appears  in  the  opinion.  It  w^s  ^rqt  argued  at  March  term  1852, 
and  an  opinion  delivered  at  March  term  1854.  The  plaintiflf 
then  moved  for  a  further  aj^m^nt,  which  wstp  grwtad,  and  bad 
at  November  term  1854. 

R.  Choate  8f  E.  A.  Dana^  for  the  plaintiff,  cited  some  of  the 
cases  referred  to  in  the  opinion,  and  Everth  v.  Smithy  2  M.  &  S. 
284;  JBkrtiny.  Union  Jn^,  Co,l  Wash.  Q.  C.$3Q;  BimondsY. 
Union  Ins.  Co.  1  Wash.  O.  C  448 ;  Miston  t.  Lord,  1  Biatchf. 
C.  C.  357 ;  American  Ins.  Co.  v.  Center,  7  Cow.  583,  and  4 
Wend.  45 ;  Bryan  v.  New  r«*  Jns.  Co.  25  Wend.  617 ;  Whit- 
ney V.  New  York  Firemen  Ins.  Co.  18  Johns.  210,  211 ;  Ogden 
V.  General  Muttial  Ins.  Co.  in  New  York  Court  of  Appeals  (MS.) 
[referred  to  in  &  at  Doeis  902  not«,  311,  218,  214] ;  Oidson 
V.  Harrison,  3  Brod,  ic  Bing.  97,  and  6  Mocure,  288 ;  Bosetto  ▼. 
Gumey,  11  C.  B.  17Q ;  Reinrn^  v.  Ringrose,  6  Bxch.  266,  267; 
Blackett  v.  Royal  Exchange  Assurance  Co.  2  Cr.  &  J.  244 ;  Doh- 
nell  v.  Columbian  Ins.  Co..  3  Sumner,  266 ;  Benecke  on  Ins.  448, 
449;  1  Arnould  on  Ins.  §§  22,  81,  83,  87;  2  Arnould  on  Ins. 
§§  318,  366,  357,  373,  374,  397. 418 ;  2  ?htt-  Ina,  (34  ©4)  210, 
211,  454,  464,  467,  498,  499. 

iS,  Barilett  4*  C  P.  Curtis,  Jr.,  foi  the  defendants,  besidet 
some  of  the  authorities  cHed  in  the  opinion,  cited  Berhert  v. 
Hallett,  3  Johns.  Cas.  93 ;  Saltus  v.  Ocean  Ins.  Co.  14  Johns. 
138;  WUliams  v.  Kemnebeck  Mutual  Ins.  Co.  81  Maine,  455; 
Wain  V.  Thompson,  9  S.  &  R.  121 ;  2  Arnould  on  Ins.  §§  32S. 
338,  353  ( Amer.  note),  374 ;  2  PbiU  Ins.  98, 137. 

Shaw,  C.  J.  The  policy  on  which  this  action  is  fimnded  was 
made  on  the  14th  of  January  1847,  and  the  defendants  thereby 
insured  the  plaintiff^  foir  whom  it  might  oonoera,  $6000  ob  the 
freight  of  the  Barque  Dana,  at  and  from  New  York  to  Havre,  the 
freight  being  valued  at  the  same  sum,  $6000.     The  same  form 
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of  pdkyaf^p^^fs  to  hdVe  been  ii^ed,  Ttrhef hef  the  Itiscif^n^  Were 
on  ship,  tntgo  Or  freight,  do  fh^t  in  h  p6\itiy  on  freight  m&ny  of 
the  termii  and  ty^orisiond  Jn  tb^  pritrted  part  of  the  poiiiay  have 
no  i^leVAncfy  to  the  detuttl  Subject  of  the  contrtict. 

Protn  the  agreed  facts  it  appears  that  the  vessel  sailed  on  the 
rojKge  eonrtetopiated  in  the  policy  6n  the  S7th  of  Jftrttiary  1847, 
with  a  fall  cargOj  on  freight  payahie  acoohiifig  to  several  bills 
of  klding  trpon  the  deliyehry  of  th6f  good^  kt  Hat¥6k  The  ctti^o 
consisted  prineipdlly  of  trhekt^  flour,  gre^n  hides,  \rHb  si  fe\t 
packages  of  paltti  le&f,  bfirt^b  of  baeort  add  hegs  of  ]Utd. 

On  tbo  tl^  day  dui  tlr«  Vess^f)  efncottnieYed  a  liolemt  gale^ 
by  wbJeli  slie  l^a^  tbr6%n  ofr  h6¥  be«M  ^nfds,  spftttf g  »  leak,  and 
a  consid^dble  qtMtttity  i^f  WheM  «nd  flOfir  Sind  of  the  ship's 
proviftiona  was  thf^tvn  ov^ti^atd  to  relieve  the  ^eseeL  In  con- 
seqaenocf  Of  fhl#  ffisaE^r,  tbe  Vdsso)  pat  badk  to  Ifew  York, 
where  it  became  Heeesowtf  U^  dieehafgo  the  c^tgo  in  ofder  to 
repaid  the  tei^el.  McM  4ft  the  iirticles^  compOBing  the  cargo 
were  moris  of  les^  daihagefd^  and  woqM  requite  tinte  and  ex- 
peme  to^  ptit  tbeifr  is  A  fit  Cbddition  fov'  ytssbipmeiiit.  The  own^ 
ers  of  tbcf  lie^t^l  pdttii  6f  tbe^  ceir go,  tborrgh  tbey  bad  notice  of 
the  conAtio^  o/tbe  goods,  declined  either  to  diftiatkd  «hem  baok 
as  they  were,  or  to  cause  tbeiMf  to  be  dried  n^d  plsf^md  in  a  con* 
dition  to  be  iatW^f4ed  iri  tlve  veseel,  or  to  reqnii^  the  shipowner 
to  proceed,  or  to  giv<f  atiy  dh^ctione  on  the  aabjett;*  in  conse- 
quence- of  ^bich  tho  ndstster  sold  ti^  goods  at  atfctton,  and  the 
proceeds  came  into  the  banfdsr  of  the  sbipoWfieft.  Tbdy  refused 
to  pay  ovei'  Ibes^  proceeds  to  the  respective  o^ner^  and  shippers 
of  the  gbodiEf,  witbont  the  payment  of  it^ht  M  themv  On  suit 
being  brought,  the  shipowners  defended  on  the  ground  that 
freigbt  was  doe^  and  that  they  were  not  bound  to  account  for 
the  ptooeeda  of  the  damaged  goods  naless  freight  was  paid. 
But  it  tvia*  decided  otherwise,  and  the  expensed  of  those  suits 
are  claimed  as  part  of  the  loss  sought  to  be  recovered  in  this 
action.*     After  being  repaired,  the  vessel  took  in  another  cargo 

♦  The  plaintitf,  Jrt  support  ot  this  poitit,  relied  upon  this  clause  in-  the  policy : 
*^  In  case  of  any  loss  o:^  ti^isToittlne,  it  shall  be  ia%tfiil  for  the  insured,  his  factors. 
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of  corn  and  other  articles,  and  sailed  for  Belfast^  Lrelaod,  and 
there  deliyered  that  cargo  and  earned  freight  thereon. 

It  will  not  be  necessary  to  state  all  the  facts  in  detail ;  the  re* 
suit  is,  that  the  part  of  the  cargo,  not  thrown  overboard  to  lighten 
the  ship,  was  brought  back  to  New  York ;  that  it  remained  there 
in  specie^  and  after  drying  and  preparation,  which  would  have 
taken  several  months,  part  of  it  might  have  been  reshipped  on 
board  the' Dana,  or  placed  on  board  of  other  vessels  bound  to 
Havre,  and  in  that  condition  would  have  arrived  at  Havre,  much 
deteriorated  in  value  perhaps,  but  capable  of  being  delivered  in 
specie  to  the  consignees.  It  is  conceded  that  in  the  mean  time 
freights  had  considerably  risen  in  price,  so  that  the  vessel  could 
obtain  a  higher  freight  in  a  new  voyage  than  she  wonld  have 
been  entitled  to,  bad  she  suocessfuUy  performed  the  voyage  for 
which  she  was  insured,  and  earned  full  freight  therein.  It  is 
farther  conceded  that  it  was  for  the  interest  of  the  owners  both 
of  vessel  and  cargo,  and  of  the  insurers  of  the  cargo,  that  the 
whole  of  the  cargo  brought  back  should  be  sold  in  its  damaged 
condition,  as  it  was,  by  the  master,  rather  than  to  be  reshipped 
and  forwarded  to  its  original  destination.  The  question  is, 
whether,  under  these  circumstances,  the  assured  are  entitled  to 
recover  as  upon  a  total  loss  of  freight. 

The  general  rule  governing  the  rights  of  the  respective  parties 
to  an  insurance  on  freight,  as  a  distinct  and  substantive  subject 
of  insurance,  was  fully  considered  by  this  court  in  the  case  of 
JIT  Gate  V.  Ocean  Ins.  Co.  23  Pick.  405. 

The  term  ^^ freight"  has  several  different  meanings;  as  the 
price  to  be  paid  for  the  carriage  of  goods ;  or  for  the  hire  of  a 

servants  and  assigns,  to  sue,  labor  and  travel  for,  in  and  aboot  the  defisncs,  safe- 
guard and  recovery  of  the  said  freight  or  any  part  thereof,  irithoul  prejudice  to 
this  insurance ;  to  the  chai^ges  whereof  the  said  insurance  company  will  contrib- 
ute in  proportion  aa  the  sum  insured  is  to  the  whole  sum  at  risk.**  And  be  cited 
the  following  authorities :  1  Arnould  on  Ins.  §  46 ;  2  Arnould  on  Ins.  §  413,  &  cases 
cited ;  1  Phil.  Ins.  692,  693,  &  cases  cited ;  2  Phil  Ins.  248,  464,  h  cases  cited ; 
Watson  V.  Marine  Ins,  Co,  7  Johns.  57;  Hastie  t.  De  Peyster^  S  Gaines,  190; 
Maggrath  v.  Churchy  1  Gaines,  196 ;  Potter  v.  Providence  Washington  2ns.  Co, 
4  Mason,  29S.    The  defendants  cited  Potter  v.  Ocean  Ins,  Co,  8  Sumner,  87 
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veaAel  uader  a  charter  party  or  otherwise;  and  sometiniea  to  des- 
ignate goodfi  ,carried|  as  ^  a  freight  of  lime,"  or  the  like.  But  as  a 
Subject  of  ineurancef  it  is  used  in  one  of  the  two  former  senses ; 
and  in  this  policy  it  means  plainly  the  aggregate  ot  the  prices 
to  be  received,  at  agreed  raites,  for  the  carriage  of  several  parcels 
of  specific  goods,  as  expressed  in  several  bMb  of  lading.  Ac- 
e<»ding  to  the  well  known  rule  of  the  maritime  law,  as  between 
the  shipper  and  shipowner,  freight  is  payable  upon  goods  shipped, 
on  their  arrival  and  delivery  to  the  shipper  or  his  consignee  at  the 
place  of  destination,  and  not  otherwise.  The  effect  therefore 
of  the  insnrance  on  freight  is  a  guaranty  that  the  goods  shall 
not  be  prevented  from  arriving  at  the  destined  port  by  any  of 
the  perils  insured  against;  and  consequently,  if  they  are  pre- 
vented  from  so  arriving  by  the  direct  intervention  of  any  of 
those  perils,  whereby  the  shipowner  is  deprived  of  the  power  of 
l«oeiving  his  freight  from  the  shipper,  the  undervmter  will  pay 
the  loss.  If  it  is  a  policy  on  freight  of  a  cargo  laden  on  board 
the  vessel  for  the  voyage  described,  especially  when  the  vessel  has 
sailed  on  that  voyage,  the  policy  attaches  to  the  freight  of  that 
particular  cargo.  It  follows  therefore,  as  a  general  rule,  with 
some  exceptions,  that  after  the  policy  has  so  attached  to  that 
vessel  and  cargo  for  that  voyage,  if  the  vessel  is  wholly  lost  by 
one  of  the  perils  insured  against,  the  power  of  earning  the  freight 
is  lost,  and  the  insurer  is  liable  on  his  contract  So  if  the  cargo 
is  wholly  lost  by  one  of  the  same  perils,  it  cannot  be  cairied 
and  earn  freight,  and  therefore  it  is  a  total  loss  of  freight,  aad 
the  insurer  is  liable.  The  difficulty  lies  in  distinguishing,  in  par- 
ticular and  often  complicated  cases,  what  facts  constitute  such 
total  loss  of  either  vessel  or  cargo,  and  to  what  extent  the  effects 
of  such  loss  may  be  mitigated  or  relieved  in  favor  of  the  differ- 
ent parties  interested. 

In  the  present  case  no  question  arises  in  regard  to  the  vessel ; 
for,  though  she  encountered  a  violent  gale  at  sea,  and  was  dam- 
aged by  it,  yet  she  came  safely  back  to  port,  was  soon  repaired 
at  a  comparatively  moderate  expense,  and  was  capable  of  pro- 
^ceeding  on  the  voyage  again*  In  respect;to  what  constitutes  a 
total  loss  of  a  vessel,  involving  a  loss  of  freight,  some  difference 
10* 
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exists  betweto  the  nuk  of  tlie  English  law  and  that  of  Ameiittj 
the  former  considering  that  she  is  not  totally  lost  if,  in  the  place 
where  she  is,  under  all  circamstanoes,  she  can  be  repaired  and 
pnt  in  a  condition  to  proaeeute  the  voyage,  at  a  cost  less  than 
her  Talue  when  repaired ;  whereas,  it  is  brid  is  Aroerioa  that  the 
vessel  sustains  a  eoostraotive  total  lose,  which  the  owner,  if  bo 
ebt>08e,  may  treat  as  a  total  loss  by  abandonment,  if  she  cannot 
be  repaired  for  less  than  half  her  value,  making  customary 
allowances.  But  there  is  no  intimation  timt,  under  either  rate| 
the  Barque  Dana  bad  sustained  a  total  loss* 

The  question  then  is  reduced  to  this ;  whether  the  cargo  waa 
80  totally  lost  that  it  was  impossible  to  eanry  it  forward,  and 
earn  the  freight,  which  would  be  due  upon  it  on  delivery ;  and 
the  court  are  of  opinion  that  it  was  not  In  deciding  this  ques- 
tion, we  must  eonaidef  what  it  towM  have  been  necessary  for 
the  shipowner,  the  assured  m  tikis  ease,  to  do,  in  order  to  earn 
his  freight.  The  rtde  as  between  shipper  and  shipowner  is,  that 
if  the  goods  arrive  ai  the  port  of  destination  in  specie j  capatde 
of  being  delivered,  the  owner  has  carried  and  is  entitled  to  re- 
ceive his  freight,  althongh  they  are  so  deteriorated,  by  sea  dam* 
age  ov  otherwise,  that  they  are  of  no  valoe.  If  the  goods  are 
carried  and  ready  for  delivery,  the  underwriter  on  freight  has 
made  good  his  guaranty.  If  the  goods  have  sustained  damage 
by  perils  of  ihe  sea,  the  owner  of  them  nrast  look  to  hie  under- 
writer  on  goods,  unless  he  stands  his  own  insurer ;  the  carrier 
cannot  look  to  the  insurer  on  freight.  'Tbe  question  IJierefore  is, 
not  whether  the  flour,  grain  and  other  articles  would  have  been 
of  any  or  what  value,  or  of  sofficient  vabae  to  pay*  the  freight, 
but  whethev,  on  such  resbipment  and  arrival,  they  would  have 
remained  m  specie^  as  flour,  wheat,  bacon,  palm  leaf,  &c  If  so, 
then  it  is  clear  that  they  were  not  so  totaUy  lost  that  the  plains 
tiffis  were  prevented  by  the  perils  insured  against  from  carrying 
tiiem  and  earning  the  freight  on  them. 

The  distinction  between  the  case  of  goods  destroyed  by  a 
peril  of  the  sea^  so  that  they  cannot  arrive  in  specie^  and 
goods  damaged  by  a  similar  peritj  and  so  deteriomted  thal^ 
though  they  may  arrive  in  speci^j  they  wili  be  of  little  or  ne 
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vmlne,  is  well  established  by  ca6e&  ol  insumace  on  goods.  It 
was  formerly  doubted  wheiber,  if  goods  insor^  w^e  damaged 
to  more  than  half  their  vtdiie  by  a  ses  peril,  and  the  vessel  pro- 
eeeded  to  an  iotennediate  port  to  repaii^  and  the  goods  when 
taken  out  still  remained  in*  specie^  though  they  would  wholly 
denay  before^reacblng  the  plaoe  of  destination,  the  assured  could 
recover  a  to4»l  loss  without  abandonment  But  it  is  now  weU 
settled  that  he  can.  Where  bides  were  thus  damaged  and  car^- 
ried  to  an  inlermedisrle  port,  though  they  rsmaified  as  hides  there, 
and  were  sold  by  the  master  as  bidee,  yet,  it  being  foand  that) 
fit>m  ipeipient  putrefaction  already  begun,  they  would  totally 
perish  before  arriving  at  the  port  of  destination,  it  was  hdd,  that 
the  assured  oould  recover  a  total  loss  without  abandonment; 
not  because  the  goods  wei«  sold,  or  because  a  sale  was  neces- 
sary or  expedient ;  but  because  the  loss  was  absolutely  total,  be<- 
fore  the*  sale,  by  the  first  periL  JZonr  v.  Sdloadar^  1  Bing.  N.  CX 
see,  and  3  Rng.  N.  a  2(16;  veported  also  in  1  Scott,  491, 
and  4  Scott,  1.  This  case  was  first  tried  in  the  court  of  com* 
mon  beneh,  and  it  was  there  h^ld  to  be  a  total  loss,  but  not 
lecoverabte  without  abandonment^  and  judgment  was  given  for 
the  defendants^  This  judgment,  upon  error,  was  reversed  by  the 
court  of  exchequer  ehanrtier,  upon  the  ground  that  i<  was  a  caee 
of  absolute  total  loss  without  abandonment ;  that  the  peril  of 
the  sea  affected  and  injured  the  goo^  to  such  a  degree  tbat^ 
before  they  could  reach  their  place  of  destination,  they  woidd 
actually  have  ceased  to  exist ;  and  that  an  abandonment  was 
not  necessary  to  give  the  insarer  the  benefit  of  the  proceeds>  but 
that  such  {voceeds  were  a  salvage  in  the  hands  of  the  assured^ 
to  be  deducted  from  the  total  loss. 

This  case  of  Romx  v.  Scdvtsid^j  though  an  infeuianee  on  goods^ 
and  not  on  freight,  iis  very  kistruetrve  as  to  what  constitutes  an 
actual  or  absolute  total  loss  of  goods,  inckpendently  of  any 
abandonment,  and  in  wh«t  cases  any  h>ss,  not  absolute,  com- 
plete or  total,  may,  at  the  electron  of  the  assured,  be  treated  as 
a  technical  total  loss  by  abandonment  The  voyage  was  from 
Valparaiso  to  Bordeaux,  and  the  vessel  went  into  Rio  Janeiro 
to  repair.     The  bides  were  damaged  by  a  peril  of  the  sea  %b 


Digitized  by 


Google 


U6  SUFFOLK. 


Jiord  «.  Keptme  InsomiM  GomfM^y. 


more  than  half  their  yalne,  yet  remained  in  specie;  bat  the 
proof  waa,  that,  before  the  hides  oould  reach  their  port  of  desti* 
nation,  by  the  neoessaiy  operation  of  natural  caoaes  they  would 
eease  to  be  hides.     There  was  therefore  nothing  to  abandon. 
In  this  case,  in  the  court  of  effror,  where  the  case  underwent 
great  consideration  and  the  opinion  was  giren  by  Liord  Abinger, 
the  qaestions  of  the  right  of  the  assured  to  abandon,  and  the 
principle  upon  which,  by  the  Bnglish  law  of  insurance,  ahan- 
donment  is  required,  are  defined  with  great  exactness.     Aban> 
donment  is  held  to  be  necessary  only  where  the  subject  matter 
of  insurance,  be  it  ship  or  goods,  or  some  portion  of  it,  specifi- 
cally exists,  and  may  enure  to  the  benefit  of  the  insurer,  if  sea- 
sonably relinquished  to  him ;  but  if  the  subject  matter  and  every 
part  of  it  is  specifically  lost  and  gone,  that  subject  is  totally  lost 
without  abandonment     There  may  be  firuits  or  results  of  it  of 
great  value,  as  proceeds  of  sale,  in  the  hands  of  the  assured  or 
his  agents,  or  of  public  offioem,  or  admiralty  courts,  or  claims 
over  for  indemnity  against  individuals  or  governments,  all  which 
may  go  to  diminish  the  actual  loss.    But  abandonment  is  not 
necessary  to  enable  the  insurers  to  have  the  benefit  of  these  by 
way  of  salvage.     If  they  have  been  actually  realized  or  received 
by  the  assured,  by  himself  or  his  agents,  the  amount  of  snch 
salvage  will  be  deducted  from  the  total  loss,  on  adjustment    If 
they  have  not  been  so  received,  they  will  equitably  belong  to 
the  insurer,  after  payment  of  a  total  loss ;  and  if  they  be  affer- 
wards  received  by  the  assured,  it  will  be  to  the  use  of  the  insurer. 
The  case  is  a  shrong  authority  to  this  point ;  that  if  goods  on 
board  ship  are  damaged  by  one  of  the  perils  insured  agains^  and 
upon  being  brought  into  a  port  other  than  that  of  their  destina* 
tion,  the  damage  is  there  found  to  be  of  such  a  nature  and  extent 
that,  taking  into  consideration  their  actual  condition,  the  dis- 
tance of  the  port  of  destination  and  the  time  necessary  for  their 
transportation  to  such  port,  and  the  nature  of  the  oommoditieB, 
it  can  be  shown  that  they  must  totally  perish  and  cease  to  exist 
before  they  can  arrive,  then  they  are  in  effect  totally  destroyed 
by  the  first  direct  action  of  the  sea  peril,  they  cannot  be  carried 
and  delivered  to  the  consignee,  so  as  to  enable  the  shipowner  to 
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eani  his  freight  of  the  ship.  They  are  ae  effectually  and  com* 
pletely  destroyed  by  suoh  p^  as  if,  instead  of  sea  damage,  they 
bad  been  struck  with  lightning  and  consumed^  And  in  this 
respect  it  seems  to  ns  immaterial  whether  the  goods  are  memo- 
random  articles  or  goods  perishable  in  their  Dature,  or  not; 
they  are  as  effeotoally  annihilated  by  the  direct  action  of  the 
peril  insured  against,  and  so  totally  destroyed  by  such  peril, 
for  all  purposes  of  earning  freight  by  their  oaniage,  in  the  one 
case,  as  in  the  other*  In  both  cases  the  shipowner  is  entirely 
deprived  of  obtaining  his  fireight  by  a  peril  insured  against; 
the  loss  of  that  freight  is  a  total  loss  to  him  without  abandon- 
ment. 

Anc^her  case  was  cited  at  the  argument  as  haying  a  strong 
bearing  on  the  present  case,  that  of  Hu^g  v.  Augusta  Inswra/nce 
Sf  Banking  Co.  7  How.  595.  It  was  decided  by  the  highest 
authority,  the  supreme  court  of  the  United  States,  and  has  a 
strong  bearing  npon  some  points  of  the  present  case.  But 
that  case  differed  esseutially  jQrom  the  present  in  many  particu- 
Iaffs»  It  was,  like  the  present,  an  insurance  on  freight,  of  the 
Barque  Margaret  Hugg  from  Baltimore  to  Rio  Janeiro  and 
back  to  Havana  or  Mataozas  or  a  port  in  the  United  States. 

The  form  of  the  policy  in  that  case  does  not  appear  in  the 
report;  but  from  an  authenticated  copy,  with  which  we  have 
been  furnished,  it  appears  to  have  been  written  on  a  blank  form, 
designed  to  be  used  alike  for  insuring  ship,  cargo  and  freight  in- 
discriminately, and  contains  all  the  usual  clauses  applicable  to 
each  subject.  It  contained  a  clause  that  bar  and  sheet  iron,  and 
a  great  variety  of  enumerated  articles  usually  embraced  in  the 
memorandum,  ^  and  all  other  articles  perishable  in  their  nature, 
are  warranted  by  the  assured  free  from  average,  unless  general."  * 

*  The  whole  of  this  paragraph  in  that  policy  was  thns:  *^It  is  also  agreed, 
that  bar  and  sheet  iron,  wire^  tin  plates,  salt,  grain  of  all  kinds,  tobacco,  indian 
meal,  frnits  (whether  preserved  or  otherwise),  cheese,  dry  fish,  vegetables  and 
roots,  hempen  yam,  cotton  bagging,  pleasure  carriages,  household  furniture,  furs, 
•kins  and  hides,  mnsical  iostnunents,  looking  glasses,  and  all  other  articles  that 
are  perishable  in  their  own  nature,  are  warranted  by  the  assured  free  from  aver^ 
iicet  nnless  general;  hemp,  free  from  average  under  twenty  per  cent,  unless  gen- 
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The  effect  of  this  dauee  whb  that  no  partial  loM  of  sneh  artiolM 
could  be  recovered,  except  as  a  eontribtftidii  to  getieral  avefttge. 
The  court  assumed  there,  and  we  ilil&k  the  atigHment  on  both 
sides  went  on  the  ground,  that  that  warranty  e^^tended  as  well  i6 
partial  lose  of  freight  on  perishable  articles}  ai^  to  partial  lose  oil 
the  articles  themselves ;  and  as  th^  entit«  carg^  on  the  homewaid 
voyage,  to  the  freight  of  which  the  policy  attached,  consisted 
of  jerked  beef,  which  was  a  perisbabte  ttrtiele,  and  so  found  by 
the  jury,  the  whole  inquiry  tumed  upon  the  queafidli  whether 
this  cargo  had  entirely  perished  so  as  to  prevent  ihe  ehipcwoer 
from  i^oceeding  and  delivering  the^  itesodtl^  and  earcitng  th6 
freight  on  the  part  so  carried,  when  a  considerable  portion  ot 
the  beef  remained  in  tpecie^  and  might  have"  b«eii  tmoaported  to 
the  port  of  destination,  in  the  same  or  another  vessel,  in  a  pas^ 
sage  of  three  or  four  days. 

In  the  present  case,  the  warranty  difiietfa  in  form,  betng  an 
agreement  that  the  insurers  shaH  not  be  Uabta  <»for  any  partial 
loss  on  salt,  gfain^  fish,  fruits,  bidee^  skiM,  or  other  goods  es- 
teemed perishable  in  tiiek  nature,  unless  it  amoont  to  servwi 
per  cent,  and  happen  by  strandiiyg;  no«  for  partial  loss  on  other 
goods,  or  on  the  vessel,  or  freight^  ttnlese  it  amount  to  five  pw 
cent. ;  exclusive,  in  each  case,  of  aU  chaises  and  expenses  of  as- 
certaining and  proving  the  loss.'*  On  such  a  policy,  it  may  weH 
be  doubted  whether  insurers  on  freight,  even  <Ma  perishable  gooda, 
would  not  be  Irable  fof  a  partial  loas  on  fi^igfat  exceeding  five 
per  cent  by  a  general  ship,  and  on  a  cargo  cottsisting  of  various 
articles,  some  perishable  and  others  not# 

But  there  is  another  particular  hi  wbteh  this  case  differa  essen- 
tially from  that  of  Bu^%  which  is^  that  ifn  that  oaee  the  whole 
cargo  on  which  freight  was  to  be  earned  comsi^rted  of  one  per- 
ishable article,  belonging  to  the  same  owner ;  but  in  the  present 
case  the  cargo  consisted  of  various  articles  forming  ^Veral  ship- 
ments, from  distinct  owners,  and  therefore  the  same  objection 


eral ;  and  sugar,  flax  seed  and  br^acl  are  warranted  by  the  aarared  free  ftoA 
average  under  seten  per  cent.,  xm\tm  g^ileffal ;  and  coffee  in  bagB  or  bulk,  uA 
pepper  in  bags  or  bulk,  free  fh»i  at^rage  vnder  ten  per  oenU,  vnletB  geneml" 
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does  not  lia  against  a  reooyery  for  a  partial  )os9  of  fireight^  partial 
only  because  eome  portion  of  the  A^gbt  wa»  or  might  have  been 
«arne<),  bnt^  as  far  as  it  went,  total  in  its  natme,  leaving  nothing 
to  abandoni  and  eutitied  to  no  salvage. 

When,  therefore)  we  say  that  the  ease  of  Bugg  v.  Augusta  £1^ 
iuimmce  4*  Bamlmg  C!:>.  is  a  strong  authority  io  the  present  case, 
we  mean  this ;  that  it  establishes  conclusively  these  points :  that 
when  goods  are  sbJpped  on  board  of  a  vessel,  to  be  carried  to  a 
flesignated  portf  whether  eonsisting  of  perishable  or  other  artides 
of  merchandise,  if  they  remain  in  specif  and  anive,  the  shipper 
on  d^very  wlH  be  bonnd  to  pay  the  stipalated  freight,  although 
the  goods  are  damaged  by  perils  of  the  sea  so  as  to  be  utterly 
worthless ;  th^t  although  the  voyage  may  be  retarded,  though 
the  goods  may  be  long  detained  at  an  intermediate  port,  and 
be  found  to  be  much  damaged,  but  still  can  be  carried  on  to 
the  place  of  destination  and  there  delivered  in  specie^  if  the  ship* 
owner,  or  the  master  aa  bis  agent,  where  it  is  most  for  the  inter- 
eat  of  the  sfaipownw  and  owner  of  the  goods,  leaves  tbera  or 
sells  them  at  suc^  port  of  refuge,  lie  fiuls  indeed  to  earn  the 
freight  which  he  might  have  earned ;  but  such  failure  is  not 
eaused  by  the  perils  insured  against,  but  by  the  voluntary  act 
of  the  assured,  and  so  the  underwriter  on  freight  ia  not  liable  far 
9ueh  loss. 

It  is  stated,  as  a  fact  agreed  in  this  ease,  that  the  act  of  the 
tuctster  in  making  sale  of  the  damaged  goods,  the  owner  of 
those  goods  having  deriined  to  give  any  directions  respecting 
them,  was  a  proper  and  reasonable  course  so  far  as  all  interests 
were  concerned,  except  that  of  the  und^writers  on  frdgfat ;  and 
the  plaintiff  alleges,  and  the  defendants  deny,  that  it  was  also 
most  for  the  interest  of  these  underwriters.  We  consider  this 
question  as  wboUy  immaterial;  that  the  propriety  of  such  sale 
of  the  damaged  cargo  was  a  question  solely  between  the  master 
and  the  owners  of  the  goods,  with  which  these  underwriters  had 
no  oonqern ;  and  it  should  be  decided  on  its  own  oonsidemtions, 
in  the  same  manner,  whether  the  shipowners  had  their  freight 
insured  or  not.  One  thing  is  certain,  that  the  master  bad  the 
rightful  possession  of  the  goods  fur  the  purpose  of  carriage,  aiM) 
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that  the  owners  of  the  goods  ootild  not  rightfully  demand  and 
obtain  the  possession,  and  thus  deprive  the  shipowners,  withont 
their  consent,  of  the  right  of  carrying  the  goods  forward,  dam- 
aged or  undamaged,  without  paying  the  full  freight  due  on  tbeci 
by  the  bill  of  lading.  If,  therefore,  the  shipowners,  or  the  mas- 
ter in  their  behalf,  sold  the  goods  whilst  they  remained  in  specie 
and  might  have  gone  to  their  destination,  they  lost  their  freight, 
not  by  any  one  of  the  perils  insured  against,  but  by  their  voluo- 
tary  preference  to  abandon  the  voyage  and  employ  their  vessel 
in  some  other  enterprise. 

A  very  similar  case  was  decided  by  this  court,  Clark  v.  Massor 
chu$eUs  Fire  4*  Marine  Ins.  Co.  2  Pick.  104.  It  was  an  insurance 
on  freight  on  a  large  shipment  of  tobacco  from  Bichmond,  Vir- 
ginia, to  Nice.  The  vessel  met  with  sea  damage,  and  put  into 
the  port  of  Kennebunk  to  repair.  The  vessel  could  be  season- 
ably repaired,  though  the  necessary  delay  would  prove  a  serioas 
damage  to  the  owner  of  the  tobacco,  by  the  state  of  the  market; 
and  by  mutual  consent  the  shipper  received  the  tobacco  to  be 
forwarded  by  another  vessel,  stipulating  to  pay  freight  pro  rata 
iiinerisy  if  any  was  due ;  but  it  was  found  that  freight  was  as 
high  from  Kennebunk  to  Nice  as  from  Richmond,  and  so  no 
freight  pro  rata  had  been  earned.  In  a  suit  against  the  under- 
writer on  freight,  it  was  held  by  the  court  that,  the  property 
having  been  thus  voluntarily  surrendered  and  the  voyage  relin- 
quished, the  loss  of  freight  was  not  occasioned  by  any  peril  in- 
sured against,  and  that  the  underwriter  was  not  liable. 

We  do  not  mean  to  intimate  that  the  sale  of  the  goods  by 
the  master  in  New  York,  diminished  as  they  were  in  quantity, 
and  in  their  damaged  condition,  was  not  a  prudent,  justifiable 
and  proper  measure,  beneficial  to  all  parties.  On  the  contrary, 
so  far  as  the  case  throws  any  light  on  the  subject,  we  think  it 
was  so.  But  if  anybody  could  complain,  it  would  be  the  owner 
of  the  goods,  against  the  master  and  shipowners,  for  a  non- 
compliance with  their  contract  to  carry  the  goods  as  stipulated 
in  the  bill  of  lading ;  and  whether  the  master  could  justify  him- 
self against  such  claim  by  the  exception  of  perils  of  the  sea,  was 
solely  a  question  between  him  and  the  shippers.     In  point  of 
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fiict  the  owners  of  the  gooda  afterwards  affirmed  the  act  of  the 
master  in  mnking  the  sale,  by  claimiDg  the  proceeds  of  the  goods 
thus  sokL  As  he  professed  to  act  as  their  agent  in  making 
tbe  sale,  their  claiming  the  proceeds  afterwards  amounted  to  a 
mtificatioD,  and  made  the  sale  good.  Bot  if  the  shipowners,  by 
the  master  acting  nnder  their  direction,  determined  to  relinquish 
the  Yoyage,  and  redeliver  tbe  damaged  goods  to  the  shippers, 
whether  entitled  to  receiye  any  freight  pro  rata  upon  them,  or 
to  sell  them  on  shippers'  aeoonnt,  if  the  damaged  goods  or  any 
part  of  them  remained  in  specie^  and  might  have  been  delivered 
at  the  place  of  destination,  damaged  or  undamaged,  and  earned 
freight,  then  the  assured  voluatarily  abandoned  his  claim  for  the 
freight  of  these  goods  on  this  voyage,  and  therefore  has  no  claim 
for  the  loss  of  such  freight  against  the  insurer  on  freight. 

In  the  case  of  Siigg  v.  Augusta  Intwrcmca  Sf  Banking  Cb., 
already  cited,  it  was  held  that,  in  construing  the  contract  of  in- 
surance  of  freight,  the  interest  of  the  insurer  and  of  the  assured 
in  the  cargo  was  not  to  be  taken  into  account,  nor  in  any  way 
regarded,  in  determining  whether  a  total  loss  of  freight  had 
happened  from  any  of  the  perils  insured  against  The  questions 
are  distinct,  as  they  affect  the  conatmctioa  of  contracts  made 
diverso  intuitu. 

The  doctrine  that  the  contracts  of  owners  and  shippers  and 
the  several  classes  of  insurers  are  distinct,  and  to  be  governed 
by  considerations  severally  applicable  to  each,  and  the  nature 
and  obligation  of  the  contract  of  insnrance  on  freight,  are  well 
illustrated  by  a  late  case  in  the  House  of  Lords.  Scottish  Ma^ 
rine  Jis.  Co.  v.  Hkmer^  1  Macqueen,  334,  and  4  R  L.  Cas.  312, 
note.  It  was  an  insnrance  on  freight  from  Quebec  to  LiverpooL 
Tbe  vessel  met  with  damage  by  perils  of  the  sea  and  sprung 
a  leak,  but  was  kept  afloat  by  pumping,  and  arrived  at  Liver* 
pool,  where  the  cargo  of  lumber  was  delivered  to  the  consignee 
and  the  freight  paid.  But  the  vessel,  being  found  to  be  a  wreck, 
was  abandoned  to  the  underwriters  on  the  vessel;  yet  as  the 
abandonment  related  back  to  the  time  of  the  disaster,  it  was 
held  to  carry  all  the  pending  freight,  not  then  follj  earned  and 
due,  with  it,  and  therefore  the  shipowners  who  had  received  ik^ 
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freight  were  held  boand  to  account  fiw  it  to  the  abaodooees,  the 
insarers  of  the  ehip.  Siewart  v.  OreeMoek  Marine  Ins.  Cb.  3  fl. 
L.  Cas.  1S9,  and  1  Macqneeiiy  328.  Ufxao  this,  the  assured  in 
the  policy  on  freight  broogbt  this  aotioiL  to  seooTer  a  losst  on  ike 
ground  that,  although  the  cargo  reached  its  port  of  destioatiDni 
and  freight  on  it  waa  paid  by  the  consignees  to  the  shipowners, 
yet  they  cooid  not  hold  it  to  their  own.  use ;  that  it  was  rooeiired 
to  the  use  of  the  abandonees  of  the  sbip>  which  was  lost  by  a 
sea  peril,  and  therefore  the  freight  was  lost  tp  them  by  such  periL 
But  it  was  decided  by  the  House  of  Lords,  Tevening  the  judg* 
ment  of  the  court  of  Scotiandi  that  when  the  cargo  was  brought 
to  its  port  of  destinatioui  though  in  a  wreefced  ship,  the  contra0t 
of  the  insurer  on  freight  was  fulfilled ;  that  whether  the  owners  of 
the  vessel  had  an  insurance  on  the  vessel  or  not,  and  what  were 
the  terms  of  ibAt  contmot,  were  immaterial  to  the  insurer  on 
freight;  that  if  the  shipowneiB  abandoned  their  freight  to  their 
insurers,  it  was  in  pursuance  of  a  contract  vtrith  which  the 
insurers  on  freight  had  no  concern^  and  that  they  were  not 
liable. 

Having  dted  this  ease  as  an  authority,  it  seems  proper,  in 
order  to  avoid  a  miaapplieatioo  of  it,  to  notice  that  a  differettt 
rule  prevails  in  Great  Britain  and  this  country,  in  legeid  to  the 
relative  rights  of  shipowners  on  the  one  side,  and  the  respective 
insurers  of  ship  and  freight  on  the  other*  By  the  British  law, 
no  freight  is  considered  as  earned  until  the  arrival  of  the  ship 
and  goods ;  and  there  is  no  apportionment  of  a  pending  freight^ 
not  actually  accrued;  and  thcrefoie  if  thue  be  an  abandonment 
of  the  vessel,  in  eonaoquenca  of  a  disaster  occurring  during  the 
voyage,  though  at  a  late  period  of  it,  the  whole  of  such  freight 
passes  to  the  abandonee  of  the  ship,  and  no  part  of  it  to  the 
insurer  of  freight,  even  though  frejgbt  may  have  been  in  form 
abandoned  to  him.  But  by  the  American  rule  such  freight  is 
equitably  apportiooedf  aooording  to  the  proportion  of  the  voy* 
age  performed  at  the  time  of  the  disaster,  to  which  time  the 
abandonment  in  both  oases  nnist  refer  back*  What  was  equi« 
taUy  earned  before  that  time  goes  to  those  who  are  previously 
entitled  to  the  earnings  of  the  vessel,  or  theb  abandonees,  the 
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ioBarera  of  freight;  that  pcut  ^ttnMd  after  such  disaster  goes  to 
the  abandonees  of  the  ship,  as  owners  from  that  time.  If  at  ihnt 
time,  by  a  fair  estimate,  nine  tenths  ot  the  entire  voyage  have 
been  performed,  the  abaadooees  of  freight  will  be  entitled  to 
nine  tenths,  and  the  abandonees  of  the  ship  to  one  tenth  of  the 
freight  for  the  voyages  It  seems  necessary  that  this  difference 
be  borne  in  mind  in  citing  English  authorities,  in  reference  to 
American  cases,  both  in  veferenoe  to  the  rights  of  parties  and  as 
to  the  neoessity  and  legal  eiect  of  abandooment  on  freight  pol- 
ioies.  Mr.  Amould  admits  that  the  American  rule  of  apportion- 
ing the  freight  in  such  eases  is  move  equitable,  more  consonast 
with  the  theory  making  insurance  a  contract  of  indemnity,  than 
the  English,  and  equally  practicable;  bat  he  shows  from  unques- 
tionable judicial  authority  that  the  contrary  role  is  there  well 
established.  Ckue  y.  Davidson^  5  M.  ^  8.  79^  and  2  Brod.  & 
Bing.379.   2  Arnould  im  los.  ^  399.   2  PhiL  Ins.  <8d  ed.)  §  1649. 

It  appears  by  the  facts  agreed  in  this  case,  that  though  a  large 
part  of  the  cargo  was  more  or  less  damaged  by  the  disaster,  yet 
some  considerable  part  of  it  was  saved,  aiKl  remained  in  specie 
and  might  have  been  transported  to  Havre ;  that  the  vessel  was 
repaired  and  competent  to  carry  it,  and  therefore  the  freight  in« 
soied  was  not  totcdly  lost  by  a  peril  insured  against* 

There  is  do  ground  for  maintainistg  that  the  plaintiffs  coald 
successfully  claim  any  freight  pro  rata  timeris ;  both  because  the 
owners  of  the  goods  did  not  demand  that  their  goods  should  be 
delivered  up  a:t  New  York ;  and  because  they  were  brought  back 
to  the  port  of  shipment,  and  no  beaefioial  service  had  been  done 
by  the  shipownevs,     VHerboom  v.  Chapmaa^  13  M.  &  W.  330. 

This  is  also  an  answer  to  the  qlaim  of  the  plaintiffs  to  recover 
in  this  suit  a  proportion  of  the  expenses  of  defending  the  suits 
brought  .against  the  plaintiflb  by  the  ownena  ef  the  goods,  for 
the  proceeds  of  those  sold.  Tb^e  was  no  plausible  ground  on 
which  the  plaintiffia,  as  shipowner,  ooidd  contend  that  they  bad 
any  claim  against  the  ebippei^i  by  way  of  lien,  set-ctf  or  others 
wise,  for  the  payment  ft>r  freight  of  the  |^ods  taken  out  aaid  left 
at  New  York. 

If  any  reliance  is  placed  on  the  fact  set  £orth  in  the  agreementi 
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that  the  Barque  Dana  sabaequently  proceeded  on  another  voy- 
age to  Europe  and  obtained  freight,  and  that  anch  freight  cao 
enure,  by  way  of  salvage  or  otherwise,  to  the  benefit  of  the  de- 
fendants, it  is  a  sufficient  answer  to  repeat  that  this  policy  was 
an  insurance  on  a  specific  cargo ;  that  the  policy  had  attached 
and  the  risk  commenced.  The  voyage  afterwards  made  was  a 
different  voyage,  to  a  different  port,  with  a  different,  thongb 
somewhat  similar  cargo,  shipped  by  other  parties.  Jordtm  v. 
Warren  Lis.  Co.  1  Story  R.  342,  and  authorities  there  cited. 

There  is  no  ground  to  insist  that  a  salvage  freight  might  have 
been  obtained  by  forvtrarding  the  goods  by  anotiier  vessel ;  for  it 
is  agreed  that  freights  were  higher  from  New  York  to  Havre 
after  the  vessel  returned  to  port,  than  the  rates  stipulated  to  be 
paid  on  the  original  shipment. 

As  far  as  we  can  perceive  from  the  facts  agreed,  the  course 
pursued  by  the  master  and  shipowners,  though  it  might  ex- 
empt the  insurers  from  further  insurance  on  freight,  by  the  vol- 
untary relinquishment  of  the  voyage,  was  best  for  all  parties 
concerned  ;  for  the  owners  of  the  vessel,  because  it  relieved  her 
from  a  burdensome  enterprise,  and  enabled  the  owners  imme- 
diately to  employ  her  in  other,  perhaps  more  profitable  service; 
for  the  owners  of  the  goods,  and  their  insurers,  if  any,  because 
it  relieved  them  from  the  expense  of  preparing  the  goods  for  re- 
shipment,  from  the  danger  of  further  deterioration  and  loas  of 
value  of  the  damaged  goods,  and  from  the  payment  of  freight. 
And  the  goods  may  have  sold  for  as  much  in  their  damaged 
state,  at  New  York,  as  they  would  at  Havre. 

In  coming  to  the  oondusion  that  this  was  not  a  total  loss  of 
freight,  we  place  no  reliance  on  the  fiict  that  there  was  no  aban- 
donment We  are  of  opinion^  that  if  it  was  not  an  actual  total 
loss  in  its  nature,  it  was  not  a  loss  which  would  enable  an  as- 
sured, by  an  abandonment,  to  recover  as  upon  a  technical  total 
loss.  An  abandonment  must  be  of  some  part  or  portion  of  the 
subject  insured.  If  that  subject,  whatever  it  is,  is  absolutely 
gone,  beyond  the  control  of  the  assured,  though  there  may  be 
proceeds  of  sale  or  other  salvage,  yet  of  that  the  insurer  will 
have  the  benefit,  without  abandonment     This  distinction  was 
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the  sole  ground  of  decision  in  the  case  of  RoiiX  v.  Salvador^ 
before  cited.  See  Smith  v.  Mamifacturerf?  Ins.  Go.  7  Met. 
448.  If  the  assured  has  already  received  it  at  the  time  of 
adjustment,  the  insurer  will  have  credit  for  it  as  a  deduction 
from  the  total  loss ;  if  not,  and  if  a  total  loss  is  paid  to  the  as- 
Bured,  anything  received  by  the  assured  afterwards,  by  himself 
or  bis  agents,  he  will  hold  to  the  use  of  the  insurer,  and  an  ac- 
tion will  lie  for  it  Considering  abandonment  then  as  strictly 
applying  to  the  subject  of  insurance,  and  in  this  case  to  the 
freight,  there  was  clearly  nothing  to  abandon.  No  freight  pro 
rata  iUneris  perdcti  had  been  earned,  because  the  goods  were 
brought  back  to  the  port  of  shipment ;  there  was  no  valuable 
right  to  earn  freight,  by  forwarding  the  goods  capable  of  being 
transported  to  Havre,  because  it  would  cost  more  than  the 
freight  to  forward  them.  There  was  no  freight  earned  on  that 
voyage,  which,  according  to  the  American  rule,  contrary  to  the 
English  as  above  stated,  could  have  been  apportioned,  so  that 
an  equitable  part  might  vest  in  the  abandonee  of  the  ship,  and 
another  part  in  the  abandonee  of  the  freight ;  so  that  the  same 
mle  which  governs  the  right  of  the  assured  on  freight  to  re- 
cover a  total  loss,  as  held  in  the  English  courts,  is  applicable 
to  this  case.  That  such  loss  of  freight,  if  not  total  in  its  na- 
ture, cannot  be  converted  into'  a  technical  total  loss  by  aban- 
donment, seems  to  be  well  settled.  Gfreen  v.  Royal  Exchange 
Assurance  Co.  6  Taunt  68,  and  1  Marsh.  447.  Idle  v.  Royal 
Exchange  Assurance  Co.  8  Taunt  755,  and  8  Moore,  115 
Mount  ▼.  Harrison^  4  Bing.  388,  and  1  Moore  &  Payne,  14. 
An  offer  to  abandon,  or  an  actual  formal  abandonment  of 
freight  in  this  case,  would  not  have  altered  the  character  of  the 
loss. 

That  when  goods  taken  on  freight  are  damaged  by  a  peril  of 
the  sea,  and  require  some  time  to  dry  and  reship  them,  the 
freight  is  not  lost,  is  a  well  settled  principle  of  maritime  law. 
The  shipowner  has  a  lien  upon  the  goods  shipped,  and  is  not 
bound  to  deliver  them  without  payment  of  full  freight  If  such 
freight  18  paid,  there  is  no  loss  on  freight,  and  of  course  the 
insurer  of  that  subject  is  discharged.  If  the  shipowner  voluti- 
11* 
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tarily  delivers  them  up,  and  the  owiict  of  the  goods  oonaentt  to 
receive  them,  which  may  be  for  the  beet  interett  of  both ;  eo  if 
the  owner  of  the  goods,  having  notice,  declines  to  interfere,  and 
the  master,  as  agent  for  both  parties,  and  for  their  mntnal  inter- 
est,  sells  them,  and  they  affirm  such  sale  and  daim  the  proceeds, 
as  in  the  present  case ;  in  all  these  cases  the  freight  on  these 
goods  is  gone ;  but  it  is  not  lost  by  one  of  the  perils  insured 
against^ 

A  few  more  direct  authorities  on  this  point  are  here  stated. 
Where,  upon  a  policy  on  freight  of  goods,  part  were  wetted  with 
sea,  and  could  not  be  safely  reshipped  without  drying,  wUioh 
would  take  six  weeks,  and  the  ship  went  on  and  left  them,  the 
freight  was  lost;  but  the  insurers  of  freight  were  held  not 
liable.  Mardp  v.  Jones^  4  B.  &  C.  894,  and  6  D.  &  B.  479. 
Griswold  v.  New  York  jBt5.  Co.  1  Johns.  204. 

A  similar  point  was  decided  by  this  court  in  the  case  of 
M^Gaw  V.  Ocean  £%s.  Co.  33  Pick.  405.  In  that  case  ttie  ship 
could  have  been  repaired  seasonably,  or  the  goods  might  have 
been  fmrwarded  in  another,  though  not  on  terms  which  would 
have  caused  any  saving  of  freight*  They  were  sold  by  the 
master,  and  it  was  probably  most  for  the  interest  both  of  the 
shipowners  and  shippers  that  they  should  be  sold ;  but  it  was 
held,  that  for  such  loss  of  freight  the  insurer  on  freight  was  not 
liable. 

But  in  the  present  case  there  was  a  loss  of  freight,  to  a  con- 
siderable extent,  by  the  jettison  of  part  of  the  goods  from  which 
it  would  have  accrued,  on  the  voyage  to  the  place  of  destina- 
tion, and  other  good«  absolutely  lost  That  jettison  is  a  loss  by 
perils  of  the  sea,  as  well  of  freight  as  of  goods,  hardly  needs 
authorities  to  support  it    Butler  v.  Wildmcm^  3  R  &  Aid.  398. 

Nor  is  the  owner  of  goods  jettisoned  bound  to  wait  for  the 
adjustment  of  the  general  average  before  calling  on  the  under- 
writers on  freight,  and  in  the  first  instance  to  seek  his  indem- 
nity from  the  other  contributory  interests ;  but  he  may  proceed 
at  once  by  action  against  his  insurers ;  and  if  salvage  is  realized 
before  the  adjustment  of  the  loss,  by  verdict  or  otherwise,  it 
should  be  deducted,  otherwise  it  will  enure  as  salvage  to  the 
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ineorer.*  Maggraih  v.  Chureh^  1  Gaines,  215.  Watson  ▼.  Ma^ 
rme  his.  Co.  7  Johnt.  62.  V&mknkeuvel  v.  United  Ins.  Co.  1 
JohDB.  436.    Forbes  v.  M0mtfaetmers^  Ins.  Oo.  1  Gray,  871. 

It  appearing,  then,  by  the  nnconteflted  facts  in  the  case,  that  a 
oonsidevable  part  of  these  goods  conld  have  been  forwarded  by 
the  same  or  another  ship,  by  which  freight  could  be  earned ;  and 
this  not  having  been  done,  bat  the  goods  sold  by  the  master,  act- 
ing as  agent  for  the  owners  of  the  goods,  npon  considerations 
of  expediency  not  affecting  the  onderwriters,  in  consequence  of 
which  there  was  not  an  actual  or  complete  total  loss ;  and  that 
it  was  not  a  loss  of  part,  which  oonld  be  made  a  technical  total 
loss  by  abandonment,  beeaase  no  abandonment  was  in  fact 
made^  and  beoause  it  was  not  a  case  where  the  assured  could 
abandon;  therefore  the  court  are  of  opinion  that  the  plain- 
ti£f  cannot  recover  for  a  total  loss ;  but  his  claims,  whatever 
they  are,  must  be  determined  by  an  adjustment  as  of  a  partial 
loss. 

The  fofegoing  is  in  substance  the  opinion  delivered  after  the 
former  aj^pameat.  Upon  revision,  some  additional  views  and 
iUusfarations  have  been  stated,  and  some  farther  authorities  cited, 
in  the  hope  of  making  it  more  intelligible. 

This  opinion  having  been  drawn  up  and  placed  in  the  hands 
of  the  reporter,  it  thus  came  to  the  knowledge  of  some  of  the 
parties,  whereupon  the  counsel  for  the  plaintiff  made  an  appli* 
cation  to  the  court  for  a  rehearing,  on  the  ground  that  the  case 
had  not  been  faUy  understood,  or  that  some  omission  or  mistake 
liad  DCdiTred ;  in  consequence  of  which  no  judgment  was  en- 
tered. A  rehearing  was  bad,  iand  we  have  greatly  to  regret  that 
various  circarostanees  have  occurred  to  cause  an  unusual  delay 
in  bringing  the  case  to  a  final  result 

*  The  defendant*,  up9a  tbii  point*  railed  on  the  following  danse  in  the  pol- 
icy :  **  In  case  of  loss,  such  low  shall  be  paid  in  sixty  da^rt  after  proof  and  adjust* 
ment  thereof;  the  amount  of  the  premium  note,  if  unpaid,  and  all  sums  due  tc 
the  company,  from  the  insured,  when  such  loss  becomes  due,  being  first  deducted , 
and  all  sums  coining  due  being  first  paid  or  secured  to  the  satisfaction  of  the  sai<$ 
president  and  directors,  they  discounting  interest  for  anticipating  payment** 
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Ou  the  reheariog,  and  in  urging  the  plaintiff's  daim  for  a 
total  loss,  the  counsel  for  the  plaintiff  take  a  view  of  the  facta 
in  some  respects  perhaps  different  from  the  case  as  we  under- 
stood it.  We  were  governed  by  the  main  facts  as  they  appeared 
on  the  agreed  statement  It  is  trae  that  the  deposition  of  the 
mate,  and  some  other  written  evidence,  were  referred  to ;  but  we 
did  not  consider  that  the  court  were  called  on  to  decide  contested 
facts,  or  draw  inferences  from  evidence.  And  we  have  no  occa- 
sion, it  is  believed,  to  refer  to  that  evidence,  because,  in  our 
view,  not  affecting  any  material  &ct  bearing  on  the  case.  We 
considered  the  case  as  it  appeared  in  the  agreed  statement 

It  is  now  insisted,  that  by  the  agreed  statement,  it  was  agreed 
and  conceded  that  all  the  wheat,  which  was  the  bulk  of  the 
cargo,  except  six  hundred  bags,  was  totally  lost  for  the  purpose 
of  being  carried  to  Havre  and  earning  fineight  K  by  ^  totally 
lost "  the  parties  meant  ^  physically  destroyed,"  ^^  annihilated," 
^^  ceased  to  exist  in  specie  "  or  retain  the  character  and  name  in 
which  it  was  shipped,  perhaps  we  might  not  have  distinctly  un- 
derstood it  as  going  to  this  extent  The  principle  we  intended 
to  state  was,  that  if  it  had  not  ceased  to  exist  in  specie,  though 
it  might  be  greatly  damaged  so  that  upon  arrival  it  would  not 
be  worth  the  sum  payable  for  the  freight,  still  the  shipowner  had 
earned  his  freight,  the  shipper  was  bound  to  pay  it  on  delivery 
or  tender  of  the  damaged  goods,  the  freig^  was  not  lost  by  a 
peril  insured  against,  and  the  underwriter  was  not  liable  on  his 
contract 

This  was  the  precise  point  of  view  in  which  the  facts  were 
to  be  considered.  If  the  parties  intended  to  be  understood  that 
the  great  bulk  of  the  wheat,  in  bags,  could  not  have  arrived  at 
Havre  in  specie,  as  wheat  —  damaged  wheat,  it  may  be,  sour, 
musty,  incapable  of  beneficial  use,  but  still  wheat  —  all  doubt 
an^  ambiguity  would  have  been  avoided  by  agreeing  to  this  in 
explicit  terms.  In  regard  to  some  portion  of  the  wheat,  it  was 
agreed  that  it  could  not  have  been  so  dried,  separated  and  pre- 
pared as  to  have  arrived  in  specie  ;  but  the  plaintiff  alleged  that 
the  expenses  would  have  exceeded  the  value  of  the  goods  on 
arrival. 
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WithouJb  going  into  details  as  to  the  part  of  the  cargo  wholly 
jdeBtroyed  or  more  or  lass  damaged^  we  were  led  to  sappose  that 
the  partiea  did  not^  by  this  paragraph  of  the  statementi  mean 
to  agree  that  the  great  bulk  of  the  wheat  was  absolutely  anni- 
hilated and  destroyed ;  partly  by  a  supposition  that,  from  the 
nature  of  the  article,  wheat  in  bags,  though  wet  and  damaged, 
it  ni^ht  not  wholly  perish  in  a  voyage  across  the  Atlantic ;  and 
partly  because  the  reduction  in  the  value  of  the  goods  shipped, 
by  the  perils  of  the  sea,  so  as  on  tiieir  arrival  not  to  be  worth 
the  amount  to  be  paid  for  their  freight,  has  in  some  of  the  earlier 
cases  been  regarded  as  a  test  of  the  carrier's  right  to  leave  or 
sell  them,  and  claim  a  total  loss.  If  in  fact  it  was  understood 
and  agreed  that  all  the  wheat  except  six  hundred  bags  was  so  fai 
injured  by  sea  damage  that  it  would  cease  to  exist  before  arri 
val,  it  would  have  been  easy  to  avoid  all  ambiguity  by  adding 
to  the  terms  that  it  could  not  be  restored  so  as  to  arrive  at  the 
port  of  destination,  the  words  ^  in  spede^^  or  ^  as  wheat,''  or 
some  equivalent  expression* 

But  however  the  fact  was;  or  in  whatever  sense  the  parties 
intended  to  be  understood,  in  the  agreed  statement  of  facts ;  or 
whether  the  court  in  any  respeet  took  a  mistaken  view  of  thact 
statement,  in  its  details ;  it  will  not  vary  the  result  to  which  we 
formerly  came,  that  the  plaintiff  cannot  recover  for  a  total  loss, 
and  that  whatever  elaims  he  has  against  the  defendant  company 
must  be  adjusted  as  a  partial  loss.  A  total  loss  of  part  of  the 
freight  insured  is  a  partial  loss.    Mo$s  v.  Smitk^  9  C.  B*  94. 

These  different  views  of  the  facts  may  indeed  make  a  great 
difference  as  to  the  amount  that  the  plaintiff  may  be  entitled  to 
recover  by  the  adjustment  of  a  partial  loss.  It  is  an  uncontested 
fact,  that  the  vessel  on  her  passage,  after  the  policy  on  freight 
ImuI  attached  to  that  cargo,  on  that  voyage,  was  struck  and  over^ 
set  by  a  peril  of  the  sea,  and  the  wheat  thereby  became  wet  and 
damaged.  Now,  if  that  damage  is  found  to  have  been  imme- 
diately attended  with  incipient  decay,  and  when  landed  it  was 
in  such  progress  of  deteriomtion  that  it  could  not  possibly  reach 
Havre  as  wheat,  but  in  the  mean  time  would  totally  perish,  it 
would  follow,  upon  the  principles  hereinbefore  stated,  that  it 
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was  an  entire  loss  of  part  of  the  merchandise,  and  so  a  loss  of 
the  freight  to  accrue  upon  earrying  it  safely.  Bat  this  is  a  qnes* 
tion  of  fact,  to  be  carefolly  and  fully  considered  in  settling  the 
items  of  a  partial  loss;  and  possibly  the  facts  to  be  ascertained 
by  the  assessor,  pursuant  to  the  agreement  of  the  parties,  may 
throw  some  light  on  the  subject. 

In  adjusting  the  loss  of  the  plaintiff  as  a  partial  loss,  the  val* 
nation  of  the  freight  in  the  policy,  whether  more  or  less  than 
the  freight  actually  chargeable  on  particular  goods,  is  to  be 
taken  as  the  basis  of  computation ;  and  every  item  of  freight 
lost,  and  every  item  on  which  no  loss  of  freight  occurred,  be* 
cause  the  goods  were  volantarily  surrendered,  is  to  be  computed 
aooordiog  to  the  proportion  it  bears  to  the  whole  freight  as  val« 
ued  in  the  policy. 

In  consequence  of  the  alternatiye  view  of  the  facts  hete  al- 
luded to,  and  in  order  to  meet  one  view  taken  in  the  argument, 
it  is  proper  to  add  that  if  it  should  turn  out  that  goods  yielding 
more  than  half  the  freight  were  wholly  lost,  and  so  more  than 
half  the  freight  lost,  still  it  woald  noi^  in  analogy  to  the  case  of 
goods  lost  or  damaged  to  more  than  half  their  value,  warrant  an 
abandonment  and  a  recovery  fbr  fi  total  loss,  had  there  in  ftict 
been  an  abandonment  in  the  present  case.  Each  item  of  loss 
was  complete  in  itself^  and  no  abandcmment  oonld  enlarge  or 
change  it.  For  the  reasons  before  given  at  large,  there  could 
be  no  abandonment,  because  there  was  nothing  to  abandon^ 
Abandonment  must  be  of  the  subject,  or  some  portion  or  rem* 
nant  of  it  Here  the  sobject  was  freight,  and  there  was  no 
freight,  or  claim  to  freight,  actual  or  possible,  which  oonld  enure 
to  the  underwriters  by.  abandonmant. 

The  loss  then  is  to  be  adjusted  ^  a  partial  loss,  not  because 
each  item  of  which  it  is  composed  was  not  complete  and  total 
in  itself  but  because  the  entire  aggregate  of  such  absolute  losses 
does  not  amount  to  the  whole  freight  put  at  risk,  and  insured  by 
and  valued  in  the  policy.  Case  referred  to  an  aseeeeor* 
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Charlbs   Hebbner  vs.  Eagle  Insurance  Company  of  Cin« 

CINNATL 

A  poU^  of  insnmnoe  cm  a  ship  tgaintt  **  toUl  Um  on\y,**  OTon  if  a  tim«  poUoy,  ooTon  a 
constnictive  total  loss. 

It  is  a  sufficient  abandonment  of  a  ship  injured  by  perils  of  the  sea,  and  therefore  surveyed 
•ad  ooodamned  oo  tha  wmft  ooatt  af  tl«  United  Stotaa,  in  tfma  of  paace,  to  state  in  a 
notice  to  the  underwriters  that  the  assured  ^'  having  received  information  of  the  con- 
demnation of*'  the  ship  *'at  Humboldt,  California,  hereby  abandons  all  in  said  vessel 
Imored  by'*  tiieir  policy  **and  claims  as  for  a  total  loss.** 

A  poUof  of  ias^ranca  ftom  an  insaraiioa  oompany  tfltabUahad  in  another  state,  signed  by 
their  president  and  secretary  there,  but  not  to  be  valid  until  oonntersigned  by  their  agent 
here,  and  issued  by  such  agent  here,  is  to  be  interpreted  by  the  law  of  Massachusetts;  and 
one  third  naw  for  old  is  thersfora  to  be  dedncted  in  estimating  a  constructive  total  loss 
anderit 

Under  a  policy  of  msuranoe  upon  a  steamer,  which  exempts  the  insurers  firom  liability  for 
brealcing  of  the  machinery  unless  occasioned  by  stranding,  the  insurers,^  if  the  vessel  is 
J^iured  Arst  by  perils  of  the  sea  and  afterwards  by  stranding,  are  liable  only  for  so  much 
of  the  injury  as  the  assured  prove  to  hava  been  occasioaad  by  the  stranding. 

In  computing  a  constructive  total  loss  on  a  vessel  stranded  on  (he  west  coast  of  the  United 
States,  an  assessor  allowed  two  months*  interest  on  the  Ainds  raised  for  repairs.  Held, 
Aa(  this  aaieisnieiit  ootid  aal  be  Ineraaaad  by  the  oont  withoot  evidenoe  to  overoome 
the  assessor's  report 

Action  of  contract  on  a  policy  of  insttrance,  numbered 
106,  and  dated  July  15th  1850,  for  $5000  on  the  Steamer 
Chesapeake,  Talaed  at  $40,000,  for  one  year  firom  the  24th  of 
May  1851,  ^to  trade  on  the  west  coast  of  America,  and  the 
rivers  of  the  west  coast  and  the  islands  of  the  Pacific  Ocean," 
against  ^  total  loss  only,''  and  containing  a  stipulation  ^  that  in 
case  a  total  loss  shall  be  claimed  for  or  on  account  of  any  dam- 
age or  charge  to  the  said  vessel,  the  only  basis  for  ascertaining 
her  value  shall  be  by  her  valuation  in  this  policy,  and  if  not 
valued  herein,  then  her  actual  value  at  the  port  to  which  she 
belonged  at  the  time  of  the  inception  of  this  risk." 

The  steamer  sailed  from  San  Francisco  on  the  24th  of  Sep- 
tember 1851  for  Humboldt  Bay  and  other  ports  on  the  Pacific 
coast,  and  after  meeting  with  severe  injuries  from  perils  of  the 
sea,  and  making  all  possible  repairs  at  intermediate  ports,  ar- 
rived on  the  16th  of  October  at  Humboldt  Bay,  where  her  cap- 
tain called  a  survey,  which  was  made ;  and,  at  the  request  of 
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her  captain,  a  shipmaster  of  San  Francisco  made  an  estimate 
of  the  repairs  necessary  to  be  done  to  make  her  seaworthy, 
which  was  based  entirely  upon  the  surveyor's  report,  and 
amounted  to  $22,951,  including  the  expenses  of  bringing  men 
and  materials  from  San  Francisco. 

Humboldt  is  a  very  small  settlement,  containing  about  thirty 
inhabitants,  with  no  means  of  repairing  yessels.  By  the  trav 
elled  route  it  is  between  three  and  four  bimdfed  miles  distaot 
from  San  Francisco,  where  repairs  could  have  been  done  at 
from  twenty  to  twenty  five  per  cent  less.  One  of  the  sur- 
veyors testified  that  the  steamer  was  not  in  a  condition  to  go 
with  safety  to  San  Francisco. 

In  compliance  with  the  report  of  the  surveyorsi  the  steamei 
was  sold  by  auction  at  Bucksport,  in  Humboldt  Bay,  about  the 
Ist  of  November,  for  $2175.  Written  notices  of  the  sale  were 
posted  up  in  all  the  towns  around  the  bay.  There  were  from 
twenty  to  thirty  persons  present  at  the  sale. 

On  the  6th  of  February  1852  the  assured  signed  and  ad- 
dressed to  the  agent  of  the  defendants  at  Boston  the  follow- 
ing letter :  *'  Having  received  information  of  the  condemnation 
of  the  Steamer  Chesapeake  at  Humboldt,  California,  I  hereby 
abandon  all  in  said  vessel  insured  by  policy  of  the  Eagle  Insu- 
rance Company  of  Cincinnati,  No.  105,  dated  July  15, 1850,  for 
$5000 ;  and  claim  as  for  a  total  loss." 

The  parties  agreed  that  if  the  court  should  be  of  opinion  that 
*^  under  this  policy  and  the  facts  stated,  the  plaintiff  could  re- 
cover for  a  constructive  total  loss,  the  case  is  to  be  sent  to  an 
assessor,  to  ascertain  whether  the  actual  cost  of  repairs  would 
exceed  half  the  valuation,  so  as  to  create  a  liability  therefor  on 
the  part  of  the  defendants,  and  the  amount  for  which  judgment 
should  be  rendered  against  them ;  otherwise,  the  plaintiff  is  to 
become  nonsuit."  Upon  this  statement  the  case  was  argued  at 
November  term  1855. 

G.  &  Hillardj  for  the  plaintiff. 

F.  G,  Loring^i  for  the  defendants.  1.  By  the  terms  of  this 
policy  the  standard  of  value  is  the  valuation  in  the  policy,  and 
this  accords  with  the  law  of  this  state.    Debhis  v.  Ocean  A«. 
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Cb.  16  Pick.  303.  Under  a  policy  against  total  loss  ouly,  the 
inaaxer  is  not  liable  for  a  constractive  total  loss  by  reason  of 
damage  exceeding  fifty  per  cent  of  the  valne  of  the  ship,  and 
which  is  in  fact  only  a  partial  loss,  though  it  may  be  turned  into 
a  total  loss  by  the  election  of  the  assured  to  make  an  abandon- 
ment SmWi  V.  Manufacturers^  Ins.  Co*  7  Met  448.  If  the  as- 
sured bad  elected  to  repair,  the  insurers  clearly  would  not  have 
been  liable  under  this  policy,  whether  the  extent  of  the  repairs 
was  less  or  more  than  fifty  per  cent  The  liability  of  the  insurer 
cannot  be  entirely  at  the  election  of  the  assured.  Lisurance 
against  <<  total  loss  only  "  is  the  same  as  "  warranted  free  from 
average  or  partial  loss."  An  insurance  on  a  cargo  <' against 
total  loss  "  or  ''  fipee  from  average  "  does  not  cover  a  constructive 
total  loss.  2  PhU.  Ins.  (3d.  ed.)  §§  1615,  1767.  Marcardier  v. 
Chesapeake  Lis.  Co.  8  Cranch,  39.  Moreau  v.  United  States  Ins. 
Co.  1  Wheat  219.  By  analogy  the  same  rule  must  apply  to  ves- 
sels where  the  damage  is  less  than  the  value  of  the  vessel.  This 
question  was  decided  by  this  court  many  years  ago,  and  the  de- 
cision has  not  been  questioned  since.  Murray  v.  Hatch^  6  Mass. 
465.     Buchanan  v.  Ocean  Ins*  Co.  6  Cow.  331. 

2.  The  letter  of  abandonment  is  defective,  in  form  and  sub- 
stance; because  it  states  no  reasons  for  abandonment,  except 
that  the  vessel  has  been  condemned;  and  neither  states  the 
grounds  of  condemnation,  nor  gives  the  insurers  any  means  of 
ascertaining  them.  Peirce  v.  Ocean  Ins.  Co.  18  Pick.  83.  J3ti/- 
lard  V.  Roger  WiUiams  Ins.  Co.  1  Curt  C.  C.  152.  Macy  v. 
Whaling  Ins.  Co.  9  Met  359.  Suydam  v.  Marine  Ins.  Co.  1 
Johns.  181.    2  Phil.  Ins.  §§  1681,  1684. 

Shaw,  C.  J.     Two  questions   are   presented;  first,  whether 
the  plaintiff  can  recover  for  a  constructive  total  loss ;  and  sec- 
ond, whether  the  plaintiff  gave  a  seasonable  and  sufficient  no 
tice  of  abandonment 

1.  The  first  question  is,  whether,  under  this  policy,  the  defend- 
ants are  liable  for  a  constructive  total  loss,  caused  by  the  perils 
insured  against,  to  more  than  half  the  value  of  the  vessel. 

The  natural  and  grammaticed  construction  of  the  language, 
^Miable  for  a  total  loss  only,"  is,  any  total  loss,  as  that  term  is 

VOL.  X.  12 
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known  and  understood  by  those  conversant  with  the  practioe 
and  law  of  insarance.  The  distinction  between  an  actual  and 
constnictive  total  loss  is  well  known  and  understood ;  and  if 
the  parties  intended  to  qualify  it,  and  limit  the  liability  to  either 
particular  species  of  total  loss,  we  think  they  would  so  have  ex- 
pressed  it.  But  there  is  nothing  in  the  policy  to  indicate  that 
the  insurers  are  not  to  be  liable  for  a  constructive  total  loss,  if 
perfected  as  such  by  an  abandonment ;  and  we  see  nothing  in 
the  principles  of  the  law  of  insurance,  from  which  such  a  dis 
tinction  can  be  implied  against  the  letter  of  the  contract 

The  leading  authority  relied  on  is  that  of  Murray  v.  Hdick^ 
6  Mass.  465.  It  is  observable  that  that  was  an  insurance  on 
vessel,  cargo  and  freight,  and  against  a  total  loss  only.  The 
vessel  remained  in  specie^  capable  of  being  repaired,  a  few  days' 
sail  from  the  United  States,  and  there  was  no  abandonment. 
The  case  was  argued  and  considered  on  the  assumption  that 
there  was  no  abandonment;  but  the  plaintiff  insisted  that,  upon 
the  facts  then  appearing,  there  was  a  total  loss  without  aban- 
donment.  There  was  no  adjudication,  therefore,  upon  the  prop- 
osition that,  in  an  insurance  on  yessel  against  total  loss  only, 
proof  of  a  constructive  total  loss  will  not  sustain  the  action. 
It  is  admitted  by  the  eminent  judge  who  gave  the  opinion,  Mr. 
Justice  Sewcdl,  that  no  precedent  like  it  had  been  cited ;  but  his 
reasoning  is  founded  upon  the  supposed  analogy  between  the 
restriction  in  this  policy  and  the  eases  of  exceptions  and  war- 
ranties against  particular  averages  and  partial  losses  on  certain 
goods,  as  illustrated  by  reference  to  the  case  of  perishable  arti- 
cles, embraced  in  the  common  memorandum,  being  excepted 
from  liability  for  losses  on  account  of  sea  damage.  These  ex- 
ceptions are  manifestly  founded  on  the  impossibility  or  extreme 
difficulty  of  distinguishing,  in  the  memorandum  articles,  dam- 
age arising  from  sea  perils,  and  that  arising  from  the  natural 
tendency  of  the  articles  themselves  to  natural  decay  or  deterio- 
ration. All  the  cases  cited  are  those  of  perishable  goods, 
whence  he  draws  the  conclusion  that  in  cases  arising  under 
exceptions  of  particular  average,  or  warranty  against  partial 
losses,  the  insurer  is  liable  only  for  a  total  loss,  where  the  sub- 
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jeot  matter  of  the  insurance  is  absolutely  destroyed.  The 
opinion  is  there  expressed  that  where  the  poUoy  is  iimitedi  as  in 
that  ease,  to  be  upon  the  risk  <rf  a  total  loss  only,  the  same  prin- 
ciples must  govern  the  decision.  The  reasoning  upon  the  evi« 
dence  there  goes  to  show  that  the  vessel  remained  in  specie^  was 
capable  of  being  repaired,  and  according  to  one  statement  might 
.have  been  repaired  for  less  than  half  her  value  as  expressed  in 
the  policy,  and  the  court  decide  that  the  evidence  did  not  prove 
an  actual  total  loss.  There  was  also  a  sufficient  reason  for  set- 
tiiig  aside  the  verdict  of  the  jury  and  ordering  a  new  trial,  tiiat 
in  finding  for  the  plaintiff  for  a  total  loss,  they  had  not  deducted 
the  salvage  held  by  the  plaintiff 

This  case  was  no  doubt  decided  right,  because  the  assured 
had  not  complied  with  the  indispensable  condition  of  fixing  a 
constructive  total  loss,  where  the  loss  was  not  absolutely  total  in 
its  nature,  by  a  seasonable  abandonment  This  case  was  cited 
in  the  case  of  Buchanan  v.  Ocean  Im.  Co.  6  Cow.  d31 ;  but  that 
was  a  case  where  the  court  had  first  decided  that  the  plaintifr  had 
no  insurable  interest,  and  where  of  course  nothing  would  have 
passed  to  the  underwriter  by  an  abandonment*  And  the  point 
was  not  necessary  to  the  decision  of  the  case  then  before  the 
court 

The  distinction  between  damage  to  goods  to  more  than  half 
their  value,  and  damage  to  a  vessel  to  more  than  half  her  value, 
as  giving  a  right  to  abandon,  and  laying  the  foundation  for  a 
constructive  total  loss,  is  well  illustrated  by  the  case  of  Marcar* 
diet  V.  Chesapeake  Ins.  Co.  8  Cranch,  39.  There  it  was  held, 
that  where  a  constructive  total  loss  is  sought  to  be  maintained, 
upon  the  ground  of  deterioration  of  the  cargo,  by  some  of  the 
perils  insured  against,  to  more  than  half  its  value,  all  deterio- 
rations of  memorandum  articles  are  to  be  excluded  from  the  esti- 
mate of  damages ;  and  that,  in  order  to  establish  such  a  con- 
structive total  loss,  damage  from  the  perils  insured  against  must 
be  found  to  have  been  sustained  by  the  residue  of  the  cargo,  as 
if  the  whole  of  the  memorandum  articles  were  sound,  to  war- 
rant an  abandonment  This  construction  is  obviously  necessary 
to  carry  out  the  rule  that  the  insurers  are  to  be  exempte-d  from 
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all  losses  on  memorandnm  articles,  tinless  of  a  general  nature 
specified,  as  by  capture  or  stranding;  and  is  plainly  founded  oa 
the  impracticability  of  proving  whether  the  damage  fonnd  in 
these  perishable  goods  be  attributable  to  perils  of  the  sea,  or  to 
internal  causes. 

But  we  think  this  case  establishes  the  principle  that  damage 
to  more  than  half  the  value  by  sea  perils  to  goods  not  in  the. 
memorandum,  and  a  fortiori  damage  to  a  ship  by  perils  of  the 
sea  to  a  like  amount,  does  amount  to  a  constructive  total  Iobs, 
and  at  the  election  of  the  assured,  by  a  regular  abandonment, 
becomes  a  legal  total  loss.  That  the  distinction  is  limited  to 
memorandum  articles  seems  to  be  recognized  in  Moreau  v. 
United  States  Ins.  Co,  1  Wheat.  219,  and  the  cases  there  cited 
and  referred  to. 

There  seems  to  be  no  reason  in  the  nature  of  the  contract^  or 
of  the  business  to  which  it  refers,  why  the  liability  of  the  in- 
surers should  not  extend  as  well  to  a  constructive,  as  to  an  ao 
tnal,  total  loss.  It  is  true  that  no  voyage  is  lost  or  defeated, 
because  no  voyage  was  in  contemplation,  it  being  a  policy  on 
time;  but  by  the  perils  insured  against,  all  further  navigation  of 
the  vessel  was  defeated  and  put  an  end  to,  the  whole  purpose  of 
the  enterprise,  that  of  employing  the  vessel  in  profitable  naviga- 
tion during  the  year,  was  defeated.  The  court  are  therefore  of 
opinion  that  under  this  policy  the  defendants  were  liable  for  a 
constructive  total  loss  by  the  perils  insured  against,  if  followed 
by  a  legal  abandonment. 

2.  The  next  question  turns  upon  the  form,  legal  effect  and 
sufficiency  of  the  notice  of  abandonment. 

It  appears  by  the  evidence  that  the  vessel  was  damaged  by 
the  violence  of  the  sea  and  stress  of  weather,  and  was  at  a 
small  port  on  the  western  coast  of  America,  and  the  evidence 
tended  to  show  that,  if  she  could  be  repaired  there,  the  expense 
of  such  repairs,  after  making  the  customary  and  stipulated  de« 
ductions,  would  amount  to  more  than  half  her  value  as  expressed 
in  the  policy.  Damage  of  a  vessel  to  more  than  half  her  value, 
as  a  ground  of  abandonment  and  constructive  total  loss,  seems 
now  to  be  settled  as  the  rule  of  American  law,  conformably  to 
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that  of  some  of  the  maritime  states  of  Europe,  contrary  to  the 
English  rule,  which  requires  proof  of  damage  to  such  an  extent 
that  the  repairs  of  the  vessel  in  the  place  where  it  is  would  be 
equal  in  amount  to  the  value  of  the  vessel  when  repaired.  Mar* 
cardier  ▼.  Chesapeake  Ins,  Co.  8  Cranch,  39.  The  master  called 
a  survey,  and,  in  compliance  with  the  report  of  the  surveyors, 
sold  the  steamer  at  auction  at  Humboldt  Bay.  These  things 
occurred  early  in  November  1861 ;  and  on  the  6th  of  Feb- 
ruary following  notice  of  abandonment  was  given  by  letter  by 
the  plaintiff  to  the  agent  of  the  defendants,  residing  in  Bos- 
ton. In  deciding  on  the  character  of  this  notice,  we  are  to  con- 
sider the  relative  situation  of  the  parties,  what  they  respectively 
knew  and  understood,  and  what  was  the  subject  matter  of  the 
communication. 

The  Chesapeake  was  a  steamer,  owned  by  the  plaintiff,  in- 
sured by  the  defendants  about  six  months  before,  for  no  voyage 
to  be  made  from  one  port  or  another  to  carry  any  particular 
cargo,  but  for  the  term  of  one  year,  at  all  ports  and  places,  with 
the  general  purpose  to  trade  on  the  west  coast  of  America,  in- 
sured against  total  loss  only.  The  vessel  was  at  a  great  dis- 
tance from  her  home  port  by  sea,  but  the  commnnication  by 
letter,  by  way  of  the  Isthmus  of  Panama,  was  between  one  and 
two  months. 

The  notice  and  offer  of  abandonment  is  certainly  brief,  and 
in  a  form  not  to  be  recommended ;  still  the  question  is,  whether 
it  is  sufficient  The  difficulty  lies  in  the  ambiguity  of  the  word 
•*  condemnation,**  as  a  cause  of  loss,  accompanied  by  a  demand' 
for  a  total  loss.  The  term,  in  its  application  to  the  subject 
matter,  may  import  a  hostile  capture,  and  condemnation  conse- 
quent thereon,  but  it  may  also  mean  that  the  vessel  has  been 
condemned  as  innavigable,  as  incapable  of  keeping  the  sea,  on 
account  of  damage,  and  so  declared  by  persons  of  competent 
authority.  In  several  insurance  cases,  referred  to  in  the  course 
of  this  discussion  for  other  purposes,  we  have  seen  the  phrase, 
after  describing  the  shattered  condition  of  a  vessel,  <^she  wai 
condemned  to  be  sold.*'  We  are  then  brought  to  the  question 
how  it  was  used  in  the  present  case,  what  did  the  writer  mean 
12* 
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in  using  it,  and  how  was  it  understood  by  the  agents  and  offi- 
cers of  the  company. 

It  was  a  time  of  profound  peace ;  the  place  was  Humboldt 
Bay,  on  the  west  coast,  described  as  in  California,  and  of  course 
within  the  limits  aqd  jurisdiction  of  the  United  States.  The 
idea  of  capture  and  judicial  condemnation  as  prize  could  hardly 
have  arisen  in  the  mind  of  the  agent  to  whom  this  notice  was 
addressed ;  and  it  is  quite  manifest  that  it  was  not  so  used  by 
the  writer.  Under  the  circumstances  therefore  it  most  have 
been  naturally  understood  that  the  vessel  had  been  condemned 
as  unfit  for  further  purposes  of  navigation,  according  to  the  ac- 
tual state  of  facts*  Besides,  it  was  not  a  positive  assertion  of 
the  fact,  but  only  ^  information,"  of  course  by  letter ;  and  if  the 
company  were  actually  in  doubt,  or  desired  fuller  intelligence  on 
the  subject,  it  was  only  to  ask  for  the  letter,  or  other  source  of 
the  information.  It  did  not,  and  had  no  tendency  to,  mislead 
the  company  by  stating  one  cause  of  loss,  and  afterwards  at- 
tempting to  recover  by  proof  of  loss  £N>m  a  difiin-ent  cause. 

It  was  an  explicit  transfer  and.  relinquishment  of  all  the  tuh 
sored^s  right  and  interest  in  the  vessel,  in  the  proceeds  if  right- 
fully sold,  and  in  any  and  all  salvage  which  had  been  or  could  be 
obtained.  In  this  respect  it  differs  essentially  from  the  case  of 
Peirce  v.  Ocean  Ins.  Co.  18  Pick.  83,  in  which  the  abandonment 
was  held  insufficient,  because  it  was  a  mere  notice  to  the  com- 
pany of  the  state  of  the  vessel,  and  did  not  by  any  of  its  terms 
relinquish,  transfer  and  abandon  claims  for  the  proceeds  of  the 
"vessel  from  the  time  of  the  loss,  or  other  claims  for  salvage. 
The  remarks  made  in  giving  the  opinion  in  that  case  are  made 
in  reference  to  the  subject  matter  and  circumstances  of  the 
case. 

A  subsequent  case,  more  analogous  to  the  present^  came  be- 
fore this  court,  and  the  question  of  the  sufficiency  of  the  notice 
of  abandonment  was  fully  considered.  Macy  v.  Whalif^  Ins. 
Co.  9  Met.  354.  The  insurance  was  upon  cargo,  but  the  notice 
of  abandonment  was  only  that  the  ship  was  lost  But  the  court 
held  that,  under  the  circumstances^  being  a  whaling  ship,  the 
loss  of  the  cargo  might  well  have  been  understood  from  the  loss 
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of  the  ehip;  aod  ibe  ptahitiis  having  in  fon»  abandoned  tbeir 
interest  in  the  cai^  ineured  hy  the  defendants,  the  abandon* 
ramt  was  not  rendered  invalid  brf  the  tefarmality  in  the  notice. 
And  in  another  ehiase  the  court  eay^  where  the  insured  makes 
bis  abaodonroent  and  claims  for  m  letai  loes»  ander  the  policy, 
without  stating  the  cause  of  loss,  but  refers  to  the  intelligence 
he  has  reoetved,  tiie  abandonment  will  not  be  defective,  beeanse 
the  underwritcv  ean  eaU  lor  the  inlbmi«tion  on  which  it  is 
groan  ded. 

No  form  of  abandonment  is  eetabliebed  eithev  burlaw  or  the 
usage  of  this  braooh  of  bnsiaPCflB.  Any  lorm  tbevefove,  which 
g)v«es  the  undeiwritesb  infiormartien  of  tin  nature  of  the  loss  by" 
ofte  of  the  penis  insured  agaiaet,  and  of  the  readiness  of  the  as^ 
sured  to  abandon  all  rights,  interests  and  chhoe  to  the  subfeot' 
of  the  ineorance,  and  the  aTails  and  proceeds  th^eof,  is  suffi- 
cient In  the  pDQsent  case,  the  assoredy  in  their  notice  and  offer  of 
abandonment^  by  tefening  to  tbear  iailnrmation  of  a  fttct  which 
might  haye  been  caused  by  one  of  tiie  perils  insured  against,' 
and  which  the  asedred  claimed  was  in  fhot  so,  by  aa  exfdieit  ie« 
linquishment  of  all  ri^ta  to  the  vessel  and  tike  proceedls  theveof, 
and  aH  salvage,  and  by  a  demand  for  a  total  loss,  gafve  the  de« 
fidndants  notice  or  the  means  of  knowing  the  nature  and  partic* 
ufatrs  of  the  loss  as  it  sKstasily  existed ;  and  as  the  company 
signified  no  desiee  to  be  pot  into  posseasion  of  the  informalion, 
the  court  ase  of  opinion  that  the  notioe  was  sufficient 

Cttse  TBf erred  ts  an  a^^ezwr. 

The  assBssor  reported  the  amount  of  the  lose  ae  $18,688^1 
The  plahittff  »oepted  to  his  report  in  the  following  paarticu* 
bass: 

L  ^  The  defendants  were  a  oorporation  esteiblbhed  at  Cincki- 
nati  in  the  atate  of  Ohio*  AA  the  time  the  insurance  was  effected 
the  plaintiff  resided  in  PUfctdeiphia,  asid  employed  a  broker  in 
Boston  to  procure  tUa  iasnmnoe.  The  defendants  had  an  agent 
tkere  duly  autitoiiied  ta  make  in«vanee  contracts,  w^ho  was  A» 
nished  with  blank  policies,  signed  by  the  officers  of  the  company^ 
in  whieh  it  wan  deefered  thait  they  ahoold  sot  take  eAct  until 
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countersigned  bj  said  agent  The  contract  was  made,  and  the 
policy  filled  up,  signed  and  delivered,  in  Boston.  The  policy  did 
not  contain  the  clause,  common  in  Boston  policies,  that  the  in** 
sured  may  not  abandon  in  case  of  damage,  unless  the  amount 
made  up  as  a  partial  loss  should  exceed  one  half  of  the  yalua* 
tion." 

The  plaintiff  contended  that  the  rule  of  a  deduction  of  one 
third  new  for  old,  in  cases  of  total  loss,  was  peculiar  to  this  com- 
monwealth, and  was  therefore  not  applicable  to  this  case.  But 
the  assessor  refused  to  adopt  this  view. 

2.  In  the  face  of  the  policy  this  clause  was  written  :  ^  It  is 
understood  that  this  company  is  not  liable  for  any  derangement 
or  breakage  of  the  machinery  or  bursting  of  the  boilers,  unless 
occasioned  by  stranding." 

The  only  evidence  upon  this  point  was  the  following  testi- 
mony of  the  captain  :  ^  The  steamer  did  meet  with  an  accident 
after  leaving  Umpqua  and  crossing  the  bar.  She  was  Bttuck  on 
the  starboard  bow  by  a  very  heavy  sea,  giving  the  vessel  stem 
way,  andf  the  helm  being  hard-a-port,  broke  both  of  the  rudder 
pintles,  stove  two  boats  and  the  bulwarks  and  stancheons,  and 
did  a  great  deal  of  injury  to  the  engine  and  cabin,  and  ruined 
most  of  the  stores.  Had  no  cargo  in  at  the  time.  After  the  rud- 
der was  carried  away,  the  vessel  was  steered  by  the  propellerSi 
as  well  as  we  could,  by  backing.on  one  and  going  ahead  on  the 
other ;  they  being  nearly  useless,  having  been  badly  strained  by 
the  sea  that  struck  the  vesseL  By  this  means,  managed  to  keep 
off  shore  during  the  night.  The  wind  becoming  a  little  more 
fair  the  next  day,  made  all  possible  sail  for  Port  Orford.  We  left 
Port  Orford  on  the  10th  of  October  for  Trinidad,  and  arrived 
there  on  the  12tb.  There  being  a  very  heavy  swell  heaving  into 
Trinidad  Bay,  she  dragged  her  moorings  and  struck  on  the  rooks, 
remaining  there  from  half  to  three  quarters  of  an  hour,  striking 
heavily,  breaking  two  of  her  planks,  and  otherwise  straining  her, 
and  making  her  leak  worse.  We  immediately  got  out  a  kedga 
and  kedged  her  off,  and  found  that  she  leaked  worse  than  bo* 
fore." 

The  assessor's  conclusion  on  this  point  was  as  follows !  ^  It 
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may  be  fairly  inferred  from  the  evidence,  that  some  damage  was 
done  to  the  machinery  by  the  stranding ;  but  it  is  equally  clear, 
I  think,  that  the  substantial  injury,  both  to  the  hull  and  ma- 
chinery was  occasioned  by  the  heavy  sea  by  which  the  vessel 
was  struck  after  leaving  TJmpqaa.  As  the  evidence  stands,  any 
estimate  of  the  amount  of  damage  done  to  the  machinery  by 
the  stranding  must  be  to  a  great  degree  a  matter  of  conjecture. 
I  think  that  it  will  be  going  quite  as  far  as,  if  not  beyond,  what 
the  evidence  will  warrant,  to  estimate  the  damage  thus  occa- 
sioned as  one  fourth  of  the  total  amount  of  damage  sustained 
by  the  machinery." 

3.  «  The  plaintiff  claimed  to  add  the  cost  of  raising  funds  in 
California  to  meet  the  necessary  repairs,  at  five  per  cent,  pei 
month  for  three  months,  the  time  necessary  for  meeting  drafts 
on  the  esLst  The  defendants  objected  to  this  item,  on  the 
ground,  that,  as  the  steamer  was  insured  to  trade  on  the  west 
coast  of  America,  she  must  be  considered  as  having  been  at  a 
home  port,  and  the  owners  were  bound  to  be  provided  with  all 
necessary  funds  there. 

"  Humboldt  Bay,  where  the  steamer  lay,  and  where  the  repairs 
must  have  been  made,  if  at  all,  as  the  steamer  was  not  in  a  con 
dition  to  be  removed,  was  a  small  settlement  of  twenty  or  thirty 
persons,  abont  five  hundred  miles  from  San  Francisco.  The 
plaintiff  then  resided  in  Philadelphia,  and  the  captain,  who  was 
the  other  part-owner,  at  San  Francisco.  Neither  of  them  had 
any  funds  at  Humboldt  Bay,  nor  in  San  Francisco,  except  a 
small  sum  which  the  plaintiff  had  there  in  the  hands  of  an 
agent,  the  proceeds  of  some  goods  sold  on  commission.  The 
plaintiff  was  a  man  of  large  property,  and  in  good  credit  at 
home,  and  the  captain's  means  were  very  limited.  The  cost  of 
raising  the  necessary  funds  at  Humboldt  Bay,  or  at  San  Fran- 
cisco, would  have  been  at  least  five  per  cent  per  month.'* 

**  The  charge  of  five  per  cent,  per  month,  for  two  months, 
making  ten  per  cent  on  the  amount  necessarily  expended,  seems 
reasonable  and  is  allowed." 

The  exceptions  to  the  assessor's  report  were  argued  and  de- 
tided  at  March  term  1869. 
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Hillardj  for  the  plaintiff  1.  The  contract  of  ibditarance  is 
a  contract  of  indemnity,  and  is  to  be  eonstrUed  in  siscb  man- 
ner, if  possible,  as  to  grve  it  effect.  The  Magsachnseits  rtrie  of 
deducting  one  third  new  for  old  sbouM  not  be  applied  to  tMs 
case.  The  place  of  the  contract  is  Ohio,  and  not  Massaobn- 
setts.  In  the  abeence  of  any  rule  pecul^iar  to  Ohio,  the  rule  of 
the  supreme  court  of  the  United  States  should  be  applied. 
Story  Cona.  §^  293  b,  399,  300  by  301.  (Mapman  t.  Robertsons 
6  Paige,  630.  E^e  v.  Ghodnow,  3  Gomist.  266.  IMinton  v. 
Commercial  Ins.  Co.  3  Sumner,  230.  Btadlis  v.  Mattyla/nd  Ins. 
Co.  12  Pet.  399.  This  policy  has  not  the  clatise— «*tbat  the  in- 
sured may  not  abandon  in  case  of  damage,  unless  the  amount 
made  up  as  a  partial  loss  should  exceed  oue  half  of  the  yalna- 
tion  —  introduced  into  tbe  Boston  policies  sinoe  the  case  of 
Peele  v.  Merchants*  Ins.  Co.  3  Mason,  27*.  Wood  r.  Lincoln  ^ 
Kennebeck  Ins.  Co.  6  Mass.  479.  SaU  ▼.  Fil'anMin  Ins.  Qk  9 
Pick.  466.  Sewodl  v.  UnitBd  States  iis.  Co.  11  Pick.  90.  Whm 
y.  Columbian  Ins.  Co.  12  Pick.  278.  Deblois  Y.  Ocean  Jbis.  Co. 
16  Pick.  303.  Orrok  v.  CommonweaUh  Ins.  Co,.  21  Pick,  456. 
Reynolds  v.  Ocem  "^  Go.  22  Pick.  191. 

2.  The  assessor's  appol'tionmenrt  or  distrib^utioa  ctf  the  dam- 
age to  the  machinery  is  artHtiary  and  conjec^fal^  not  warranted 
by  the  probabilities  of  the  case»  nor  justified  by  the  rtkles  of  evi- 
dence. For  the  plaintiff  to  show  how  much  of  the  damage  was 
caused  by  the  stranding  is  practically  an  impossibility^  But  the 
plaintiff  shows  an  injuiy  by  a  strc^e  of  the  set  and  an  injury 
by  stranding;  tbe  burden  of  proof  then  shifts  to  the  defend- 
ants ;  they  have  an  affirmative  proposition  to  roaintaini  to  wit, 
that  a  certain  proportion  of  the  dama^  Was  done,  by  the  stroke 
of  the  sea ;  and  the  plaintiff  is  entitled  to  the  benefit  of  a  doubt 
Gray  V.  Gardner,  17  Mass.  188.  Mtleborough  v.  Middi0boromgkf 
10  Picki  378.  Powers  v.  RusseU,  13  Pick.  76.  Ebcoc^ons  of 
risk  are  to  be  taken  most  strong  against  the  insurer^  lor  whose 
benefit  they  are  intended.  Palmer  v.  Warren  A^  €ok  1  Story  R. 
360.  Donnell  v.  Columbian  Lis.  Co.  2  Sumneri  866.  BlaoheU 
V.  Royal  Exclumge  Assurance  Co.  2  Cr.  ^  J»  244 

3.  The  plaintiff  excepts  to  that  portion  of  tbe  assessor's  report 
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which  allows  only  two  months'  interest  on  the  sum  necessary  to 
be  raised.  Three  months'  interest  at  least  should  be  allowed, 
oooeideyiiig  the  remotene«»  of  Humboldt  Bay,  and  that  it  is 
geographically,  though  not  politically,  a  foreign  port 

Lorinffy  for  the  defendants. 

BioELOW,  J.  1.  The  contract  of  insurance  was  fincdly  exe- 
cuted and  delivered  in  this  state.  It  was  therefore  a  contract 
made  here,  and  the  law  of  this  state  is  to  govern  its  construc- 
tion and  interpretation,  without  any  reference  to  the  dooueii  of 
the  corporation  liable  upon  it  Kennebec  Co.  v.  Augusta  Lis.  Sf 
Banldmg  Co.  6  Gray,  2pa  By  the  well  settled  rule  of  law  in 
this  eommoBweahhi  applicable  to  policies  of  insurance,  where 
on  injury  if  sustained  by  a  vessel,  the  loss  is  not  total  unless  the 
expense  of  repairs  exceed  fifty  per  cent  of  the  valuation  in  the 
policy,  after  the  deduction  of  one  third  new  for  old.  Deblms  v. 
Ocean  Ins.  Co.  16  Pick.  314.  On  this  point  the  report  of  the 
assessor  is  eonfirmed* 

2.  The  sum  allowed  by  the  assessor  for  injury  to  the  ma* 
ohinery  is  quite  as  large  as  the  proof  before  him  would  warrant. 
The  burden  was  on  the  plaintiff  to  establish  the  amount  of  his 
k>ss ;  and  if  two  perils  operated  to  cause  an  injury  to  the  vessel, 
for  one  ci  which  the  insursre  were  liable,  and  from  the'other  of 
which  they  were  exempt^  it  was  for  the  plaintiff  to  show  defi 
nitely  ihe  amount  of  loss  sustained  by  the  peril  insured  against 

3w  There  are  no  facts  in  the  assessor's  report  from  which  we 
can  infer  that  any  greater  amount  should  have  been  allowed  for 
interest  on  the  sum  raised  to  repair  the  vessel.  Orrok  v.  Com* 
monweaHh  Ins.  Co.  91  Pick.  469.  As  the  presumption  is  in 
favor  of  his  finding,  in  the  absence  of  countervailing  proof,  his 
report  on  this  point  must  stand. 

The  result  is,  that  the  plaintiff '^s  exceptions  to  the  assessor's 
report  are  overruled,  and  he  fails  to  show  a  constructive  total 
loss,  and  cannot  recover  in  this  action. 

Judgment' fbr  the  defendants. 
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John  B.  Eettell  &  others  vs»  Ajulianob  Inbubancb  Compant. 

Under  an  open  policy  of  insurance  in  common  fonof  eeotainlng  tbe  nsnal  memoruidnm 
clanse,  and  also  this  clause,  *'  partial  loss  on  sheet  iron,  iron  wire,  brazier^s  rods,  iron 
hoops  and  tin  plates  is  excepted/'  the  insurers  are  liable  for  a  constructive  total  loss  of 
tin  pUtes;  and  if  a  number  of  boxes  of  tin  plates,  shipped  and  valued  as  one  pared,  is 
damaged  by  the  stranding  of  the  ship,  carried  to  the  nearest  market  and  there  sold  for 
less  than  half  its  valuation  in  the  policy,  deducting  the  necessary  expenses  of  the  trans- 
portation and  sale,  ayd  duly  abandoned  it  is  a  constructiTe  total  loss. 

AoTiON  OF  CONTRACT  on  ED  opcQ  poUoy  of  iosoraBce  for 
$25,000  at  a  nominal  premiunoi  ^on  property  on  board  any 
vessel  or  vessels  to,  at  and  from  ports  or  places,  per  indorse* 
ments."  Among  tbe  indorsements  was  this:  ^February  21, 
1854.  $4850.  Rate  If.  Premium  $84.87.  Ship  Charles  Hum- 
berston,  from  Liverpool  to  Boston." 

The  policy  was  in  the  common  Boston  form,  against  perils  of 
the  sea  and  other  perils :  '<  Provided  that  the  insurers  shall  not 
be  liable  for  any  partial  loss  on  hemp  and  flax,  unless  the  loss 
amount  to  twenty  per  cent  on  the  whole  aggregate  value  of 
such  articles ;  nor  for  any  partied  loss  on  sugar,  flaxseed,  bread, 
tobacco,  and  rice,  unless  the  loss  amount  to  seven  per  cent  on 
the  whole  aggregate  value  of  such  articles ;  nor  for  any  partial 
lo6S  on  salt,  grain,  fish,  fruit,  hides,  skins,  or  other  goods  that  are 
esteemed  perishable  in  their  own  nature,  unless  it  amount  to 
seven  per  cent  on  tbe  whole  aggregate  value  of  such  articles, 
and  happen  by  stranding;  nor  for  any  partial  loss  on  other 
goods  or  on  the  vessel  or  freight,  unless  it  amount  to  five  per 
cent ;  exclusive,  in  each  case,  of  all  charges  and  expenses  incur- 
red for  the  purpose  of  ascertaining  and  proving  tbe  loss ;  but  tbe 
owners  of  such  goods  shall  recover  on  a  general  average.  It  is 
further  agreed,  that  the  insurers  shall  not  be  liable  for  damage 
or  injury  to  goods  by  dampness,  change  of  flavor  or  being  spot- 
ted, discolored  or  mouldy,  unless  the  same  be  caused  by  actual 
contact  of  sea  water  with  the  articles  so  damaged;  and  that 
tbe  company  shall  not  be  answerable  for  loss  or  damage,  by  wet 
or  exposure  to  the  elements,  of  goods  insured  as  on  deck.     In 
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case  of  damage,  by  perils  of  €be  sea,  to  dry  goods,  cutlery,  or 
other  hardware,  the  loss  shall  be  ascertained  by  a  separation  and 
sale  of  the  portion  only  of  the  oonteots  of  the  packages  so 
damaged,  and  not  otherwise;  and  ihe  same  practice  shall  ob- 
tain as  to  all  other  merchandiae,  as  £»  as  practicable."  At 
the  end  of  the  last  paragraph  of  the  policy,  next  before  the 
formal  oonclasion,  were  printed  these  words :  <^  Partial  loss  on 
sheet  iron,  iron  wire,  brs^^er's  rods,  iron  hoops  and  tin  plates,  is 
excepted/' 

Bigehfo^  J,  before  whom  the  trial  was  commenced,  reserved 
the  case  for  the  decision  of  the  fiill  coorti  upon  a  report  of  which 
the  material  parts  were  as  follows : 

The  shipment  in  question  consisted  of  five  hfundred  boxes  of 
tin  plateS)  invoiced  and  valued  together  at  one  sum.  The  Charles 
Hamberston,  with  the  tin  plates  on  board,  sailed  firom  Liverpool 
for  Boston  on  the  1st  of  March  1854,  and  was  wrecked  in  Dun* 
drum  Bay,  on  the  north  coast  of  Ireland^  one  hundred  and  fifty 
miles  from  LiverpooL  The  bottom  of  the  vessel  was  stove  in, 
so  that  she  filled  with  water,  and  the  tide  flowed  freely  in  and 
out  of  her,  and  she  finally  went  to  pieces.  The  salt  water  got 
into  all  the  boxes,  and  damaged  all  the  plates  more  or  less ;  socne 
of  them  were  wholly  destroyed ;  and  the  others,  after  having 
been  exposed  for  some  weeks  to  the  suction  of  the  salt  water,  were 
taken  out  of  the  ship^  carried  back  to  Liverpool^  there  surveyed, 
and,  ^  in  consequence  of  their  damaged  and  perishing  state,'' 
recommended  by  the  surveyors  to  be  immediately  sold,  and  were 
sold  by  public  auction  for  whom  it  might  concern.  It  was  for 
the  interest  of  all  concerned  that  they  should  be  sold  at  Ldver- 
pooL  The  accounts  of  sale  showed  that  the  proceeds  of  the 
sales,  deducting  the  expenses  of  raising  the  tin  and  sending  it 
to  Liverpool,  were  less  than  half  the  value  of  the  shipment,  but 
more  than  half  withoat  such  deduction. 

The  plaintiffs  introduced  several  depositions  tending  to  show 
that  the  effect  of  the  salt  water  was  to  utterly  spoil  the  plates  for 
use  as  bright  tin  ware,  though  they  might  have  been  japanned. 
And  there  was  conflicting  evidence  upon  the  question  whether, 
if  the  tin  had  been  reshipped  ficom  Liverpool  to  Boston,  the 

VOL.  X.  13 


Digitized  by 


Google 


146  SUFFOLK. 


Kettett  &  oUmw  v.  AllJMca  lii»M»fl»COTi»iny^ 


•xpanaes  of  the  re^hipnieafc  wooU  JuTe  exceeded  tlw  sum  far 
vkicb  it  wonkl  have  been  sold  upea  enivftl  in  Bostoa. 

The  plaintifiift  mede  a  fleaeoBable  abatidonmenti  aad  claimed 
a  right  to  veeover  as  for.  a  total  loosu 

This  case  was  argued  befoee  the  fiesi  decudoQ  in  the  next 
preceding  case  of  Hkebner  y.  Eagh  As.  Co.  aante^  133L 

JR.  FletchcTj  for  the  plaintiffs.  As  the  loss  wa3  oiore  than 
five  per  cent,  the  defendants^  nnder  the  geneEil  enumecatioo  of 
risks  and  the  memorandum  claase,  are  clearly  liable  for  the  lose 
ckimed,  whether  the  gooda  are  legaitited  as  pedshable  in  ttieir 
nature  or  not.  The  eacpcases  ere  to  be  deducted  in  estimatiDg 
whether  the  loss  exceeded  fifly  per  cent.    2  PhiL  In&  )  1732. 

The  last  olanee  tn  th^  poUej  -^  ^  Partial  loss  on  sheet  iron, 
iron  wire,  brazicr'e  rods,  iron  hoops  and  tm  plates  excepted  "  — 
is  in:q>er£eciv  unineaning  and  nugatory.  It  does  not  show  whether 
these  artieles  are  ecsoepted  from  the  classes  of  partial,  losses  for 
which  the  defendants  are  liable,  or  from  those  for  which  they  are 
not  liable.  If  St  is  to  be  understood  as  meaning  that  the  un* 
derwriieans  shall  not  be  liable  for  any  partial  loss  on  tin  plates 
and  other  artieles  specified,  it  is  nugatory  and  void,  as  being 
lepognant  to  the  express  previous  undertaking  to  be  liable  for 
tuch  a  partial  loss  if  amonntiog  to  five  per  oeot.  2  Parsoni  on 
Con.  ao  note,  26. 

Bttt  if  this  dense  is  equivalent  to  the  insertioo  in  the  memo* 
randum  clause  of  the  words  ^  provided  that  the  insurers  shall  not 
be  liable  for  any  partial  loss  on  tin  plates,"  still  the  property 
insured  having  been  damaged  by  perils  of  the  sea»  and  never 
reached  its  destination,  but  been  jnatifiably  sold  at  Liverpool, 
and  the  aotual  loss  being  more  than  fifty  per  cent,  the  plaintiflb, 
on  abandoning,  were  entitled  by  the  gmeral  principles  of  the  law 
of  insurance  to  recover  for  a  total  loas.    2  PhiL  los.  §  1623, 

Upon  the  question,  what  ooostitntas  a  total  loss  under  the 
tnemorandum-clauaS)  ^the  adjudged  eases  present  so  much  dis- 
nrepancy,  as  to  leave  it  to  the  discretion  of  judges  to  adopt  the 
doctrine  that  may  seem  most  consistent  with  general  princt* 
plea''  2  PhiL  Ins.  §  1767.  Those  decisions,  which  hold  that 
there  muet  be  an  actual  total  destructioA  of  memorandum 
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Ailfeles,  in  order  to  siake  the  inmiwiBliable,  vest  eotuefy  upon  the 
authority  of  the  dictum  of  Xiovd  Mamfieid  in  CooU»ff  v.  Frazet^ 
Afaisb  Ins.  (ad  ed)  319,  and  Paik.  Ika.  <7tb  ed.)  181,  and  not 
upon  aoy  disoaasioin  of  ]»inaipte&  iS^son  ▼•  Boufcraflj  3  Bos.  jc 
PuL  474.  fttffnel/  v«  £?9iMgto»,  7  T.  iL  332;  LeRoy  v.  (3oi0- 
v^rneur,  1  Jobna  Cas.  !»&  Muggrath  ▼,  CK»r«i,  1  Oalnes,  19&. 
JSio^^  T.  CAeaopeofte  iii^.  Co.  7  Oranch,  41fi.  Marcardier  t. 
Chesapeake  Ins.  Co.  8  Cranch,  39.  Moreau  v.  UnUed  States  //i#. 
Cb.  1  Wheat  3ia  Brooke  r.  LmMoim  im.  Co.  n  Martin, 
530.  TFiufriflortt  ¥.  Poc^&r  Jhs.Q).A  Wend.  3a  ^oMti^M  r. 
CammonweaUk  £u.  Go.  3  flamiifer,  320.  Higg'  v.  ili^^ito  ift& 
4*  Banking  Co.  7  How.  295.  That  doetilne  is  no  longer  law  in 
England.  Bcux  v.  SalvadcTyd  Bing.  N.  C. 36&  S  Amould  on  Ins. 
^^  317, 316.  It  has  been  rejected  in  the  only  Ameriean  oase  which 
liasi  been  discoaaed  and  decided  on  priociple.  Poole  v.  Protect 
Hon  irt«.  Co.  14  Conn.  47.  And  it  is  inconsiatent  with  the  de- 
etsions  of  this  conrt  tliai  a  cargo  of-  a  rnemorandnm  aFticle,  as 
well  as  one  of  any  other  article,  nay  be  abandoned  for  a  loss 
of  the  voyage.  Bichardeon  t.  Maine  Ins.  Cb*  6  Mass.  llSt 
Murra/y  v.  Haichy  6  Mass.  465.  See  dso  Tuthr  v.  New  Eng* 
kmd  Mutual  Marms^  M.  Co.  13  Cash.  554. 

The  memorandum  elause  properly  relatss  only  to  articles 
perishable  in  their  nature,  and  was  adopted  to  obvmte  the  diffi* 
eulty  of  determining  whether  the  injury  oeouned  from  external 
eausea  or  from  the  perishable  nature  of  the  articles  insured* 
The  decieioiis  upon  that  clause  do  not  apply  to  this  case.  To 
hold  that  there  must  be  a  total  destruction  of  sheet  iron,  iron 
wire,  brazier's  rods,  iron  hoops  and  tin  plates,  would  make  the 
policy  of  IK)  value  to  the  assured.  It  eanoet  have  that  construe- 
tion  unlea»  limited  to  ^'  total  lose  by  the  absolute  destruetion  of 
the  property,"  as  in  Ouerlain  v.  Columbian  Ins.  Co.  7  Johns.  527. 

The  goods  wete  so  damaged  by  the  direct  operation  of  the 
perils  insiored  agaiost,  that  they  could  not  have  been  brought  to 
Boston  ao  as  to  be  tbeve  of  any  valne  as  the  sort  of  article  and 
fit  for  the  use  of  such  an  article  as  wee  shipped ;  they  would 
not  have  been  worth  there  more  than  the  freight  and  charges , 
and  OQuld  be  made  of  value  only  by  japanning  them  and  thus 
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making  them  a  new  article ;  eaoh  6f  which  entitles  the  plaintiflb 
.to  abandon  and  claim  tot  a  total  loss. 

The  ship  was  stranded  and  wholly  loet,  the  voyage  broken 
up,  and  the  tin  plates  for  a  time  wholly  sabmerged,  and  ner\wr 
reached  their  place  of  destination  or  came  to  the  hands  of  the 
assured,  but  were  at  least  constructively  destroyed,  so  that  the 
assured  might  abandon  and  claim  for  a  total  loss*  2  Phil.  Ins. 
§§  1527, 1607. 

F.  C  Loring'f  for  the  defendants.  Here  was  no  actual  total 
loss.  Under  an  insurance  against  total  loss  only,  insurers  are 
not  liable  for  a  constructive  total  loss  by  damage.  Murray  v. 
l&i^,  6  Mass.  465.    2  Phil.  Ins.  §  1767. 

The  English  law  is  said  not  to  recognize  any  distinction  as  to 
totality  of  loss  between  goods  free  and  goods  not  free  from  aver- 
age. Roux  V.  Salvador^  3  Bing.  N.  C.  266,  by  Lord  Abinger.  3 
Arnould  on  Ins.  §  318.  Yet  see  Tindal,  C.  J.,  in  Bomx  v.  SalvO' 
dor,  1  Bing.  N.  C.  526.  That  may  well  be ;  fi>r  by  tlmt  law  there 
is  no  constructive  total  loss,  under  a  common  policy,  where  the 
goods  can  be  made  to  arrive  at  the  port  of  destination  so  as  to 
be  of  value  there,  or  the  ship  can  be  repaired  at  a  cost  less 
than  her  whole  value.  But  the  same  rule  cannot  apply  in  this 
country  where,  in  an  ordinary  case,  if  the  damage  to  ship  or  cargo 
exceeds  fifty  per  centum  —  that  is,  if  the  loss  is  not  really  total, 
but  partial  and  beyond  a  certain  amount —  the  owner  has  the 
right  to  abandon  the  subject,  if  he  chooses  to  do  so,  and  to  claim 
payment  as  for  a  total  loss ;  not  because  the  thing  is  really  lost, 
bat  because  the  damage  to  it  exceeds  a  certain  amount  of  its 
value. 

Loss  by  damage  is  necessarily  partial  so  long  as  the  subject 
continues  to  exist  m  specie  and  in  value.  In  some  oases,  known 
as  constructive  total  losses,  the  loss  is,  for  the  time  being,  actu- 
ally total ;  if  it  continues  so,  the  owner  may  recover  without  an 
abandonment,  the  insurer  becoming  subrc^ated  to  his  rights. 
But  it  is  never  so  in  respect  to  what  is  called  a  constructive  total 
loss  by  reason  of  damage.  Where  partial  loss  is  excepted,  the 
contract  is  that  the  insure  wilt  pay  if  the  thing  is  destroyed 
or  the  owner  deprived  of  it  by  a  peril,  but  that  he  shall  not  be 
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called  upon  to  make  good  a  diaiimition  in  value  by  mere  dam- 
age. To  bold  an  insarer  liable  in  sncb  case  w*oold  be  niijast, 
because  his  liability  to  pay  anything  would  be  made  to  depend 
on  the  will  of  the  assured  and  the  state  of  the  market. 

It  is  settled  beyond  controversy  in  this  country,  that  where 
goods  are  insured  ^free  from  damage"  or  ^'partial  loss  ex- 
cepted,'' the  insurer  is  not  liable  for  a  constructive  total  loss 
by  damage.  3  Phil.  Ins.  ^  1767.  Buggy,  Augusta  Ins.  Sf  Bank* 
ing  Co.  7  How.  696.  Lord  v.  Neptune  Ins.  Co.  antCj  109. 
^ranzamendi  v.  Louisiana  Ins.  Co.  2  Louisianay  432.  Skinner  v. 
Western  Marine  Sf  Fire  As.  Co.  19  Louisiana,  273.  Depeyster 
V.  Sun  Mutual  Ins.  Co.  17  Barb.  306.  WilHams  v.  Kennebeck 
Mutual  Ins.   Co.  31  Maine,  456. 

The  criterion  to  determine  whether  a  total  loss  exists,  where 
the  insurance  is  ^  free  from  partial  loss  ^  and  the  loss  arises  from 
damage,  seems  to  be  whether  an  abandonment  is  essential  to 
create  a  liability  for  a  total  loss ;  if  it  is,  then  the  loss  is  con- 
structively, not  actually,  total,  and  the  insurer  is  not  liable. 
When  the  insurance  is  on  a  vessel  against  total  loss  only,  and 
she  is  damaged  so  badly  that  the  expense  of  repairs  will  exceed 
her  value  when  repaired,  that  is  an  actual  total  loss ;  no  aban- 
donment is  necessary,  and  the  insurer  is  liable.  But  if  the  dam- 
age only  amounts  to  fifty  per  cent,  the  loss  is  only  partial ;  an 
abandonment  is  essential,  and  the  insurer  against  total  loss  only 
is  not  liable.  BuUard  v.  Eager  Williams  Ins.  Co.  1  Curt  C.  C. 
148.  Smith  v.  Manufacturers  Ins.  Co.  7  Met  462.  And  the  same 
test  must  be  applied  to  insurance  on  cargo ;  if  it  can  be  made 
to  arrive  in  specie  and  of  value,  the  loss  is  not  actually  total, 
an  abandonment  is  necessary  to  make  it  constructively  total, 
and  the  insurer  **  free  from  average  "  is  not  liable. 

The  facts  of  this  case  do  not  show  an  actual  total  loss,  even 
under  the  most  modern  English  rule,  by  which,  if  the  goods  are 
actually  destroyed  in  vdiue,  or  it  is  impracticable  to  send  them 
on,  because  the  expense  of  doing  so  would  exceed  the  value  at 
the  port  of  destination,  it  is  an  actual  loss,  though  the  goods 
might  be  made  to  arrive  in  specie.  Rauz  v.  Salvador^  3  Bing. 
N.  C.  266.  Boseito  v.  Ourney,  11  C.  B.  176.  And  that  rule 
13* 
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aeems  to  be  opposed  to  the  Am^erican  doctrine.  Biigff  ▼«  AngusU 
Ins.  8f  Bavidmg  Co.^  and  L&rd  ▼•  VteptwM  As.  Cb.,  above  cited. 

Besides,  the  plates  were  &cAd  in  Liverpool  for  more  iban  their 
actual  cost ;  and  tiie  sale  not  being  necessary,  but  only  expedient 
for  the  benefit  of  the  owner,  b^  mnst  bear  the  expenses. 

Tin  plates,  though  very  snsceptiUe  of  damage,  are  not  perish- 
able  in  their  own  natare,  like  fhiits,  vegetables,  beef,  or  the  like. 
80  long  as  they  continue  in  existence,  they  must  retain  their 
identity. 

Shaw,  C.  J.  [After  stating  the  other  laets.]  It  appears  by 
the  accounts  of  the  sales  (^  the  tin,  that  the  net  proceeds,  after 
deducting  the  necessary  costs  and  expenses' of  raising  and  send- 
ing tbem  to  Liverpool  and  the  costs  of  sale,  were  less  than  half 
of  the  valae  of  the  shipment,  though  the  gross  sales  without 
such  deduction  would  exceed  half  tbe  value.  But  the  court  are 
of  opinion  that  the  costs  and  charges  ought  to  be  thus  deducted. 
Tbe  property  would  probably  bring  little  or  nothing,  as  taken 
from  the  ship  on  the  coast  of  Ireland ;  it  must  be  taken  to  a 
market ;  the  expenses  of  such  transportation  and  of  the  sales  at 
Liverpool  were  a  necessary  diminution  of  tbe  value,  and,  as 
such,  reduced  it  to  a  sum  less  than  half  the  value  of  the  ship- 
ment All  tbe  boxes  of  tin  were  alike  submerged  and  lay  some 
time  in  the  salt  water,  by  means  of  which  the  tin  plates  were 
more  or  less  tarnished  and  damaged ;  none  of  the  boxes  escaped 
entirely  dry,  and  some  were  entirely  broken  and  lost  We 
have  not  found  it  necessary  to  det^mine  the  question  of  fact, 
upon  which  the  depositions  were  conflicting,  whether,  if  the 
plates  had  been  reshipped  from  Liverpool  to  Boston,  their 
original  destination,  the  cost  of  such  transportation  would  have 
exceeded  tbe  value  of  the  tin  upon  arrival 

The  first  question  raised  in  this  case  is  respecting  the  true 
construction  of  this  exception,  contained  in  a  printed  line  in 
the  very  last  clause  in  the  body  of  the  policy,  without  con- 
text to  explain  or  give  it  effect  *^  Partial  loss  on  sheet  iron, 
iron  wire,  brazier's  rods,  iron  hoops  and  tin  plates,  is  ex- 
cepted.'^  It  is  contended  that  as  it  stands  it  is  senseless 
and  void  for  uncertainty.    The  sentence  is  certainly  elliptical 
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and  abbreviated  to  the  fewest  possible  wordft^  and  so  is  ob- 
ficare,  as  a  new  clauee  crowded  into  an  old  printed  form  is 
Ukely  to  be^  having  aeither  preamUe  aor  vecital  to  introduce  tl 
Bxrt  we  think  that  the  oaeaniiig  cannot  be  mtstakeo.  The  main 
purpose  of  the  whole  coqtract  was  for  one  party  to  insore  the 
other  against  oertain  maritinve  lo8se$^  some  designated  as  total 
and  some  as  partial  It  is  not  repngntflit^  in  the  sense  in  whidi 
a  clause  is  contradictory  and  so  void  for  repugnancy ;  where  a 
proposition  is  expressed  in  gen^ml  isemoBj  and  in  the  same  wrilb* 
ing  axe  other  claoses  limiting  dr  qualifying  the  generality  of  this 
proposition,  or  excepting  somethii^  out  of  it^  though  not  in  the 
same  ^entenoe^  yet  iathe  same  instrument  and  going  into  oper^ 
ation  at  the  same  time,  both  may  well  stand  togetb^  and  have 
their  full  force,  as  if  the  w<Mds  of  qualifioettlon  or  exception  were 
in  ima^ediate  eonnectioa  with  the  propoisitioik  We  can  have 
no  doubt  that  by  the  true  eonstmction  of  this  danae  the  insnr* 
em  were  not  to  be  liable  for  loss  on  tin  plafces,  mdiess  sneh  loss;, 
estimated  according  to  the  rules  and  usages  of  Boston,  should 
aviount  to  a  total  loss*  It  is  somewhat  like  the  provision  in 
regard  to  goods  perishable  in  their  own  natnl»,  tenmeftated  in 
another  part  of  the  policy.  But  it  difiera  in  one  respect ;  those 
articles  are  not  absolutdy  exempted^  btit  the  undertrriter  is 
liaUe  for  a  partial  lofta,  in  caae  it  be  occasioned  l^  the  stranding 
of  the  vessel,  and  exceed  seven  per  cent.  It  ia  manifest  there* 
forcy  that  if  this  exception  bad  come  under  the  memorandum 
olame^  the  plaintiff  wo<iki  have  been  entitled  to  recover,  be* 
cause  it  is  manifest  frcAn  the  uncontested  facts  of  the  case^  that 
this  vessel  was  lost  by  stranding,  and  the  damage  to  the  goods 
was  occasioned  thereby  and  did  gsMtly  exceed  seven  per  cent 

What  then  is  tfae  extent  of  this  exsception?  The  natuml  con- 
itruction  is,  that  it  leaves  the  inaurer  liable  for  all  total  losses; 
but  it  makes  no  distinction  between  absolute  and  constructiye 
tptajllosses ;  and  in  case  of  a  constructive  total  loss,  which  gives 
the  assured  a  right  to  abnadon,  and  he  ex^Efciees  the  right,  it  be* 
eomoB  a  l^gal  total  loss,  an  if  absolnte  in  its  nature.  The  clause 
in  Ifae  contract  gives  no  intimation  thait  it  is  any  particular  kind 
q[  total  loss,  whether  absolute  or  technical ;  it  simply  excludes 
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all  kind  of  liability  for  a  partial  loss.  By  ibe  nataral  constrac* 
tion  of  tbese  provisions,  it  would  seem  tbat  if  the  goods  insured 
were  placed  by  one  of  the  perils  insured  against  in  that  sitna- 
tion  in  which  the  assured  has  a  right  to  abandon,  and  he  does 
abandon,  he  has  sustained  a  total  loss,  not  within  the  exception. 

Bat  it  has  been  argued  that  a  constructive  total  loss  is  not 
within  the  exception,  but  that  it  must  be  an  actual  loss  or  de- 
struction of  the  thing  to  take  the  case  out  of  the  operation  of 
the  exception  and  render  the  underwriter  liable  as  for  a  total 
loss.  This  is  maintained  as  resulting  from  a  series  of  decisions, 
as  a  well  established  principle  of  insurance  law.  It  is  not  indeed 
insisted  or  claimed  that  there  is  any  such  rule,  or  any  judicial 
decision  to  such  effect,  upon  this  special,  unqualified  exception 
ot  liability  for  partial  loss  on  commodities  of  iron,  brass  and  tin ; 
but  the  argument  is,  that  there  is  a  strict  analogy  between  this 
exception  and  the  common  one  applicable  to  memorandum  ar- 
ticles ^<  warranted  free  of  average,  unless  general,  or  the  ship  be 
stranded,''  that  the  rule  applicable  to  the  one  must  include  the 
other,  and  in  case  of  such  qualified  exception  there  must  be 
proof  of  an  absolute  total  loss  to  take  it  out  of  the  exception. 

There  is  certainly  a  distinction  of  a  practical  character  be* 
tween  these  excepted  articles  and  the  memorandum  articles 
which  are  subject  to  a  limited  and  qualified  exception.  The 
exception  is  of  sheet  iron,  iron  wire,  brazier's  rods,  iron  hoops,  tin 
plates,  articles  liable  to  be  tarnished,  corroded  and  damaged  by 
contact  with  sea  water  to  almost  the  whole  extent  of  their  com- 
mercial value,  but  indestructifcrfe  in  their  nature.  One  reason 
given  why  a  constructive  total  loss  should  not  be  made  up  of 
damage  on  memorandum  articles,  so  as  to  allow  of  an  abandon- 
ment for  damage,  was  that  in  case  of  mere  damage  it  was  so 
difficult  to  distinguish  between  that  part  of  the  visible  damage 
which  proceeds  from  internal  tendency  to  decay,  and  that  part 
from  perils  of  the  sea,  that  it  must  have  been  the  intention  of 
the  contracting  parties  to  exclude  it  altogether.  In  this  respect 
there  is  a  marked  difference  between  tin  and  brass  goods  liable 
to  tarnish,  and  memorandum  articles  liable  to  decay.  Another 
clause  in  the  policy  guards  the  insurer  against  loss  by  dampness 
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or  other  indirect  damage  to  goods,  not  eaased  by  actual  contact 
of  sea  water  with  the  articles  damaged.  So  that  it  is  only  when 
these  polished  but  indestmctible  articles  come  into  actual  con- 
tact with  sea  water,  and  that  by  stranding  or  some  one  of  the 
penis  of  the  sea  insured  against,  that  the  underwriter  can  become 
liable  at  all;  and  a  loss  of  this  character  can  in  general  be  as- 
certained with  as  much  certainty  as  a  similar  loss  to  dry  goods, 
hardware,  or  other  merchandise  not  perishable  in  its  nature* 

It  seems  a  litde  singular  that  upcm  the  construction  of  this 
special  exemption  of  tin  plates  and  other  metal  goods  liable  to 
tarnish  by  sea  water,  there  is  no  judicial  dedusion ;  none  was 
refenred  to  in  the  argument,  and  we  have  no  reference  to  it  in 
any  of  the  cases,  except  perhaps  where,  in  a  few  instances,  they 
are  simply  enumerated  with  other  memorandum  articles.  We 
say  nothing  now  of  a  case  where  there  is  a  specific  insurance  on 
goods,  and  they  arrive  at  the  port  of  destination  tn  .npeciej  but 
having  sustained  damage  by  a  peril  insured  against  to  an  amount 
exceeding  half  their  valuer  It  would  seem  more  consistent  with 
the  principles  of  insurance  law,  that  the  insured  should  be  en- 
titled to  abandon  and  recover  for  a  total  loss,  if  the  goods  in- 
sored  have  been  damaged  by  such  peril,  according  to  the  Amer- 
ican rule,  to  an  amount  exceeding  one  half  their  actual  value, 
and,  according  to  the  English  rule,  to  the  amount  of  their  en- 
tire value.  But  we  say  nothing  of  such  a  case  here,  because 
it  is  not  necessary.  This  was  an  insurance  on  certain  specific 
goods  shipped  and  valued  as  one  parcel,  to  be  taken  for  all  pur- 
poses as  one  subject  of  insurance,  on  board  this  vessel  for  this 
voyage.  The  ship  on  the  voyage  was  cast  away  and  lost,  the 
goods  were  with  some  loss  fished  up,  carried  to  the  nearest 
market,  and  sold  for  a  sum  which,  after  deducting  necessary  ex- 
penses, amounted  to  less  than  half  their  value,  they  were  duly 
and  seasonably  abandoned,  and  the  court  are  of  opinion,  that 
this  was  a  technical  total  loss,  and  such  total  loss  as  takes  these 
goods  out  of  the  exception. 

In  considering  what  amounts  to  a  constructive  total  loss,  we 
must  consider  ihe  diflferent  rule  of  law  above  alluded  to  as 
adopted  and  practised  on  in  England  and  in  this  country.    In 
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EoglaHd,  a  ship  is  not  xegftrded  as  coastractrrely  vhoHy  lt»t,  sa 
as  to  warrant  the  asaored  in  abandotniog,  anless  it  vookl  Mst 
more  to  repair  the  ship^  in  Hbe  condition  and  drcbtnstanceB  in 
which  she  Ib  placed,  thaor  her  Taliae  wlnen  raparred^  and  thft 
saine  rule  applies  to  goods  damaged  by  the  perils^  ol  the  sea*^ 
Bat  by  tiie  Amerioan  law,  if  a  ^vvsseT  is  damaged  by  a  peril  ot 
the  sea  to  half  ber  ralne,  or^  to  speak  mora  exactly^  to  sn(sh  an 
amount  that  the  assUver,  ^fter  lepair^  and  upon  an  adjastment 
aft  of  a  partial  loss,  wottld  bare  to  pay  OKve  than  half  tits  vakie ; 
and  in  case  of  iDswrance  on.  goods,  if  doaiaged  by  perii  of  tiie^ 
sea  to  more  tbsfi  half  tbeir  Woe;  the:  assitied  nny^  in  eiter 
ease,  consider  the  adventora  at  an  end,  abandon  to  the  under^ 
writers,  and  claim  fcnr  a  total  loss^  The  eziatause  and  ^aalifiva* 
tions  of  this  lattec  rule,  authorising  the  aasiwed  cm  goods  other 
tiian  memorandum  articles^  upon  an  ioiteirap'tion  of  the  voyage 
and  a  damage  of  the  goods  insoied  to  half  tfasirTaitie,  to  abafD- 
don,  is  established  andiUastrated  in  the  case  of  Bri^Mt  v.  Cbw* 
momaealih  Jbis*-  Qk  and  the  cases  there  cited.  6  Pick.  181,  9 
Pick.  485,  and  13  Piek^  54a 

We  have  not thoiagfaffc itnecesaaxy  to zaview tfaS' Jln^^h  casoi 
on  this  snbject,  many  of  whidi  were  cHed  in  tbo  azgivnent,  fat 
the  reason  already  given,  that  they  all  related  to  meiaosandnm 
articles,  and  not,  like  this,  to  a  ^eeific  exception  of  goods  liable 
to  particular  damage,  but  not  perishable  in  their  nature,  and  not 
embraced  in  the  common  aaemorandom. 

Nor  have  we  found  it  necessary  to  examine  the  En^iah 
authorities  upon  another  point  of  sotne  difficulty,  where  the 
attempt  has  been  to  extricate  a  losa  from  the  exception  of  par^ 
tial  loss  on  memorandum  artintes,  hf  showing  that  the  loss 
sought  to  be  recovered  was  a  total  loss.crf  part  of  the  gooda  at 
risk ;  and  this  distinction  has  sometimes  been  carried  to  great 
extent,  and  perhaps  beyond  what  the  trae  principle  of  the  law 
would  warrant  It  is  admissible  only,  we  tbiakt  wliese 
goods  of  the  same  kind  are  separately  invoioed  and  insosed,  or 
where  insurance  is  made  specifioaUy  x^pt&n  balss^  boxes  or  oUier 
packages,  valued  and  insured  by  the  bale  or  package,  <»»  nnmber 
of  packages,  in  parcels  less  th€Ui  the  whole.    The  loss  of  an  eo* 
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tiie  package  or  parcel  thus  separately  valued  and  insured  is  a 
total  loss  of  memorandum  articles,  and  may  be  recovered  as 
such  within  the  exception.  This  point  has  been  put  on  a 
right  footing  and  the  previous  cases  ably  reviewed  by  a  judg- 
ment delivered  by  Jervis,  C.  J.,  in  the  ease  of  Ralli  v.  Janson^  in 
the  Excheqaer  Chamber,  in  May  1856,    6  EL  &  Bl.  422. 

In  the  present  cBAe,  the  goods  insured,  tin  plates,  were  aH 
of  oae  kind,  invoiced,  shipped  and  insured  in  one  lot,  valued 
80  an  entire  subject,  the  whole  were  to  some  extent  damaged, 
some  entirely  lost,  so  that  no  question  can  arise  of  being  one 
entile  subject  of  insurance,  and  a  loss  of  mcNre  than  half  of  that 
entaie  subject 

There  ia  no  adjuc^ed  case  which  holds  that  when  such  goods, 
liable  to  particular  damage,  \m%  not  to  decay  or  destruction,  by 
sea  water,  are  shipped  and  insured^  with  an  exception  of  liability 
for  the  partial  loss,  and  the  goods  are  damaged  to  more  than 
half  tiieir  value  by  a  sea  peril,  the  goods  left  at  an  intermediate 
posif  so  that  by  the  established  rule  of  law  here  the  assured  has 
the  right  to  abandon,  and  be  does  seasonably  abandon,  this  is 
not  a  legal  total  lossi,  for  which  he  may  recover.  Upon  princi- 
ple the  court  are  of  opinioii,  that  this  is  a  total  loss,  not  within 
the  exceptioni  and  the  plaintifis  are  entitled  to  recover. 

JkdgmetUfor  the  plaintiffs. 


BsNJAMUf  CoiajNS  vs.  Cbablestown  Mutual  Fxsb  Insusancb 

Coup  ANT. 

Two  partners,  in  an  application  for  insurance  on  a  bnilding,  which  ^ras  required  to  contain 
**m  AiIl,  faff  and  subfltBAtially  a  true  repreeeDtation  of  all  tbe  iteta  aad  drcumstanoea  re- 
nftetmg  the  pfepertj,  so  far  aa  tbey  an  -vithro.  the  knowledge  of  the  assured  and  are 
materiAl  to  the  risk,"  stated  that  thej  owned  the  land  on  which  it  stood.  In  fact,  one  of 
Ibem,  to  whom  the  policy  was  made  payable,  owned  it,  and  the  other  was  charged  on  their 
baoks  withr  half  Ita  eosL  Tbe  tutftnanhip  wna  aftetwarda  diaaolredf  and  all  that  owne r*8 
iatflKtt  ia  iu  aasaCa  tianaftrred  to  hia  copartaer,  to  whom  the  insoren,  with  notk:e  of  the 
frets,  agreed  that  the  policy  should  "  stand  good.**  ffeidj  that  the  insurers  were  liable 
te  a  lo0B  by  a  subsequent  fire* 
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A  description  in  an  application  for  inraranoe  of  a  building  as  ntod  **for  the  mannbctin^ 

of  lead  pipe,*'  or  "  of  lead  pipe  onl}'/*  includes  the  manufacture  of  wooden  reels  on  which 
to  coil  the  lead  pipe,  if  essential  to  the  reasonable  and  proper  carrying  on  of  the  business 
of  mnnnfactaring  lead  pipe. 

Thomas,  J.  This  is  an  action  of  contract  npon  a  policy  of 
insurance  on  a  lead  mill.  The  parties  insoYed  were  Benjamin 
Collins  and  George  L.  Stearns,  partners  under  the  firm  of  Col- 
lins &  Steams.  Collins,  the  plaintiif,  is  a  mortgagee  of  the 
premises,  to  whom  the  policy  was  payable  in  case  of  loss.  The 
making  of  the  policy  and  the  loss  by  fire  within  the  term  being 
admitted,  the  defendants  rely  npon  two  grounds  of  defence. 
First,  that  there  was  a  misrepresentation  in  the  application  of 
the  assured  as  to  the  title  of  the  estate.  Secondly,  a  represen- 
tation and  warranty  as  to  the  use  to  which  the  building  was 
then  and  should  be  thereafter  applied,  and  a  breach  of  tb«t 
warranty  and  representation. 

1.  The  estate  was  conveyed  by  deed  to  George  L.  Stearns, 
one  of  the  partners.  The  legal  title  was  in  him.  In  the  appli- 
cation, signed  by  Collins  &  Steams,  in  answer  to  the  question, 
^  Do  you  own  the  land  upon  which  the  buildings  stand  ?  "  the 
answer  is,  ^<  Yes.''  The  policy  secures  a  lien  upon  the  land 
and  buildings.  One  of  the  provisions  of  the  by^^laws  is,  that 
^  the  policy  shall  become  void  and  of  no  efiect,  if  the  application 
shall  not  contain  a  full,  fair  and  substantially  a  tme  representa- 
tion of  all  the  facts  and  circumstances  respecting  the  property, 
so  far  as  they  are  within  the  knowledge  of  the  assured  and  are 
material  to  the  risk." 

So  far  as  respects  the  lien,  the  insurance  company  is  not 
affected.  The  property  is  owned  by  one  of  the  parties  to  the 
note.  Each  partner  is  liable  in  solido.  The  lien  is  therefore 
perfect.  Nor  is  it  easy  to  see  how  it  was  material  to  the  risk, 
whether  the  title  to  the  estate  was  in  one  or  both  the  partneps. 

But  though  the  legal  title  to  the  land  was  in  one  of  the  part- 
ners, the  equitable  title  was  in  the  firm.  Stearns  held  the  estate 
in  trast  for  the  partnership.  By  the  written  articles  of  copart- 
ship,  Collins  was  to  be  charged  on  the  books  of  the  partnership 
with  one  half  of  the  cost  of  the  mill.     Upon  the  books  ot  tlie 
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partnership,  Stearns  was  crcidited  with  the  agreed  value  of  the 
milL  The  estate  became  part  of  the  capital  of  the  firm.  It 
was  the  property  of  the  firm,  though  the  legal  title  was  in  one 
of  the  partners  only.  Soch  was  the  state  of  the  title  when  the 
application  was  made.  In  the  statement  that  Stearns  &  CoU 
tins  owned  the  estate  we  see  no  misrepresentation  material  to 
the  risk* 

The  ease  of  SmUh  v.  Bawditch  MiUuat  Fire  Ins.  Co.  6  Cush. 
448,  is  quite  distinct  from  that  at  bar.  By  the  17th  article  of  the 
by-laws  of  thai  company  it  was  provided  that  any  policy  issued 
by  the  company  should  be  void  unless  the  true  title  of  the  in- 
sured should  be  expressed  in  the  application  for  insurance ;  and 
the  plaintiff  had  no  legal  title  to  the  estate  of  which  he  repre- 
sented himself  the  owner.  He  had  only  a  bond  for  a  deed. 
No  lien  therefore  was  secured.  Nor  was  the  true  title  of  the 
insured  expressed  in  the  application. 

In  the  ease  of  Davenport  v.  New  England  JUutual  Ins.  Go.  6 
Cush.  340,  in  answer  to  the  question  whether  the  estate  was  in- 
cumbered, the  answer  was  in  the  negative,  the  estate  being  at 
the  time  subject  to  heavy  mortgages.  The  case  of  BowdUch 
Mutual  Fire  Ins.  Co*  v.  Wmslow^  3  Gray,  431,  is  to  the  same 
point    It  goes  no  further. 

In  Allen  v.  Charlestoum  MiUwU  Fire  Ins.  Co.  5  Gray,  384, 
the  distinction  is  made  between  the  preceding  cases  and  one  in 
which  the  statement  as  to  *title  was  substantially  correct,  and 
where  the  difference,  if  any  existed,  did  not  impair  the  lien  of 
the  company  or  otherwise  affect  the  risk. 

But,  as  if  to  free  the  case  before  us  from  difficulty,  in  January 
1854  the  partnership  was  dissolved.  Collins  transferred  his  in* 
terest  in  all  the  assets  of  the.  partnership  to  Stearns.  The  dis- 
solution and  conveyance  were  made  known  to  the  insurance 
company,  and  on  the  24th  of  March  1852,  with  full  knowledge  of 
the  facts,  they  indorsed  on  the  policy  this  agreement :  *<  Agreed 
that  this  policy  shall  from  this  datef  stand  good  to  George  L. 
Stearns.''  And  we  think  it  does  stand  good,  unless  there  is 
force  in  the  second  ground  of  defence,  which  is  misrepresenta- 
tion of  the  purpose  for  which  the  building  was  to  be  used. 

VOL.  X.  14 
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2.  To  the  question,  "For  what  purpose  oecapied,  and  by 
whom  ?  "  the  answer  is,  ^  By  the  applicants,  for  the  nianufao* 
ture  of  lead  pipe  only." 

The  defendants  offered  evidence  to  show  that  the  attic  of  the 
building  was  used  for  the  manufacture  of  reels  upon  which  the 
lead  pipe  is  coiled.  But  the  answer,  and  we  think  satisfactory 
answer,  made  by  the  plaintiff  was,  that  the  making  of  the  reels 
upon  the  premises  was  a  necessary  and  essential  part  of  the 
manufacture  of  lead  pipe.  The  evidence  was  submitted  to  the 
jury  under  these  instructions:  "that  the  term  ^manufacture  of 
lead  pipe'  would  include  all  that  was  reasonably  necessary  and 
essential  for  carrying  on  the  business  of  manufacturing  lead  pipe 
in  the  building  insured ;  that  if,  for  the  proper  and  reasooaUe 
carrying  on  of  the  business,  it  was  essential  to  manufacture  reels 
*  upon  the  premises,  by  the  machinery  and  in  the  manner  proved, 
the  representation  that  the  building  was  used  for  the  mannfafC* 
ture  of  lead  pipe  only  was  sufficient;  that  the  mere  fiict  that  it 
was  more  eeonomieal  or  convenient  to  make  reela  upon  the 
premises  was  not  sufficient  to  authorize  the  insured  to  make 
such  use  of  the  premises.''  These  instructions  seem  to  us  en- 
tirely correct. 

In  this  view  of  the  case,  the  question  whether  the  word 
<*only"  was  contained  in  the  appiicaticm  becomes  immaterial. 
It  does  not  chai^  the  force  of  the  words  "  manuftusturs  of  lead 
pipe,"  or  exclude  anything  essential  to  it 

Judgment  om  ike  verdict  for  the  plaintiff* 

E.  D.  Sohier  Sp  H.  G.  BOekinSj  for  the  defendants,  cited,  to 
the  first  point,  iiaoenport  v.  New  Engtand  Mutual  Fire  Ihs.  Co. 
6  Cush.  340 ;  Packard  v.  Agawam  MuHtal  Fire  Ins.  Co.  3  Gray, 
334;  BowdUch  Mutual  his.  Ok  v.  WinsUm,  3  Gray,  431 ;  Par^ 
sons  Merc.  Law,  511,  513,  614 ;  Work  v.  MerehaM^  Sf  Farmer^ 
Mutual  Fire  Ins.  Co.  11  Gush.  271 ;  OatteU  v.  Pacific  £w.  Oo. 
I  Paine,  615,  and  1  Wend.  561 ;  Leathers  v.  Farmers^  Mutual 
Fire  Ins.  Co.  4  Foster,  259 ;  FosUr  v.  United  States  Ins.  Co.  11 
Pick.  86. 

W.  a.  Russell,  for  the  plaintiff. 
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WiLLiiJc  K*  Lswis  &  aaotber  tf5.  Spbin0fibld  Ftbb  and 
Marinb  Insuranob  Cohtant. 

Insurance  against  fire  was  effected  on  goods  "  contained  in  a  granite  store  " ;  one  of  the 
walls  gave  way,  and  half  of  the  store  and  the  whole  of  the  adjoining  building  fell;  before 
tiier«  was  time  to  ronove  the  go^da^  fire  broke  ont  Su  that  baildiog.  Heid,  that  the  f  n>- 
soren  were  liable  for  damage  ftosa  fire,  and  fiwm  water  used  to  estiagiaisli  k,  to  goods 
not  displaced  or  injured  by  the  full. 

Action  ov  oontraot  npoa  a  policy  of  insnranoe  for  $10,000 
against  fire,  ^  on  stooky  steam  eo^e  and  boilec^  fixtores,  furni- 
tare  and  safe,  coataiaed  in  the  new  granite  ttorey  No.  93  Broad 
Street,  Boston,  Massachnsetts,^'  subjeot  to  eartain  conditions  of 
insurance  anaezed,  by  whtcb  ^^  dmggists  and  apothecaries ''  are 
enumerated  among  the  ^  trades  and  occupations,  goods,  wares 
and  merohandise  denominated  extrahazardous;"  and  ^appli- 
cations for  insurance  must  specify  the  construction  and  mate- 
rials of  the  building  to  be  insured,  or  containing  the  property  to 
be  insured,  and,  in  ease  of  goods  or  merchandise,  whether  or 
not  they  are  of  the  description  denominated  hazardous  or  extra- 
hazardous; and  a  false  description  by  the  insured  of  a  build- 
ing or  of  its  contents,  or  omitting  to  make  known  any  fact  or 
feature  in  the  risk  which  increases  the  hazard  of  the  same,  sbail 
render  absolutely  void  a  policy  issuing  upon  auefa  description." 
Trial  in  this  court,  before  Bigehwy  J*,  who  made  the  following 
report  thereof: 

<*  The  plaintiffs'  said  store  No.  93  was  separated  from  store 
No.  95  by  a  party  wall  of  atone  and  brick. 

*^On  the  22d  of  August  1854  this  wall  or  the  foundation 
tbcnreof  gave  way,  and  the  whole  of  store  95  and  half  of  store 
93,  including  the  whole  of  the  front  wall  of  the  latter  store,  fell 
and  beeame  a  mass  of  ruins;  while  the  other  half  of  the  plain- 
tifis'  store  was  left;  standing,  supported  by  a  row  of  iron  pillars* 
which  prior  to  the  accident  ran  through  the  middle  of  the  plain* 
tiffs'  store  for  the  purpose  of  supporting  the  floors  thereof. 
Half  the  roof  remained,  and  covered  that  .porti<»  of  the  store 
which  remained  standing  after  the  accident 
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^  At  the  date  of  the  policy,  and  at  the  time  of  the  accident, 
the  plaintiffs  occupied  the  store  as  tenants,  and  had  stock  therein 
to  the  amount  of  seventy  thousand  dollars  and  upwards. 

<'  Shortly  after  the  accident  above  mentioned,  with  an  interval 
stated  by  the  witnesses  to  have  been  between  fifteen  and  forty 
minutes,  a  fire  (supposed  to  have  been  occasioned  by  the  com- 
mingling of  chemicals)  broke  out  amongst  the  ruins  of  the  ad- 
joining store  aforesaid  (which  had  been  used  as  a  drug  store) ; 
which  fire  communicated  with  and  burned  portions  of  that  part 
of  the  plaintiffs'  store  which  remained  standing,  and  also  par- 
tially burned  and  damaged  some  of  the  goods  therein. 

^  For  the  purpose  of  extinguishing  said  fire,  large  quantities 
of  water  were  thrown  by  the  fire  department  of  the  city  upon 
the  ruins  of  store  No.  95,  and  into  and  upon  that  part  of  the 
plaintiffs'  store  which  remained  standing,  and  upon  the  goods 
remaining  therein,  whereby  the  said  stock  of  goods  remaining 
in  that  portion  of  said  store  was  damaged. 

^  No  portion  of  the  goods  for  which  the  plaintiffs  claimed 
damage  under  the  policy  fell ;  nor  were  they  injured,  otherwise 
4han  by  fire  or  water,  or  both. 

*^  The  jury,  by  order  of  the  presiding  judge,  returned  a  ver- 
dict for  the  plaintiffs^  which  is  to  be  set  a^e  if  in  the  opinion 
of  the  full  court  it  cannot  be  sustained." 

K  W.  Paim  Sf  D.  Thaxiefy  for  the  defendants.  1.  The  de- 
scription '^  contained' in  the  new  granite  store  No.  93'*  is  a  war- 
ranty that  the  property,  while  covered  by  the  policy,  shall  be 
thus  ^  contained "  in  said  granite  «t<»e.  1  Phil.  Ins.  §§  757, 
758,  866.  Wood  v.  Hartford  Fire  h^.  Co.  13  Conn.  583.  Fouh 
ler  V.  Ja»a  Fire  Jhs.  Co.  6  Cow.  673,  and  7  Wend.  270.  Watt  v. 
East  River  Mutual  Jhs.  Co.  3  Selden,  370;  Conditions  of  insui^ 
ance  annexed  to  the  policy,  imte^  159. 

2.  The  stock,  for  injury  to  which  the  suit  is  brought,  was  not, 
at  the  time  of  the  injury,  ^  contained "  in  the  stoie^  within  the 
meaning  of  the  contract;  for,  by  a  true  construction  of  the 
policy,  "  contained  in'^  imports  ^*  protected  by  "the  store.  At 
the  time  of  this  fiie  the  store  had  oeased  to  exi&t  as  a  store ; 
and  it  is  immaterial  how  long  the  store  fell  befbre  the  fire.     If 
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piercing  tbe  goods  on  ibis  mass  of  ruins  is  sufficient,  then  the 
plaintiiSf  might  recover  if  be  bad  placed  them  there  after  the  fire. 
[Shaw,  C.  J.  Suppose  the  goods  bad  been  moved  out  to  avoid, 
the  fire,  would  they  not  be  within  tbe  description  of  and  covered 
by  the  policy?]  Tbe  fire  would  tiien  be  the  proximate  cause. 
If  moved  for  any  other  purpose,  they  would  not  be  covered  by 
tbe  policy. 

a  P.  OurHs  Jr  C.  P.  Curtis,  Jr.,  for  the  fdaintifis,  cited  Stokes 
V.  CoXy  1 IL  &  N.  533;  STiUier  v.  Allegheny  Oouniff  Mutual,  hts. 
Co.  3  Barr,  470 ;  Case  v.  Hartford  Fire  Ins.  Co.  18  111.  676 ; 
Scripture  v.  Lowell  Mutual  Fire  £m.  Co.  10  Cush.  365 ;  Nelson 
V.  Si^alk  Ins.  Co.  8  Cush.  477 ;  Montoya  v.  London  Assurance 
Co.  6  Exch.457 ;  OUy  Fke  Ins.  Co.  v.  Corliesy  21  Wend.  367; 
Pentz  V.  Receivers  of  JEtna  Fire  Ins.  Co.  9  Paige,  568 ;  AngeU 
on  Ins.  §§  115  4*  ^^* 

Merrick,  J.  In  support  of  their  objection  to  the  direction 
which  was  given  to  the  jury,  and  to  tbe  right  of  the  plaintifis  to 
recover  a  verdict  for  any  sum  of  money  whatever  npon  the  facts 
set  forth  in  the  report,  tbe  defendants  assert  and  attempt  to 
maintain,  first,  that  in  obtaining  the  insurance  upon  their  stock 
the  plaintiffs  warranted  that  it  then  was,  and  thereafter  should 
continue  to  be,  contained  in  their  store  described  in  tbe  policy ; 
and  secondly,  that  tbe  stock  which  was  injured  was  not  con- 
tained therein  at  the  time  of  the  occurrence  of  the  fire. 

It  is  unnecessary  to  discuss  or  even  to  notice  the  first  of  these 
propositions,  because  there  appears  to  be  an  entire  failure  to  sub- 
stantiate the  second,  without  which  it  is  not  pretended  that  the 
former  can  afford  any  defence  to  the  plaintiffs'  action.  All  tbe 
plaintifis'  stock  was  in  their  store,  just  as  tbe  defendants  contend 
they  wanranted  that  it  should  be,  when  tbe  partition  between 
their  own  and  tbe  adjoining  store  began  to  give  way.  That 
was  tbe  commencement  of  one  common  and  general  disaster. 
The  fire,  and  the  fedling  of  the  waUs  and  of  other  parts  of  the  two 
stores,  whid&  immediately  followed,  were  not  separate  and  inde- 
pendent events,  but  were  merely  parts  and  successive  circum- 
stances in  the  progress  of  a  single  calamity.  Though  the  cause 
and  origin  of  the  fire  may  perhaps  be  satisftictorily  conjectured, 
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the  piecise  xnomeot  wbeo  it  was  kiodled  is  not  known  ;  bnt  tiie 
interval  which  elapsed  befove  it  was  diKXHrered^  after  the  cnsh 
of  the  buildings  had  been  heard»  was  oertatnly  very  brief*  The 
witnesses  who  testified  of  it  varied  in  their  estimate  of  its  doni- 
tion  from  fifteen  to  forty  minates.  This  slight  diffisrence  of 
opinion  on  a  mere  matter  of  judgment  of  the  lapse  of  time  is 
really  of  no  importance.  The  material  fact  is,  that  the  flames 
broke  out  and  burned  the  plaintilb'  goods  befove  there  oonld 
have  been  any  possible  interposition  for  their  safety,  and  must 
thus  be  considered  as  having  ooeorred  sidistantiaUy  at  the  same 
time  with  the  other  incidents  of  the  disaster.  They  weve  sll 
blended  together  in  one  catastrophe,  and  constitnted  m  single 
event,  upon  a  due  consideration  of  which  the  rights  of  all  par- 
ties are  to  be  determined. 

As  it  is  thus  shown  that  the  defendants  camiot  maintain  one 
of  the  two  propositions,  both  of  which  are  indispensable  to  sus- 
tain their  objection,  the  direction  to  the  jury  to  retom  a  verdict 
for  the  plaintib  was  correct,  and  judgment  mnst  accordingly 
be  entered  upon  it ' 

Jkdgwienl  on  ik€  vwdici  for  tke  pUMg^ 


Helen  Campbell  &  others  vs.  John  Wallace. 

TUtooorthM  »•  JvTbdktioB  In  cqaify  to  #aftni  ft  ttwt  AiUiiig  inder  tbt  wfll  of  a  ftr> 
•igntr,  which  has  beflu  proved  and  allowad  ia  a  fiMnffn  oomitiQr  osif^  aad  bo  iiiiiliiii^ 

copy  of  which  has  been  filed  in  the  probate  coart  here. 

Bill  in  bquitt  to  enforce  the  trust  created  bj  the  following 
clause  in  the  will  of  John  Wallace,  late  of  dtrkenwell  in  the 
county  of  Middlesex  and  Kingdom  of  England:  *^0»e  fifth 
of  all  I  possess  to  be  sent  to  the  care  of  Jdw  Wallace,  son  of 
James  Wallaoe,  65  Bitot  Street,  Boston,  to  be  put  to  interest 
fov  the  sole  use  of  my  sister  Helen  as  kog  as  she  may  fire,  and 
at  her  death  to  be  divided  between  her  chikben  living  and  the 
cnikken  of  James  Wallace,  then  living,  of  66  Eliot  Street,  Bos* 
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ton,  North  America,  share  and  share  alike."  This  will,  as  ap- 
pealed by  the  bill,  was  duly  admitted  to  probate  in  the  preroga- 
tiye  court  of  Canterbury,  but  never  allowed  in  this  state,  nor 
any  copy  of  it  filed  here,  pursuant  to  the  Bev.  Sts.  c.  62. 

The  defendant  demnnred  to  the  bill,  as  setting  forth  no  case 
within  the  jurisdiction  of  this  court  And  this  demurrer  was 
argued  and  decided  at  March  term  1857. 

A.  A  Ratmefy  for  the  defendant 

JEL  O.  Loring'j  for  the  plaintifis. 

Tbomab,  J«  The  question  raised  by  the  demurrer  is  as  to  the 
JQiiadiction  of  the  court  The  bill  seeks  to  enforce  the  execa- 
tion  of  a  trust  created  by  the  will  of  an  English  subject,  which 
has  been  duly  admitted  to  probata  in  England,  but  ha^  never 
been  allowed  in  this  state  as  the  last  will  and  testament  of 
the  deceasedt  oikder  the  provisions  of  the  Ber.  Sts.  c.  62,  §§  17- 
20,321 

The  point  raised  by  the  demuner  is  therefore,  we  think,  coy* 
ered  by  the  decisioa  of  this  comi;  in  CkmpbM  v.  Sheldon^  13 
Pick.  8.  That  case  was  determined  under  the  St.  of  1817, 
c.  87,  whidi  gave  this  court  power  ^  to  hear  and  determiae  in 
equity  all  cases  of  trust  arising  under  deeds,  wills,  or  in  the  set- 
tlement of  estates^''  But  the  statute  was  held  not  to  extend  to 
a  will,  neither  proved  in  this  state  nor  a  copy  of  it  filed  and  re- 
corded in  pursuance  of  the  provisions  of  the  St.  of  1785,  c.  12, 
whidi  were  in  substance  those  of  Bev.  Sts.  e.  62,  in  the  sections 
before  cited. 

The  plaintifis  suggest  that  a  more  oomprehensive  jurisdiction 
in  equity  as  to  trusts  is  ^ven  by  the  Bev.  Bts.  c.  81,  §  8,  than  by 
tbe  8L  of  1817,  c.  87.  This  may  be  so ;  that  is  to  say,  the 
jorisdictioa  may  be  erteaded  to  trusts  other  than  those  created 
by  deed  or  will;  but  as  to  .trusts  arising  tinder  deeds  or  wills, 
tbe  jurisdiction  under  the  8L  of  1817  was  full  and  complete, 
except  in  cases  where  there  was  an  adequate  remedy  at  law. 
We  feel  therefore  bound  by  tiiat  decision.  But  if  the  point 
ware  a  new  one,  the  difficultiea  of  exercising  the  jurisdiction 
prayed  for  are  obvious,  and^  we  inoline  to  think,  insuperable. 

Demurrer  sustained. 
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John  E.  Thayer  &  another  vs.  John  S.  Tyleb* 

It  seenuj  that  under  the  Rev.  St8.  ec»  00, 92,  no  Judgment  can  be  rendered  at  the  first  terai 
upon  the  default  of  a  defendant  who  waa  out  of  the  State  at  the  time  of  the  eervioe  of 
the  summons,  whether  be  has  ever  been  an  inhabitant  of  the  State  or  not. 

Under  Si.  1839,  c.  158,  Judgment  cannot  be  rendered  against  a  foreign  corporation,  with* 
out  such  notice  tie  is  provided  by  the  Bev.  Sta.  e,  03. 

Ser\*ice  of  process  upon  a  foreign  insurance  eompany  who  havo  appointed  an  attorney  in 
this  commonwealth  to  accept  service  of  process  against  them,  as  required  by  SU  1851, 
c.  331,  must  be  made  upon  him. 

A  trustee  in  foreign  attachment  may  object  on  idre  fadat  that  judgment  was  randetod  in  the 
original  action  at  the  first  term  against  the  principal  defendant,  who  was  not  in  the  State 
at  the  time  of  service,  without  giving  the  further  notice  required  by  statute  in  such  cases. 

Scire  facias  against  a  trastee  in  foreign  attachment  The 
original  writ  was  on  a  policy  of  insuranee  against  the  Franklin 
Marine  and  Fire  Insurance  Company,  a  corporation  established 
by  the  laws  of  New  York,  and  was  served  on  the  3d  of  Sep- 
tember 1863  upon  Tyler  as  tmstee.  The  only  sefrioe  of  it  upon 
the  corporation,  as  stated  in  the  officer's  return,  was  ^  by  deliv- 
ering to  John  S.  Tyler,  as  the  agent  of  said  company,  a  true 
copy  of  this  writ  by  me  attested,"  on  the  16th  of  September. 
Tyler  throughout  that  month  was  an  agent  of  the  corporation, 
authorized  to  issue  policies  in  their  behalf,  and  to  adjust  losses 
under  the  same.  He  did  not  however  make  the  policy  sued 
on,  and  was  not  an  attorney  appointed  by  the  company  under 
St.  1851,  c.  331,  to  receive  service  of  process.  But  another  per^ 
son  residing  and  doing  business  in  Roxbury  was  such  attorney, 
duly  constituted.  The  corporation  had  actual  notice  of  the  ac- 
tion before  the  return  day.  At  the  first  term  the  corporation 
and  trustee,  not  appearing,  were  defaulted,  and  judgment  ren- 
dered against  them,  and  the  present  action  commenced.  The 
case  was  submitted  to  the  decision  of  this  court  upon  the  above 
facts  and  others  not  material  to  the  decision. 

This  case  was  argued  at  March  term  1857. 

J.  P.  Putnam^  for  the  plaintifik  1.  Assuming  that  a  foreign 
corporation  is  an  "  absent  defendant,''  tiie  service  was  sufficient. 
B>  the  Rev.  Sts.  c.  90,  §  45,  Ist,  <<  if  the  defendant  is  out  of  the 
State  at  the  time  of  the  service  of  the  summons,"  the  service  is 
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to  be  made  at  his  last  aad  usual  place  of  abode ;  "  and,''  2d,  ^<  if 
the  defendant  never  was  an  inhabitant  of  the  state,"  the  sum- 
mons  is  to  be  served  upon  bis  tenant,  agent  or  attorney,  <<  and 
if  there  be  no  such  tenant,  agent  or  attorney  within  the  State, 
Icnown  to  the  officer  or  to  the  plaintiff,  the  officer  shall  certify 
the  facts  in  bis  return,  and  the  court  may  thereupon  "  order  fur- 
ther notice,  as  provided  in  c.  92.  The  provision  of  c.  90,  §  48, 
that  "  in  all  cases  when  the  defendant  is  out  of  the  State  ai 
the  time  of  the  service  of  the  summons,  he  shall  be  entitled  to 
further  notice,''  as  piovided  in  c.  92,  must  be  referred  and  re- 
stricted to  the  first  class  of  cases,  described  in  §  45  in  precisely 
similar  language  —  residents  and  citizens  temporarily  out  of  the 
State;  not  those  who  have  never  been  citizens.  Those  are 
within  the  provision  of  c.  92,  §  3,  that  ^  if  the  defendant  is  not 
an  inhabitant  or  resident  within  the  State,"  or  if  his  residence  is 
not  known,  or  be  has  no  last  and  usual  place  of  abode,  nor  any 
tenant,  agent  or  attorney,  the  court  <'  $haU  order  the  action  to 
be  continued"  until  further  notice  can  be  given  —  which  implies 
that,  if  there  is  such  an  agent,  the  action  shall  not  be  continued. 
To  hold  all  these  provisions  applicable  to  those  who  never  re- 
sided here  would  put  §§  45, 48  in  conflict  with  each  other,  unless 
"  shall "  and  **  may  "  are  equivalent,  in  which  case  the  whole  of 
§  45  would  seem  to  be  superfluoua 

2.  The  original  defendants,  being  a  foreign  corporation,  are 
not  within  the  Rev.  Sts.  c.  90,  §§  45,  48 ;  c.  92,  §  3.  Peckham 
V.  North  Parish  in  Haverhill^  16  Pick.  286.  Such  corporations 
were  fijnst  made  liable  to  be  sued,  and  their  property  to  be  at- 
tached, by  St.  1839,  e.  158,  which  provides  that  ^  the  service  of 
the  writ  in  sudi  case  shall  be  made  in  the  manner  provided  in  " 
the  Rev.  Sts.  cc.  90,  92,  ^  with  such  further  service,  if  any,  as 
the  conrt  to  which  the  writ  is  returnable  may  order."  Chap« 
ter  92  of  the  Rev.  Sts.  does  not  provide  for  ^  service,"  but  only 
for  notice  in  certain  cases  where  service  has  already  been  made 
and  the  court  already  has  jurisdiction.  The  service  required  by 
c.  90,  ^  45,  had  been  made«  And  the  court  did  not,  as  they 
might  have  done,  require  any  further  service  under  St.  1839, 
c.  158,  but  ordered  judgment. 
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A  foreign  corporation,  having  an  agent  residing  here  to  oon« 
duct  a  branch  of  its  business,  can  hardly  be  oonsideved  as  out  of 
the  Commonwealth,  at  least  for  the  purposes  erf  notice,  within 
the  meaning  of  the  Rev.  Sts.  But  if  it  can,  the  Bev.  Sts.  c.  92, 
§  3,  do  opt  require  the  court  to  order  notiee  to  a  party  who 
has  already  had  actual  notice.  Morrison  v.  Underwood^  5  Cush. 
52.  ^^  Shall "  in  that  section*  is  to  be  oonstmed  ^  may."  People 
v.  Cook,  14  Barb.  259.  Pe<^le  v.  Smithy  1  Pftrker  C.  C.  374. 
State  v.  aide,  2  Alab.  26. 

3.  The  officer's  return  shows  a  sufficieiit  service  on  an  agent 
of  the  corporation.  The  St.  of  1851,  c.  381,  requiring  the  cor- 
poration to  have  a  particular  attorney  upon  whom  service  may 
be  made,  does  not  repeal  the  Bev.  Sts*  cc.  90,  90,  nor  preclude 
service  on  some  other  attc»rney. 

4  A  trustee  cannot  plead  or  prove  anything  on  9cire  facias^ 
which  he  could  have  pleaded  or  given  in  evidence  in  the  original 
action.  Wilcox  v.  IdiUsy  4  Mass.  218.  S^^ammep  v.  Stockwell, 
4  Met.  518.    Smitk  v.  Eaion,  36  Maine,  298. 

J.  W.  Ma^^  for  the  defendant. 

Dewey,  J.  It  is  difficult  to  aaeertain  satbfactorily  tbe  precise 
intent  of  the  legislature  in  the  enactments  in  the  Bev.  Sts^  c.  90 
and  c.  92,  m  relation  to  the  service  of  writs  upon  absent  defend- 
ants, and  particularly  as  to  the  necessity  of  a  continuance  of 
the  action  and  an  order  of  the  court  for  further  notice  to  the  de- 
fendant. 

In  the  case  of  Leomird  v.  Bryantj  2  Cush.  32,  where  the 
tenant  in  a  real  action  was  out  of  the  State  at  the  time  of 
the  service,  and  not  then  a  resident  or  inhabitant,  although 
he  formerly  had  been,  and,  as  the  facts  add,  then  ^  had  no  last 
and  usual  place  of  abode  in  Massachusetts,''  it  was  held,  that, 
in  addition  to  the  service,  prescribed  in  c.  90,  ^  47,  of  leaving 
a  summons  with  the  tenant  of  the  pvemises,  the  case  should  be 
continued  and  notice  given  in  the  manner  prescribed  in  r.  92. 
§  3;  and  a  judgment  rendered  at  the  first  term  upon  default 
was  held  invalid,  and  subject  to  be  avoided  by  a  third  party^ 
without  a  writ  of  error. 

In  the  case  of  Downs  v.  Fuller j  2  Met  135,  which  vras  a  case 
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of  an  ateent  debtor  having  left  his  fomiiy  here,  but  himself  an 
absooodiag  debtor,  a  jodgment  taken  by  the  plaintiff  at  the 
fiiBt  term)  and  without  complying  witii  the  provisions  of  c,  92, 
^  3»  was  held  iayalid  and  voidable  by  a  third  party. 

In  the  case  of  Pochard  v.  MaUkews^  9  Gray,  311,  the  defend- 
ant was  at  the  time  of  the  service  out  of  the  Commonwealth, 
and  not  a  resident  within  the  same.  Upon  a  return  by  the  officer 
that  be  left  a  summons  for  each  defendant  ^  at  their  last  and 
usual  place  of  abode,  they  being  ont  of  the  Ck>mmonwealth  at 
the  time,"  a  writ  of  enror  was  maintained  on  the  part  of  the  de- 
fendani^  and  the  judgment  reversed,  for  want  of  a  continuance 
and  CHrder  of  notice  to  the  party. 

The  oaseixf  Morfiaon  v«  VnderuH)ody  5  Gush.  6S,  relied  upon 
by  the  plaintiffs,  was  decided  by  the  court  upon  the  single 
groond  of  a  waiver  of  further  service  and  a  judgment  taken 
by  consult ;  and  was  not  intended  to  overmle  the  cases  of  Downs 
v«  FuUer  and  Leonard  v.  Bryaniy  although  those  cases  do  not 
seem  to  have  been  adverted  to  in  the  published  opinion  of 
the  court  The  case  of  Daums  v.  FkUler  would  have  required 
the  reversal  of  that  judgment,  but  for  the  other  circumstances 
appearing  in  the  case,  which  it  was  thought  removed  the  ground 
for  sustaining  a  writ  of  error. 

It  is  however  contended  that  a  distinction  exists  between 
persons  who  have  never  been  inhabitants  of  the  State  and  those 
who  have  removed  therefrom,  inchiding  those  temporarily  ab- 
sent; and  it  is  said  that  fbfeign  oorporationB  are  embraced  in 
the  dam  of  those  who  have  never  been  inhabitants  here,  and 
the  servioe  to  be  made  on  them  is  of  the  latter  character. 

Upon  this  point,  the  aignmenrt  on  the  part  of  the  plaintiffs  is 
that  ^  48  having  used  the  words  ^when  the  defendant  is  out  of 
the  State,"  which  are  the  same  words  used  in  §  45  in  describing 
a  class  of  persons  in  distisction  from  those  who  ^  never  were 
inhabitants  of  the  State,**  its  provisions  must  be  confined  to  that 
class ;  and  if  there  weve  no  other  provisions  to  be  considered  in 
connection  therewith,  ccrtaiidy  the  argunnent  would  foe  a  plausi- 
ble one.  Bnt  upon  leenrring  to  this  chapter  of  the  revised 
statutes,  it  wiU  be  seen  that  in  §  44  the  phrase  <■  a  person 
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out  of  the  State"  is  clearly  tised  to  embrace  those  who  have 
formerly  been  inhabitants  as  well  as  those  who  never  were  in- 
habitants. So  also  in  §  47,  in  reference  to  real  custions,  the 
phrase  is  used  in  the  same  double  aspect.  Indeed,  we  have  in 
the  case  of  Leonard  v.  Bryant.^  supra^  directly  decided  that  §  48 
does  apply  to  "  defendants  out  of  the  State  "  in  real  actions, 
and  that  c.  92,  §  3,  does  apply  to  that  class  of  cases.  The  words 
of  §  48  of  c.  90,  and  §  3  of  c.  92,  seem  to  apply  to  all  oases  of 
defendants  out  of  the  State  at  the  time  of  the  service  of  the 
summons,  and  to  embrace  as  well  those  who  never  w^re  inhab*- 
itants  of  the  State  as  those  who  once  had  a  domicii  here. 

If  the  case  were  therefore  that  of  an  individual,  the  provisions 
of  the  statute  were  not  complied  with,  and  the  judgment  was 
invalid  for  that  cause. 

The  further  inquiry  is,  whether  the  like  rale  in  all  respects 
applies  to  foreign  corporations,  as  to  individuals  residing  with- 
out the  State.  This  is  regulated  by  St.  1889,  c.  158 :  «  The  ser 
vice  of  the  writ  in  such  case  shall  be  made  in  the  manner  pro- 
vided in  the  ninetieth  and  ninetyniecond  chapters  of  the  revised 
statutes,  with  such  further  service,  if  any,  as  the  court  to  which 
the  writ  is  returnable  may  order."  It  is  said  on  the  part  of 
the  plaintiffs  that  c.  92  does  not  provide  at  all  for  pervice,  but 
merely  for  notice  to  the  party  served,  and  so  is  not  applicable. 
We  think  this  construction  will  not  do ;  bat  on  the^  contrary 
that  the  |>roper  view  to  be  taken  is,  that  the  legislature  in  the 
act  of  1839  intended  to  use  the  word  ^  service  "  as  properly  de- 
scriptive of  all  that  was  required  to  be  done  by  c.  9S,  and  that 
they  did  not  consider  the  service  fully  completed  independentiy 
of  the  performance  of  the  acts  required  by  c.  92.  In  addition 
to  all  that  was  required  by  ce.  90  and  92,  they  authorize  and 
require  such  further  service  as  the  court  may  order. 

It  is  then  said  that  a  foreign  corporation,  having  an  agency 
established  here^  and  a  branch  of  their  business  here,  should  be 
treated  as  a  domestic  corporation  for  the  service  of  writs,  if 
this  were  so,  there  would  seem  to  be  no  proper  officer  to  serve 
processes  upon,  nothing  beyond  an  agent  to  make  insoranco^ 
However  this  might  have  been  independently  of  the  provisions 
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of  8t.  1851,  c.  331,  it  would  seem  that  by  that  enactment,  re- 
qniriog  every  such  foreign  corporation,  before  transacting  any 
bosiness  within  this  state,  to  appoint  by  a  written  power,  duly 
filed  with  the  secretary  of  this  commonwealth,  some  person 
resident  therein  their  attorney,  and  providing  that  service  of 
process  upon  such  attorney  shall  be  deemed  to  be  sufficient 
service  upon  his  principals,  ample  provision  was  made  to  secure 
the  rights  of  creditors  in  Massacbosetts,  and  to  furnish  all  rea- 
sonable facilities  for  serving  process  on  foreign  corporations 
doing  business  here,  and  that  no  necessity  exists  for  introducing 
an  exception  of  a  very  doubtful  character  based,  solely  upon  the 
fact  that  such  corporation  was  transaeting  business  here.  Such 
attorney  was  duly  appointed  in  the  present  case,  and  a  service 
upon  him  would  have  been  effectual  as  against  his  principals* 
But  no  such  service  was  made* 

Can  the  defendant,  on  iJtkis  writ  of  sdre  facias^  avail  himself 
of  the  invalidity  of  this  judgment  against  the  principal  defend- 
ants ?  As  a  general  rule,  on  such  scir^  facias  nothing  could  be 
pleaded  which  he  might  have  pleaded  in  the  original  suit* 
But  the  answer  to  this  objection  is  that  prior  to  the  time 
of  the  rendition  of  this  judgment  there  was  no  cause  of  com- 
plaint on  the  part  of  the  delendanl  The  preliminary  proceed- 
ings were  correct,  the  case  was  properly  in  court,  and  the  defend- 
ant could  not  have  pleaded  a  want  of  proper  service,  but  the 
court  might  at  any  time  during  the  term,  on  suggestion  of  the 
plaintiffs,  order  a  continuance  and  further  notice  to  the  prin- 
cipal defendants.  The  time  for  those  acts  had  not  yet  passed, 
and  no  ground  existed  for  complaint  or  objection  in  that  re 
spect.  The  judgment  having  been  taken  under  these  circum- 
stances, the  present  defendant  had  no  day  in  court  to  inter- 
pose this  objection,  and  has  been  guilty  of  no  laches  in  respect 
thereto. 

Such  being  the  case,  and  the  judgment  against  the  principal 
being  shown  to  be  invah'd,  this  defence  must-  avail  the  truBtee, 
when  sought  to  be  charged  on  the  sdre  facias. 

Judgment  for  the  defendant 

.   VOL   T  15 
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Frederick  M.  Pinoree  vi.  Hudson  Bavbr  iKsitRANCB  CoxpAify 

So  Trastee. 

An  attachment  by  tmsteo  piocoM  agtinet  a  foreign  corporation  ia  defeated  by  a  certificate 
of  discharge  of  the  trustee  in  insolvency. 

Trustee  pboobss  against  a  fomgn  corpomtioDi  and  John  S. 
Tyler  as  trastee,  who  answered  thai  <m  the  15th  of  August  1854» 
the  time  of  service,  be  had  funds  in  his  possession ;  that  on  the 
25th  of  August  he  received  a  written  notice,  dated  the  10th  of 
August,  from  John  O.  Mott,  informing  him  that  Mott  had  been 
duly  appointed  in  New  York  to  take  possession  of  all  the  goods 
and  credits  of  the  corporation,  wheresoever  existing;  that  be  af* 
terwards  received  a  copy  of  a  decree  made  by  the  supreme  court 
of  New  York  in  October  1854,  adjndg^g  the  corporation  in- 
solvent, and  dissolving  it,  except  so  far  as  was  necessary  to 
enable  Mott,  who  was  appointed  by  the  deoree  a  receiver,  to 
collect  debts  and  recover  property  in  its  name;  and  that  on  the 
16th  of  September  1854  Tyler  applied  for  the  benefit  of  the  in- 
solvent laws,  and  all  his  goods  we^  taken  possession  of  by  a 
messenger,  including  the  sum  due  from  bim  to  the  corporation, 
and  he  afterwards  received  his  certificate  of  discharge  in  insol- 
vency. 

a  W.  Loringj  for  the  ptai«tif£ 

J.  W.  Maiy^  for  the  trustee. 

Dewey,  J.  Under  the  decisions  of  this  court  in  Ma^f  v.  Breeds 
7  Gush.  41,  and  others  of  like  character,  we  suppose  it  must 
be  assumed  that  the  ass^ment  of  the  assets  of  the  principals 
in  New  York,  under  the  insolvent  laws  of  New  York,  wouki 
not  have  any  validity  as  against  an  attachment  made  bere  by 
one  of  our  citizens,  seeking  to  collect  a  demand  due  here. 

It  appears  tbat  insolwnt  proceedings  had  been  instituted 
against  the  principal  in  tiie  State  of  New  York  before  the  ser- 
vice of  the  trustee  process  in  Massachusetts,  if  we  give  effect  to 
the  statement  of  the  trustee  in  his  answer,  and  the  letter  therein 
referred  to ;  but  however  that  may  have  been,  they  were  only 


Digitized  by 


Google 


NOVEMti^R  TERM  1857.  171 

Plngree  «.  Hudson  River  Tnsur&nee  Cotnptiiy  &  trustee. 

the  commencement  of  proceedings,  and  no  order  bad  been 
passed  declaring  the  principal  insolvent,  and  requiring  the  sqs^ 
pension  of  all  farther  business  and  the  liquidation  of  all  ita 
affairs,  mitil  after  the  attachment  by  the  trustee  process  upon 
the  defendant  bad  been  dulj  served.  Nor  can  the  position  be 
maintained  that  this  was  a  defunct  corporation,  and  no  jndg* 
ment  could  therefore  be  rendered  against  it  in  October  1864,  as 
the  facts  do  not  show  that  the  eoVporation  was  actually  dis- 
solved, but  on  the  contrary  its  corporate  esdstence  and  name 
were  continued  for  the  purpose  of  closing  its  concerns. 

Independently  of  tbe  proceedings  in  insolvency  in  Massachn* 
setts  in  reference  to  John  8.  Tyler,  tbe  supposed  trustee,  there 
would  seem  to  be  no  question  as  to  chai^ng  him. 

But  it  appears  that  on  the  16tb  of  September  1864^  one 
month  after  the  service  of  thb  trustee  process  and  attachment, 
the  trustee  became  the  subject  of  insolvent  proceedings  in  Mach 
sachusetts,  and  those  proceedings  were  regukriy  continued  to 
their  proper  completion. 

Had  the  original  suit  by  Pingree  been  one  of  an  attachment 
of  the  property  of  Tyler,  then,  by  force  of  our  insolvent  law, 
St.  1838,  c.  163,  such  attachment  would  have  been  dissolved 
But  the  attachment  here  made  was  an  attachment  of  the  prop- 
erty of  the  Hudson  Biver  Insurance  Company,  and  not  an  at* 
tacbment  of  the  goods,  estate  or  credits  of  Tyler.  The  Hudson 
River  Insurance  Company  have  not  been  the  subject  of  any 
proceedings  under  our  insolvent  law,  and  no  attaobnoent  of  their 
property  or  effects  has  been  discharged  therefor  under  the  provi* 
sions  of  St.  1838,  c.  163. 

Tbe  proceedings  in  insolvency  against  Tyler,  if  they  have  any 
effect  to  defeat  the  attachment  of  the  credits  of  the  Hndson 
River  Insurance  Company  in  his  hands,  must  so  operate  because 
the  continuance  of  the  same  would  be  in  contravention  of  the 
principles  of  our  insolvent  law,  and  in  contravention  of  the 
rights  secured  to  Tyler  as  an  insolvent  debtor. 

As  regards  all  cases  of  such  party  being  summoned  as  trustee 
of  any  goods,  effects  or  credits  of  any  creditor  of  the  insolvent 
who  was  a  citizen  of  Massachusetts,  the  discharge  of  the  trus- 
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tee  from  bi»  preexistuig  debts  WQoU  of  iteelf  be  a  good  bai^  and 
a  diBcbarge  of  the  truateo  pioo^es,  Bqt  it  U  said  that  Tyler's 
debt  to  a  citizea  of  a  foreign  state  would  iiot»  by  force  of  a  state, 
insolvent  law,  aecessarilj  be  barred.  This  is  so ;  and  if  the  ques* 
tion  were  betweeA  siie>  citi^iMi  of  ^  foveiga  state  and  Tyler^  this 
wooM  seem  to  be  a  good  answer,  to  any  defence  set  np  under 
snob  discharge  in  iosojveooy.  V^t  the  qo/^stios  is  of  a  different 
cbaraoter*  It  is.  between  a  creditor  of  a  eitiseQ  of  a  foreign 
state,  or,  to  state  the  case  more,  anmiatsly,  a.  foreign  corporation. 
And  the  inqqiiy  isi  whether  tbe  contiaaanee  of  the  attachment 
is  not  iflConipatiUe  with  th&  pvovisions  of  the  insolrent  law  in 
respect  to  foreign  CDeditoiB..  It  is  true  that  they  may  not  be 
bound  to  come  here  and  file  theii:  claims  against  the  insolv^nti 
and  take  their  pro  raia  ^Uvidends^  Bot  they  have  a  right  so  to 
do,  and  the  debtor  has  the  rig^t  to  have  this  privilege,  and  the 
benefits  that  would  rcisitlt  te^  him  thecefrom  by  way  of  a  di&t 
chai^^  mmfieoted  by  any  prooeedings  against  him  to  secure  a 
debt  of  a  third  person. 

It  would  seem;  tberefoie  that  the  service  of  the  trustee  pro- 
cess upon  Tyler  should  not  prevent  the  proving  of  the  claim  of 
a  foreign  creditor  befoie  the.  insolvency  court  in  Massachusetts; 
and,  if  proved^  it  would  of  course  be  discharged,  or  be  liable  to 
be  dischaj^ged,  in  the  saoie  n»anaer  as.  the  other  debts  of  the  in- 
solvent, Snch  debts  mig^t  also  be  a  component  part  of  the 
debts  in  rdference  to  which  a  marjwty  of  the  creditors  might 
signify  their  assent  to  a  dischajge  of  the  insolvent  These  pro- 
oeedings whjnb  aie  seeuxisd  to  the  parties,,  and  which  may  be 
beneficial  to  the  debtor,  will  be  materially  afiected  if  this  trustee 
process  is  maintaioabley  and  the  trqstee  charged  thereon.  Li 
the  opinion  of  the  court,  the  proceedings  in  insolvency  having 
been  instituted  against  John  S.  Tyler,  the.  supposed  trustee,  be- 
fore he  was  charged  as  trustee,  constitute  a  sufficient  reason  for 
discharging  him  from  liabili^^y  in  this  suit 
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Covmonwsaltb  vs.  William  8*  Tvqjluvmxs. 

Th«  treuiirer  of  «  railread  corporation  if  an  **  ofioer;  90n%  derk  <Mr  Mrvani  df  an  Aloof* 
ponted  company^"  within  tbo  RoV.  Sts.  e,  128,  §  29,  relating  to  embeulementa.  by  ftaoh 
person*. 

A  treasaier  of  a  nnvoad  oorponitinii,  wh6  had  embescled  their  ftinda,  onnod  apon  a  Mend 
of  his,  who  was  a  soretr  upon  his  offiaial  bond  and  atoeUiolder  in  tfio  oorporatfon,  Hmt 
advice;  and  Be  urged  him  to  go  to  the  directorSf  aud  make  a  clean  breast  of  it,  and  told 
him  that  it  wooK!  be  for  his  interest  to  ihake  a  ^W  confusion ;  but  said  nothing,  in  terms, 
of  a  pmseontlan;  told  hfim  that  tht  disi^moa  wm  in  doing  wrong,  not  in  ivffering  pnft- 
ishment  ibr  it,  and  he  had  bettar  stay  and  meet  the  punishment;  and  Ue  be  Ratified) 
*^  advised  him  as  a  (Mend,  a  son/^  The  next  day  they  went  together  to  see  one  of  th^ 
directors,  who,  on.  tiiia  stockholder  soggeeling  that  li«  hnd  influence  with  the  other  d> 
lectors  and  conld  prevent  a  pnMacntion,  stopped  him,  Myng  that  he  eovld  and  woidd 
make  no  promises,  did  not  know  what  his  o-wn  power  or  du^  was,  but  would  do  all  he 
rightfully  and  properly  could  to  prevent  his  arrest  and  prosecution,  and  that  he  mu»t  con- 
fide whoHy  in  him  and-  his  discretion*  fftld^  that  oonfteaions  made-  after  these  conver- 
sationa  were  admisaible  in  ewMenoe  against  him. 

If  money  of  a  railroad  ccirporatlon  is  received  by  their  treasurer,  and  by  him  deposited  to 
his  credit  as^aneh  treuMfcr,  and  afterwards  drawn  out  by  him  either  in  bills  or  coin,  such 
faiUs  or  coin  ate  the  property  of  the«erporiiti<>at  and,  vhih  in  the  hands  of  the  treasurer, 
subjects  of  embezzlement  by  him;  and  if  he  afterward^  while  still  treasurer  of  the  cor* 
poration,  fhiudolently  converts  such  money  to  his  own  use,  without  their  consent  or 
knowledgev  and  withnnt  claim  of  right, .i^  in  eaAbeaslement*;  although  the  guilty  intent 
does  not  exist  at  the  moment  of  drawing  the  montaj  out  of  the'bftnk,  but  it  formed  afterv 
wards;  and  although  at  the  time  of  the  fraudulent  conversion  be  intends  to  restore  the 
amount,  and  han  property  sufflciont  to  secure  its  restoration. 

Upon  the  trial  of  an  indlotment  for  embesaleraent,  other  prevtons  acts  of  a- similar  charao- 
ter,  enumerated  with  the  one  charged  in  the  indictment  in*  a  paper  drawn  up  bv  the  de* 
fendant  as  a  statement  of  all  sums  taken  by  him,  are  admissible  in  evidence  to  show  the 
intent  with  whioh  the  act  charged  was  committed. 

It  is  not  necessnvy,  in  order  to  constitute  embeaslemeiit,  that  thefl  ihonld'  be  a  demand  of 
the  money  alleged  to  have  been  embezzled,  or  a  denial  of  ita  raoeipt,  or  aiiy  fidst  acvonat 
given  of  it,  or  (kise  statement  or  entry  concerning  it,  or  refusal  to  acoennt  for  it 

iNPicTNfENT  on  the  Bev.  Sts.  c.  136,  ^  29,  agattist  the  treasnrev 
of  the  Eastern  Railroad  Corporation  for  embezsliBg  bank  bills 
for  $$000,  the  property  of  the  corporatioD.  Trial  in  the  munici- 
pal court  of  Boston  at  December  t^m  1856  bef<»e  Abbott^  J. 

The  attorney  for  the  Comroonvealtb  called  John  B.  Parker, 
for  the  purpose  of  proving  confessions  of  the  defendant  The 
defendant's  counsel  objected  that  these'  bad  been  obtained  and 
made  under  the  influence  and  by^  meansr  of  encouragement  and 
menace ;  and,,  to  establish  this,  called  and  examined  Benjamin 
15* 
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T.  Reed,  for  the  purpose  of  proving  that  he  had  advised  and 
encouraged  the  defendant  to  confess  upon  a  promise  and  encour- 
agement that  it  would  be  better  for  him  to  do  so,  and  worse  for 
him  if  he  did  not ;  and  for  the  purpose  of  proving  that  it  was 
under  the  continning  influence  of  hope  and  fear  thus  excited 
that  the  defendant  made  confessions  in  the  hearing  of  Parker. 
Reed  testified  as  follows :  <*  I  was  treasurer  and  director  of 
the  Eastern  Railroad  Corporation  for  some  years,  and  continued 
a  director  until  two  or  three  years  since.  On  the  evening  of  the 
27th  of  June  1856,  at  which  time  I  held  stock  in  that  corporation, 
though  not  in  my  own  name,  the  defendant  came  to  my  house  at 
Lynn,  late  in  the  evening.  His  wife  was  with  him.  After  sitting 
half  an  hour,  they  rose  to  go  home.  I  went  with  him  towards  the 
stable,  where  his  horse  was  standing,  to  see  them  off.  He  said 
nothing  until  his  wife,  addressing  him,  said,  *  William,  why  don't 
you  tell  Mr.  Reed  what  you  came  for?*  He  made  no  reply,  but 
began  to  cry.  He  then  said  something,  the  substance  of  which 
was  that  he  was  in  trouble  and  wanted  my  advice.  I  asked  him 
if  he  w^s  a  defaulter.  He  said  he  had  loaned  money  of  the  East- 
ern Raihroad  Compauy,  and  could  not  get  it  back  as  it  was  prom- 
ised and  as  he  had  expected,  and  in  the  time  when  it  would  be 
wanted,  and  that  he  had  deceived  me,  or  had  imposed  on  me. 
I  said  he  had  better  go  to  the  directors  directly,  and  make  a 
dean  breast  of  it  The  exact  words  I  do  not  remember ;  but  the 
substance  and  purport  was,  it  would  be  for  his  interest  to  go  and 
confess  all,  and  afford  all  the  assistance  he  could.  This  was  re- 
peated over  and  over.  I  said  it  would  be  for  his  interest  to  go 
and  make  a  full  confession.  The  expression  <  clean  breast '  was 
one  of  the  very  first  expressions  I  used.  I  felt  great  distress  and 
earnestness,  and  I  suppose  my  manner  expressed  it.  I  arranged 
with  him  to  meet  Mr.  Hooper  the  next  morning,  that  he  might 
make  a  statement  which  should  be  fuller  than  he  made  to  me. 
By  my  procurement  Hooper  came  to  my  office  the  next  morn- 
ing, and  there  Tuckerman  met  him.  I  then  told  Hooper  that  I 
bad  said  to  Tuckerman  he  bad  better  make  a  confession  of  all 
he  had  done.  I  left  him  and  Hooper  together.  He  resigned  his 
office  of  trdasurer  that  day ;  but  he  continued  to  remain  in  the 
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office  for  some  weeksi  assisting,  making  explanations  to  the 
direotocB  and  the  committee.  I  never  said  or  did  anytbing,  and 
do  not  know  that  any  one  did,  to  ef&ce  the  impreesion  of  en* 
ecraragement  or  hope  which  I  thus  made," 

Upon  cross-examination  Reed  testified :  '^  He  said^  in  answer 
to  my  question,  that  he  had  used  the  money  for  other  purposes 
than  those  of  the  corporation.  I  said,  Go  to  the  directors,  I  can't 
help  you.  His  wi£e  said  she  bad  heard  of  it  that  evening  at 
Watertown,  and  eoold  not  sleep  till  she  bad  made  him  come 
down  and  ask  my  advice.  I  told  him  to  commit  no  violence  on 
himself^  nor  ran  away ;  that  the  disgrace  was  in  doing  wrongs 
not  in  suffering  punishment  for  it ;  he  had  better- stay  and  meet 
the  punishment  I  advised  him  as  a  friend,  a  son.  He  had 
been  my  derk  for  ten  years.  I  told  him  it  would  be  for  his  in- 
terest to  go  and  make  a  full  confession.  I  know  I  used  words 
which  conveyed  that  meaning  in  substance.  I  said  nothing,  in 
terms,  of  a  prosecution.  I  did  not  go  into  details.  I  asked  the 
amount  I  think  I  went  up  as  high  as  $20,000.  He  did  not 
know,  or  did  not  say,  the  full  amount  I  advised  him  to  meet 
Hooper  as  a  principal  director.  He  engaged  to  do  so.  I  told 
him  be  had  better  go  and  make  a  dean  confession  and  a  clean 
breast  of  it  Hooper  said  nothing  to  Tuckerman  in  my  presf 
ence." 

On  reexamination  Beed  said:  *^  He  named  no  sum  until  after 
I  advised  him  to  make  a  confession.  He  made  no  aliuuon  to 
any  sum  received  of  Buel  Williams ;  no  allusion  to  this  $5000 
said  to  be  drawn  on  the  26th  of  June.  I  told  Hooper  the  next 
morning  what  I  had  advised  Tuckerman,  and  repeated-  it  all  in 
presence  of  both.  I  procnred  him  this  office  of  treasurer,  and 
was  one  of  his  sureties.    The  bond  was  $20,000." 

The  counsel  of  the  defendant  thereupon  contended  that  this 
evidence  established  a  legal  cause  for  rejecting  the  confessions 
offered,  and  objected  to  their  admission.  But  the  court  overruled 
the  objection,  and  admitted  the  evidence,  <^  not  upon  the  ground 
that  the  influence,  if  any  was  ever  created,  did  not  continue  until 
the  time  when  the  confession  was  made  to  Parker,  but  on  the 
ground  that  the  facts  appearing  in  the  testimony  of  Beed  were 
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insufficient  to  exdnde  eonfeflsioBs.''  Parker  was  then  admittec? 
to  testify,  and  gave  evidence  of  coafessioiiB  by  the  d^ndsnt 
which  were  material  in  the  oase. 

The  attorney  for  the  Comaudnwealtli  tiien  imlled  Samad 
Hooper,  and  offered  to  prove  confefisioos  made  by  the  defend- 
ant to  him  upon  the  28th  of  Jane  1855.  To  this  evidence  the 
defendants  counsel  also  objected,  upon  tiw  ground  that  the  con* 
fessions  mads  to  Inm  were  obtained  and  made  under  influence, 
and  by  means  of  encouragement  and  menaces,  which  menaces, 
encouragements  and  inducements  they  claimed  had  been  made 
or  held  out  by  Hooper,  and  by  Beed  in  the  presenee  of  Hooper; 
and  for  this  purpose  they  were  pemiitted  to  examine  Hooper 
upon  his  voir  dire^  when  he  testified  as  follows : 

*<  I  went  to  Mr.  Reed's  office  on  the  morning  of  June  28th, 
by  request  of  Beed,  to  meet  the  defendant  The  defendant 
was  there.  Beed  was  there.  The  defendant  was  in  great  dis* 
tress,  excited.  Beed  urged  him  to  teU  me  the  whole  story* 
The  defendant  was  weeping,  greatly  agitated.  Beed  urged  the 
defendant  to  make  a  fnll  confession ;  said  I  had  inflnenee  with 
the  dbectors,  and  would  see  that  be  was  not  complained  of  or 
arrested.  I  toid  Beed  to  stop  there ;  said  I  neither  could  nor 
would  make  any  promises;  I  had  tio  power  to  bind  the  direo* 
tors;  that  I  bad  no  vindictive  feelings  against  him;  that  he 
knew  me  and  must  confide  in  me  to  do  what  was  right ;  that  I 
neither  knew  what  my  power  or  my  duty  was ;  that  I  did  not 
know  what  was  right  to  do.  The  defendant  was  neluctant 
to  speak  for  a  good  while.  Beed  tried  very  hard  to  petauade 
the  defendant  I  told  him  I  had  not  die  power ;  was  only  one 
of  the  directors,  and  did  not  know  what  Was  proper  and  right 
for  me  to  do.  I  was  on  the  finance  committee,  and  considered 
I  was  there  as  one  of  the  committee..  >  I  told  him  I  had  not  the 
power,  but  had  no  vindictive  feeling,  and  wottld  do  all  in  my 
power  that  I  propeily  could  do  to  prevent  his  arrest,  or  any  pro« 
ceedings  by  the  directors,  and  I  have  no  doubt  that  I  expressed 
to  him  in  substance  what  I  intended  to  do*  AAer  some  oonsid* 
erable  time,  half  an  hour's  talk  or  so,  the  defendant  seemed  to 
change  and  make  up  his  mind.    My  object  was  to  ascertain  the 
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tooditioB  of  the  aflfairft  of  the  eompaoy.  He  was  ndt  in  a  con« 
dition  to  make  a  statement  in  detail  at  that  time)  ncnr  I  to  re- 
ceive one.  He  made  at  that  tifki4  a  ^pnmnl  atatemeBt  of  his 
dfifaioations  as  treasuter,  aad  said  be  had  tiie  means  at  home  of 
making  an  exact  and  detailed  statement  of  them,  which  would 
be  acscurate,  and  I  told  him  to  make  oM  a  written  statement, 
and  that  any  faTor  to  be  shown  him  by  the  direotors,  if  any, 
would  depend  on  that  statement's  bdng  fbU  and  correct  I  i<M 
the  defendant  I  would  asabs  no  firomise  of  any  kind;  he  must 
confide  entirely  in  me^  and  I  would  do  all  I  rightfully  and  prop- 
eriy  cottM  to  prcTcnt  his  anest,  or  hie  befaig  arrested." 

On  dOBs-examioatioa  Hooper  said :  '*  I  said  I  would  make 
no  promises ;  he  must  confide  in  me  that,  ilnless  I  was  required 
by  my  duty  to  do  so,  I  should  not  hfetve  thim  arrested.  I  told 
him  throughout  the  internew  I  neither  could  nor  would  make 
any  promises ;  that  he  mast  confide  entirely  ia  me,  and  my  dis- 
cretion, and  that  I  should  do  in  eveiy  respeet  precisely  as  my 
judgment  and  discretion  should  direct  me ;  that  I  neither  knew 
what  I  had  the  power  to  do^  nor  what  was  right  for  nae  to  do.'^ 

It  also  appeared  that  at  this  time  too  suspicion  had  been  en^ 
iertained  of  the  defisndant  by  the  officers  of  the  company  ;  that 
he  was  under  no  axrest ;  that  no  complaint  bad  been  made;  iind 
that  be  met  Hooper  in  consequence  of  whrat  passed  between 
htm  and  Reed  at  the  interview  testified  to  by  Heed. 

On  reexamination  Hooper  testified  t  *^  The  defendant  WM  ili 
such  a  condition  of  mind  and  feeling  on  the  S8th)  tiiat  t  did  not 
wish  to  rely  upon  the  details  ot  his  statements ;  I  did  not  think 
them  at  all  to  be  depended  upon.  He  said  nothing  then  of  the 
sum  of  $5000  received  of  Rud  Willianos,  or  of  any  sum  drawn 
from  the  bank  on  that  day.  I  never  heard  anything  of  that  un** 
ta  tbe  S9th,  when,  finding  an  entry  of  $5000  on  the  36th,  I  in«- 
qnired  of  him  concerning  ik  I  imwiged  with  bim  on  the  SOiH 
to  remain  and  assist  the  directors  upon,  from  and  itfter  that  day^ 
by  his  explanations  and  c<Mtections.  He  did  stay,  and  did  as^ 
sist  constantly  and  faithfUly,  as  fhr  as  I  knew ;  and  the  directors 
did  not,  nor  any  of  them,  nor  any  of  the  committee  of  investi^ 
gation,  institute  this  prosecution%" 
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Reed,  on  being  recalled,  teatified  tbat  be  folly  nnderstocNl 
Hooper  to  say  to  Tuckermaa  tbat  be  mast  confide  in  bim ;  that 
if  be  made  a  fuU  and  clear  statementi  he  might  be  relied  on« 

The  defendantfa  couaael  contended  that  tiiis  evidence  estab* 
lisbed  legal  cause  for  rejecting  the  confessions  aa  obtained  and 
made  under  the  influence  of  promises  and  threats ;  and  objected 
to  their  admission.  Bat  the  court  overruled  the  objectioui  and 
admitted  the  evidence ;  and  Hooper  Haea  testified  to  confessions 
of  the  defendant  which  were  material  in  the  can$e ;  and  among 
other  things  stated  that  the  defendant  exhibited  and  explained  to 
bim  a  written  list  (which  was  produced  at  the  trial)  of  the  differ* 
ent  amounts  of  the  property  of  the  company  which  the  defendant 
had  appropriated  to  bis  own  use ;  and  tbat  he  explained  tiie  last 
item  upon  the  list,  which  was  '' June26tti«  $5000,''  to  be  $5000 
drawn  from  the  Merchants'  Bank,  originally  received  from  Ruel 
Williams,  and  the  subject  of  this  indictment. 

The  evidence  in  the  case  tended  to  show  that  on  the  26th 
of  June  1855  the  defendant,  aa  treasurer  of  the  Eastern  Bailroad 
Company,  received  firom  Ruel  Williams  $5000  towards  a  debt 
due  to  the  company ;  that  be  deposited  it  the  same  day  in  the 
Mercbants'  Bank  to  bis  credit  as  treasurer  of  the  company,  and 
duly  entered  the  fact  of  the  receipt,  and  the  source  firom  which 
it  came,  and  the  debit  thereof  upon  its  deposit,  to  the  Mer* 
chants'  Bank;  that  be  drew  his  check  on  the  same  day  as 
treasurer  of  the  Eastern  Bailroad  Company  upon  the  Mer- 
chants' Bank  for  $5000,  which  was  paid  out  on  tbat  check  to 
some  one ;  tbat  this  check  was  not  entered  by  the  defendant  in 
the  books  of  the  company  until  after  his  confesaioos  to  Hooper, 
when  be  charged  the  amount  of  it  to  himself;  that  it  was  the 
defendant's  uniform  practice  uot  to  make  entry  of  money  drawn 
firom  the  bank  until  be  applied  it  to  the  making  of  payments  for 
the  company,  when  he  charged  it  to.  the  accounts  to  which  he 
bad  applied  it ;  that  in  bis  confessioQ  and  statement  to  Hooper 
on  the  29th  of  June  be  represented  that,  of  the  $5000  so  drawrn^ 
be  changed  $3000  into  smaller  bills  to  use  for  the  purpose  of 
going  to  Canada,  when  he  had  contemplated  going  to  Can- 
ada, but  was  induced  to  abandon  this  intention,  and  be  bad 
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ihem  in  a  safe  place,  and  said  be  wonld  ghre  them  to  Hooper, 
which  he  sabseq^ieiitly  did  on  the  5th  or  6th  of  July ;  and  that 
the  $2000|  balance  of  the  said  '$5000  drawn  on  said  check,  he 
had  naed  for  pressing  purposes  of  hid  own,  which  he  refused  to 
dBsolose,  and  never  did  disclose.  ^ 

The  coansel  for  the  government  offered  to  give  in  evidence 
acts  of  embezzlement  of  the  property  of  the  Eastern  Railroad 
Company,  other  than  and  distinct  from  that  charged  in  the  in- 
dictment, and  committed  by  the  defendant  on  different  days  and 
times,  horn  six  months  to  fonr  years  before  the  act  charged  in 
the  indictment,  while  the  defendant  was  treasurer  of  the  corpora- 
tion. To  this  evidence  the  defendant's  counsel  objected  But 
the  acts  wese  admitted  by  the  court,  ^  so  far,  and  only  so  far,  as 
they  were  contained  or  referred  to  in  the  written  statement  made 
by  the  defendant  to  Hooper,  one  item  of  which  was  the  subject 
of  this  indictment;  not  for  the  purpose  of  proving,  or  as  having 
a  tendency  to  prove  that  the  defendant  took  the  money  charged 
in  the  indietmait ;  but  for  the  purpose  of  showing  that  if  he  took 
iti  it  waa  done  with  the  fraudulent  intent  to  convert  it."  Evi- 
dence was  accordingly  given,  against  the  defendant's  objection, 
tending  to  show  that  the  defendant  had  from  time  to  time  em- 
bezxled  moneys,  notes  and  other  similar  property  of  the  Eastern 
Baikoad  Company,  of  different  amounts  and  at  different  times, 
amounting  in  all  to  $174,000 ;  and  had  concealed  the  same  from 
time  to  time,  by  entries,  or  omission  of  entries,  in  the  books  and 
accounts  of  the  corporation,  and  in  trial  balances  rendered  by 
htm  to  the  corp<Mration. 

The  defendant's  counsel  presented  to  the  judge  many  prayers 
for  specific  instructions,  one  of  which  was  ^  that  the  treasurer,  in 
regard  to  moneys  or  funds  under  his  control  and  administration, 
including  snoh  funds  as  were  deposited  or  drawn  on  the  2Gth 
day  of  June,  is  not  such  an  officer  or  agent  that  the  indictment 
aUeging  embezzlement  of  the  property  of  the  corporation  can 
be  maintained  against  him ; "  and  the  others,  as  they  contended, 
involved  the  doctrine  that  there  could  be  no  embezzlement  if 
there  was  no  demand  of  the  money,  no  denial  of  the  receipt  of 
it|  and  no  false  account  given  of  it ;  and  that,  in  order  to  con- 
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fliitiite  embendeiaeoiy  Umpe  anut  be  wome  iabe  entiy  cr  labt 
stateaneot,  <ir  an  exprew  or  impiind  lefiwal  t»  aoeomit 

The  judge  refinaed  to  gif^e  Ihe  iBBiitBoos  pmyed  for;  aad 
iartracted  the  jorjr  ^timt»  in  oidcr  t»  make  oat  Ae  efeiee 
charged,  the  government  mart  piove  that  the  defcodagti  vliSa 
treasurer  of  said  compaajr,  frandaleiitlj  oQavefted  to  hk  own  ose 
the  whole  or  some  part  of  the  money  deBeribed  in  the  indio^ 
menty  which  waa  the  property  of  said  nompuny,  and  whieh  had 
been  entrosiedto  him  aa  their  treaaorcr,  and  thai  this  oon¥eBUoa 
was  withoat  the  consent  or  knowledge  of  said  compaay,  and 
without  claim  of  right  on  the  defendant's  part,  and  thai  this 
conversion  took  plaoe  whiia  the  defendant  was  tieasarcr  of  said 
company ;  that  if  the  jury  were  satisfied  tint  snch  ooaversian 
took  plaoe  at  some  timei  bat  were  in  reason^Ie  doubt  whether 
it  was  before  or  after  the  defendant  ceased  to  be  treasmer,  it 
would  be  their  doty  to  aoqoit  him;  that  the  money  converted 
most  be  the  property  of  said  corposation;  and  upon  this  part 
of  the  case,  if  money  was  deposited  in  a  bank  by  the  defendant 
to  bis  credit  as  treasurer  of  said  companyy  which  belonged  to 
said  corporation,  and  the  defendant  after  snob  deposit  drew  his 
check  upon  the  bank,  and  leo^ved  the  amount  of  it  in  bills  of 
coin,  either  from  the  bank  or  any  other  peraon  who  might  take 
it  and  receive  the  amoont  from  tiie  bank^  the  biUs  or  coin  so 
received  upon  said  check  woold  be  the  property  of  said  ooorpoia* 
tion,  while  in  the  hands  of  the  defendant  as  their  trsasnreri  and 
the  subject  of  embezzlement  by  him,  if  the  other  fects  neoea- 
sary  to  make  oat  the  charge  were  proved ;  that  the  govemmeort 
must  make  oat  a  fraudtdent  taking  and  oooversioa ;  thai  jvfaat 
was  univenally  undeiatood  by  the  term  'fiandulent'  a»  wall 
defined  the  cbaraotear  of  the  conversion  to  be  proved,  as  any 
form  of  expression  —  it  must  be  attended  and  cbaracteriaed  by 
some  deceit,  concealment  or  trick ;  that  proof  of  a  neglect  to 
account  for  money  reoeivad  by  the  defendant  as  treasorer,  or 
proof  of  a  taking  cmd  conversion  of  money  of  the  corporation* 
did  not  constitute,  in  and  of  itself,  the  crime  of  embessle^ 
ment,  or,  alone  and  unattended  >by  any  other  circumstances,  waa 
oot  sufficient  evidence  of  it;  that  the  non^acooonting  might 
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be  firom  aocideoti  forgetfioloesd  0r  oafeleAsneaB ;  or  ite  leoovecnoii 
jnigbt  be  ander  a  bona  fide  claim  df  rigbt>  boweybr  groondleBS, 
tbat  io  &ct  the  non-aocoaniiiig  <Mr  eonv€«9iofi  by  %be  defendant 
would  only  be  evidence  which  the  jury  wisre  to  ooiuiider  in  oob- 
nectioo  with  all  the  fact»  atid  oiroamdtancei^  {MKHred,  ae  beariag 
on  the  qoeBtion  of  fraudulent  intent ;  that  upoil  this  part  of  the 
case,  taldog  all  the  evidfitaee  put  in,  the  jury  were  to  be  eatifl&ed, 
not  6nly  of  the  oonTeraioni  bust  thdt  it  was  with  a  frandnkat 
intent ;  but  if  the  jury  were  satisfied  that  the  defendant,  acting 
as  treasurer,  took  and  used  the  money  of  the  oarpooration,  in* 
trusted  to  bom,  for  his  own  purposes,  either  by  appropriatiiig  it 
to  his  own  personal  wants,  or  by  lending  it  to  third  persons  on 
his  own  aooount,  and  did  tins,  knowing  he  had  no  right  so  to 
do,  without  tba  consent  of  said  company  or  tbebr  officers,  and 
concealing  such  coarersion  firom  tbeiu,  it  would  amount  to  a 
fraudulent  conversion  of  the  money  of  the  company,  although 
at  the  time  of  snob  taking  the  defeadant  intended  to  restom 
what  be  had  bo  appropriated,  beloce  it  should  be  known,  and 
believed  be  should  be  abJe  to  do  so^  afid  had  in  his  possession 
prox)erty  sufficieat  to  secure  the  fcdl  amount  so  taken ;  that  in 
reference  to  other  acts  of  embezzlement,  which  had  been  put  in 
evidence,  they  were  only  to  be  considered  by  the  jury  in  passing 
upon  the  intent  with  which  the  money  charged  in  the  indictment 
was  converted,  if  converted  at  all ;  that  the  conversioa  must  be 
first  proved  by  other  distinct  and  independent  evidence,  and 
thoee  other  instances  of  embesaieinefit  wore  not  to  be  used  or 
considered  in  deciding  the  question  of  taking,  but  only  in  pass- 
ing  upon  the  intent,  if  the  conversion  tvas  first  established  by 
other  testimony;  that  upon  the  question  whether  the  whcde 
$5000  described  had  been  fraudulently  converted,  or  only  a  por* 
tion  of  it,  the  rule  of  law  appUcuble  to  it  would  be  this ;  that  if  it 
was  proved  that  the  defendant  drew  a  oertain  amount  of  money 
belonging  to  the  company  from  the  bank,  where  it  was  depos- 
ited usually  and  in  his  name  as  treasurer,  and  took  the  money 
into  his  own  possession,  ior  the  purpose  and  with  the  design  of 
appropriating  it  to  his  own  use  and  putting  it  out  of  and  be- 
yond the  conliral  and  power  of  the  company,  and  concealed  such 
VOL.  X.  16 
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drawing  from  the  companj  and  He  offioersi  and  then  changed 
the  billB  80  drawn  by  him,  for  more  cbnyenient  use  for  his  own 
pnrpoaeBy  and  abflolately  used  and  appropriated  a  portion  of  it 
to  his  own  wants,  and  kept  the  rest,  not  so  used,  concealed  from 
and  out  of  the  control  of  the  company  and  its  officers  for  some 
length  of  time,  it  would  amount  to  a  fraudulent  conversion  of 
the  whole  sum  so  drawn,  although  a  part  of  it  was  never  beyond 
the  defendant's  control,  and  was  afterwards  restored  by  him  to 
the  company  after  such  facts  had  been  communicated  to  the 
officers  of  the  company ;  that  upon  these  several  propositions 
the  burden  of  proof  was  upon  the  government ;  that  althoagh 
the  court  had  decided  the  evidence  of  the  confessions  of  the  de- 
fendant competent  to  go  to  the  jury,  the  weight  of  the  testimony 
so  admitted  was  a  question  solely  for  them,  and.  In  passing  upon 
the  degree  of  credit  and  weight  to  be  given  to  the  evidence, 
they  were  carefully  to  consider  all  the  facts  and  circumstancefl 
nnder  which  the  confessions  were  made,  and  if  they  came  to 
the  conclusion  that  such  circumstances  proved  were  sufficient 
to  cast  suspicion  and  doubt  upon  the  evidence,  they  had  the 
right  to  disregard  it  entirely  in  passing  upon  the  questions  be- 
fore them.'* 

The  jury  returned  a  verdict  of  guilty  of  embezzling  bills  of 
the  Merchants'  Bank  of  the  amount  and  value  of  $2000,  as 
set  forth  in  the  indictment,  and  the  defendant  alleged  excep- 
tions. 

J.  A,  BoUeSj  {R.  ChocUe  with  him,)  for  the  defendant  1.  The 
defendant,  as  treasurer  of  the  Eastern  Railroad  Company,  was 
not  an  ^  officer,  agent,  clerk  or  servant  of  any  incorporated  com- 
pany," within  the  meaning  of  Rev.  Sts.  c.  126,  §  29,  relating  to 
embezzlement 

2.  The  confessions  made  to  Parker  and  Hooper  were  not 
vc^untary,  but  were  made  under  authorized  inducements,  of  a 
personal  application  and  of  a  temporal  chamcter.  Joy  on  Con- 
fessions,  4,  5,  23  4*  seq.  CommanweaUk  v.  Morey^  1  Gray,  461. 
CommonweaUh  v.  Taylor,  5  Cush.  605.  State  v.  Grani,  22 
Maine,  171.  State  v.  Crank,  2  Bailey,  66.  If  the  defendant 
was  or  may  have  been  brought  to  confession  by  the  induce* 
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ments,  the  form  of  words  in  immatenaL  Oommontoeatth  r. 
Enappj  9  Pick.  496. 

Whatever  Reed  pioxoised  in  Hooper'a  presence,  unless  con- 
tradicted, most  be  taken  as  said  by  Hoopear.  JtegifM  v.  Luck* 
hurst,  6  CJox  C.  G.  343,  Megina  v.  K^tor,  8  Car.  &  P.  73a 
Regina  v.  La/ugheVf  2  Car.  &  K.  S25.  Segina  v.  Oamer^  2  Car. 
&  K.  920.  Beedf  and  still  more  Hooper,  spoke  with  antbority ; 
both  as  stockboldeis ;  Beed  as  the  defendants  Mend  and  snrety 
on  hia  bond ;  and  Hooper  as  director,  as  ^  principal  director,'' 
as  one  "  having  influence  with  directors,"  as  a  member  of  the 
^  finance  committee,"  and  speaking  to  the  defendant  as  such. 
Both  were  pecuniarily  concerned,  as  individuals ;  Hooper  was 
officially  representing  the  company,  aqd,  as  a  director,  the.  em* 
ployer  and  master  of  the  defendant  As  such  he  was  authorized 
to  offer  induceroents.  Regifw  v.  Moore^  5  Cox  C.  C.  555.  Be* 
gina  y.  Taylor,  8  Car.  &  P.  733.  Regina  v.  Laugher,  2  Car.  & 
E.  225.  Joy  on  Confessions,  5.  Rez  v.  PairraU,  4  Car.  &  P* 
570.  Rex  V.  SingsUm,  4  Car.  6&  P.  387.  State  v.  Phelps,  11 
Verm.  116.  A  prosecutor  is  not  merely  be  who  has  begun  pro« 
ceedings,  but  any  one  who,  from  his  close  relation  to  the  offence, 
is  likely  to  prosecute.  Regina  v.  Luckhurst,  6  Cox  C.  C.  243. 
Regina  v.  Moore,  5  Cox  C.  C.  655.  Commonwealth  v.  Chabbock, 
1  Mass.  144.  Authorized  indncements,  howev»  slight,  of  the 
character  specified  exclude  all  subsequent  confessions ;  nor  is 
the  rule  varied  where  the  defendant  makes  the  first  overtures 
or  propositions  of  confessions.  I  Greenl.  Bv.  §  223.  Common^ 
wealth  V.  Morey,  1  Ghray,  461.  Commonwealth  v.  Taylor,  5  Cush. 
605.  Slate  v.  Phelps,  11  Verm.  116.  Regina  v.  Luckkurst,  6 
Cox  C.  a  243.  Rex  v.  Ungston,  4  Car,  &  P.  387.  The  prom- 
ises made  are  as  clearly  inducements  as  any  reported.  Cases 
already  cited.  Rex  v.  Thomas,  6  Can  &  P.  353.  .  Rex  v.  Walk* 
ley,  6  Car.  &  P.  175.  Regina  v.  Hewett,  Car.  &  M.  534.  Mey- 
nelPscase,  2  Lewin  C.  C.  122.  Regina  v.  Gamer,  2  Car.  &  K. 
920.     State  v.  Guild,  5  Halst  163. 

3.  The  bank  bills  alleged  to  have  been  the  property  of  the 
Eastern  Bailroad  Company  were  not  their  property  at  the  time 
of  the  alleged  conversion,  so  as  to  be  the  subject  of  embezzle* 
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ment  They  were  not  the  pKUfBttj  of  the  conip»ny,  while  in  the 
bank.  Commonwealth  v.  King^  9  Cash.  284r  Rex  v.  iPabA^ 
Eaas.  &;  By*  216.  The  defendant  was  not  bemid  to  pay  them 
over  to  the  oompany  in  eadbtm  ferm^  Besc.  Crim.  Ev%  (3d  ed.) 
44a  Rex  V.  TaploTj  Bubs.  &  By.  63,  and  3  Bos.  &  Pol.  696; 
At  eommoii  law,  Sor  criminal  purpooee,  the  mere  possession  of 
the  servant  was  not  the  maeter^s  poesessvMiv  ^^  g^^^  1^^^  ^^ 
ownership.  2  East  P.  C.  568.  CotnmwHoealih  v.  Kingj  9  Cosh; 
288.  The  English  statntee  on  the  subject  of  embezzlement  rec- 
ognize  and  provide  for  this  doctrine.  Stft.  33  H.  6,  e.  I  *  31  R 
8,  c.  7;  15  a  2,  e.  13^  §  13;  17  G.  8,  c.  66;  39  &.  3,  c.  85; 
7&  8a4,.c.  39,  §47.  2  East  P.  C.  560,  674.  2  Hale  P.  a 
51&  The  St.  of  1834,  c.  186,  §  1,  contained  the  same  recogni* 
lion  and  proviso.  The  revised  statutes  on^rt  that  proviso,  and 
leave  the  questioB  of  ownership  just  as  the  cmnmon  law  left  it. 
Bev.  Sts.  c.  130^  §§  27,  ^.  Comm&ntff9aHh  r.  Steams^  3  NkU 
343.     Commowweum  v.  Libbey,  11  Met.  64. 

4.  The  judge  eired  in  admitting  evidence  of  other  alleged 
embezzlements,  committed  by  the  defendant  frem  one  to  six 
years  prior  to  that  charged  in  the  incketment,  even  tot  the  par* 
pose  of  proving  the  intent  of  that  specific  act.  Bosc*  Crim. 
Ev.  81.  1  Gb^eenL  Bv.  §  62.  1  Phil.  Bv,  (7th  ed.)  178.  Pos- 
ter, 245.  2  Bassdi  on  Crimes,  (7th  Amer.  ed.)  772.  They  were 
independent  acts,  and  not  ^  parts  of  one  contintted  or  contin^ 
nous  transaction;"  Regina  v.  Bteagdaltj  3*  Car.  &  K.  765; 
Rex  V.  Voke,  Buss,  h  By.  533 ;  The  JOng- v.  JS^/fo,  9  D.  &  B.  174 ; 
CommonweaUh  y:  WUian^2  Cash.  590 ;  Best  on  Ev.  82,  96,  97, 
386,  286 ;  nor  *•  intermixed  "  with  the  act  charged ;  The  King  v. 
Wyliej  1  New  Bep.  93 ;  nor  ^  essential  Moke  in  a  cbaio  of  facts 
needful  to  be  proved"  in  the  case  on  trial;  Rex  v.  Salisbury^  5 
Car.&  P.  155 ;  2  Bussellon  Crimes,  776 ;  ner  a  wholesale  joinder 
of  contemporaneous  offences ;  Rex  v.  Mogg'^  4  Car.  So  P.  364* 
Evidence  of  other  acts  with  considerable  latitude  of  time  ie 
admitted  in  cases  of  forgery  and  counterfeiting  to  prove  tiie 
guilty  knowledge,  but  never  to  prove  the  intent,  for  in  those 
cases  intent  \b  aiz  intendment' of  law.  R$gVM  v.  Marcus^  3  Car. 
&  K.  856.    Regim-  v;  mu,  8  Car.  &  P.  374.    Regina  v.  Cooke, 
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fiiarton  r.  Stateyl&iMof  321*  But  eTea  to  ipmwe  knowledge*^ 
three  months  is  the  longest  recoided  petiod  Rez  v.  Ball^  Ruse. 
&  By.  132.  JU^^dm  ▼.  OddUj,6  Cox.  O,  C.  310,  nsd  2  Denison, 
864.  JRess  v.  iSiniM,  3  Cat.  &  P.  633.  These  facts,  were  not  part 
of  the  defendaiit'A  cmilMiito.  SQkr  Qprneti^s  eokse^  2  Bfod.'  fti 
SiBg.  297.  iZ^o^  V.  Jbiic5»  S  Gajs.  dt  P.  6!ML  Boac.  Grim.  Bv 
95,  81.     WUlia  V,  Bernard,  8  Blng^  889,. 

5.  TbA  npilaigft  ol  the  oonrt  ia  rc^gaid  to  the  djafendant's  intent 
and  purpose  aA  the  time  of  tibe  all^^d  cont^reraion  amounted  to 
W»  ifietBactioa  that!  e^ery  coaveaBioft  made  without  formal  chum 
of  right  JA  a  frandi  and  thai;  from  this  eoofveisioti-  the  istent  to 
defraud  mwtbe  infcned..  E^rery  coDTejRsian  of  corposate  funds 
by  its  tjieaauaec  ia  Bofe  fraadaleiit ;.  foi  he  may  take  such  funda 
and  secrete  them  mUfionl  embeazlement-;  and  do  this  with  a^ 
firaudalent  ittieiit  and  yet  net  he  guilty  of  embezzlemeoBt.  Rev. 
Ste.  c.  136,.  ^  29..  Meoe  taktag'  or  oonycnioa,.  then,  is  an  act 
iodiffeseat  in;i11»d£  la  sooh  oaaea  esiminal  intent  is  aot  implied 
by  law ;  but  the  intent  must  be  proved  and  found.  Rez  y.WooA 
fM,  5  But.  aM7.  Where  idie  aoteal  eieet  of  the  act  is  to 
defraud,  the  jliry  may  iafer  intent  to  dafiraud.  Rose.  Grim.  Er. 
21,  and  eases  theie.  cited.  Bat  intenL  mwt  always,  be  provedt 
ae  well  aa  evecy  other  maiterial  fact  changed,  either  by  evidence 
or  by  ioferenee  af  law..  3  Greenl.  B^.  §r  13.  Where  fraud  and 
iojiQry  nraet  necesaerily  foUowr  the  aet,  as  in  forgery,  the  intent 
may  be  pKeiutned  from  the  aet  UiselL  Rex  v.  Farrifigiofij  Rtiss. 
&/  Ry.  207.  Rsgina  v.  i%4^  1  Moody,  aaa  Roac.  Grim.  St. 
20,  21.  The  mling  of  tbciccxurt  oxcllided  all  evidence  of  intent 
Regina  v.  Piethm»y  9  Gar«  &  P.  552. 

6.  The  defeadfliit's  prayoiB'  fbr  inatmctiona  should  not  have 
been  refused^  One  doetriAe  iavolv/ed  in  them,  and  overruled,  is 
that  these  waa  and  can.  be  no- esabeazlemsnt,  because  there  was 
no  demand  of  the  money,  no  dimial  of  the  receipt  of  it,  and  no 
fSaJse  account  given.  Rea^  V(  JEmm^v  7  Qar.  b  P.  883.  Regina  V4 
O^ii,  1  Gar.  &  K.  6&.  Ao;  v.  Aij^atmva  Car.&  P.  423.  Rem 
y\  SmUK  Buss.  &.  Ry.  267.  Ancfther  doctrine  iavolved  in  one 
pnayer,  and  oveifuled,  ia„thatin;evecy  embezzlement  there  roust 
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be  some  false  entry,  or  fiedse  statement,  or  an  express  or  implied 
refusal  to  aocoant  I%e  King  v.  Taifhr^  Z  Bos.  &  PuL  59db 
Rex  V.  Hall^  Buss.  &  By.  463. 

O.  W,  Coolepf  (County  Attorney,)  for  tbe  Commonwealth. 

Mbbriok,  J.  The  defendant  was  tried  in  the  municipal  court 
upon  a  charge  of  having  committed  the  crime  of  larceny  by  the 
embezzlement  of  money  which  came  into  his  possession  and 
was  under  his  care  by  virtue  of  his  employment  as  the  treasurer 
of  the  Eastern  Bailroad  Company.  Tbis  transaetioa  consisted 
in  the  alleged  fraudulent  conversion  of  five  thousand  doliatB  be- 
longing to  that  corporation,  drawn  iirom  the  Merchants'  Bank  on 
the  26th  of  June  1855  by  a  check  for  that  amount  signed  by 
him  in  his  official  capacity.  The  jury  returned  a  verdict  thai 
he  was  guilty  of  embezzling  bank  bills  to  tiie  amount  and  value 
of  two  thousand  dollars,  in  manner  and  form  as  set  forth  in  the 
indictment.  To  many  of  the  rulings  of  the  presiding  judge  he 
alleged  exceptions;  and  the  questions  of  law  to  which  they 
relate  are  now  before  this  court  for  revision  and  final  determi- 
nation. 

1.  One  of  these  exceptions  lies  at  tbe  foundation  of  the  prose* 
cution  against  the  defendant.  It  rests  upon  the  denial  that  at 
the  time  of  the  alleged  embezzlement  he  was  in  any  auch  em* 
jdoyment,  or  held  any  such  office,  as  would  enable  him  to  com- 
mit the  offence.  In  one  of  the  prayers  for  special  iiMtrnctionB  to 
the  jury,  tbe  judge  was  asked  to  rule,  that  the  treasurer  of  l^e 
Eastern  Bailroad  Company,  in  regard  to  money  and  funds  un- 
der his  control  and  administration,  including  such  funds  as  were 
deposited  or  drawn  on  the  26th  of  June,  was  not  such  an  officer 
or  agent  of  the  corporation  that  an  indictment  alleging  em- 
bezzlement of  its  property  oould  be  maintained  against  him.  If 
this  rule  had  been  adopted  by  the  eourt,  it  would  necessarily 
have  ensured  the  acquittal  erf  the  defendant ;  for  it  asserts  that 
tbe  provisions  of  §  29  of  c.  126  of  the  Bev.  Sts.,  under  which  he 
was  indicted,  is  inapplicable  to  any  person  holding  tiie  office  of 
treasurer  in  a  railroad  corporation ;  and  that  no  misappropria- 
tion, or  conversion  to  his  own  use,  of  the  money  or  property 
intrusted  to  him  in  hb  official  capacity,  however  fiaudulmit  <v 
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dithoaest,  and  with  wb^teter  intent  or  purpose  H  may  have 
been  done,  would  or  could  coDstitate  the  crime  of  embezzle* 
ment.  Bat  tiie  court  declined  to  accede  to  this  request  of  tiie 
defendant,  and  on  the  contrary  ruled  that  the  prohibition  and 
penalties  of  this  section  of  the  MMbte  extended  to  sxich  officers, 
and  that  they  were  clearly  embraced  in  the  terms  in  which  its 
provisions  were  expressed. 

la  the  arguBient  of  the  counsel  io  support  of  the  exceptions 
no  great  rdianee  was  placed  upon  this  objection.  Indeed  we 
are  not  sure  that  it  was  Aot  thdir  purpose  to  waive  it  altogether. 
Bat  we  do  not  feel  at  liberty,  in  a  matter  of  so  great  impor- 
tance, wholly  to  overlook  and  disregard  the  objection  on  this 
ground  alone,  since  if  it  could  be  maintained  it  would  be  fatal 
to  the  prosecution.  . 

That  part  of  the  statute  und^r  which  the  defendant  is  in* 
dieted  provides  that,  if  any  officer,  clerk,  agent  or  servant  of  any 
incorporated  company  shall  embezzle  or  fraudulently  convert  to 
bis  own  use,  or  shall  take  or  secrete  with  intent  to  embezzle  or 
convert  to  his  own  use,  without  consent  of  his  employer  or  master, 
any  money  or  property  of  another  which  shall  have  cotne  into  his 
possession,  or  shall  be  under  hb  care,  by  virtue  of  such  employ- 
ment, he  shall  be  deemed  by  so  doing  to  have  committed  the 
crime  of  simple  larceny*  Rev«  Sts.  c.  136,  §  29.  The  treasurer 
of  a  railroad  company  is  an  officer  distinctly  recognized  by  law. 
He  is  to  be  chosen  by  the  directors,  and  is  required  to  give  bond 
for  the  faithful  discharge  of  his  trust  in  such  sum  as  the  by-laws 
of  the  company  shall  require.  Bev.  Sts.  c.  89,  §  49.  Being 
therefore  within  the  very  words  of  the  statute,  be  must  be  con* 
sidered  as  liable  to  the  praalttes  prescribed  for  its  violation,  un- 
less upon  some  reasonable  principle  of  int^pretation  he  is  not 
to  be  accounted  as  one  of  the  several  parties  against  whose  mis- 
conduct it  was  the  object  of  the  l^slature  to  provide  guards  and 
security.  It  would  certainly  seem,  not  less  from  the  course  of 
legislation  on  the  subject,  and  the  mischief  to  be  provided  against, 
than  from  the  literal  meaning  of  the  words  of  the  statute,  thai 
the  treasurer  of  a  railroad  corporation  is  comprehended  in  one  of 
the  classes  of  persons  who,  by  a  fraudulent  conversion  of  prop* 
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erty  entrnsted  to  their  care,  are  to  be  deemed  to  have  thereby 
committed  the  crime  of  larceny.  The  twenty'4iinth  section  of 
c.  126  of  Ihe  Rev.  Bts.  is  a  reenactment  of  the  provisions  of  the 
St.  of  1834,  c.  186.  But  there  is  one  significant  and  decisive 
change  in  its  phraseology.  While  the  former  is  only  in  general 
terms,  the  revised  Qtatntes  mention  particularly  the  ^  officers  and 
agentr^  of  any  incorporated  company"  as  parties  to  whom  its 
provisions  shall  extend.  They  were  specially  mentioned  prob- 
ably to  remove  any  doubt  which  might  be  entertained  upon  the 
question  whether  they  were  embraced  in  the  more  general  lan- 
guage of  the  former  statute.  The  commissioners  by  whom  the 
revision  was  made  do  not  appear  to  have  intended  to  enlai^ 
or  change  the  class  of  persons  by  whom  embezzlement  might 
be  committed.  Nothing  of  that  kind  is  alluded  to  in  their  notes. 
Commissioners'  Report  of  1835,  c.  136.  This  specific  change  in 
the  language  of  the  former  statute  only  makes  it  certain  that 
every  officer  of  an  incorporated  company^  to  whose  care  prop- 
erty lis  entrusted  by  his  employer,  occupies  a  position  in  which 
he<]«'to  be  considered  capable  of  committing  acts  of  embezzle- 
ment, and  liable  to  the  penalties  which  the  law  has  assigned  as 
the  pnniahmrent  of  the  offence. 

The  only  eonsideration  which  has  ever,  as  far  as  we  know, 
been  suggested  as  having  a  tendency  to  show  that  upon  a  true 
interpretatioD  of  the  statute  treasurers  of  incorporated  com- 
panies are  not  comprehended  under  the  general  terra  of  ^  of- 
ficers "  who  are  made  liable  to  its  penalties  is,  that  on  account 
of  their  peculiar  employment  and  the  nature  of  the  duties  they 
are  required  to  perform,  they  are  necessarily  themselves  the 
masters  of  all  the  property  of  which  they  come  into  the  posses- 
sion or  have  the  care,  and  that  they  cannot  therefore  either  em- 
bezzle, secrete  or  fraudulently  convert  it  without  the  consent  of 
their  employer  or  master.  This  is  a  mistake ;  no  such  difficulty 
exists.  To  some  extent  it  is  true  that  a  treasurer,  being  a 
keeper  of  cash  and  responsible  for  it,  has  for  the  time  being  the 
exclusive  right  of  possession,  control  and  disposal.  Unless  be 
is  restrained  by  some  rule  prescribed  for  the  government  of  his 
official  conduct,  or  by  the  orders  of  those  to  whom  in  the  dis- 
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tribation  of  the  powers  and  dntks  of  the  corporation  for  whom 
they  all  act  he  is  made  subordiaate,  he  may  keep  the  money,  of 
which  he  obtains  possession  by  virtue  of  his  office,  in  the  man- 
ner and  in  the  place  which  he  cdiall  himself  prefer  *^  in  any 
place  where  onder  a  sense  of  his  responsibility  he  may  consider 
it,  however  eironeonsly,  the  most  secure  and  the  most  readily 
available  for  any  purpose  to  which  those  to  whom  it  belongs 
shall  devote  itp  But  in  doing  this  he  is  only  executing  a  trust 
He  is  not  managing  anything  which  is  his  own,  but  only 
controlling,  within  the  legitiomte  limits  of  his  officHal  authority, 
for  the  benefit  of  the  owner  by  whom  he  is  employed,  the  prop* 
erty  entrusted  to  his  care.  And  in  this  partiealar,  excepting 
•merely  the  kind,  and  it  may  be  the  value,  of  the  prc^rty  re- 
spectively possessed,  his  powers,  duties  and  obligations  do  not 
in  the  least  degree  differ  from  the  powers,  duties  and  respon- 
sibilities of  the  derks,  agents  and  servants  of  the  same  em- 
ployer«  They  are  severally,  for  the  time  which  they  hold  posses- 
sion of  anything  committed  to  them  to  keep,  as  much  masters 
of  it,  as  he  in  the  same  sense  is  master  of  the  money  with  which 
he  is  entrusted.  Both  and  all  of  them  are  to  act,  in  their  several 
relations,  with  strict  fidelity  to  thm  employer ;  and  every  species 
of  property  is  to  be  kept  by  them  respectivdy  upon  the  terms 
and  according  to  the  directions  given  them  concerning  it.  The 
cleric  who  has  the  custody  of  books  and  papers,  the  agent  to 
whom  is  given  the  general  control  of  all  the  effects  of  his  prin- 
cipal, the  servant  who  in  a  more  limited  sphere  is  entrasted 
with  goods  for  any  specific  purpose,  has  each  within  the  circle 
of  his  authority  a  right  of  control  as  clear  and  absolute  as  that 
of  the  treasurer  in  the  discharge  of  the  duties  which  devolve 
upon  him  in  a  higher  and  more  respone^ible  department  of  ser- 
vice. They  are  therefore  all  alike  included  in  the  scope  and 
purposes,  as  well  as  in  the  literal  meaning  of  the  comprehensive 
words  of  the  statute.  And  surely,  if  there  be  any  reason  to  dis* 
criminate  between  different  ranks  and  classes  of  service,  to  no 
one  of  all  those  who  may  be  in  the  employment  of  a  corpora-^ 
tion^  of  copartneie  or  of  individual  proprietors,  can  there  be 
a  highar  reason  or  more  stringent  occasion  for  applying  the 
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restraint  of  penal  laws  to  inscore  fidelity  than  to  bim  who  is 
specially  entnisted  with  the  caie  of  money.  Of  every  species  of 
property,  this  is  the  most  easily  concealed,  misapplied,  converted 
to  use  and  embezzled.  Being  at  aU  times  available  for  the  pur- 
poses either  of  business  or  of  pleasure^  it  presents  more  than 
anyUiing  else  a  temptation  to  misuse.  Whether  therefore  the 
mischiefs  to  be  guarded  against,  the  temptations  to  be  restrainedi 
or  the  express  words  of  the  statute,  are  considered,  it  is  equally 
apparent  that  treasurers  of  railroad  corporations,  as  well  as  of 
other  bodies  politic,  to  whose  caie  any  kind  of  personal  prop- 
erty is  specifically  entrusted  by  their  employers  to  be  kept  for 
them,  are  to  be  accounted  ofiicers,  within  the  meaning  of  that 
term  as  it  is  used  in  the  particular  section  of  the  statute  pre- 
scribing the  punishment  of  embezzlement. 

2.  As  we  thus  find  that  the  defendant  occupied  a  )>osition  in 
which  he  was  capable  of  committing  the  offence  chaffed  against 
bim  in  the  indictment,  we  are  brought  to  a  consideration  of  tlie 
several  rulings  of  the  {Mnesiding  judge  which  aro  complained  of 
as  erroneous. 

In  the  first  place  the  defendant  insists  that  all  the  evidence 
concerning  the  confessions  supposed  to  have  been  made  by  him 
to  John  B.  Parker  and  to  Samuel  Hooper,  which  was  produced 
by  the  government  in  support  of  the  prosecution,  ought,  upon 
his  objection  thereto,  to  have  been  rejected,  i>ecau8e  they  were 
not,  in  a  legal  sense,  voluntary  confessions,  but  were  evoked 
from  him  by  promises  of  favor,  held  out  to  induce  him  to  ac- 
knowledge  himself  guiHy  of  embezzling  the  money  of  his  em« 
ployers.  If  he  was  right  in  the  fact  which  he  thus  alleged,  there 
can  be  no  doubt  that  the  objection  which  he  predicates  upon  it 
ought  to  have  been  allowed  to  prevail ;  for  no  legal  proposition 
is  better  established  than  that  upon  which  the  objection  rests. 
It  is  certainly  a  clear  as  well  as  familiar  principle  of  law,  that 
every  free  and  voluntary  confession  is  admissible  in  evidence 
against  a  party  accused  of  any  criminal  offence;  but  that  all 
t^oee  which  are  obtained  from  him  by  threats  of  harm,  or  prom- 
ises of  favor  and  worldly  advantage,  held  out  by  a  person  in 
authority,  or  standing  in  any  relation  from  which  the  law  vioU 
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presatne  that  his  comrotinioations  wonld  be  likely  to  exercise 
an  influence  over  the  mind  of  the  aocased,  are  to  be  excluded 
from  the  hearing  of  judicial  tribanals.  This  is  in  conformity 
with  the  whole  carrent  of  authorities  on  the  subject  1  GreenL 
Ev.  §  219.  GammonweaUk  v.  Knappj  9  Pick.  507,  and  10  Pick. 
489.  2  Bennett  &>  Heard's  Lead*  Crim.  Gas.  184  ^  seq.  Rose 
Grim*  Ev.  29.  Donbts  have  sometimes  been  expressed  both  as  to 
the  expediency  of  the  rule,  and  tiie  extent  to  which  in  particular 
instances  it  has  been  allowed  to  be  carried ;  but  no  one  thinks 
of  breaking  in  upon  or  atteropttng  to  disturb  it  Regina  v.  Bal' 
drey^  5  Cox  C.  C.  523.  ^*  The  ground,"  said  the  chief  justice 
of  this  court,  ^on  which  confessions  made  by  a  party  accusedi 
under  promises  of  favor,  or  threats  of  injury,  are  excluded  as  in- 
competent, is,  not  because  any  wrong  is  done  to  the  accused,  in 
using  them,  but  because  he  may  be  induced,  by  the  pressure  of 
hope  or  fear,  to  admit  facts  un&vorable  to  him,  without  regard 
to  their  truth,  in  order  to  obtain  the  promised  relief,  or  avoid  the 
tiireatetted  danger,  and  therefore  admissions  so  obtained  have 
no  just  and  le^timate  tendency  to  prove  the  facts  admitted." 
Commonwealth  v.  Morey^  1  Gray,  462, 463. 

It  does  not  appear  from  the  bill  of  exceptions  that  any  doubt 
whatever  was  entertained  by  the  court,  upon  the  trial  of  the 
defendant,  concerning  his  right  to  have  the. full  benefit,  advan^ 
tage  and  protection  oi  this  rule  of  law,  or  that  any  contro- 
versy arose  or  existed  concerning  it  But  there  was  a  ques- 
tion of  fnxst  which  was  debated  by  the  parties;  and  this 
was,  whether  the  communications  of  the  defendant  to  Parker 
and  to  Hooper  were  fi^ee  and  voluntary  disclosures,  or  were 
drawn  out  by  promises  of  favor  held  forth  to  induce  him  to 
make  an  acknowledgment  of  his  guilt  In  relation  to  the 
testimony  of  Parker,  it  is  distinctly  stated  in  the  bill  of  ex- 
ceptions that  the  court  determined  that  the  facts  disclosed  by 
Reed  were  insufficient  to  exclude  the  proposed  evidence  of  the 
defendant's  confessions  upon  the  ground  that  they  were  made 
under  the  influence  or  in  consequence  of  any  promises  of  favor. 
And  although  nothing  is  specially  said  upon  this  subject  n 
relation  to  the  testimony  of  Hooper,  we  think  it  is  very  ap* 
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parent  that  it  was  held  to  be  admissible  solely  tipon  the  groDod 
that  there  was  no  sufficient  proof  before  the  coiirt  of  any  such 
antecedent  promises  as  would  justify  its  exclusion.  Indeed,  all 
this  is  substantially  conceded ;  for  in  the  argument  in  support 
of  the  exceptions  it  was  not  suggested  that  there  was  any  fail- 
ure on  the  part  of  the  court  to  recognize  this  principle  of  law, 
\>T  any  refusal  to  apply  it  in  what  was  admitted  to  be  a  proper 
case,  but  that  it  was  erroneously  determined  upon  the  evidenoe 
that  no  promises  of  faror  were  held  out  to  induce  the  confe»* 
sions  of  guilt  upon  which  the  government  relied  in  support  of 
the  prosecution. 

The  question  then  recurs  whether  that  adjudication  was  co^ 
reci  This  is  to  be  determined  upon  a  consideration  of  the  evi* 
dence  which  was  before  the  court  when  that  question  arose,  aad 
cannot  be  settled  by  a  mere  reference  to  judicial  authorities. 
These  can  only  supply  the  principle  of  law  which  is  to  consti- 
tute a  uniform  standard  of  decision ;  but  in  every  case  the  ad- 
missibility in  evidence  of  confessions  must  depend  upon  the  pe- 
culiar state  of  facts  and  circumstances  under  which  it  is  offered. 

To  show  that  the  confessions  of  the  defendant  to  which  the 
testimony  of  Parker  relates  were  not  free  and  voluntary  com- 
munications, but  were  educed  from  him  under  the  pressure  of 
hopes  excited  by  promises  of  favor,  the  defendant  relied  at  the 
trial,  and  still  relies,  upon  the  facts  disclosed  by  Reed  in  his  ex- 
amination upon  the  preliminary  question.  It  appears  from  this 
examination  that  on  the  evening  of  the  27th  of  June  1855  the 
defendant  went,  in  company  with  his  wife,  and  certainly  after 
consultation  with  her  in  relation  to  the  objects  of  his  visit,  to 
the  residence  of  his  friend  Reed  in  Lynn,  to  make  a  disclosure 
of  the  trouble  in  which  he  was  involved,  and  to  solicit  advice 
concerning  it  After  he  had,  in  language  the  substance  only  of 
which  is  stated,  admitted  that  he  was  a  defaulter  in  his  oflfeial 
capacity  as  the  treasurer  of  the  Eastern  Railroad  Company, 
Reed  said  to  him  that  ^<  he  had  better  go  to  the  directors  and 
make  a  clean  breast  of  it;"  ^<that  it  would  be  for  his  in- 
terest to  go  and  confess  all ; "  *^  to  go  and  make  a  fall  confes- 
sion ;  '^  that  *^  he  had  better  go  and  make  a  clean  confessioa  and 
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a  clean  breaat  of  it"  It  is  inaisted  that  these  expreesionsy  to 
which  it  appeaxs  that  Eeed  repeatedly  gave. utterance,  were  cal« 
culated  to  encourage  the  defendant  to  confiess,  to  excite  io  his 
mind  hopes  of  relief  and  advantage  if  he  yielded  to  that  adviee ; 
and  that  he  most  have  considered  them  to  be,  and  that  they 
weie  in  fact^  promises  of  favor  held  out  as  inducements  to  influ- 
ence him  in  the  course  of  conduct  he  should  pursue.  Snch 
might,  and  perhaps  would,  be  the  necessary  and  legal  conse* 
quences  of  theae  exhortations  of  Reed,  if  they  were  to  be  con* 
sidered  without  reference  to  the  circumstances  under  which  they 
were  made,  and  to  whatever  else  was  said  at  the  same  time, 
tending  to  limit,  explain  and  qualify  their  meaning.  The  ac- 
companying circumstances  are  never  to  be  lost  sight  of  in  deter* 
mining  whether  proof  of  confessions  alleged  to  have  been  made 
shall  be  received.  Thus,  if  an  accused  party  has  been  made  a 
prisoner,  anything  which  may  be  said  to  him  by  the  officer  by 
whom  he  is  held  in  custody  will  always  be  scrutinized  with  the 
greatest  care,  and  slight  promises  of  favor  coming  from  him 
will  be  considered  a  sufficient  reason  for  rejecting  all  proof  of 
subsequent  confessions.  ComnumweaUh  v.  Taylor^  5  Cush.  60S. 
But  the  defendaxrt  was  not  under  arrest,  and  no  charge  had 
been  brought  or  complaint  made  against  him  at  the  time  of  bis 
interview  with  Reed.  From  the  responsible  position  which  be 
occupied,  as  the  treasurer  of  a  great  raibroad  corporation,  it  is 
impossible  not  to  regard  him.  as  a  person  possessed  of  at  least 
the  ordinary  degree  of  intdligence,  and  quite  capable  of  appre- 
ciating the  force  and  effect  of  the  whole  conversation  which 
then  took  place.  And  in  looking  at  the  bill  of  exceptions,  it 
is  very  plain  that,  in  addition  to  the  expressions  which  have 
already  been  quoted,  much  was  said  by  Reed  by  which  they 
were  materially  qualified.  Thus  he  states  that  he  ^^  said  noth> 
ing,  in  terms,  of  a  prosecution ; "  that  he  told  the  defendant  ^<  to 
commit  no  violence  on  himself,  nor  run  away ;  that  the  disgrace 
was  in  doing  wrong,  not  in  suffering  punishment  for  it ;  he  had 
better  stay  and  meet  the  punishment;"  and  finally,  that  he 
^advised  the  defendant  as  a  friend  and  as  a  son."  Now  it  is 
impossible,  taking  all  this  together,  to  consider  that  any  prom- 
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iae  of  favor  was  held  out  to  the  defendant  as  an  inducement 
to  confess  his  guilt  But  tkexe  was  a  oonsoltation  between 
the  parties;  and  the  defendant,  at  the  conolosion  of  their  con- 
versation, obtained  all  that  he  went  to  solicit  from  his  friend* 
It  was  advice  bow  he  should  conduct  himself  in  the  emergency 
into  which  he  had  fallen,  that  he  particularly  sought  for ;  and 
that  advice  was  given  generally,  upon  the  broad  ground  of  right 
and  expediency ;  and  though  pressed  with  an  earnestness  cor* 
responding  with  the  importance  of  the  occasion,  Bead  did  not 
presume  to  accompany  it  with  any  assurance  of  protection 
or  any  promise  of  favor  or  relief.  And  it  was  obviously  un» 
derstood  in  this  light  by  the  defendant;  for  at  that  time  he 
declined  to  reply  in  any  detail  to  the  inquiries  which  were 
urgently,  though  kindly,  pressed  upon  him ;  and  he  reserved  to 
a  future  occasion  the  determination  whether  he  would  make 
the  frank  and  full  communications  to  which  he  vna  exhorted. 
This  was  all  the  evidence,  when  the  testimony  of  Parker  was 
offered,  which  was  before  the  court  to  show  that  any  promise 
of  favor  had  been  made  or  held  out  to  the  defendant ;  and  as  it 
frills  to  prove  that  fact,  it  was  rightly  held  that  there  was  no 
sufficient  ground  upon  which  it  coold  be  excluded. 

Nor  does  it  appear  from  the  testimony  of  Hooper  that,  previ* 
ously  to  making  those  confessions  to  him,  which  the  government 
proposed  to  put  in  evidence,  any  promises  of  favor  or  assurances 
of  safety  or  relief  had  been  held  out  to  the  defendant  to  bias  or 
disturb  his  judgment,  or  to  influence  his  conduct  or  course  of 
action.  When  they  met  in  the  morning  cdter  the  interview 
with  Reed  at  the  office  of  the  latter,  Beed  nrged  the  defendant 
to  make  a  full  confession ;  tried  very  hard  to  make  him  do  so; 
and  amongst  other  things  said  that  Hooper  had  influence  with 
the  directors,  and  would  see  that  he  was  not  complained  of  or 
arrested.  But  here  Hooper  interposed,  and  told  Beed  to  stop,  and 
declared  that  he  would  make  no  promises  whatever.  And  al* 
though  he  afterwards  said  to  the  defendant,  that  he  had  no  vin* 
dictive  feelings  towards  him,  and  intended  to  do  whatever  was 
right  and  proper  for  him  to  do  to  prevent  his  airest  or  the  inatitu^ 
-tion  of  a  prosecution  against  him ;  yet  he  cautiously  and  repeal 


Digitized  by 


Google 


NOVEMBER  TEEM  1867.  19& 

Otamioiiw«a]th«.  TttekmMiL 

edly  added,  that  he  did  not  know  the  extent  either  of  his  power 
or  of  bis  dnty ;  bnt  that  at  all  events  he  would  enter  into  no 
stipulations  with  or  make  any  promises  to  the  defendant,  who, 
in  revealing  or  fully  developing  the  particulars  of  his  defalca- 
tions, most  oonfide  wholly  in  him ;  and  that  he  should  in  every 
respect,  without  embarrassing  himself  by  any  previous  engage- 
ments, do  precisely  as  his  own  judgment  and  discretion  should 
direct  him.  This  is  too  clear  and  explicit  to  admit  of  any  doubt, 
either  as  to  what  was  said,  or  as  to  the  import  and  meaning  of 
what  was  said.  Mot  only  were  no  promises  of  favor  made ;  but 
tiie  defendant  was  repeatedly  warned,  in  substance,  that  none 
would  or  could  be  made,  and  that  he  must  decide  for  himself 
whether  he  would  disclose  or  withhold  the  information  he  was 
desired  to  communicate*  He  afterwards  did  confess,  and  gave 
to  Hooper  for  the  directors  a  detailed  written  statement  of  the 
various  sums  of  money  which  he  had  on  different  occasions 
abstracted  from  the  company's  treasury ;  not,  as  there  is  any 
reason  to  suppose,  under  the  influence  of  a  promise  of  favor 
which  had,  or  which  he  supposed  had,  been  made  to  him ;  but 
rather  in  a  confidence  entertained  in  his  own  mind,  and  prob* 
ably  well  founded,  that  what  he  might  do  in  future  would  miti- 
gate the  resentment  or  disapprobation  of  those  whom  he  had 
injured,  and  thus  secure  to  himself  protection  and  relief.  The 
judge  determined,  and  we  do  not  see  how  he  could  have  come 
to  any  other  determination,  that  evidence  of  the  confessions 
which  ensued  was  admissible. 

3.  The  defendant  further  excepted,  and  now  objects,  to  the 
ruling  of  the  presiding  judgCi  that,  if  money  which  belonged  to 
the  Eastern  Railroad  Company  was  deposited  in  the  Merchants' 
Bank  by  the  defendant  to  bis  own  credit  as  treasurer  of  the  cor- 
poration, and  he  afterwards  in  that  capacity  drew  his  own  check 
upon  the  bank  therefor,  and  received  the  amount  of  it  in  bills, 
those  bills,  while  in  his  hands  as  treasurer,  were  the  property  of 
the  corporation,  and  might  be  embezzled  by  him.  And  this 
objection  is  attempted  to  be  supported  upon  two  grounds :  first, 
that  the  defendant,  though  bound  by  law  to  apply  that  amount 
of  money  to  the  use  and  service  of  the  csorporation,  was  not 
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required  absolutely  to  apply  tiioae  identical  bilLs  for  that  purpose; 
and  secondly,  that  the  relationship  between  faim  and  the  coqpo* 
ration  was  such  that  his  poBseasion  gave  them  no  ownership  of 
the  money  or  coin  which  he  drew  from  the  bank.  As  to  the 
first  of  these  reasons,  it  may  be  assumed  as  true  that,  if  unre* 
strained,  as  in  this  instance  he  appears  to  have  been,  by  positive 
instructions  on  the  subject,  the  treasvuer  might  lawfully  change 
the  money  which  came  into  his  hands,  whenever  and  as  often  as 
he  should  choose  to  do  so ;  but  the  conseqaenoe  contended  for 
by  no  means  follows  from  the  exereiee  of  that  right  or  privilege. 
The  change  of  one  parcel  of  bank  bills  for  anotiser  parcel,  or  for 
their  equivalent  value  in  any  species  of  currency,  can  have  no 
effect  upon  the  rights  of  the  parties  in  relation  to  the  question 
of  ownership ;  for  of  whatever  the  money,  whioh  for  the  time 
being  is  in  the  hands  of  the  treasurer  of  a  raihroad  company 
and  held  by  him  on  their  account,  may  consist,  it  always,  and 
in  every  shape,  belongs  to  his  principab.  He  is  at  all  times  the 
keeper  of  their  [N-operty,  and  never,  whatever  its  form  may  be, 
can  rightfully  set  up  any  claim  of  ownership  to  it  in  himself,  in 
opposition  to  them.  He  cannot  cease  to  hold  it  in  trast,  so  long 
as  he  holds  it  at  all.  Here  it  is  admitted,  in  the  very  terms  in 
which  the  exception  is  stated,  that  the  money  which  was  depos- 
ited in  the  bank  belonged  to  the  corporation.  They  had  there* 
fore  a  perfect  right  to  draw  and  use  the  amount  deposited  as 
their  own  ;  and  it  could  be  drawn  only  upon  the  order  or  check 
of  their  treasurer.  When  it  was  so  drawn,  the  bills  received 
could  no  less  be  theirs,  than  were  the  bills  or  coin  placed  on 
deposit,  and  for  which  by  this  course  of  proceeding  they  woold 
have  been  virtually  exchanged.  And  this  shows  that  there  is 
no  foundation  for  the  second  reason  urged  in  support  of  the 
exception.  The  relationship  of  the  parties  to  eaeh  other  is  not 
that  of  debtor  and  creditor;  nor  does  it  arise  from  a  contract  that 
one  of  them  shall  collect  and  receive  money  belonging  to  the 
other,  and  thereupon  account  for  and  pay  it  over  to  him ;  or  that 
one  shall  pay  over  to  the  other  the  proceeds  of  property  which 
he  has  been  authorized  and  employed  to  sell  for  the  owner ;  as 
in  the  cases  of  ComnumweaUh  v.  StoaiUM,  2  Met.  343,  and  dm- 
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mawweiUth  v.  Libbep^  11  Met  64»  died  by  the  couoael  for  the 
defendant.  But,  more  than  thie,  he  is  exercising  a  trnst  which  is 
not  only  faithfully,  but  specifically,  to  be  observed  and  luept 
As  an  officer  of  the  corporation,  whose  especial  duty  it  is  to  hold, 
manage  and  eontroi  their  funds,  whenever  money  belonging  to 
his  principals  comes  into  his  posseBsion,  he  must  hold  it  in  his 
fiduciary  cbaracler,  having  no  further  right  to  or  interest  in  it 
than  that  which  is  sufficient  to  enable  him  to  discharge  his  duty 
to  the  owner  by  whom  he  has  been  intrusted  with  its  posses- 
sion. The  ruling  of  the  court  upon  this  subject  appears  there- 
fore to  have  been  perfectly  correct. 

4.  The  next  exception  of  the  defendant  is  founded  upon  the 
general  and  well  established  rule  that  in  all  trials,  and  especially 
in  every  criminal  trial,  the  evidence  must  be  confined  to  the  proof 
or  disproof  of  the  precise  point  in  issue.  And  it  is  undoubtedly 
true  that  the  prosecutor  is  commonly  to  be  restrained  from  prov- 
ing the  commission  by  the  accused  of  other  distinct  offences,  for 
the  purpose  of  showing  that  he  is  guilty  of  that  which  is  spe- 
eifidly  charged  against  him.  The  defendant  objects  that  this 
rule,  which  was  of  the  greatest  practical  importance  to  him, 
was  direetiy  disregarded  upon  bis  trial ;  and  that  if  it  had  been 
properly  enforced,  all  the  evidence  which  was  admitted  respect- 
ing ^cts  of  alleged  embezzlement  of  property  belonging  to  the 
Eastern  Bailroad  Company,  other  and  distinct  from  those  set 
forth  and  charged  against  him  in  the  indictment,  would  have 
been  excluded. 

To  form  a  conrect  opinion  upon  the  question  whether  this  evi- 
dence was  admissible,  it  is  necessary  to  take  notice,  in  the  first 
place,  that  it  was  confined  to  a  special  and  designated  class  of 
facts,  having,  as  it  was  alleged,  and  as  it  was  understood  by  the 
court,  a  peculiar  and  intimate,  if  not  also  an  inseparable,  connec- 
tion with,  and  tending  to  explain  and  characterize,  the  material 
act  in  issue  which  was  charged  against  the  defendant ;  and  sec- 
ondly, that  it  was  allowed  to  be  laid  before  the  jury  for  the  sole 
purpose  of  showing  that  the  money  alleged  to  have  been  embez- 
tled  was  taken  and  appropriated  by  him  with  a  fraudulent 
intent.  The  counsel  for  the  government  proposed  to  enter  upon 
17* 
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a  much  broader  field  of  inqniryy  and  to  proves  without  limitation, 
the  ootnmissioa  of  distioot  and  independent  acts  of  embezzle- 
ment daring  the  period  between  six  months  and  four  years  next 
preceding  the  commission  of  the  act  charged  in  the  indictment 
But  he  was  not  allowed  to  do  so.  In  the  strict  application  of 
the  rule,  that  no  evidence  inapplicable  to  the  precise  point  ia 
issue  is  admissible,  all  the  proofs  which  he  offered  in  relation  to 
those  remote  and  independent  facts  were  rejected*  But  there 
was  another  class  of  facts  of  an  entirely  different  character.  It 
had  already  appeared  in  the  progress  of  the  trial,  from  the  testi* 
mony  of  Hooper,  that  the  defendant,  in  giving  an  account  of 
his  dealing  with  the  funds  of  the  corporation,  produced  and 
delivered  to  him  a  detailed  statement  in  writing  of  the  various 
sums  of  money  which  he  had,  after  receiving  them  in  his  official 
capacity,  wrongfully  abstracted  from  the  treasury,  and  for  which 
he  was  then  a  defaulter.  This  paper  had  been  produced  in  evi- 
dence. One  of  the  items  found  upon  it  was  the  same  sum  of 
$5000,  the  embezzlement  of  which  was  set  forth  and  charged 
against  the  defendant  in  the  indictment  This  item  and  all  the 
items  contained  in  the  paper  were  explained  by  him  to  Hooper 
to  be  a  statement  of  the  different  amounts  of  the  property  of 
the  corporation  which  he  bad  appropriated  to  his  own  use.  All 
these  various  circumstances  appeared  to  the  court  below  to.  have 
a  tendency  to  prove  that  the  misappropriation  of  this  sum  of 
$5000  was  one  of  a  series  of  connected  transactions,  and  that 
the  whole  series  would  tend  to  show  the  intent  of  the  defendant 
in  doing  the  particular  act  which  is  made  the  subject  of  accusal 
tion  against  him  in  the  indictment  There  may  be  a  difference 
of  opinion  as  to  the  effect  of  this  evidence,  of  the  inferences  to 
be  drawn  from  it,  and  of  its  sufiictency  to  prove  the  occurrence 
of  a  series  of  connected  transactions,  and  the  guilty  intent  o{ 
the  defendant  in  them  all,  which  it  was  the  object  of  the  gov* 
ernment  to  establish  by  its  introduction.  But  it  is  enough  that 
it  had  a  tendency  to  show  these  important  facts.  The  intent 
and  purpose  of  the  defendant,  in  the  withdrawal  of  the  sum  of 
$5000  from  the  treasury  of  the  corpomtion,  and  in  the  disposal 
and  appropriation  which  he  made  of  it,  was  an  essential  matter 
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of  inqairy  in  relation  to  tiie  iflsne  to  be  tried.  His  alleged  guilt 
consisted  not  merely  in  the  conversion  of  the  money^  but  in  its 
fraudulent  conversion  to  bis  own  use.  Hence  it  was  competent 
for  tfae  government  to  introduce  evidence  of  any.  facts  tending 
directly  to  show  his  fraudulent  intent,  or  from  which  that  intent 
might  justly  and  reasonably  be  inferred.  It  was  in  this  view,  that 
the  govnrnment  was  permitted  to  lay  before  the  jury  proof  of  the 
embezzlement  by  the  defendant  of  the  several  sums  of  money 
mentioned  in  the  written  statement  which  constituted  a  part  of 
his  confessions  to  Hooper.  In  relation  to  each  and  all  of  these 
several  sums  of  money,  if  his  conduct,  motive,  purpose  and  in* 
tent  ought  not  to  be  considered  to  be  by  him  confessedly  of  the 
same  character,  yet  it  is  dear  from  the  testimony  of  Hooper 
that,  in  the  full  explanations  afforded  in  the  course  of  his  con- 
fession, the  defendant  himself  did  not  indicate  or  suggest  any 
distinction  between  them,  but  brought  them  all  together  in  one 
general  statement  of  his  defalcations.  If  his  intent  in  relation 
to  all  of  them  was  precisely  the  same,  then  if  in  reference  to  any 
of  them  it  was  shown  to  be  fraudulent,  all  would  be  shown  to 
be  fraudulent,  and  thus  a  particular  fact  material  to  the  issue 
would  be  satisfactorily  established.  Consid«:ed  in  this  aspect,  it 
will  be  seen  that  the  admission  and  exclusion  of  all  the  evidence, 
produced  or  offered  by  the  government  concerning  transactions 
other  than  those  mentioned  in  the  indictment,  were  both  regu- 
lated, not  in  disregard,  but  in  strict  recognition,  of  the  rule  re- 
quuring  it  to  be  confined  to  the  proof  or  disproof  of  the  point  in 
issue.  Thus  all  the  proof  which  was  offered  in  relation  to  trans- 
actions not  intimately  and  directly  connected  with  the  particular 
accusation  against  the  defendant,  or  with  the  evidence,  or  in 
necessary  explanation  of  the  evidence,  adduced  to  establish  it, 
was  carefully  rejected.  But,  on  the  other  hand,  transactions 
which  had  that  intimate  connection  were  permitted  to  be  shown, 
because  they  tended  to  develop  and  expose  the  fraudulent  intent 
of  the  defendant  in  converting  to  his  own  use  the  $5000  which 
he  is  charged  in  the  indictment  with  having  embezzled,  and  thus 
to  sustain  one  of  its  essential  allegations.  This  was  perfectly 
right    Where  the  intent  of  the  accused  party  forms  any  part 
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of  the  matter  in  issue,  evidence  may  always  be  given  of  othei 
acts  not  in  issne,  provided  they  tend  to  establish  the  intent 
imputed  to  him  in  committing  the  act  Rose  Crim.  Ev.  71. 
The  same  proposition  is  stated,  though  in  somewhat  different 
language,  by  Archbold.  Archb.  Crim.  PI  (10th  ed.)  112.  This 
rule  is  always  recognized*  It  is  uniformly  acted  upon  in  crim- 
inal trials,  whenever  an  occasion  arises  for  its  application. 

Thus  where  a  party  was  tried  upon  an  indictment  for  the 
crime  of  adultery,  evidence  of  three  instances  of  improper  famil- 
iarity between  the  prisoner  and  his  supposed  paramour,  one  of 
which  occurred  within  a  fortnight  and  the  others  within  a  year 
next  preceding  the  particular  act  complained  of,  was  held  to  be 
admissible ;  and  this  manifestly  for  the  purpose  of  showing  the 
intent  of  the  parties  when  they  met  in  secret,  so  that  no  direct 
evidence  of  their  conduct  there  could  be  expected  to  be  pro- 
duced. And  in  delivering  the  opinion  of  the  court,  it  was  said 
by  Putnam,  J. :  ^*  Evidence  should  be  excluded  which  tends  only 
to  the  proof  of  collateral  facts.  But  it  should  be  admitted  if  it 
has  a  natural  tendency  to  establish  the  fact  in  controversy."  To 
which  he  immediately  adds :  "  It  was  argued  that  the  defendant 
was  not  to  be  put  upon  his  trial  for  every  act  of  his  life,  but  for 
a  particular  offence.  Be  it  so ;  if  the  evidence  which  was  re- 
ceived has  a  natural  tendency  to  corroborate  other  direct  evi- 
dence in  the  case,  it  would  seem  to  be  clearly  admissible." 
(Jommonwealih  v.  Merriam^  14  Pick.  519,  620. 

In  the  case  of  Commonwealth  v.  Eastman^  1  Cosh.  216,  this 
principle  of  law  was  not  only  fully  recognized,  but  its  decision 
afforded  an  opportunity  for  a  clear  exposition  of  the  occasions 
upon  which  it  may  be  availed  of,  and  of  the  reason  upon  which 
it  is  founded.  The  defendants  were  indicted  for  obtaining  goods 
and  merchandise,  by  false  pretences,  of  certain  persons  named 
in  the  indictment  On  the  trial  evidence  of  purchases  of  goods 
from  other  persons,  under  circumstances  similar  to  the  transac- 
tions charged  in  the  indictment,  was  offered  in  support  of  tho 
prosecution.  It  was  objected  to,  but  admitted.  In  stating  the 
opinion  of  the  court,  after  an  elaborate  argument  by  the  counsel 
for  the  defendants,  it  was  said  by  Dewey,  J. :    ^  Thid  species 
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of  evidence  would  not  be  admissible  for  the  purpose  of  showing 
that  the  defendants  had  also  committed  other  like  offences ;  but 
simply  as  an  indication  of  their  intention  in  making  the  pur- 
chases set  out  in  the  indictment"  ^^  Such  evidence  is  always 
open  to  the  objection  that  it  requires  the  defendant  to  explain 
other  transactions  than  those  charged  in  the  indictment;  but 
when  offered  for  the  limited  purpose  of  showing  a  criminal  intent 
in  doing  the  act  charged  in  the  indictment,  it  has  always  been 
held  admissible."   See  also  Commonwealth  v.  Miller^  3  Cush.  250. 

These  authorities  abundantly  establish  the  principle  con- 
tended for  on  the  part  of  the  government  It  is  not  indeed 
denied  by  the  counsel  for  the  defendant;  but  the  objection 
urged  to  the .  admission  of  evidence  concerning  other  acts  of 
embezzlement  beyond  that  immediately  chafged  in  the  indict- 
ment rests  wholly  upon  the  rule  that  it  ought  always  to  be  con- 
fined to  the  precise  point  in  issue.  But  in  the  position  of  the 
case,  when  during  the  progress  of  the  trial  evidence  of  some 
such  transactions  was  offered,  the  government  had  become  enti- 
tled, not  in  dii*regard  or  in  violation  of  that  rule,  but  upon  an- 
other distinct  principle,  to  avail  itaelf,  to  the  extent  which  was 
authorized  by  the  court,  of  proof  concerning  those  particular 
transactions  which  the  defendant  by  the  manner  and  form  and 
peculiarity  of  his  confessions  to  Hooper  had  made  pertinent,  if 
not  indeed  indispensable,  to  a  true  exposition  of  his  intent  in 
using  the  particular  sum  of  money  alleged  in  the  indictment 
to  have  been  embezzled.  The  evidence  was  therefore  properly 
admitted. 

5.  In  reference  to  the  general  crime  of  embezzlement,  the  jury 
were  instructed,  that  if  the  defendant,  acting  as  treasurer,  took 
the  money  of  the  corporation  which  had  been  entrusted  to  him, 
and  used  it  for  his  own  purposes,  knowing  that  he  had  no  right 
to  do  so,  and  did  it  vrithout  the  consent  of  the  company  or  of 
any  of  its  officers,  and  concealed  the  transaction  from  them,  this 
amounted  to  a  fraudulent  conversion  of  the  money  of  the  com- 
pany, even  though  at  the  time  of  taking  it  he  intended  to  restore 
what  he  had  so  appropriated,  before  the  appropriation  should 
become  known  to  its  owners,  and  believed  that  he  should  be 


Digitized  by 


Google 


202  SUFFOLK. 


Commonwealdi «.  Tn^erman. 


able  to  do  so,  and  had  in  hiB  possession  property  to  secure 
the  full  amount  of  the  property  so  taken.  This  instruction  is 
objected  to  by  the  defendant  for  the  assigned  reason  that  it 
amounts  to  a  statement,  that  every  conversion  made  wtthont  a 
formal  claim  of  right  is  a  fraod;  and  that  from  any  and  ereiy 
conversion  frand  is  necessarily  to  be  presumed ;  and  that  theie- 
fore  the  question  whether  the  defendant  was  actuated  by  a 
fraudulent  intent  was  substantially  and  improperly  withdrawn 
from  the  consideration  of  the  jury. 

Embezzlement  of  property  by  officers,  clerks,  agents  and  ser- 
vants is  fully  defined  by  the  statute,  which  creates  the  offence 
and  provides  for  its  punishment.  A  fraudulent  intent  is  made 
a  constituent  and  an  essential  part  of  the  offence.  Without  it 
there  may  be  misconduct,  but  there  will  be  no  criminality.  The 
question  therefore  whether  any  particular  act  of  conversion  was 
infected  or  accompanied  by  a  fraudulent  purpose  is  a  question 
of  fact  to  be  passed  upon  by  the  jury.  But  the  submission  of 
that  question  to  their  determination  ought  to  be  accompanied 
with  suitable  instructions  in  the  matters  of  law  which  pertain 
to  it.  This  being  done,  it  may  be  sufficient  to  leave  them  to 
find  whether  there  was  or  was  not  any  fraudulent  intent,  in  the 
legal  sense  and  meaning  of  that  phrase,  and  according  to  the 
definition  of  it  which  may  have  been  given  to  them ;  or  whether 
they  are  reasonably  satisfied  of  the  truth  of  certain  enumerated 
facts  and  circumstances  from  which  a  frtiudulent  intent,  is  a  direct 
and  inevitable  inference.  It  is  vety  plain  that  the  latter  was  the 
course  pursued  upon  the  trial  in  the  present  case.  For  although 
in  one  part  of  his  charge  the  presiding  judge  stated  most  ex- 
plicitly that  to  establish  the  charge  against  the  defendant  the 
government  must  make  out  a  fraudulent  taking  and  donvCTSion, 
and  explained  satisfactorily  the  nature  of  fraud  and  in  what  it 
consists,  yet  in  conclusion  the  jury  were  advised  that  the  actual 
conversion  by  the  defendant  to  his  own  use  of  money  belonging 
to  his  employers,  which  they  had  entrusted  to  him  in  his  official 
capacity,  doing  this  without  their  consent,  and  knowing  that  he 
had  no  right  to  do  it,  and  concealing  it  from  them,  would  amount 
to  a  fraudulent  conversion.     The  question  therefore,  plainlv 
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•tated,  lA,  whether  from  the  facto  and  circomBtaoces  to  wbioh 
tbe  attentioa  of  tbe  jory  was  thus  oalkd  and  directed  a  fraud- 
olent  intent  in  Hie  taking  and  eony^raion  of  the  money  is  tbe 
only  just  and  leaapnable  inferenoe  .wUcb  c^an  be  deduced,  Ip 
firaud  there  is  always  some  kind  of  deception..  And  a  fraud 
may  be  defined  to  be  any  artifice  wherfiby  be  who  practises  it 
gains,  or  attempts  to  gain,  some  ^ndne  advantage  to  himself, 
or  to  work  some  wrong  or  do  some  iajuiy  to  another,  by  means 
of  a  representation  which  he  knows  to  be.falsei^or  of  an  act 
which  he  knows  to  be  against  right  or  in  violation. of  some  pos- 
itive duty.  AU  these  elements. and  characteristics  of  fraud  are 
embraced  in  the  hypothesis  .which  was  put  to  tbe  jury,  and  upon 
which  tbe  final  instructions  given  to  them,  and  now  objected  to, 
were  founded.  The  appropriation  to  his  own  use  by  tbe  defend- 
ant of  money  belonging  to  the  corporation,  which  came  into  his 
posaessiou  by  virtue  of  his  office  and  employment,  and  was  thus 
entrusted  to  his  care,  was  an  unlawful  act.  It  was  a  breach  of 
trust ;  and,  upon  the  supposition  that  be  well  understood  that 
he  had  no  right  so  to  dispose  of  it,  was  a  wilful  violation  of  bis 
duty.  He  unjustly  gained  thereby  an  undue  advantage  to  him- 
self in  the  accomplishment  of  objects  purely  selfish  and  per- 
sonal, by  applying  to  his  own  individual  purposes  the  property 
of  others,  which  be  ought  faithfully  to  have  kept  and  preserved 
exclusively  for  them.  He  committed  a  wrong  against  his  em« 
ployeors  by  secretly  substituting  his  own  mere  personal  credit 
and  liability  in  the  place  of  the  specific  property  which  they 
had  entrusted  to  his  care,  and  thus  subjected  them  to  a  risk  and 
hazard  of  loss  which  they  had  never  consented  ox  intended  to 
assump.  And  by  concealing  the  transaction  from  their  knowl- 
edge he  practised  upon  them  a  preconceived,  and  intentional 
deceit  For  concealment,  in  the  connection  in  which  it  was 
spoken  of  by  the  coort,  necessarily  imports  the  execution  of 
some  plan  previously  arranged,  or.  of  some  design  which  bad 
been  cautiously  premeditated.  This  is  not  merely  that  he  was 
still  and  silent,  or  omitted  to  publish  or  disclose  what  he  had 
done;  but  inrolves  by  necessary  implication  tbe  idea,  that  he 
had  deliberately  resorted  to  the  active  employment  of  means, 
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which  he  believed  wx>akl  be  effectual  tot  that  porpose,  to  eecrete 
and  hide  from  his  employefs  the  fact  of  his  defalcation,  in  oitler 
that  he  might  escape  with  impunity  from  its  conaeqaenoea. 
Howy  or  in  what  manner,  be  effected  that  concealment^  or 
whether  any  evidenoe  was  addoced  upon  the  tiial,  whidi  wooM 
warrant  the  conclusion  that  it  waa  in  Aict  in  any  way  ejected 
it  is  not  now  material  to  consider  or  inquire.  It  might  have 
been  by  false  enldes  ope»  the  booka  of  the  ccMrporat&on,  or  hf 
the  failure  to  make  any  enixy  upon  them  at  all ;  or  by  repfe^ 
sentations  known  to  be  untrue ;  or  by  any  device  resorted  to  for 
the  purpose  of  disgaisiBg  the  truth  from  the  knowledge  of  hie 
employersi  and  thuB  induoittg  them  to  rest  in  a  false  security. 
All  these  were  proper  subjects  of  inquiry  and  investigation  upon 
the  trial  before  the  jury.  We  are  confined  here  to  the  question 
whether  the  rale  of  law  which  was  laid  down  for  a  guide  to 
them  in  their  deliberations  was  correct  And  in  ttiis  point  of 
view  it  is  obvious  that  the  actual  use  of  means  in  conformity 
to  some  scheme  devised  to  conceal  the  unlawftil  appropriation 
of  their  money  from  his  emjdoyers  directly  imports  and  evinces 
a  purpose  to  mislead  and  deceive  them*  But  no  single  cir- 
cumstance is  alone  to  be  taken  into  cooaideration.  The 
several  acts  enumerated  as  parts  of  the  hypothecs  upon  which 
the  instructions  to  the  jury  were  predicated,  embracing  the  con- 
version by  the  defendant  of  the  money  of  his  employers,  tiie 
known  violation  of  duty  thereby,  the  evident  advantage  gained 
for  himself,  the  injury  inflicted  upon  his  employers,  and 
some  of  these  objects  acoomfpGshed  by  artifice  and  deception 
voluntarily  praedsed,  were  respectively  unlawfiil;  and  taken 
altogether  aa  one  general  fiact,  thoc^h  consisting  of  several^  but 
a  oonneded  serlea  of,  tranaactions,  tbey  constitote  an  act  of 
positive  fraud.  And  he  by  whom  these  acts  were  done  must 
be  presumed  to  have  contemplated  and  intended  the  natural 
and  probable  consequences  of  hia  own  well  understood  miscon* 
duct  And  aince  the  intention  by  which  a  party  is  actuated 
in  any  particular  txansaction  must  be  presumed  to  participate 
in  the  nature  of  that  transaction  and  of  the  various  acta  Iqr 
which  it  is  oonrammated,  the  iuferenoe  muat  be  inevitable  that 
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the  perpetrator  of  »  fittiid  ceninni9  it  with  a  fraudalent  in/teDl 
This  r^duU  ahowa  that  the  law  was  rightly  stated  and  explained 
in  the  iastruetions  to  wbioh  exeeption  is  taken.  These  instrao** 
tions  w&fe  predicated  upon  the  facts  endiraoed  in  the  hypothesis 
laid  before  the  jdry ;  and  as  the  doing  of  the  acts  therein  men- 
tioned was  firaudalentf  the  motive  and  intent  With  whieh  they 
were  done  were  frandident  also^ 

This  resolt  ^eajisOt  be  affected  hy  the  considQration,  if  it  h^ 
admitted  to  be  well  founded^  that  the  defeiidanti  at  the  time  of 
taking  and  concerting  the  money  to  faia  own  nse,  intended  to 
restofe  it  to  the  owneia  before  Us  apptopirtatioa  of  it  should 
become  known  to  them^  and  believed  that  be  shpuld  be  able  to 
do  so,  and  had  io  his  possession  propci^y  to  the  fall  amount  <tf 
the  money  which  Was  taken^  The  intestion  to  tsJce,  and  the 
intention  at  some  fnlure  timle  to  .make  restitiitioB,  may  be  two 
different  operations  df  the  mind,  just  ^  the  taking  jstf  money  at 
one  time  and  the  repay ment^  of  ifk  ftk  some  snbseqnent  period 
ate  two  distinct  transactipns^  But  even  if  it  oan  be  supposed 
that  these  twp  puirposes,  having  in  view  ike  acoossplishmeot  ot 
objects  entij^ly  distinct  from  0deh  other,  may  be  so  blended  tof 
gether»  bj  being  contemplated  at  onp  and  the  same  moment,  as 
to  be  absolutely  insepavable,  still  it  is  undeniable  that  the  exe* 
^ution  of  them  cjsn  be  worked  out  only  by  snocettive  acts,  with 
some  intervening  space  of  time  between  them*  The  ab8trac«> 
tion  roust  necessarily  precede  the  restitution.  The  first  will  be 
com(^ete  before  there  is  a  pos^bility  of  eommenoing  the  act  by 
which  it  is  to  be  follow^*  And  thus,  whatever  it  may  be  the 
purppse  of  a  gCiilty  party  ultimately  to  do,  the  offence  prohibited 
by  the  statute  will  already  have  been  consummated  whenever, 
after  the  eommission  of  all  the  otheir  acts  of  which  it  consists^ 
a  fraudulent  converged  of  property  shall  have  actually  taken 
place.  And  even  if  it  be  necessary  to  go  the  length  of  affirm* 
ing  that  there  oan  be  no  embezzlement  except  where  money  or 
property  is  taken  with  an  intention  never  to  return  to  the  ownet 
that  which  is  takeui  the  aetnal  use  and  conveision  of  money 
will  cover  and  comprehend  that  proposition.  For  as  an  en* 
•(rusted  agenti  servant  or  officer  can  convert  to  his  own  use  the 
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money  of  hia  employer  only  by  pasaiiig  it  out  of  bis  ba^cU  and 
deliveriog  it  with  ihe  rigbt  of  property  to  some  other  person, 
since,  so  long  as  be  remains  in  possession  of  it,  it  will  continue 
to  be  the  specific  property  of  bis  principal,  be  necessarily  loses 
all  control  of  it  by  such  an  unlawful  conversion,  and  can  never 
afterwards  by. his  own  mere  power  anid  motion  bring  it  back. 
The  past  is  complete  and  unchangeable;  and  as  to  the  future 
be  is  dependent  upon  the  will  of  others  and  upon  cucumstances 
over  which  he  cannot  exerdse  an  absolute  controL  The  inten- 
tion to  abstract  the  money  and  appropriate  it  to  his  own  use 
has  been  fully  cixecuted;  the  intention  to  indemnify  and  do 
justice  to  the  party  from  whom  it  h€U9  been  withdrawn  remains 
unexecuted,  and  may  finally,  however  consdentiously  enter- 
tained, be  altogether  defeated.  Conversion  bears  nearly,  if  not 
quite,  the  same  relation  to  embezzlement,  as  asportation  does  to 
the  crime  of  larceny*  Yet  no  one  would  doubt  but  that  the 
commission  of  the  latter  crime  would  be  fully  consummated  if 
a  person,  possessed  of  abundant  means  to  afibrd  and  ultimately 
to  insure  a  complete  indemnity  to  the  owner  of  stolen  property, 
if  applied  to  that  purpose,  should,  under  the  pressure  of  some 
present  necessity  for  money,  go  furtively  into  his  neighbor's  shop, 
and  carry  away  firom  there  a  parcel  of  coin  or  bank  bills  found 
there,  although  the  act  were  accompanied  with  an  intention  to 
return  as  much  at  an  early,  but  yet  at  a  future,  day,  to  be  put 
in  its  place  before  the  money  should  have  been  missed  or  the 
trespass  become  known.  That  which  must  always  qualify  and 
characterize  the  act  is  the  intention  of  the  party  when  he  takes 
or  converts  to  his  own  use  the  property  of  another  person.  If 
the  intention  be  to  use  and  enjoy  the  thing  taken  for  some  brief 
period,  and  then  to  abandon  or  restore  it  to  the  owner  in  the 
identical  form  and  condition  in  which  It  was  taken,  a  trespass 
only  may  have  been  committed,  however  unjustifiable  were  the 
means  by  which  the  possession  of  it  was  acquired ;  but  if  the 
intention  be,  feloniously  in  the  one  case,  or  fraudulently  in 
the  other,  to  make  a  full  and  entire  appropriation  to  his  own 
use,  and  thus  absolutely  to  deprive  the  owner  of  his  property, 
tiie  act,  whether  of  asportation  or  of  conversion,  will  be  criminate 
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and  is  not  to  be  es^cased  or  justified  by  any  resolvey  however 
honestly  entertained,  to  make  restitntion  At  some  fatare,  but 
indefinite  periodi 

It  was  in  conformity  to  tbe  principle;  thus  developed,  that  the 
ihstructioas  to  tbe  jury  wbioh  ate  complained  of  were  fipamed 
and  accurately  stated.  They  were  to  find  the  oonversioB  of  the 
money  taken  by  the  defendant  from  the  treasury  of  the  Eastern 
Bbilroad  Corporation  to  have  been  fraudulenti  if  they  found  the 
evidence  laid  before  them  sufficient  to  prOve  the  truth  of  certain 
alleged  facts  from  which  a  fraudulent  intent  was  a  legitimate  and 
an  inevitable  inference.  Thus  under  these  instructions  it  must 
have  been  made  satiafiictorily  to  appear  to  the  jury,  before  they 
eould  have  readeied  a  verdict  of  conviction,  that  the  defendauti 
standing  in  a  relation  o{  trust  and  confidenee  to  hia  employers, 
not  only  unlawfully  and  in  violation  of  hift  duty  converted  their 
money,  entrusted  fo  his  oflicial  care,  to  his  own  uie ;  but  that  he 
did  it  by  artifice  and  deception  delibemtely  practised,  and  there* 
ibre  with  a  fraudulent  intent  These  instrulstions  thea  contained 
a  precise  description  of  one  of  the  acts  of  embezzlement,  which 
are  made  criminal  by  thei  express  provisions  of  the  statute ;  and 
they  were  accurately  adapted  to  the  paxticuiar  accusation  set 
fortii  in  the  indictment  against  the  defendant. 

6.  In  addition  to  the  various  objections  which  have  now  been 
considered  and  disposed  of^  the  defendant  excepts  to  the  course 
of  proceeding  upon  the  trial,  and  to  the  refusal  of  the  presiding 
judge  to  rule  in  conformity  to  many  of  the  prayers  for  instruc- 
tion, which  were  seasonably  presented  to  the  court  for  its  adop- 
tion. Instead  of  adopting  them,  he  gave  such  instructions  as 
he  deemed  proper  for  the  direction  and  guidance  of  the  jury. 
When,  as  in  the  present  case,  at  tbe  cl6se  of  a  protracted  trial, 
many  prayers  for  instruction,  voluminous  and  complicated  in 
their  structure,  are  presented  to  the  court  by  either  or  both  of 
the  parties,  it  is  within  the  judicial  discretion  of  the  judge  to 
respond  to  them  severally,  adopting  such  parts  as  appear  to  be 
correct,  and  rejecting  the  residue  altogether ;  or  to  explain  the 
hw  wholly  in  language  of  his  own.  And  no  cause  of  complaint 
is  thereby  afforded,  if  all  the  matters  propounded  in  the  various 
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prayers  are  tuOj  adverted  to  and  esplained.  No  cDmpIaiDt  of 
any  omiseion  in  relation  to  tiiem  is  cixged  by  the  defendant^ 
but  he  insists  that  the  court  erred  in  overruling  the  doctrine^ 
which  he  isays  is  ii^volved  in  bis  pra3rers  for  bis  instructions,  tHat 
there  can  be  no  embetslement  videss  theve  has  been  a  demand 
of  the  money  alleged  to  have  been  ^mhezzled^  or  a  denial  of  its 
receipt,  or  some  false  accoont  ^ven  of  It,  or  a  false  statement 
or  false  entry  concerning  it,  or  a  refusal  to  aocoant  fb^  it  If 
the  doctrine  so  stated  be  fieiirly  indicated  and  iilTolired  in  those 
prayers,  it  is  dear  that  tbey  were  property  ovenruled,  i>ecan8e  it 
is  apparent,  from  the  definitioin  already  given,  that  the  several 
circumstances  above  mentioned  do  not  in  !&ct  oonstitnte  any 
part  or  element  of  the  ofience.  They  are  ftbcts  and  circunni 
stances  admissible  in  evidence  as  bearing  upon  tbe  question  of 
a  fraudulent  intent;  but  for  all  other  purposes  tbey  are  whaUy 
immaterial.  And  this  is  all  iiiat  is  shown  4>y  tke  several  am« 
thorities  cited  by  the  tiefbndaot  to  support  the  dootrine  sap* 
JKJSed  to  be  asserted  ih  ihia  prayen  Amt  instnitction.  TiuiB  it 
appears  in  relation  to  these  prayers  that  both  the  xefiisal  of  the 
6oart  to  adopt  them  literally  as  the  basis  of  Its  isstrhotions,  and 
the  substitution  of  a  dtfTeient  definition  of  the  offence  ^laiged 
against  the  defendant  in  the  indictment,  were  correct  in  poii^ 
of  law  and  bbnoidoiis  to  no  valid  objeolion. 

EaxepHam  overmkd. 


Nathanibl  Pasoe,  Jtu  vt^  Thoicjls  Mblvin,  Execator. 

the  St.  of  1855,  c.  283,  excepting  from  the  operation  of  the  SL  of  1852,  c.  204,  { 1,  (wUdi 
limited  the  time  of  bringing  actione  against  executon  and  admlaistrntors  to  two  jrean 
from  tbe  Sling  of  fheir  pffieial  bond,)  any  right  irhich  bad  aeenwd  of  exiated  against  any 

^  deceased  person  or  his  executor  or  administrator  prior  to  its  passage,  does  n<H  nviv%  a 
right  of  action  barred  by  the  8L  of  ISSft  before  the  passage  of  the  8t,  of  1855. 

Shaw,  C.  X    It  appears  by  the  vepoart  in  the  present  case  tbat 
the  action  is  on  a  promissory  note  liot  barr^  by  the  general 
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itaitafe  ^f  JimitaiMiui  at  tte  ileoaaae  c/  tke  tmtitor.  The  de* 
fend  Alii  waw  appoioted  exeoator  aod  gfure  bond  on  the  12tb  of 
April  l»&a  Tbifl  snM;  w«a  broi^sbt  on  the  IStb  of  June  185fi| 
more  than  two  jt^m,  but  idm  thaa  fonr  ytmn^  bom  the  taise 
when  the  execiiT^r  gave  bond 

The  defendant  fiei;ed  on  tim  itastaite  of  Uxmtatfeiis  of  1852, 
e.  j292»  limitiog.  actiooB  agaioft  executon  and  admiiiiafaraton  to 
two  years  &pm  the  ttaie  f»f  sbing  boiid.  Ab  the  defendant  in 
ttJ0  Goee  b^ame  eMoutor  And  gave  bMid  .after  &b  paesage  of 
file  iS^  of  1882,  aod  tbieaelicA  was  jirong^  moie  than  t»w>  yean 
aftc^r  the  defendant igave  botodt  it  iromld  appear  that  i;hJ8  was  a 
bar.  Bat  the  plaiaiiff  iosiated  that  it  wai  auved  Jbyibe  8L  of 
1855,cu28a  TiMActwrnspaMadontiMad^if  Mayl8&5,aBd 
by  its  terms  t^ok  efiwt  from  Ueyxwigft 

Between  U»  tbnee  of  ftfsakag  fte  tsHPo  wMmbem^  ihe  case  of 
XStig  Y.  lirreU^  2  Gtaj^  331,  bed  t^em  deeidtd^^deiemaiiiisg  that 
the  Si.  of  .IS^Soonld  not  so  &r  hi&ae.A  rcteqacttve  effect  as  to 
apply  to  eases  whne  jsdministratioB  had  been  taken  and  bottd 
given  before  that  statute  was  .peesedySuDd  wfaeie  bgr  operation 
of  preoiating  laws  the  eseditDr  iud  fonr  ^fiears  in  wihich  to  bring 
his  action*  In  this  state  of  the  ias^  ithe  latsr  ac4  was  passed. 
It  is  nooertaitt  wketiier  tiie  full  and  anthciiftic  report  pf  that 
oaae  wae  then  piabiislied  ;  hut  the  fagislatnre  piobahly  had  some 
knowledge  that  anch  a  decasian  had  been  xmde. 

The  Si.  of  18fi5,  which  is  ^^^cry  .shout,  provides  that  ^  1  of  /St 
16S2f  &  2d4,  ^  shall  not  apply,  or  be  construed  to  apply,  to  any 
right  of  action  of  any  endifbr  of  the  ^estate  ef  a  deceased  pee* 
aan  agidnet  the  executor  or  administrator  Of  eneb  pemon,  which 
bad  aeerued  or  esisted  agaiiuit  such  deceased  person,  his  eace^ 
otororadmHUBtrater,  pdnrito  the  passage  of  eaid  act.^ 

By  the  case  of  Ki$^  v.  TirrM  H  ^vim  deeUnd  that  the  Si.  of 
1852  could  not  apply  to  cases  whore  ttdrntoietrffitten  bad  been 
taken  and  bond  gunen  befoss  that  not  passed,  ^beesuse  it  wocdd 
be  giving  it  a  letMaetive  operation^  wMoh  it  eonM  not  be  <pie* 
ioiiied  that  ihe  JegMatore  intended.  But  as  that  vesbon  would 
not  an>ly  to  cases  wbnre  ^dnsinistiation  was  taken  and  bond 
given  after  the  act  of  1852  passed,  and  there  was  no  additional 
18* 
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Bt&tate  altering  or  modifying  it,  tbe  ooort  assumed  that  in  a  case 
oocarribg  after  the  statnte  the  two  years'  Kroitation  wonld  apply* 
Sach  application  would  not  giTe  it  a  retroactive  operation ;  and 
as  an  act  governing  new  cases  it  seemed  unobjectionable. 

In  the  present  casCi  administration  having  been  taken  and 
bond  given  after  the  act  of  1852|  the  plaintiff  endeavored  to 
avoid  the  two  years'  bar  by  relying  upon  that  daase  in  the  SL 
of  1855,  which  provides  that  the  act  of  1858  shall  not  apply  to 
any  case  in  which  the  caase  of  action  aocnied  to  the  plaint^ 
before  its  passage.  There  is  an  obsearity  in  the  clause,  which 
renders  it  doubtful  whether  the  legislature  intended  to  except  a 
case  where  the  cause  of  action  against  tbe  executor  or  administra- 
tor accmed  to  the  creditor,  or  whether  it  extended  to  a  case  where 
tbe  cause  of  action  accrued  against  the  debtor  in  his  lifetime.* 

But  there  is  no  necessity,  for  the  purposes  of  this  case,  to  ex- 
press any  opinion  upon  this  question,  because  there  is  another, 
free  from  doubt,  upon  which  tbe  court  are  of  opinion  that  this 
case  must  be  decided.  Letters  testamentary  were  issued  and 
bond  given  on  the  12th  of  April  1853.  The  act  of  1852  was 
then  in  full  force.  The  two  yeairs^  limitation  expired  on  tbe  14th 
of  April  1855,  some  weeks  before  tbe  passage  of  the  £1^  of  1855^ 
The  lapse  of  this  term  of  limitation,  as  the  law  then  stood,  had 
become  an  absolute  and  eomplete  bar  to  tbe  plaintiff's  action 
against  the  executor,  and  the  subsequent  statute  could  not  ao 
operate  as  to  remove  and  take  away  a  bar  thus  complete  and 
absolute*  It  is  no  doubt  competent  fot  the  legislature  to  enlarge 
and  extend  a  term  of  limitations  of  actions.  This  was  repeat- 
edly done  in  regard  to  the  general  statute  of  limitations,  which 
was  extended,  we  think,  more  than  once  after  the  time  first  fixed 
for  it  to  go  into  operation.  Tbe  legislature  may  also,  we  think, 
prospectively  diminish  and  shorten  a  term  of  limitation,  by  a 
general  statute,  provided  reasonable  time  is  left  between  the 
passage  of  the  act  and  tlie  time  when  it  is  to  take  effect^  to 
enable  all  persons  oonoemed  to  faring  their  acttons. 

But  it  has  been  held,  and  we  think  on  satisfactory  grounds, 
that  where  a  statute  of  limitations  has  taken  effect  and  become 

— — • — ■ — ' — ^ • ■  "^' , 

*  See  Thompwon  y.  Burnham^  18  Qraj,  211. 
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a  bar,  a  subsequent  alteration  of  the  lavir  of  liciritation  will  hot 
operate  retroactively  «o  aa  to  aremove  such  bar*  WriglU  v.  Oak* 
ley^  5  Met  400;  In  this  ca&e  the  Hnbitation  Hook  effect  in  tb^ 
middle  of  April ;  the  aet  irelied  on  was  passed  in  May  after,  and 
tb««fore  the  plaintiff's  right  of  abtion  was  barred. 

By  the  operation  of  lihe  St.  of  1852,  fixing  the  two  years'  lim- 
itation, the  right  of  action  in  the  present  case,  upon  the  eon* 
straetion  in  King'  v»  HrreUj  did  not  apply  to  a  case  where  the  . 
administration  was  taken  and  bond  giten  after  1852,  which  was 
the  present  case,  and  the  action  was  barred  on  the  12tb  of  April 
1855,  before  the  8L  of  1855.  But  the  attempt  to  avoid  this  re- 
sult on  the  part  of  tbe  plaintiff  was  that  it  is  within  the  ex- 
ception in  the  statute  which  pr^yvides  that  the  former  act  shall 
not  apply  to  a  case  where  the  catise  of  actb>n  against  the  estate 
of  the  deceased,  his  executor  or  administrator,  accrued  prior  to 
the  passage  of  the  act  of  1852,  and  that  this  was  so,  because  the 
cause  of  action  against  the  deceased  during  his  lifetime  accrued 
before  1852,  and  therefore  it  should  not  apply  to  this  case,  in 
which  the  cause  of  action  did  so  accrue.  But  a  majority  of  the 
court  are  of  .opinion  that  \\ns  is  not  the  true  construction,  but 
that  the  statute  means  the  cause  of  action  accruing  against  the 
estate,  that  is,  the  executor  or  administrator,  and  meant  there- 
fore to  provide  by  law  what  in  eflfect  the  court  had  decided,  that 
it  should  apply  to  shorten  the  tim^  of  limitation  where  the  ex- 
ecutor or  administrator  had  given  bond  before  the  passage  of 
the  act  of  1852.  The  whole  object  of  both  statutes  was  to  fix 
the  time  of  limitation  against  an  executor  or  administrator, 
with  no  reference  whatever  to  the  general  statute  of  limita- 
tions, or  to'  the  rule  of  law  fixing  the  time  when  an  action 
accrues  against  a  living  person. 

In  construing  the  statute,  we  consider  that  ihih  case  is  not 
within  the  act  of  1855,  because  the  cause  of  action  against  the 
execdtor  did  not  accme  before  May  1852.  Then  the  action 
being  ahready  barred  by  the  fil^  of  1882^  the  &.  of  1855  did  not 
open  it,  by  the  description  of  actions  to  which  it  was  declared 
it  should  not  apply ;  the  St.  of  1852  did  apply  and  did  bar  the 
action,  and*  this  was  not  opposed  by  the  statute  of  1865. 
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It  ia  md  tbfkt  on  t<bi«  constraoliMi  the  tt.«f  ]Afi&  had  Botb» 
iag  to.  wlsoh  it  coidd  afiffy ;  b«t  Atm  weoiB  iiot  DbivM 

parsed  in  May  18d5,  and  nekuted  to  May  16591  AdtniniBira* 
tioDs  may  bave  b^tn  taken  beti^eeo  JmM  1861  and  9bty  185fi| 
under  which  canaea^of  action  had  aootiied  againat  tan  adnatAis^ 
trator  befoie  May  lBli2$  and  thoa  oonld  omoeiuadar  the  opara- 
tion  of  tha  atatnte* 

Thoogfa  coming  to  tba  aame  ooRdnaion  fior^ifiarantfeaaoui 
the  court  ara  all  id  opinioa  Hut  tka  ibar  reliad  on  by  the  da» 
fendant  was  not  ramawd  by  the  £L  of  1869|  and  tint  jodgment 
ia  to  be  Tendeiad  £»r.tfaa  daCiadant. 

a  T.  BMiO.  lot  ttie  plftintie 
W.  Bfig^kam^  for  the  defendant 


Eastern  Railroad  Company  vs.  Lbvi  Benedict  &  another. 


In  an  actioD  iMpam  an  «rler  to  4«DT«r  «to6k,  IT  tiie  d«d«falio«  «llagw  a  ^nMid  j 
to  th«  tenor  of  the  ordfv,  tha  waiaoT  «Q)r  4eiB#nA  «ai»pot  tta'takai  iidv«»toga^  i 
an  answer  which  only  denies  tha  existence  Juid  aooeptence  of  the  order. 

A  promise  to  accept  and  pay  an  order  for  die  deGveiy  of  stodc  in  a  oorperalion,  wUch  tht 
drawee  had  t^noA  to-pajriiir  oectiAi  goodMold  to  lilai,  itnofe  Within  the  M»tate  «f  ftod^ 
if  those  goods  haFe  been  d^ttvendtQ  htoi;  .othemiii^  ifibey^ava  not; 

In  an  action  for  not  delivering  stock  according  to  an  order  which  specifies  no  time  of 
deKv«i7,  the  metson  of  daaiages  Is  the  raAue  of  the  stoek  wlieii  demaaded. 


AoTiow    09  caniTEAOt   to  ffioarer  daoiagea  for  the 
payment  of  the  following  order; 

"<  September  34«h  18M;  Akasn.  Benedict  &;  WaifMi  Salem, 
Mass.  Gientlemen :  Pleaae  give  Mr*  D.  A»  Neale,  Pramdant  oi 
the  Eastern  Railroad  Company,  atook  in  the  Salea»  Qaa  light 
Company  at  par  to  the  Msmint  of  ae^n  tkoaaand  doUarsi  and 
place  the  aame  to  any  aecon«L  Youra  reapeotfiaUy, 

^  Leonard  Poller*^ 

The  deidaratioa  aJk^gad  an  (aooapitaniie  and  pramiaa  to  pay 
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tlM  iokpdcfy  and  a  demand  made  aceordiog  to  Ito  tenot.  The 
answer  put  in  issue  the  existence  of  sach  an  order,  -and  defiied 
Unjr  aceeplanoe  thereof  or  piofinide  io  deliver  #tod^  nnder  it. 
After  'the  ad^dicatioo,  icporled  in  0  Qmy,  661,  that  these  plain- 
tub  could  laring  the  actioiii  a  trial  was  had  before  Mertich^  J.) 
n^bo  reported  the  Ibliowing  oaw  for  the  deeisioa  of  the  fcrll  court : 

^  The  plaintiffs  offered  no  evid^ioe  tending  to  show  a  demand 
for  the  deUvBry  of  'the  vtock  mentioned  in  the  order,  before 
bringing  the  setloli.  The  defbndanti^  oQWMiel  contended  that 
proof  of  ^neh  demand  was  «  necesBavy  pf«reqQijisite  to  the  maiu- 
tenance  of  the  action.  Upon  this  pokrt  I  roled,  that  snch  a 
demand  was  nlleged  in  tke  wdt,  and  not  denied  in  the  answer, 
and  that  therefore  it  need  ntoi  he  proiped  by  the  plaintiffs^ 

^  The  plaintiffs  ofiered  evidenee  tending  to  prove  that  Fuller 
made  wifth  the  deiandants  a  written  contract  to  furnish  them 
with  iffon  pipe  for  the  6alem  Oas  light  Company,  who^e  works 
they  had  agreed  to  construct,  a»d  to  take  his  pay  therefor  in 
stock  k£  that  company  at  par;  that  the  plaintiffii  had  oontracted 
to  eeU  and  did  sell  io  Fniler  a  quantity  of  iron  for  $7000,  agree* 
ing  to  take  payment  therefor  in  stock  of  said  company  ait  par; 
that  while  tiie  negotiatioDa  between  tbs  plaintiffs  and  Fuller 
were  goiag  on,  Geeqge  Odiome,  -(who  acted  aa  broker  for  the 
plaintiffs,  but  did  not  disclose  his  agency  to  the  defendants,) 
Wfent  to  one  c^  the  defendants,  a^nd  obtained  a  parol  promise  by 
tbe  deftadanis  to  aoeept  an  oider  to»  he  drawn  by  Fuller  on 
th^m^^the  person  in  whose  fiaTor  the  order  was  to  be  drawn, 
and  the  time  wben  the  stock  wae  to  be  delivered,  not  being 
mentioned-^ lor  $7000,  payable  in  the  stock  of  the  Salem  Gas 
L%bt  Company  at  par ;  that  nfterwntds  the  bargain  between 
the  j^aitttifi  and  Fuller  was  completed,  tiie  Iron  sold,  and  a 
bill  of  «ale  IJi^ereof  giv«n,  and  sadd  ordhr  on  the  defendants  taken 
in  fraynaent  thereibr. 

*<  The  defendants'  counsel  oosteaded  Uiat  such  a  promise  as 
above  mentioBed,  if  farored,  was  insoficSent  to  maintain  the 
action,  because  flie  promise  was  not  in  writing,  %nd  was  with* 
ant  oonsideraition,  und  becanee  neither  the  pay^e  of  the  ordevi 
nor  the  time  whecn  the  order  was  to  be  payable,  was  mentioned 
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or  included  in  the  promiae ;  and  that  this  evideiioe  shoiild  not 
be  received. 

<<  The  plaintiffs  also  oflfered  evidence  tending  to  prove  a  parol 
promise  by  the  defendants  to  the  plaintiffs  to  aboept  the  order 
now  in  suit  after  the  same  was  drawn.  The  defendants'  coun- 
sel objected  to  this  evidence,  because  the  promise  was  not  in 
writing,  and  was  without  consideration. 

<<  Thereupon  I  submitted  to  the  jury  the  following  questions, 
and  ruled,  for  the  purposes  of  the  trial,  that  if  the  jury  found  in 
the  affirmative'  upon  either  of  them,  it  would  be  sufficient  to 
enable  the  plaintiff  to  maintain  the  action : 

'^  1st.  Did  the.  defendants,  before  the  order  of  Fuller  now  in 
suit  was  drawn,  velrbally  agree  to  accept  an  order  to  be  drawn 
by  him  —  the  person  in  whose  favor  it  was  to  be  drawn  not 
being  mentioned,  nor  the  time  when  the  stock  was  to  be  dc* 
livered  —  for  seven  tbousand  dollars,  payable  in  the  Salem  Gbs 
Light  Company's  stodk  at  par? 

^  2d.  Did  the  defendants,  after  the  order  now  in  suit  was 
drawn,  verbally  promise  and  agree  with  the  plaintiffs  to  ao* 
cept  it?  . 

^  The  jury  found  in  the  affirmative  upon  both  questions; 
whereupon  I  directed  a  general  verdict  to  be  taken  for  the 
plaintiflb. 

'^  Upon  the  subject  of  damages,  the  defendants'  counsel  con- 
tended that  the  measure  of  damages  should  be*  the  value  of  the 
stock  at  the  time  when  the  breach  of  the  defendant^  promise 
was  made,  or  at  the  date  of  the  writ.  I  ruled  that  the  measure 
of  damages  shoukl  be  ihe  value  of  the  stock  at  the  time  of  the 
trial,  and  the  damages  were  assessed  by  the  jury  accordingly." 

J.  P.  Bjtal^^  for  the  defendants,  upon  the  measure  of  damages, 
cited  Qmrle$y.  Oeorgt^  38  Pick.  400;  Shaw  v.  Nuddj%  Pick. 
9;  Parks  v.  Boston^  15  Pick.  206;  Stone  v.  Oodmauy  16  Pick. 
297 ;  Weld  v.  Oliver,  21  Pick.  559. 

O.  M.  Browne,  fat  the  plaintiffs,  upon  the  same  question, 
cited  Shepherd  v.  Johnson,  2  East,  211;  JiP Arthur  y.  Seaforth^ 
2  TauBt.  257 ;  Harrison  v.  Harrison,  1  Car:  &  P.  412 ;  Dowms 
V*  Back,  1  Staric.  R.  318 ;  Clark  v.  Pbfiney,  7  Cow.  681. 
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Thomas,  J.  1.  The  ruling  of  the  presiding  judge,  as  to  ths 
effect  of  the  allegation  of  a  demand  in  the  declaration,  not  de- 
nied in  the  answer,  was  in  strict  conformity  to  the  St.  of  1852, 
c.  312,  §  26.  Alleged  with  substantial  precision  and  certainty, 
and  not  denied  in  clear  and  precise  terms,  it  must  be  deemed 
to  be  admitted. 

:  S.  If  the  iron  had  been  d^liver^d  under  the  contract  to  the 
defendants  by  Fuller,  touch  delivery  of  the  iron  would  be  pay- 
ment for  the  stock.  If  so,  the  agreemeot  to  accept  the  order  to 
transfer  to  the  plaintiff  would  not  be  within  the  statute  of 
frauds.  It  would  not  be  an  agreement  to  sell  and  transfer 
stock.  The  stbck  would  have  been  already  purchased  and  the 
consideration  paid.  It  would  be  but  an  iagreement  to  transfer 
the  stock  to  which  Fuller  was  entitled  to  the  plaintiffs. 

But  if,  on  the  other  hand^  the  iron  had  not  been  delivered,  it 
would  be  an  agreement  for  the  sale  and  delivery  of  so  much 
stock,  the  evidence  of  which  should,  under,  the.  fourfh  section  of 
the  statute  of  frauds,  have  been  in  writing.    Rev.  Sts.  c.  74,  §  4. 

3.  The  true  measure  of  damages  was  the  value  of  the  stock 
at  the  time  when,  under  the  contract,  it  should  have  been  de- 
livered. Np  time  being  specified  in  the  order  for  the  delivery, 
the  time  when  the  demand  was  made  must  be  the  point  at 
which  the  value  is  to  be  fixed  New  trial  ordered. 


Charles  A.  Wslob,  Administrator,  vs.  John  McClintook. 

Bj  a  charter  party  of  a  veawl  for  a  voyage  from  New  York  to  Charleston,  and  thence  to 
Idvarpool,  the  master  and  partowner  agreed  to  vfctual  and  maa  the  vessel  and  keep  her 
in  good  conditiOB,  and  the  cbartarar  agread  to  ftimish  hat  with  a  Ml.  cargo  of  cotton  at 
Charleston  and  to  pay  a  certain  freight  on  delivery  of  the  cotton  in  Liverpool;  the  vessel 
was  to  be  consigned  to  the  charterer's  friends  in  Charleston,  and  to  thefar  agents  in 
Livserpool;  and  what  money  the  rnaater  might  requhie  for  the  ship*s  disbursements  in 
Charleston  was  to  be  advanced  to  him,  and  paid  by  his  bill  of  exchange  on  the  freight 
The  vessel  was  laden  at  Charleston,  and  the  master  drew  a  bill  accordingly  on  the  said 
agents  at  Liverpool,  and  by  letter  requested  them  to  accept  the  same  and  to  insure  tha 

•  amount  on  accoant  •f  the  onnevs  pf  fbe  ve|soL    Th»  vessel  on  her  afri?al  at  Liver 
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fool  WM  QopniMfd  to  <i»id  agvoli^  m4  tli«9  pd4  tilt  dUlMlTiemcbti,  fb^ 
of  the  etrgp  tnd  colleoted  pMt  of  the  frei|:ht|  and  then  became  beokrnpL  Tbe  sMilcr 
collected  the  rest  of  the  freight  himself,  and  paid  tbe  bill  of  exchange  which  be  haddrawa 
on  them.  BtH  tfaat  dmwiiig  Hm  bill  an  the  eonaigneee  at  Liverpool  did  not  make  tbcn 
tbe  BMitar's  agento  to  oolletA  fteight;  that  Im  bad  a  lien>  a»  tta  freight  «ir  the  ckaitv 
monej,  and  was  entitled  to  retain  from  the  amount  collected  br  him  tbe  whole  ff  the 
charter  money,  after  dedaeting  the  8hlp*s  disbarsements  at  LiverpooL 

Aonoir  or  aomnetAor  by  the  adfniouiltfatorof  C^andinB  Dord 
agaiiiBt  the  maBtet  and  pswtomwx  of  tb^  Ship  Medalfion,  fer 
money  had  9mA  seeetved  to  the  plaintiff 'a  nee,  under  a  charter 
party  executed  on  tbe  26th  of  Ootober  18d3|  wbeieby  the  defeod- 
ant  letB  the  Miedallion  to  Dovd  fev  a  ^voyage  fttmi  New  York  to 
Charleetony  S.  CX|  and  Hienoe  to*  Lvrerpooli  and  ^  doth  engage 
that  the  vestd  in  and  during  the  said  iroyage  ehall  be  kept  tight, 
stanch,  wdl  fitted,  tadi:led  and  provided  with  eveiy  i^qaieite,  ao4 
with  noen  and  prdvisiDne  necessary  for  such  a  Toyage ;  ^  and  Bord 
^  doth  engage  to  protdde  and  fumieh  the  said  Teasel  with  a  ftdl 
oaigo  of  lawful  merchandise  (or  sufficient  for  ballast)  during  the 
voyage  aforesaid,  witb  a  full  and  eompleto  cargo  of  cotton;'' 
and  to  pay  to  tbe  defendant  or  his  ageniy  ^  for  the  charter  oi 
freight  of  said  vessel  during  the  voyage  aforesoidy  three  eighlhs 
of  one  penny  sterling  per  poaud  (bf  cotton  bales,  with  five  per 
cent  primage,  payable  on  deliviery  of  the  cai^o  in  Liverpool;" 
and  it  is  agreed  ^Hhat  what  Aioney  the  ittaster  may  require 
for  ship's  disbarsements  in  Charleston  will  be  advanced,  taking 
bis  bill  on  tbe  freight,  subject  to  the  usual  charges  on  the  same;** 
''that  this  charter  shall  commenee  when  the  vessel  is  ready  to 
receive  cargo  at  her  place  of  loading,  and  notice  thereof  is  giyen 
to  said  Dord  or  his  agent";  and  ^  that  the  ship  will  go  consigned 
to  charterer's  frieada,  Messrs.  Stewart,  Haqper  &  Co.  c^  Charles- 
ton, and  to  their  agents  at  Liverpool,  free  of  commissions  and 
broicerage  on  freight  at  Charleston  ;  also  to  be  free  of  wharfage 
and  dock  dues."  Trial  before  BigtbnOj  J.,  who  made  tiie  fol- 
lowing report  thereof: 

^  It  appeared  that  the  defendant  proceeded  with  tbe  ship  to 
Charleston,  where  Stewart,  Harper  &  Co*  caused  her  to  be  laden 
with  a  full  cargo  of  cotton,  for  which  the  defendant  signed  bills 
of  lading  at  four  eighths  of  a  penny  per  pound;  that  the  plain- 
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off '•  firienda,  Stewarti  Htfrper  &  Ooi,  €ut  Charlestoii^  i^eeility 
io  the  charter  party,  designated  CoUntan  k  Stolteifoht,  of 
Liverpool^  ae  the  peraona  to  whom  the  abip  should  be  eoo* 
•igired ;  aad  wrote  aad  forwarded  to  them  a  letter,  (a  eopy  of 
which  ia  in  the  margin,*)  and  wrote  another  letter  (also  copied 
in  the  margin  f)  to  Hopley  &  Co.  of  Chaorleston,  (who  were 
qUppeia  of  a  large  part  of  the  mtgOf  and  ootnapondents  oi 
CoUmaa  &  Stolterfobt,)  wUoh  was  transmitted  to  CoUman  dc 
Stolteilbht  by  Ho|dey  &;  Co^,  with  a;  vecjoest  that  they  woohi 
ofiiiifbrm  to  it  and  advise  ibMk^  oS  the  settiement 

**  The  defeadattt  iatrodoeed  tba  depositioD  of  HetBM  StoHen- 
fahti.  of  the  fiian  of  CeUmaa  j^  Stoitofoht^  who  testtted  that 
the  inatroctioAs  which  said  irm  Jttoeived  bb  to  the  diepoeitioii  of 
the  fteight^f  ttie  MedaUioa  Were  eontaiiwd  in  aud  kAtem,  aad 


«  Charlestsn^  Ist  December  1852. 
IfeflBTB.  Coliinaiin  k  StoTterfbht,  Liverpool. 

Gentlemen,  We  ebartered  t&e  Ship  Medallion  to  sail  from  thif  port  to  Liv- 
erpool with  a  cargo  sf  cotton,  at  three  eighths  of  one  penny  per  Ib^  and  five  per 
stai  piimags  oa  «uA  rata,  payable  on  delivery  sfiaid  oari^  in  good  oi^ 
fM*cfl4verppsL 

The  ship  is  not  to  be  boond  for  moce,  fiir  ooIlaoUog  sud  freight,  aecording 
to  oar  understanding,  than  if  the  oaptain  had  signed  bills  lading  for  only  thf 
rate  mentioned  in  the  charter  party.  Tours  truly, 

Stewart,  Harper  &  Ca 
F.  0k  There  are  Ihbty  one  bales  hi  ihs  eabhi  and  satb^room,  on  which  the 
Lk  So  raceiss  M  ta^bta,  s^  Stts  lUAf  psaay  psrIbL 


t  Charleston)  Id  December  18AS. 
Messrs.  6.  A.  Hopley  &  Co.,  Charleston. 

Gentlemen,  We  herewith  enclose  charter  party  of  the  Ship  Medallion,  which 
please  ibrward  to  the  consignees  in  Liverpool,  Messrs.  Collmann  &  StolterToht, 
villi  iaslnictfoiis  ta  pajrifte  aaioaat  of  freight,  aa  per  charter  party,  to  who^ 
•var  asy"  hel^gpJiy  tutheswed  to  feeeiva  the  eame  oa  the  paat  of  the  ownan 
of  said  ship,  and  to  reserve  whatever  amount  over  and  ab^vi)  thia  sum,  whieh 
is  doe  by  bills  hiding  of  her  present  cat;go»  and  sul^ect  to  your  orders. 

Capt.  McClintock  has  this  day  valued  on  Messrs.  Collmann  k  Stolterfoht  io 
onr  £iTor,  for  £964  Ss.  \d.  against  freight  earned  by  the  ship  under  the  charter 
paify  1  wInoB  ptoaao  advise  Aem  to*  honor.  X ours  troly. 


T«L    X.  19 
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^t  tbey  had  no  other  instriictionB  whateimr ;  and  tbe  defendant 
drew  a  bill  on  them  for  £364  8s.  Id,  directed  to  be  charged  '  to 
account  of  freight  of  ship  Medallion,'  wbiob  be  requested  them 
by  letter  to  honor  and  to  insiire  the  atnoiuit  for  account  of  Ibe 
owners,  and  which  was  accepted  by  them,  but  never  paid,  and 
was  afterwards  taken  up  by  the  defendant. 

^  The  defendant  introduced  evidence  tending  to  prove  that 
by  the  custom  of  Liverpool  the  coasigoees  of  a  ship  are  to  col- 
lect the  freight  The  witness  who  soiesjified,  in  answer  to  a 
question  by  the  plaintiff,  said  he  did  not  meeui  to  say  that  there 
b  a  custom  to  pvevent  a  master  from  coUeoting  his  freight  from 
the  consignee  of  tbe  cargo  before  he  deKvers  his  cargo,-  or  as 
it  passes  over  his  vessel's  aide,  even  if  he  is  ooneigned  to  a 
mercantile  house  there,  if  biUs  of  lading  have  been  signed  as 
referred  to. 

"  On  the  ship's  arriving  at  Liverpool,  she  was  placed  in  the 
hands  of  CoUman  &  Stolterfoht,  who  paid  the  disbursements 
of  the  ship,  and  delivered  her  cargOt.  ^cept  nine  hundred  and 
ninety  four  bales,  which  were  not.  claimed  by  tbe  consignees 
thereof;  and  received  a  portion  of  the  freight  therefor,  at  the  late 
mentioned  in  the  bill  of  lading,  and  then  became,  bankrupt 
The  defendant  th^eupon  interfered  to  prevent  the  uncollected 
portion  of  the  freight  from  going  into  their  hands,  and  collected 
it  himself,  including  the  freight  on  the  nine  hundred  and  ninety 
four  bales ;  and  this  action  wae  brought  to  recover  from  him  one 
quarter  of  what  he  sq  reeeived,  as  belonging  to  the  plaintiC 

^<  The  defendant  drew  up  an  account,  wherein  he  charged  tbe 
plaintiff  with  full  freight  as  per  cheurter  party,  three  eighths  of  a 
peony  per  pound  on  the  whole  cargo,  viz:  that  delivered  by 
CoUman  &  Stolterfoht  and  by  himself^  deducting  tbe  disburse* 
ments  paid  by  CoUman  &  Stolterfoht ;  and  claimed  to  retain 
out  of  the  mopey  received  by  him  as  aforasaid  enough  to  make 
up  his  entire  freight  by  charter  party. 

^  It  was  in  contest  between  the  parties  whether  CoUman  & 
Stolterfoht  had  been,  constituted  agents  both  of  the  owners  and 
of  the  charterers  to  receive  the  whole  freight  of  the  cargo,  as  pet 
biUa  of  lading,  and-.to  hold  three  quarters  thereof  to  the  credit 


Digitized  by 


Google 


NOVEMBER  TERM  1857.  219 

Welch,  Adminittrator,  v.  McGlintock. 

of  the  said  ownere,  and  one  qaarter  thereof  to  the  credit  of  the 
charterers;  the  plaintiff  contending  that  they  were  agents  of 
both;  and  the  defendant  contending  that  they  were  not  his 
agents  to  collect  his  fireigbt  as  per  charter  party.  The  case  was 
submitted  to  a  jury  on  this  question,  who  found  for  the  de- 
fendant. 

**  The  plaintiff  further  contended  that,  at  all  events,  the  defend- 
ant,  by  drawing  the  said  bill  of  exchange  on  Coleman  &  Stol- 
terfoht,  which  they  accepted,  and  sending  the  letter  annexed, 
had  given  to  them  the  right  to  collect  freight  as  his  agents  to 
tiiat  amount,  and  therefore  that  he  was  entitled  to  recover  of  the 
defendant  a  larger  amount  than  the  sum  for  which  the  defendant 
offered  to  be  defaulted  But  the  judge  reserved  this  question 
lor  the  consideration  of  the  whole  court  If  the  whole  court 
should  be  of  opinion  that  the  ground  contended  for  by  the  plain- 
tiff should  be  sustained,  then  judgment  would  be  rendered  for 
such  sum  in  addition  to  the  verdict  as  the  court  should  direct, 
with  costs  for  the  plaintiff;  and  otherwise,  judgment  on  the 
verdict  for  the  amount  only  for  which  the  defendant  had  offered 
to  be  defaulted,  without  costs,  and  costs  for  the  defendant  after 
the  offer  to  be  defaulted.'' 

C  A.  Weleh^  pro  se» 

J.  C,  Dodge^  for  the  defendant. 

Shaw,  C.  J.  The  defendant,  as  master,  had  the  right  by  the 
general  maritime  law  to  receive  the  whole  of  the  freight  at  Liv- 
erpool, as  by  the  bills  of  lading  which  he  had  signed.  But  for 
the  money  which  he  would  thus  have  received  he  would  be 
accountable  to  the  charterers;  he  was  their  agent  to  sign  bills 
of  lading  and  receive  freight  on  delivery.  Collman  &  Stolter- 
foht  were  the  agents  of  the  chartwers  at  Liverpool,  to  receive 
all  moneys  collected  for  them  by  the  master.  Had  he  collected 
the  whole  of  the  money,  he  would  have  been  accountable  to 
those  agents  for  the  charter  money,  that  is  to  say,  by  himself 
holding  for  the  owners  of  the  ship  three  fourths  of  the  amounts 
received  under  the  bills  of  lading,  and  paying  over  the  balance 
to  the  said  agents  of  the  charterers.  The  master  would,  in  his 
capacity  of  partowner  and  agent  of  the  other  owners,  have  had 
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a  lien  on  this  freight  money  for  bis  ohartor  money.  Tbos  tbt 
whole  account  would  have  been  settled. 

But  the  master  would  have  had  a  lien  only,  which  he  would 
not  be  bound  as  agent  of  the  eharterers  to  enforce,  for  in  effect 
it  would  have  been  enforcing  it  against  themaelves.  If  they  had 
chosen  to  permit  their  agents  Collman  &  Stolterfoht  at  Liver- 
pool to  collect  the  whole  freight  of  the  shippers,  and  the  master 
had  consented  to  it,  the  charterers  would  still  have  been  llahW 
on  their  express  contract  for  the  charter  money,  whether  Coll* 
roan  &  Stolterfoht  paid  it  over  to  their  prindpalsi  the  charter* 
«rs,  or  not.  Had  there  been  no  bankruptcy  till  the  freight  WM 
all  collected,  this  might  have  been  the  result. 

The  money  due  from  the  shippers,  being  the  money  of  tb^ 
charterers  and  being  collected  l^  their  agents,  whether  those 
agents  paid  it  to  them  or  not,  the  ehsurterers  are  liable  to  this 
shipowners  for  the  charter  moaey.  If  the  agents  failed  wltb 
the  charterers'  money  in  hand,  it  must  be  the  loss  of  th?ir  prin« 
cipaL  Ail  which  did  receive,  they  received  in  tbftt  oapaqity« 
But  they  could  only  receive  by  permission  of  Captain  MoClicb- 
tock ;  and  when  they  became  bankrupt,  it  was  for  the  benefit  of 
all  concerned  that  they  should  receive  no  more ;  and  therefore 
Captain  McClintock  rightfully  interfered,  accofding  to  his  right 
and  power  as  master,  for  the  benefit  .of  aU  eonc^ned. 

Had  he  received  the  whole  of  the  freight  due  from  the  shippers, 
he  would  have  had  a  lien  on  the  whole  for  the  charter  money 
due  the  owners.  The  whole  being  subject  to  auch  lien,  every 
part  was  so.  If,  after  he  withdrew  the  authority,  he  receivec} 
freight  of  shippers,  his  lien  for  the  whole  of  the  charter  money 
attached  to  the  portion  of  the  freight  received;  aod  if  it  wa9 
sufficient  to  pay  the  charter  money,  h9  had  a  right  so  to  apr 
propriate  it 

Does  the  drawing  of  the  bill  in  Charleston  make  any  differ- 
ence ?  By  the  charter  party,  the  owners  were  to  victual,  man  ai>d 
navigate  the  ship  at  their  own  expenset  They  mnst  therefore 
pay  all  disbursements  at  Charleston.  But  there  w»a  a  stipule* 
tion  in  the  charter  party,  that  the  charterers  or  tbeir  agentf 
should  advance  all  the  necessary  disbnrsefi»eiits  at  CherlestojKi« 
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taking  ^  bill  payable  from  tbe  freight  (charter  moDey)  at  Liver- 
pool. Bat  the  charter  rponey  would  be  pak)  on  account  of  the 
9faip ;  and  if  the  ship  should  not  arrive  at  all,  then  it  would  not 
be  due  at  all,  and  then  the  ^dvanpe  luust  be  repaid. 

The  disbursements  were  madp  by  Stewart,  Harper  &  Co.,  the 
charterers'  agents  at  Charleston,  and  according  to  agreement 
they  took  Captain  McClintock's  bill  on  their  own  agents  fot 
their  reimbursement,  payable  in  Liverpool  out  pf  the  cbartei 
money,  which  would  be  due  him  on  arrival  of  the  vessel  and 
delivery  of  the  goods.  Had  the  vessel  niever  arrived,  Captain 
McClintock  would  have  been  obliged  to  pay  tbp  bill,  being  the 
amount  of  the  disburs^p[le^ts,  and  therefore  that  amount  was 
leit  the  risk  of  the  owners,  was  insured  for  their  benefit,  and 
they  paid  the  premium.  Biit  if  the  ship  ehould  arrive  and 
deliver  the  cargo,  the  charter  money  would  be  due  to  the  char- 
terers ;  and  whether  the  freight  due  from  shippers  was  received 
by  the  agents  or  by  the  master,  this  would  be  a  fund  out  of 
which  the  bill  would  be  paid.  ]f  the  master  received  it,  he 
must  pay  the  bill,  and  it  is  said  that  he  did. 

Stewart,  Harper  So  Co.  had  their  remedy  as  holders  of  the 
bill  accepted,  either  by  proving  it  against  Collman  &  Stolterfoht 
or,  as  they  did,  claiming  it  of  the  drawer;  and  then  their  remedy 
for  their  part  of  the  freight  received  by  Collman  &  Stolterfoht 
would  be  by  charging  it  as  money  had  and  received  in  account, 
and  proving  it  against  their  estate  if  the  balance  was  in  favor 
of  Stewart,  Harper  &  Co. 

This  result  is  not  varied  in  our  opinion  by  the  stipulation  in 
the  charter  party,  that  the  vessel  is  to  go  consigned  to  the  char- 
terers' friends  Stewart  Harper  &  Co.  in  Charleston  and  to  their 
agents  in  Liverpool  This  does  not  in  any  manner  make  Coll- 
man &  Stolterfoht  agents  of  the  owners,  for  all  purposes  or  for 
the  purpose  of  collecting  shippers*  freight  The  effect  would  be 
that,  as  such  consignees,  whatever  suoi^  they  disbursed  for  the 
owners,  the  owners  would  be  liable  to  them  for^  Put  it  did  not 
alter  the  relation  of  the  master  to  the  charterers,  by  which  he  was 
authorized  to  collect  all  the  freight  of  the  shippers,  being  account* 
able  to  the  charterers'  agents  fox  it,  first  dedpctlng  bis  charter. 
19* 
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As  to  the  cnstom  in  liverpool,  we  do  not  understand  that  it 
goes  further  than  this :  that  when  the  consignees  of  the  vessel 
are  persons  in  good  credit,  the  freight  bills  are  placed  in  their 
hands  for  collection  by  the  master ;  but  we  do  not  nnderstand 
that  any  custom  prerails  there  contrary  to  the  common  rule  of 
maritime  law,  that  when  the  money  is  due  on  biUs  of  lading, 
whoever  is  owner,  either  absolutely  or  for  the  particular  voyage, 
it  is  the  right  of  the  master  in  the  first  instance  to  collect  them, 
and  optional  with  him  whether  or  not  to  authorize  the  person 
to  whom  the  vessel  is  consigned  to  collect  them. 

The  court  are  iiierefore  of  opinion  that  the  plaintiff  has  no 
right  to  recover,  beyond  the  amount  for  which  the  defendants 
offered  to  be  defaulted,  and  that  judgment  be  entered  on  the  ver* 
diet,  with  costs  for  the  plaintiff  to  the  time  of  such  offer,  and 
for  the  defendant  since. 


Henry  N.  Albes  vs.  James  Wtman. 

Whether  articles  of  aepMation,  betweeD  hvlwiid  Mid  wife  actually  IHia^  ^INirt,  hi  wbldi 
the  husband  covenants  with  a  trustee  to  provide  for  tbo  ftttnre  separate  maintenance  of 
the  wife,  are  valid  in  this  commonwealth,  qucere. 

Whether  a  covenant,  in  articles  of  separation,  that  the  husband  will  pay  an  annuity  to  the 
wife  daring  her  life,  is  dischaT^ped  by  her  obtaining  a  divoros  and  manying  another 
man,  qucBre. 

By  articles  of  separation  a  husband  covenanted,  !n  consideration  of  his  wife's  withdrawing 
a  libel  for  divoroe,  to  pay  her  a  sum  yeaily  daring  her  life.  The  wife  afterwards,  by 
another  similar  libel,  obtained  a  decree  for  divorce  fhmi  the  bond  of  matrimony,  and  for 
alimony,  wliich  by  agreement  was  fixed  at  the  sum  payable  under  the  articles;  and  the 
wife,  after  receivhig  two  faistalments  of  such  alimony,  married  another  man,  whereupon 
She  alimony  was  redooed  bj  th*  court  to  a  nominal  aom.  ffUd,  that  tha  covenant,  if 
ever  valid,  was  dischaigod. 

Action  of  contract  on  an  indenture,  dated  November  Ist 
1843,  between  the  defendant,  his  wife  Margaret  Wynian,  and 
the  plaintiff,  which  recited  that  the  defendant  and  his  wife  had 
for  some  time  lived  apart,  and  had  mutually  agreed  to  do  so 
for  the  rest  of  their  lives,  and  that  the  wife  had  agreed  to  with 
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draw  a  libel  for  diToroe  pending  in  this  coorty  and  in  conoid* 
eration  thereof  the  defendant  had  agreed  to  allow  her  $300 
annually  during  her  life  for  her  maintenance  and  support ;  con- 
tained covenants  .by  the  defendant  to  suffer  his  wife  to  live  apart 
and  without  molestation  during  their  joint  Uves,  and  to  pay  to 
her,  or  to  the  plaintiff  for  her  use,  $300  annually,  in  at  least 
.semiannual  payments,  during  her  natural  life  ;  set  forth  certain 
conveyances  from  the  defendant  to  the  plaintiff  for  securing 
ihat  annuity;  and  by  which  the  plaintiff  covenanted  to  appro- 
priate the  proceeds  of  such  securities  to  the  payment  of  the 
annuity,  and  after  the  death  of  the  wife  to  reconvey  the  same 
to  the  defendant,  and  also  agreed  in  behalf  of  the  wife  that  she 
accepted  this  provision  made  for  her  support,  and  that  the  de* 
fendant  might  in  like  manner  live  apart  from  her. 

At  the  trial  in  this  court  it  appeared  that  in  1851  the  defend- 
ant's wife  filed  a  libel  for  divorce  on  the  ground  of  adultery, 
in  the  same  words  as  the  libel  mentioned  in  the  indenture,  but 
covering  the  subsequent  time,  and  in  January  1852  obtained 
thereon  a  decree  for  divorce  and  alimony,  and  within  a  month 
afterwards  married  another  man ;  that  the  securities  mentioned 
in  the  indenture  had  been  reconveyed  by  the  plaintiff  to  the 
defendant;  and  that  since  the  wife's  second  marriage,  her 
alimony  under  the  decree  of  divorce  had  been  reduced  by  the 
court,  on  petition  of  the  defendant,  to  a  nominal  sum. 

The  counsel  for  the  wife  in  both  libels,  and  who  was  ad^ 
mitted  to  have  been  authorized  to  act  for  her  in  the  matter, 
testified  that  while  the  second  libel  was  pending  he  had  nego- 
tiations with  the  defendant's  counsel  as  to  the  amount  of  ali- 
mony, which  was  finally  arranged  at  ^300  annually,  payable  in 
quarterly  instalments,  and  secured  to  his  satisfaction ;  that  notes 
for  the  first  two  instalments  were  given  and  afterwards  paid  by 
the  defendant ;  that  no  steps  were  taken  to  recover  the  sum  sti|> 
ulated  in  the  indenture  until  after  the  reduction  of  the  alimony 
as  aforesaid ;  and  that  he  understood  that  after  the  decree  for 
alimony  she  was  to  have  $300,  not  $600,  and  that  be  was  to 
give  up  the  indenture  when  security  was  given  for  the  alimony. 

Upon  this  evidencci  Metcalfy  J.  was  of  opinion  that  the  action 
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coald  not  be  maintained,  bat  reported  tbe  cafie  for  the  decision 
of  the  fall  conrt. 

O.  F.  Horner^  for  the  plaintiff.  1.  It  is  the  settled  law  of 
England,  that  coarts  of  law  and  equity  will  sustain  the  cove- 
nants of  a  husband  with  a  trusty  for  his  wife's  support,  in  arti- 
cles of  separation,  where  the  separation  exists  already  or  is  to 
be  immediate.  Rodney  v.  OhamberSj  2  East,  888.  Bateman  v. 
JBo55, 1  Dow,  235.  Westmeath  v.  Wesimeaih,  Jac.  186.  Qougk 
V.  Lambert,  10  Sim.  174;  Worralt  V.  Jadob,  3  Meriv.  268. 
Schdey  v.  Ooodman,  1  Bing.  849.  Wilson  v.  Mttshett,  8  B.  & 
Ad.  743.  Jee  v.  ThwrloWy  2  B.  &  C.  647.  Wilson  r.  Wilson,  14 
Sim.  416.  Eer  v.  Rnxton,  11  Eng.  Law  &  Eq.  220.  Sanders 
V.  Rodway,  16  Beav.  207.  Webster  ▼.  Webster,  1  Sm;  &  Qtf. 
489.  Clancy  on  Husb.  ft  Wife^  (1st  Amer.  ed.)  897,  399. 
3  Bright  on  Husb.  &  Wife,  80S. 

The  English  doctrine  has  been  affirmed  in  the  following 
American  cases  :  Po^  v.  TrtfftirU,  2  Mass.  15&.  EbUenbeck  v. 
Pixhy,  3  Gray,  ©31.  Baker  ▼.  Barney,  8  Jbbns.  72;  Anderson 
V.  Anderson,  1  Edw.  Cb.  380.  Ghamplin  V.  CkampHn,  Hoffm. 
Ch.  55.  Beach  v.  Beach,  2  Hill  (N.  Y.)  260.  Carson  t.  Mar- 
ray,  3  Paige,  483.  Rxygers  v.  Rogers,  4  Paige,  516.  Bhetthar 
ir.  Gregory,  2  Wend.  422.  Calkins  v.  Long,  22  6arb.  97.  Nich- 
ols V.  Palmer,  6  Day,  47.  Button  ▼.  HtUton,  8  Barr,  100.  i?to- 
A:er  V.  Cooper,  7  S.  &  R.  500.  Reed  v.  Beazley,  1  Blackf.  97. 
Career  V.  Carter,  14  Sm.  &  Marsh,  69.  Bivum  v.  Brown,  2 
Maryland  Ch.  316.  Chapman  v.  Gray,  8  Georgia,  341.  5e«fe 
V.  m/5on,  14  Ohio,  257. 

The  compromise  of  a  soit  by  the  wife  has  been  held  a  good 
consideration  for  such  covenants,  even  against  creditors.  Wil- 
son V.  Wilson,  14  Sim.  405.  JodreU  v.  Jodrellj  9  Beav*  45* 
Page  V.  Trufant,  2  Mass.  159.  Bee  also  2  Bright  on  Hasbi 
&  Wife,  383-335;  BeU  on  Hasb.  &  Wife^  53t-535;  Ftamih 
ion  V.  Frampton,  4  Beav.  287. 

The  objections  against  the  policy  of  articles  of  separation 
have  been  fortified,  if  not  caused,  by  difficulties  arising  iBrom  the 
province  of  the  ecclesiastical  courts ;  by  special  provisions  as  to 
fhture  separation ;  and  by  the  doctrine  that  affcer  the  execution 
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of  a  deed  of  separation  the  wife  was  to  all  intents  a  feme  sole. 
And  such  objections  are  uniformly  accompanied  by  a  deolara* 
tion  that  the  validity  of  proper  attidea  of  separation  is  too 
clearly  established  to  be  qvestioaed*  St.  John  v.  St.  John^  11 
Ves.  5%.    2  Bright  on  Husband  &  Wife,  SS8. 

2.  The  wife's  divorce  and  second  marriage  are  no  bar  to  that 
action  on  the  unqualified  covenant  of  the  husband  to  pay  het 
an  annuity  during  het  life^  Jee  v.  TJnyrbna^  2  B.  &  C.  547. 
Wilson  V.  MusheU,  3  B.  &  Ad.  743.  BlaJeer  v.  Cooper,  7  8.  & 
E.  60a  Babeock  v.  Smithy  22  Pick.  61.  Bishop  on  Mar.  & 
Div.  §  670. 

3.  No  agreement  to  substitute  tiie  decree  of  alimony  for  the 
eovenant  in  the  artioles  is  shown ;  and  if  it  was,  it  would  be 
ineffectual  without  the  wife's  consent.  Seagrave  v.  Seagrave^ 
13  Yes.  439.  CcilMns  v.  Long^  22  Barb.  109.  Eastman  v. 
Wriglkii  6  Pick.  322.     Grover  v.  Grovery  24  Pick.  366. 

H.  C.  HutchinSy  for  the  defendant  1.  Articles  of  separation 
have  never  been  recognized  in  this  commonwealth,  and  the 
court  will  not  adopt  a  policy  which  has  always  been  regretted 
^ven  where  it  has  been  most  fully  established.    Evans  ▼.  Euans^ 

1  Hagg.  Consist  36.  Jbs  v.  Thurlow^  2  B.  &  C.  547.  Durani 
V.  TUley,  7  Price,  677.  St.  John  v.  St.  Jbhn^  11  Ves.  626.  We^ 
mealh  v.  Westmeath^  1  Dow  &  Qack,  619l     Rodney  v.  Chambers^ 

2  East,  283.  Worrall  v.  Jacobj  3  Meriv.  268.  Jones  v.  Waitj  7 
Scott,  317.  Rogers  v«  Rogers^  4  Paige,  516.  ChampUn  v. 
ChampHn,  Hofitn.  Cbw  65.  Heyer  v.  Bwrger^  Hoffm.  Ch.  1.  Jfi/^ 
ler  V.  MUler^  Saxton,  386.  Hope  v.  fibpe,  22  Beav.  351.  2 
Story  on  Eq.  §^  1427,  1428*  Articles  of  separation  have  been 
upheld  in  England  on  account  of  the  difficulty  and  expense  of 
]»ocuring  divorces,  reasons  which  do  not  exist  here.  Ames  v% 
QietOy  6  Met  320.  To  uphold  them  would  allow  man  and  wife 
to  beparate  for  any  cause,  and  encourage  and  confirm  the  sep- 
aration by  a  fund  set  apeirt  for  the  purpose. 

Artides  in  contemplation  of  future  separation  have  always 
been  held  void.  Florentine  v.  WUson^  Hill  &  Denio,  303.  West- 
meath  v.  Salisbury^  5  Bligh  N.  R.  339.  And  what  is  the  differ- 
ence in  policy  between  a  past  and  a  future  separation  ?  Jones 
▼.  Wait,  7  Scott,  317. 
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These  articles  are  void  because  they  do  not  show  a  saffictent 
cause  for  the  separationu    Jones  v.  Waitj  7  Scott,  817. 

2.  The  agreement  of  the  defendant  to  pay  the  annuity  is 
based  on  the  relation  of  husband  and  wife  in  a  state  of  sep- 
aration, and  his  duty  to  support  her.  But  that  status  has  been 
entirely  changed  by  the  divorce  and  second  marriage,  which 
have  annulled  the  articles  and  discharged  the  defendant  from 
his  liability.  QiamuHid  v.  Charruofud^  1  N.  Y.  Leg.  Obs.  134. 
Easting's  v.  Orde^  11  Sim.  205. 

Reconciliation,  without  any  act  of  cancellation,  annuls  arti- 
cles of  separation  and  rights  growing  out  of  them,  even  tboagh 
the  articles  be  so  expressed  as  to  provide  for  the  wife  during  her 
life;  because  such  articles  are  based  on  separation,  and  by 
reconciliation  new  obligations  arise,  inconsistent  with  separa* 
tion ;  a  fortiori  new  obligations  by  divorce  and  second  mar- 
riage. St.  John  v.  St.  John,  11  Ves.  521.  Westmeath  v.  Salis-^ 
bury,  5  Bligh  N.  R.  339.  Shelford  on  Mar.  &  Div.  629.  Clancy 
on  Husb.  &  Wife,  414.  Fletcher  v.  Fletcher,  2  CJox  Ch.  9a 
BiUeman  v.  Rossj  1  Dow,  235. 

3.  It  appears  from  the  testimony  of  the  plaintiflf 's  counsel  that 
the  indenture  was  retained  only  as  security  for  the  payment  of 
the  alimony ;  and  that  being  diminished  to  a  nominal  sum,  no 
action  can  be  maintained  on  the  indenture  to  recover  the  an- 
nuity. 

Dbwey,  J.  The  contract  sought  to  be  enforced  is  one  for  the 
separate  maintenance  of  the  wife,  made  between  husband  and 
wife  through  the  intervention  of  a  trustee,  in  whose  name  this 
action  is  brought  It  was  an  agreement  for  their  living  apart 
during  their  joint  lives,  and  contained  a  covenant  on  the  part 
of  the  husband  that  he  would  suffer  this  without  any  molesta- 
tion of  the  wife  on  his  part,  and  would  pay  to  the  plaintifif  for 
her  use  ^300  per  annum  during  her  life,  for  her  maintenance 
and  support;  the  wife  also  on  her  part  covenanting,  through  the 
plaintiff,  that  she  would  allow  the  husband  to  live  separate  with- 
out molestation  from  her,  and  accepting  the  provision  thus  made 
for  her  support  It  further  appeared  that  the  parties  had,  for 
some  time  previous  to  the  execution  of  this  agreement,  actually 
lived  separate  and  aparc 
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It  mnst  be  assamed  that  such  a  oontract  woold^  by  the  well 
settled  law  of  England,  be  held  valid,  although  obnoxiona  cer- 
tainly to  very  grave  objectioDB,  arising  from  the  relations  of  the 
respective  parties  and  the  impolicy  of  famishing  facilities  for  a 
continued  separation  of  those  whose  solemn  obligations  and 
duties  have  united  them  as  members  of  one  family.  Numerous 
decisions  are  found  in  different  states  of  the  Union  in  accord- 
ance with  the  En^h  doctrine.  But  in  the  view  we  have 
taken  of  the  merits  of  the  case  upon  other  points,  it  has  become 
unnecessary  to  consider  at  large  the  question  of  the  validity 
of  such  contracts  in  Massachusetts. 

Assuming  this  contract  to  have  been  valid  in  its  inception,  the 
question  arises  whether  the  subsequent  acts  of  the  parties  thereto 
have  not  discharged  the  defendant  from  any  further  liability 
upon  this  contract  to  make  the  annual  payment  therein  stipur 
lated. 

The  principal  grounds  of  defence  relied  upon  by  the  defend- 
ant are :  1st.  The  renewal  on  the  part  of  Mrs.  Wyman  of  her 
application  for  a  divorce  from  the  bonds  of  matrimony  upon  the 
alleged  ground  of  adultery  on  his  part,  and  her  obtaining  such 
decree  of  divorce ;  2d.  The  subsequent  marriage  of  Mrs.  Wyman 
to  another  person,  with  whom  she  now  cohabits,  and  who  is 
bound  to  support  her;  3d.  The  agreement  and  understanding 
of  both  parties  that  upon  the  obtaining  of  such  divorce,  and  a 
decree  for  alimony  to  be  paid  her,  such  decree  for  alimony  was 
in  lieu  of  the  provision  for  her  maintenance  that  was  contained 
in  the  articles  of  separation. 

As  to  the  first  and  second  of  these  grounds,  no  controversy 
exists  on  the  facts ;  but  the  question  is  of  the  legal  operation 
of  those  facts.  The  plaintiff  insists  that,  as  matter  of  law,  these 
facts  do  not  affect  the  liability  of  the  defendant  to  pay  to  his 
late  wife  the  annual  sum  stipulated  to  be  paid  to  her  for  her 
support  and  maintenance. 

We  are  referred  to  the  case  of  Jee  v.  Tliurlow^  2  B.  &  C.  547, 
as  sustaining  the  view  that  such  subsequent  divorce  and  mar- 
riage afterwards  by  the  wife  to  another  person  do  not  dis- 
charge the  former  husband  from   a  continued  liability  on 
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promise  like  the  present  That  case  differs  from  the  preBent 
in  that  the  subsequent  divorce  was  obtained  by  the  husband  on 
his  appllcationi  It  might  properly  be  held  that  the  husband 
could  not  thus  defeat  his  own  covenant  to  pay  hid  vdfe  an 
annual  sum  during  her  life.  Again^  it  i&  to  be  remarked  that 
the  divorce  there  obtained  was  only  a  divorce  a  mensa  el  thora. 
The  relation  of  husband  and  wife  still  existed,  though  in  a 
modified  form^  and  the  efiect  of  the  divorce  was  not  such  as  to 
authorize  the  wife  to  marry  agaiki,  and  it  left  her  equally  depend- 
ent upon  her  husband  for  support  as  befote. 

The  case  of  Blaker  v.  Cooper^i  *7  S.  &  B.  500,  is  more  relied 
upon,  and  is  mor6  in  point  In  that  case  an  action  was  sus- 
tained upon  Buch  a  bond  and  articles  of  separation,  in  which 
the  husband  covenanted  to  pay  a  certain  sum  annually  for  the 
use  of  the  wife^  ^  during  the  term  of  her  natural  life,"  notwith- 
standing a  subsequent  divorce  between  the  parties  and  her  sub- 
sequent marriage  to  another  person,  the  court  holdiiig  that  those 
facts  did  not  discharge  the  liability  of  her  fltat  husband  upon 
his  bond.  It  does  not  appear  from  the  case  as  ifeported  which 
party  applied  for  and  obtained  the  divorce.  Another  fact  how- 
ever does  appear,  which  may  be  thought  of  some  importance, 
that,  as  a  consideration  for  the  agreement  on  the  part  of  the 
husband  to  pay  her  a  certain  annual  sum  during  her  life,  she 
released  her  right  of  dower  in  his  ^al  estate. 

On  the  other  side,  the  atgument  is  pressed  upon  us  that  this 
agreement  on  the  part  of  the  husband  Was  based  upon  the  exist- 
ing relations  between  the  parties  as  husband  and  wife,  and  his 
duty,  as  long  as  that  relation  existed,  to  support  the  wife ;  that 
the  <livorce  of  the  parties  fVom  the  bond  of  matrimony  changed 
that  relation  ;  and  that  upon  such  decree  of  divorce  she  would 
be  entitled  to  her  support  and  maintenance  in  another  form, 
by  an  allowance  of  alimony,  an  allowance  which  might  exceed 
in  amount  the  sum  agreed  to  be  paid  under  the  articles  of  sep- 
aration, and  be  paid  at  more  frequent  intervals.  These  facts,  in 
connection  with  the  further  fact  that  immediately  afljer  obtain- 
ing such  divorce  she  had  married  another  person,  it  is  contended 
should  per  se  discharge  the  further  liability  of  her  first  husband 
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lo  p^j  her  fhd  atiniaal  allowance  originally  etipnlated  to  be 
{laid. 

Whether  these  facts  standing  alone  —  that  is,  a  mere  divorce 
hnd  subsequent  marriage — would  be  held  to  discharge  the 
defendant  from  liability  in  the  present  action,  is  certainly  ques- 
tionable. Although  there  are  many  reasons  that  might  be  urged 
to  support  that  position,  yet  it  may  be  that  the  bond  is  too  abso- 
lute in  its  terms  to  be  thus  limited  to  the  period  of  the  contin* 
aanoe  between  the  parties  of  the  relation  of  husband  and  wife. 
The  weight  of  authority,  so  far  as  presented  in  the  argument  ol 
the  ease)  would  seem  to  that  effect. 

This  has  led  us  to  isonsider  the  other  portions  of  the  defence, 
and  those  whhth  are  peculiar  to  the  present  case.  The  facts 
alre^idy  alluded  to  are  to  be  taken  id  connection  with  those 
which  we  are  ab(>ut  to  state.  The  fact,  recited  in  this  inden- 
ture as  this  consideration  of  the  agreement  to  pay  Mrs.  Wyman 
$300  annually  during  her  life,  that  the  wife  had  agreed  to 
withdraw  a  lilyel  for  ditorce  then  pending  in  this  court,  is  to 
be  considered  in  deciding  the  questioti  of  the  defendant's  lia- 
bility. The  libel  was  for  the  time  withdrawn,  but  the  same 
libel,  that  is,  a  libel  in  tctidetn  verbis^  '^as  subsequently  filed 
anew,  ismbracing  all  the  allegations  in  the  former  libel,  and 
only  Yaried  in  its  effect  by  the  date,  which  could  extend  the 
charges  to  a  later  period  of  time^  but  included  all  that  were  set 
forth  in  the  first  libel.  Upon  obiainihg  a  decree  for  divorce 
upon  this  second  application,  she  claimed  an  allowance  for  ali- 
mony;  Such  alimony  was  allowed,  and  ordered  to  be  paid  her 
quarteryearly  by  the  defendant  It  is  shown  that  the  sum 
fixed  to  be  the  amount  of  the  alimony  Was  finally  a  matter  of 
arrangement  between  the  parties ;  that  it  was  to  foe  the  same 
sum  as  was  to  be  paid  under  the  articles  of  separation,  the  sum 
of  $300  annually.  It  is  admitted  that  it  was  not  an  additional 
allowance  of  $300,  and  that  it  was  not  the  expectation  or  un- 
derstanding of  the  parties  that  Mrs.  Wyman  should  have  $300 
as  alimony,  payable  quarteryearly  under  this  decree,  and  also 
the  further  sum  of  $300  annually  under  the  stipulations  of  the 
articles  of  separation.     It  is  conceded  that  only  one  sum  of 
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^300  10  properly  demandable  of  the  defendant ;  bat  it  is  said 
that  the  defendant  failed  to  give  security  for  the  fntnre  payment 
of  the  alimony,  although  he  did  so  as  to  the  first  two  payments, 
which  were  actually  received  by  Mrs.  Wyman,  and  embraced 
more  than  the  period  bef<He  her  second  marriage. 

As  it  seems  to  us,  the  wife  did  accept  this  decree  for  alimony 
in  lieu  of  the  provision  for  her  support  and  maintenance  in  the 
articles  of  separation.  She  acted  upon  the  miderstanding  that 
such  was  to  be  the  effect  of  the  divoroe  and  decree  for  alimony. 
She  received  the  first  two  quarters'  allowance  under  that  decree. 
As  it  is  conceded  they  were  not  both  to  exist  as  liabilities  of 
the  husband ;  by  accepting  the  latter  and  enjoying  its  benefits, 
she  discharged  the  former.  Subsequently  to  the  mannage  of 
Mrs.  Wyman  to  another  husband,  this  court  has  thought  proper 
to  reduce  the  amount  of  alimony  to  a  nominal  sum,  and  for  the 
reason  that  it  was  not  necessary  or  proper  to  charge  her  former 
husband  for  her  future  support 

Under  these  circumstances,  Mrs.  Wyman  seeks  again  to 
revive  the  old  obligation  for  her  maintenance,  found  in  the  arti- 
cles of  separation.  This,  we  think,  she  cannot  do.  The  appli- 
cation for  a  divorce  and  alimony  was  her  own  affair,  a  voluntary 
act  of  hers,  instituted  for  her  benefit.  So  long  as  she  remained 
unmarried,  no  ground  existed  for  lessening  the  amount  of  such 
alimony,  whiJe,  of  course,  it  was  open  to  her  application  foi 
increase  for  good  cause.  By  her  act  of  subsequent  marriage, 
she  secured  herself  other  resources  for  her  support,  and  thus  vol- 
untarily furnished  the  ground  for  the  reduction  of  the  alimony. 

Upon  the  whole  case,  as  disclosed  by  the  evidence  and  the 
conceded  facts,  the  court  are  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover  in  this  action. 

Judgment  for  the  defendant. 
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Jambs  O'Connor  vs.  Calvin  Varnet. 

A  Jodgment  fbr  the  defendant  in  an  action  for  work  done  under  a  contract,  npon  the 
gnnind  of  imperfect  ferfermanoe  of  the  wwk,  is  a  bar  to  a  Bnbeequent  action  by  him  to 
recover  damages  for  Buch  nonperfonnance. 

Action  op  contract  to  recover  damages  for  Varney's  failure 
to  build  certain  additions  to  a  house  according  to  the  terms  of 
a  written  contract  between  the  parties.  Answer,  a  judgment 
recovered  by  O'Connor  in  an  action  brought  by  Vamey  against 
him  on  that  contract  to  recover  the  price  therein  agreed  to  be 
paid  for  the  woric,  in  defence  of  which  O'Connor  relied  on  the 
same  nonperformance  by  Varncy,  and  in  which  an  auditor  to 
whom  the  case  was  referred,  and  upon  whose  report  that  judg- 
ment was  rendered,  found  that  Varaey  was  not  entitled  to 
recover  under  the  agreement,  by  reason  of  the  work  having  been 
so  imperfectly  done  that  it  would  require  a  greater  sum  than 
the  amount  sued  for  to  make  it  correspond  with  the  contract 

At  the  trial  of  this  action  Bigelow^  J.,  upon  the  inspection  of 
the  auditor's  report  and  the  record  in  the  former  action,  ruled  that 
that  judgment  was  a  bar,  and  ordered  a  verdict  for  the  defend- 
ant, which  was  returned,  and  the  plaintiff  alleged  exceptions. 

G.  O.  Thomas^  for  the  plaintiff. 

X  W.  Hubbctrdj  for  the  defendant. 

Shaw,  C.  J.  The  presiding  judge  rightly  ruled  that  the  for* 
mer  judgment  was  a  bar  to  this  action.  A  party  against  whom 
an  action  is  brought  on  a  contract  has  two  modes  of  defending 
himself.  He  may  allege  specific  breaches  of  the  contract  declared 
upon,  and  rely  on  them  in  defence.  But  if  he  intends  to  claim, 
by  way  of  damages  for  nonperfonnance  of  the  contract,  more 
than  the  amount  for  which  he  is  sued,  he  must  not  rely  on  the 
contract  in  defence,  but  must  bring  a  cross  action,  and  apply 
to  the  court  to  have  the  cases  continued  so  that  the  executions 
may  be  set  off.  He  cannot  use  the  same  defence,  first  as  a 
shield,  and  then  as  a  sword.  Bennett  v.  Smithy  4  Gray,  50. 
Sargent  v.  Fitzpatrtck^  4  QtbJj  511.  Sawyer  v.  Woodbury 
7  Gray,  499.  Exeqiaions  overruled. 
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President,  Directors  and  Company  op  the  Merchants'  Bank 
OP  Nbwburyport  V8.  Joshua  T.  Stevbnson  &  others. 

It  ieemt,  that  the  parment  of  dividends  and  preferred  debts  in  insolvencv  oat  of  the  estate 
of  a  noanufacturing  corporation  does  not  diminish  the  liability  of  its  directors  nndar  the 
Rev.  St8.  e.  38,  §  25,  for  the  excess  of  its  debts  over  its  capital  stock. 

The  liability  of  directors  of  a  maoofactaring  corporation  under  the  Rer.  Sts.  c.  88,  §§  25,  89, 
81,  for  the  excess  of  Its  debts  over  Ita  capital  stock,  most  be  enfoiced  by  biil  in  eqoitj^ 
and  not  by  action  at  law,  if  the  debts  ibr  which  the  directors  an  so  liable  amount  to 
more  than  such  excess. 

Action  op  tort  apon  the  Bev.  Sts.  e.  88,  ^  29,  against  the 
directors  of  a  manufaeturing  corporation.  Writ  dated  January 
IStb  1856. 

The  declaration  set  forth  the  making  by  the  Gtendan  Roll* 
ing  Mill,  on  different  days  between  September  Idth  and  No- 
vember 15th  1852,  of  four  promissory  notes  to  the  plaintiflb, 
and  the  liability  of  that  corporation  to  them  at  the  time  of  the 
making  of  each  note ;  the  amonnts  of  the  capital  stock  actually 
paid  in,  and  of  the  debts  of  the  corporation ;  that  such  debts 
exceeded  the  amount  of  such  capital  stock;  and  **that  the 
defendants,  at  the  time  said  note  was  made,  were  officers  of 
said  corporation,  to  wit,  the  directors  thereof,  whereby  and  by 
force  of  the  statute  in  such  case  made  and  provided  the  defend- 
ants became  liable  to  pay  to  the  plaintifis  the  amount  of  said 
note  and  interest  thereon,  and  an  action  has  accrued  to  the 
plaintiffs  to  have  and  demand  the  same  of  the  defendants.^ 

The  defendants  severally  demurred  to  ibe  dedaration,  and 
assigned  the  following  causes  of  demurrer: 

1st.  That  it  did  not  appear  that  at  the  time  when  this 
action  was  brought  the  debts  owed  by  the  corporation  did 
exceed  the  amount  of  its  capital  stock  actually  paid  in,  or,  if 
such  excess  had  at  any  previous  time  existed,  that  the  whole 
debt  ot  the  corporation  had  not  then  been  reduced  to  the 
amount  of  its  said  capital  stock. 

2d.  That  it  appeared  that  at  the  times  of  contracting  the 
several  debts  of  the  corporation,  mentioned  in  the  declaration, 
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there  were  other  oreditorQ  of  the  corp<wation,  having  claims  simi- 
lar to  the  ple^lntiifsi  who  were  not  made  parties  to  this  suit. 

3d.  That  such  creditors  were  entitled  to  claim  of  the  defend- 
ant and  the  other  directors  of  the  corporation,  a  proportional 
payment  of  their  respective  demands,  on  ajecoant  of  the  said 
alleged  cj^ccbb  ;  and  that  their  rights  and  the  plaintif&^  and  the 
liabilities,  if  any,  of  the  defendant  and  the  other  directors  of  the 
corporation  to  them,  could  |iot  be  determined  at  law,  but  only 
by  bill  in  equity. 

The  cas^  was  submitted  to  the  dedsion  of  the  court  upon  the 
declaration  and  the  demurrers,  and  the  following  facts,  which  it 
wp^s  i^greed,  for  the  purposes  of  this  hearing,  should  be  con- 
sidered as  if  alleged  in  the  declaration  and  admitted  by  the 
demurrers : 

Said  mfmnfacttirlng  corporation  was  chartered  in  March  1847 
with  a  capital  of  $500,000,  all  but  $800  of  which  was  actually 
paid  in ;  went  into  operation  and  continued  in  business  until  the 
].Qth  pf  December  1854,  when  it  stopped  payment;  aud  two 
days  afterwards  went  into  insolvency,  and  had  assignees  duly 
Appointed  under  Si.  1851,  c.  337,  At  the  times  of  the  making 
of  the  four  notes  deqlared  on,  and  of  the  commencement  of 
tixd  proceedings  in  insolvency,  the  debts  of  the  corporation  ex- 
iseeded,  in  different  amounts,  such  capital  stock.  Before  this 
action  was  commenced,  the  whole  amount  of  the  debts  of  the 
porporatipn  had  been  reduced  by  the  payment  of  preferred 
debts  and  of  dividends  to  leas  than  the  amount  of  such  capi- 
tal stock. 

J3.  R.  OwrUs  Sf  F.  C>  Lmng%  for  the  defendants. 

O.  B.  Ooodrieht  for  the  plaintiflbt  1»  Whenever  an  excess  of 
indebtment  beyond  the  capital  stock  of  a  manufiE^ctnring  corpo- 
ration shall  exist,  ^  the  directors,  under  whose  administration  it 
shall  happen,  shall  be  jointly  and  severally  liable  to  the  extent 
of  such  excess,  for  all  the  debts  of  the  company  then  existing, 
and  for  all  that  shall  be  contracted,  so  long  as  they  shall  respec- 
tively continue  in  office,  and  until  the  debt  shall  be  reduced  to 
the  said  ajmount  of  the  capital  stock."  Rev.  Sts,  c.  38,  §  25. 
St.  1839,  e.  63,  $  8.  Mllldam  Fouwity  v.  Bov^v,  21  Pick.  4oi 
20* 
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The  liability  of  the  directors  from  an  excess  of  indebtment 
attaches  at  the  time  when  the  debt  is  contracted,  and  not  at 
the  commencement  of  an  action  for  its  recovery.  The  plaintiffs 
aver  the  existence  of  an  excess  of  indebtment  at  the  time  their 
debt  was  contracted ;  a  subsequent  redaction  does  not  discharge 
the  liability,  but  only  protects  the  officers  from  debts  subse- 
quently incurred  within  that  limit  Bev.  Sts.  c.  38,  §§  16,  19. 
20, 22.  The  reduction  must  be  by  the  act,  and  out  of  the  pri- 
vate fundsi  of  the  directors ;  not  by  payments  made  by  an  as- 
signee in  insolvency  of  the  corporation.  Siedman  v.  EveUik^  6 
Met  120.     OuHU  v.  Harlow^  12  Met  5. 

2.  Any  creditor,  whose  debt  has  been  contracted  while  the 
excess  of  indebtment  continued,  may  have  an  action  at  law 
against  the  directors  under  whose  administration  the  excess  was 
created.  The  words  of  the  statute  upon  this  point  are  explicit 
^  When  any  of  the  officers  of  any  manufacturing  corporation 
shall  be  liable,  by  the  provisions  of  this  chapter,  to  pay  the  debts 
of  such  company,  or  any  part  thereof,  any  person  to  whom  they 
are  so  liable  may  have  an  action  on  the  case  against  any  one  or 
more  of  the  said  officers;"  Bev.  Sts.  c.  38,  §  29;  or  ^may, 
instead  of  the  proceedings  mentioned  in "  §§  29  &  30,  *<  have 
bis  remedy  against  the  said  officers  or  stockholders  by  a  bill 
in  equity."  §  31.  The  same  election  of  remedies  was  given 
by-iS.  1829,  c.  53,  §  11. 

The  cases  of  Harris  v.  First  Parish  in  Dorchester^  23  Pick. 
112,  and  Crease  v.  Babcock^  10  Met  031,  arose  under  the  Bev. 
Sts.  c.  36,  §§  30,  31,  which  merely  declared  a  liability,  without 
specifying  the  remedy.  This  is  more  like  a  claim  against  the 
directors  of  a  bank  under  c.  36,  §  11,  which  expressly  authorizes 
a  creditor  to  pursue  his  remedy  by  action,  or  by  bill  in  equity, 
at  his  election. 

It  does  not  appear  that  any  other  creditors  who  may  have 
claims  against  the  defendants  will  ever  assert  their  rights.  If 
they  should,  the  defendants,  whenever  they  shall  have  paid  to 
the  extent  of  their  liability,  may  plead  such  payment  in  answer, 
and  in  discharge  of  any  additional  liability.  Even  if  equity 
might  have  been  resorted  to^  yet  the  plaintiffs  have  a  right, 
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Merchant**  Bank  «f  Hcurbntjiport  jk  StenDson  &  others. 

nader  the  statute,  to  proceed  at  law,  until  restrained  by  other 
creditors  asking  the  assistance  of  the  coart,  or  by  the  defendants 
bringing  their  suit  against  all  the  creditors  in  like  condition 
with  the  plaintiffs,  with  an  offer  to  pay  if  liable;  in  either  of 
which  events  the  plaintiffs  would  be  entitled,  by  reason  of  their 
diligence  in  asserting  thefar  legal  rights,  to  priority  of  payment, 
or,  at  least,  to  their  costs. 

Shaw,  C.  J.  The  reductioa  of  the  debts  within  the  capital 
stock  by  dividends  and  payments  by  the  assignees  was  not  such 
a  reduction,  within  the  meaning  of  the. statute,  as  to.  exempt  the 
defendants  from  liability. 

But  we  are  of  opinion  that  an  action  at  law,  under  the  cir- 
ctunstances  of  this  case,  will  not  lie.  The  statute  says  that 
^  any  person  to  whom  they  are  so  liable  may  have  an  action  on 
the  case  against  any  one  or  more  of  the  said  officers."  Rev* 
Sts.  c.  33,  §  29.  But  taking  this  section  in  connection  with 
§  31  of  the  same  chapter,  authorizing  a  bill  in  equity  instead 
of  such  action  at  law ;  and  with  c.  81,  ^  8,  giving  this  court 
jurisdiction  in  equity  in  all  ^  cases  in  which  there  are  more  than 
two  persons  having  distinct  rights  or  interests,  which  cannot  be 
justly  and  definitely  decided  and  adjusted  in  one  action  at  the 
common  law;''  we  are  of  opinion  that  the  plaintiffs'  remedy  is 
in  equity. 

Here  all  the  directors  are  liable.  It  is  like  Crease  v.  Babcock^ 
10  Met.  533,  except  that  in  that  case  the  defendants,  stock- 
holders, were  liable  in  various  amounts;  whereas  here  the 
directors  are  liable  for  the  whole  amount  for  which  any  are 
liable.  But  the  cases  are  alike  in  this,  that  there  are  various 
parties,  having  several  and  unequal  claims  against  a  common 
fund.  That  fund  here  consists,  by  statute,  of  the  excess  of  the 
debt  over  the  capital ;  and  the  claims  of  the  creditors,  by  the 
case  stated,  greatly  exceed  that  fund.  Harris  v.  First  Parish 
in  Dorchester^  23  Pick.  112.  Atlas  Bank  v.  Nahant  Sanky  23 
Pick.  488.  Crease  v.  Babcock^  10  Met.  631.  Thayer  v.  Union 
Tbol  Co.  4  Gray,  76.  Demurrers  sustained^ 


Soe  Merchant^  Bank  t.  Stevenson^  5  Alleu,  825. 
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Edwabd  H.  XiooT  v$.  JossFB  O.  Wtatt  &  aootben 

If  notic0  of  an  intentioo  to  Ukt  the  fcor  debtov'a  cath  is  ««rred  vpon  Uit  creditor  len  tern 
A  mile  fh)in  the  place  of  examination,  the  time  allowed  htm  for  travel,  under  8l  IMft 
&  444,  §  4,  need  only  be  a  pioporCieiMte  ftaction  of  an  hour. 

Xpoer  debtor  vhe  hm^  panwMot  to  SL  ItM,  e.  A44,  entered  into  a  recognisance  to  dcMver 
himself  up  within  nine^  days  for  examination,  giving  notice  to  his  creditor  and  makings 
no  default,  and  to  abide  the  final  order  of  the  magistrate,  and  who  does  attend  before 
the  magistmie,  h  not  bewid  to  eanender  hiweelf  to  CIm  officer  ttntfl  the  tnagletnU  km 
certified  a  refusal  to  admit  him  to  the  poor  debton*  oatli.   . 

Action  op  contract  upon  a  recognizance,  entered  into  on 
the  16th  of  February  1856  by  Wyatt  as  principal  and  the  other 
defendant  as  surety  before  a  commissioner  of  insolvency ;  recit- 
ing the  recovery  of  a  judgment  by  Jacot  against  Wyatt  in  the 
superior  court,  and  the  issuing  thereon  of  an  execution,  upon 
which  Wyatt  was  arrested  and  brought  before  the  commia- 
sionerj  and  conditioned  that  Wyatt  should  "within  ninety 
days  deliver  himself  up  for  examination,  giving  notice  to  his 
creditor,"  as  provided  by  St.  1855,  c.  444,"  "  and  making  no 
default  at  any  time  fixed  for  his  examination,  and  abide  the 
final  order  of  the  magistrate  thereon." 

The  case  was  submitted  to  the  judgment  of  the  court  upon 
the  recognizance,  the  statements  in  which  were  admitted  to  be 
true,  and  the  following  facts : 

On  the  application  of  Wyatt,  the  commissioner  issued  a  no 
tice  to  the  plaintiff  of  Wyatt's  desire  to  take  the  poor  debtors* 
oath  at  the  commissioner's  office  at  ten  o'clock  in  the  morning 
on  the  14th  of  May;  and  this  notice  was  served  at  fifty  minutes 
past  eight  o'clock  on  the  same  morning  upon  the  plainti£r's 
attorney  at  his  office,  which  was  less  than  one  sixth  of  a  mile 
from  the  office  of  the  commissioner. 

Wyatt  appeared  at  the  time  and  place  appointed,  and  wa« 
examined  under  oath  by  the  commissioner,  but  the  plaintiff  did 
not  appear,  either  in  person  or  by  attorney,  and  the  examination 
was  adjourned  by  the  commissioner  to  May  15th,  thence  to  May 
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16th,  and  again  to  Majr  S3d,  at  all  which  timet  Wyatt  duly 
appealed,  but  tiie  plaintiff  appeared  at  none  of  them,  either  in 
person  or  by  attorney ;  and  on  the  23d  of  May  the  eommisBioner 
lefnsed  to  administer  the  poor  debtors^  oath  to  Wyvttt;  bat  the 
exeentioa  on  which  Wjratt  had  been  aneeted  havi^ig  been  r^ 
turned  to  eonrt»  and  there  being  no  execution  or  precept  npo  • 
which  the  commiseipner  ooold  tndorf»  any  eerti&oate  of  eiu^ 
refaaal,  the  oommisflioner  made  no  cerdficate  or  order  in  ti 
eaee^  and  bai  made  none  linee. 

SL  W.  PdAm  Sr  T.  R  Nu^r,  for  the  plaintiff 

J.  H.  Bradley^  for  the  defendants. 

Mbbbioc,  J«  L  The  offioial  notice,  ietoed  by  (he  oommis« 
Moner  of  insolrenoy  to  the  plaiotiff,  that  the  defendant  had  been 
arrested  on  an  exeontioo  in  his  fevor,  and  desired  to  take  the 
oath  for  the  relief  of  poor  debtors,  was  seasonably  eerved  npon 
his  attorney.  By  the  statnte,  the  serrjoe  tmist  be  snade  at  least 
one  honr  before  the  time  appointed  for  the  examination  of  the 
debtor,  with  an  additional  alfowanoe  of  tiaie  for  travel  at  the 
rate  of  one  day  for  every  twenty-fonr  miles  to  be  travelled. 
BU  1656,  c  444,  §  4.  In  both  of  these  partienlars  the  require^ 
ments  of  the  law  were  complied  with.  The  ootioe  was  served 
npon  the  plaintiff's  attorney  an  hopr  and  ten  minntes  before  the 
time,  and  within  one  sixth  of  a  mile  of  the  place  appointed  for 
the  debtor's  examination.  It  ie  urged  for  the  plaintiff  that  this 
was  insufficient,  beoanse,  upon  a  just  interpretation  of  the  pro^ 
visions  of  the  statute,  he  was  entitled  to  one  fnll  honr  for  his 
travel ;  claiming  that  in  the  computation  of  the  rate  at  which 
the  allowam^  is  to  be  made,  the  day  is  to  be  divided  only  into 
hours,  and  that  firaetions  of  houra  are  not  to  be  taken  into 
eonsidemtioB*  But  there  is  no  reason  which  calls  for  or  can 
justify  such  a  oonstraetion*  The  language  of  the  statute  is 
plain  and  unambiguous,  and  perfectly  in  aceordance  with  the 
manifest  intent  of  the  legislstore  that  relief  should  be  promptly 
afforded  to  aa  imprisoned  debtor,  it  does  not  contain  a  word 
which  has  a  tendency  to  impose  a  limitation  upon  the  division 
of  a  day  into  any  known  or  appreoiafaie  aectiooB  of  time,  or  to 
show  that  for  this  purpose  hours  are  to  be  frefeired  to  minutes. 
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If  it  be  BQggested  that,  by  reaarting  to  tbe  more  minute  dJ/ritioDt 
the  time  allowed  to  tbe  creditor  may  be^  as  it  was  in  tiie  pros* 
ent  case,  very  brief,  the.)decistTe  answer  is,  that  was  the  very 
object  and  purpose  for  whieh  tbe  statute  was  eotcted.  Notfaiog 
is  more  a|:^areDt  than  that  its  c^ief  end  and  desigQ  was  to 
secure  to  the  debtor,  with  the  least  practicable  delay  in  the 
progress  of  the  summary*  prooesa  which  it  provided,  a  dischaige 
fr6m  his  impiisoBment  It  may  be  well  however  to  recollect, 
that,  in  conformity  to  the  interpretation  heretofore  given  to  the 
provisions  of  a  previous  statute  to  which  the  present  is  in  many 
respects  similar,  the  plaintiff's  attorney  had  in  fact  more  than 
two  honrs^  notice  before  the  oath  could  have  iieen  lawfully 
administered  to  the  debton  He  had  the  whole  of.  the  hour  sue- 
oeeding  the  one  named  in  the  notice,' during  which  it  was  hb 
right  to  appear  and  interpose  objections,  to  the  allowance  of 
the  relief  which  was  sought  by  the  debtor.  Hobbs  v.  Fogg^  6 
Gray,  25L 

2.  But  it  is  contended  for  the  plaintiflf  that  the  recognizance 
entered  into  by  Wyatt  was  forfeited  because  he  did  not  deliver 
himself  up  for  examination  according  to  the  conditidn  upon 
which  it  was  giv^n*  He  appeared  before  the  magistrate  at  tiie 
time  and  place  fixed  for  that  purpose ;  and  also  upon  tbe  several 
days  to  whieh  the  proceedings  were  adjourned,  and  was  then 
always  ready  and  prepared  to  yield  obedience  to  whatever  order 
should  be  made  in  tbe  premises.  But  the  plaintiff  insists  that 
tins  was  insufficient ;  thai  the  defendant,  to  avoid  a  breach  of 
the  condition  of  tiie  recognizance,- should  have  actually  delivered 
himself  up  into  the  custody  of  tbe  sheriff  or  his  depaty« 

We  cannot  think  that  a  construction  of  the  statute,  which 
leads  to  this  result,  does  justice  to  the  language  of  its  various 
provisions,  or  accords  with  its  general  scope  and  manifest  pur- 
pose. As  the  first  section  declares  that  imprisonment:  for  debt 
shall  be  forever  abolished,  so  every  provision  which  follows  it 
shows  an  intention  that,  upon  a  conipiiance  in!  the  mean  time 
with  the  requirements  of  law,  no  debtor  shall  be.  sabjected  to  it, 
or  detained  in  custody,  until  after  a  judicial  determinatbc  n  thas 
he  is  not  entitied  to  the  relief  afforded  by  the  statute.    Whfii 
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a- person  18  atrested,  he  shall,  as  soon  as  lie  has  had  reasonable 
opportttaitj  to  pibcnre  sureties,  be  carried  before  a  ccmpetetrt 
magistrate*  §  4.  That  is  a  duty  pereroptoriiy  required  of  the 
offioer  who  holds  him  in  custody.  Then  the  debtor  at  his  own 
eke^iott  may  enter  into  reeognizanoe  -with  suffident  surety,  in  a 
sum  double  the  amount  of  the  execution,  that  he  ^ill  either  ap« 
pear  at-  a  time  then  to  be  fixed  for  his  examination,  or  that  he 
will  thereafterwards  within  ninety  days  deliver  himself  up  for 
that  purpose,  and  wfll  give  notice  to  the  creditor  as  required  by 
law,  will  make  no  default,  and  will  abide  the  final  order  of  the 
magistrate  thereon.  ^  9.  These  proviBioos  seem  to  be  decisive 
of  the  question.  As  soon  as  the  debtor  has  entered  into  the 
required  recognizance,  he  is  atonde  relieved  from  the  control  of 
the  officer ;  and  it  is  plain  that  the  arrest  is  not  to  be  renewed 
while  the  proceedings  in  relation  to*  the- examination  are  still 
pending,  nor  until  it  has  been  -brought  to  a  close  and  a  final 
order  therein  has  been  made*  In  the  mean  time  he  is  to  be  free 
from  att  restraint  by  virtue  of  the  execution.  He  has  only  to 
make  no  default,  and  to  abide  the  fiaal  order  of  the  magistrate^ 
2f  in  pursuance  of  tbat  order  the  oath  provided  for  the  relief  of 
poor  delators  is  administered  to  him,  he  is  never  to  return  into 
custody ;  and  it  to  only  when  it  has  been  duly  adjudged  that 
be  is  not  entitled  to  that  relief,  that  the  right  of  the  creditor 
to  insist  upon  his  imprisonment  undev  the  execution,  or  of  the 
officer  to  subject  him  to  it,  can  revive.  A  different  construction 
of  the  statute,  and  one  which  should  lead  to  the  conclusion  that 
the  debtor  is  to  deliver  himself  up  to  the  sheriff  and  become 
actually  and  in  fact  his  prisoner  at  an  earlier  period  in  the  pro- 
ceedings, and  even  before  his  examination  has  been  commenced, 
is  directly  opposed  to  its  general  design  and  the  great  object  of 
securing  the  lib^y  of  the  debtor  sought  to  be  accomplished  by 
it,  and  must  be  considered  a  mistaken  and  erroneous  interpreta* 
tion  of  its  provisions. 

•  There  is  another  constdemtion  leading  to  the  same  result, 
which  it  may  be  proper  to  mention,  although  it  is  not  necessary 
to  enlarge  upon.it.  No  duty  is  imposed  upon  the  debtor,  either 
to  keep  watch  of  the  officer  or  of  the  dispomtioo  which  he  shall 
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choose  to  tnake  df  the  prooest  cdknikiitttfd  to  him  fat  aervioe. 
He  cannot  be  expected  therefoiei  when  he  b  ready  in  eompli* 
ance  with  the  coddition  of  bis  rscogiiLeaiice  to  deliver  himself 
ap  for  examination,  to  follow  the  officer  in  bb  round  of  duty ; 
nor  required,  at  all  eVeifitBi  and  upon  peril  of  its  forfeitnie^  to 
be  Buccessftol  in  bringing  himself  itito  his  pieeence.  He  is^  on 
the  other  hand,  bound  to  give  due  and  legal  notice  to  the  cced- 
itor,  bii»  agent  or  uttomey,  who  may,  if  he  desires  it,  see  tl»t 
the  officer  is  present  when  the  final  order  is  made.  If  he  does 
not  choose  to  attend  or  to  pkce  himself  in  a  pontlon  where  be 
cad  execute  his  precept,  there  can  efterWaHs  be  no  ground  for 
asserting  that  the  debtor  has  foiled  to  abide  the  final  order,  or 
has  in  any  way  beed  guilty  of  a  fareaeb  of  the  condition  of  his 
recognisance^ 

In  the  present  case  do  final  otder  was  ever  in  fact  aiade» 
The  defendant  continued  his  uttmidanoe  before  the  magistrate 
whenever  and  as  long  as  he  w4s  required  to  do  so ;  and  whan 
the  proceedings  of  the  magistrtite  ceased^  neither  the.  ejseculion 
nor  the  officer  was  pTeseilt ;  and  the  debtot  therefore  necossttrily 
Continued  free  Sdd  unmolested^  It  was  thtfoilgh  no  foolt  of  hiS| 
either  in  making  default.  Or  in  manifesting,  an  unwiltingness  to 
abide  the  final  order,  that  he  was  not  again  taken  upon  the  exe- 
cution* There  wits  therefore  no  forfeitore  of  his  reeognizanoci 
and  of  course  the  present  action  against  him  cannot  be  main* 
tainedi  Judgment  for  the  defendmUe. 


Jonas  Wvfif  h  vs.  SAtctmL  W.  RioHAansoir. 

Ezoet>tioiu  do  not  lie  to  the  discharge  of  a  prisoner  on  habetu  corpw  b/  a  sin|pla  jadge. 

Habsas  cobfcs.    The  petitioner  was  arrested  under  a  war-, 
rant  issued  against  him  by  the  governor  of  Massaohnnetts  on 
the  requiBition  of  the  governor  of  loWa.    After  the  issuing  of 
this  writ,  the  governor  revoked  his  warrant,  and  the  prisonei 
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demanded  his  diaobai^.  The  xespcmdent  oonteaded  that  the 
governor  had  no  power  to  revoke  anch  a  wairant  once  isaaed 
Bat  BifeloWj  J.  ruled  otherwiee,  and  discharged  the  prisoner. 
The  respondeat  alleged  exceptioDS. 

X  C.  Pwk^  for  the  respondent 

JS.  ChoiUe  ^  J.  A,  Antb^iWj  for  the  petitbaer. 

8haw,  C  J.  The  general  pvindplee  of  lav  are  oppoeed  to 
tiie  allowance  of  exoeptions  in  this  case.  The  great  purpose  of 
the  writ  of  habeas  oorpu  is  the  immediaite  delivery  of  the  party 
deprived  of  personal  liberty.  The  allowaoce  of  exceptions  would 
be  inoonsistent  with  ihe  object  of  the  writ.  The  oonsequeoce  of 
allowing  eatceptions  mast  be,  either  that  aU  farther  proceedings 
be  stayed,  which  woold  be  wholly  incooeistent  with  the  purpose 
of  the  writ ;  or  that  the  exceptions  most  be  held  frlvolousi  and 
judgment  rendered  nan  ^Munte  for  the  discbarge  of  the  party, 
in  which  case  the  exoeptions  would  be  unavailing.  The  allow* 
anoe  of  exceptioos  being  thus  inoonsistent  with  the  very  pur> 
poee  of  the  writ,  the  eoaeliuiion  must  be  that  the  exeeptions  do 
not  lie. 

Section  26  of  chapter.  81  of  the  Revised  Statutes,  authorixing 
any  questmi  of  law  arising  ^  in  any  tn^L  or  ot)ier  proceeding, 
either  of  a  civil  or  criminal  nature,  at  law  or  in  equity,"  before 
this  court  when  held  by  one  justice,  to  be  reserved  and  re- 
ported for  the  consideration  of  the  full  court,  applies  to  another 
class  of  cases.  The  right  to  except  to  the  opinion  of  one  judge 
in  cases  of  divorce  stands  on  the  special  provision  of  Rev.  Sts. 
e.  76,  §  7. 

In  the  present  case,  we  do  not  mean  to  intimate  that  the  party 
was  not  rightly  discharged  from  custody,  nor  that  the  executive 
could  rightfully  revoke  a  warrant  issued  for  the  arrest  of  a  fugi- 
tive from  justice  from  another  state.  Not  being  within  the 
jurisdiction  of  the  court,  we  pass  no  judgment  on  that  question. 

Power  given  to  a  judge  in  vacation  in  cases  of  habeas  carpus 
may  be  exercised  without  being  in  court  or  making  the  case  a 
matter  of  record.  It  is  a  special  power,  conferred  by  statute,  to 
be  used  by  a  judge  as  judge,  not  as  a  court ;  though  if  the 
court  is  in  session  when  the  writ  is  returned,  the  judge  may 

VOL.  X.  21 
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adjourn  the  case  into,  court  Ker.  Sts..c«  111,  §  9.  There  ia  no 
appellate  power  over  such  decisioos  made  at  cbambera  bj  a 
justice  of  this  court  For  sioiiiar  cases  in  the  auprexae  caurt 
of  the  United  States,  see  Jn  re  Mstzger^  5  How.  176 ;  I»  re 
Kavne^  14  How.  103. 

The  court  will  exercise  do  appellate  jusisdiction ;  but  wliexe 
they  have  authority  to  issue  tb^  writ,  if  upon  its  return  it  ap- 
pears  that  the  party  is  committed  by  a  court  of  competent  jari^ 
diction  under  a  regular  process,  this  court  will  not  inquire  into 
the  regularity  of  the  judgment  od  which  be  is  committed* 

A  more  particular  examination  of.  the  provisions  of  the  stat- 
ute confirms  our  couolusion  that  these  exceptions  must  be  dis- 
missed. The  writ  of  habeas  carpus  is  to  be  issued  ^  without 
delay,"  and  returnable  "  forthwith,''  either  before  this  court  or 
before  any  one  of  the  justices  thereof.  Rev.  Sts.  c.  Ill,  (  4. 
"  The  court  or  judge  shall,  without  dekty,  proceed  to  examine 
the  causes  of  the  imprisonment  or  restraint"  §  18.  ^  The  court 
or  judge  shall  proceed,  in  a  summary  way,"  to  examine  the 
causes  of  the  imprisonment  or  restraint,  and  to  bear  all  parties 
for  or  against  it,  ^  and  thereupon  to  dispose  of  the  party  as  law 
and  justice  require."  §  2h  JExo^ions  dismissed^ 


Ubobob  Rbbd  tfo  another  t;^.  Alonzo  F.  Nbalb. 

A  grooer*e  etook  ttt  tmde  ia  oot  exempt  from  ettfMhmeot  under  ^Sk.  1S5S,  &  264. 

Action  op  tort  by  grocers  against  a  deputy  sheriff  for  at- 
taching their  stock  in  trade  on  mesne  process  against  them. 

At  the  trial  in  the  superior  court  of  Suffolk  at  March  term  1856 
the  plaintiffs  claimed  that  the  property  was  exempt  from  attach- 
ment under  St,  1855,  c.  264.     But  Abbott^  J.  instructed  the  jury 

«  See  5t  1859,  c.  196,  §§  S7,  SS,  58. 
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^  mmif  it  being  admitted  that  the  piainttfib  were  not  mechanios 
BMd  did  not  bold  the  attached  property  for  their  use  in  any 
meohanical  boainess  or  a^ocalioiiv  but  "^c^^ere  traders  and  held  the 
attached  property  ibr  sale  hnd  xiee  as  traders,  they  could  not  in 
any  event  recoyen"  The  jury  returned  a  verdict  for  the  defend- 
ant»  and  the  plaintifis  alleged  exceptions. 

A  AL  Parker^  for  the  phuntiA. 

L  W.  Beardj  for  the  defendant^  was  not  called  upon. 

By  tbb  Court.  This  case  is  covered  by  (irervious  decisions. 
The  plaiDtiffii'  stoek  was  liable  to  attachment.  Smith  v.  OWbB^ 
6  Gray,  298.  WOsad  v.  MHot^  7  Gray,  69.  €Hbgon  v.  OibbSj  9 
Gray,  62.  Steeptbms  overruled. 


Charles  Corurn  vs.  Boston  Papier  Mach£  Mant7facturino 

Company. 


Fkoring  a  claim  againak  a  cmporatloii  in  inaDlr^ncy  nndar  SL 1861^  c  897,  and  reoaiTiog  a 
dividend  thereon,  will  not  bar  a  suit  against  the  corporation  for  the  rMt  of  the  debL 

Action  op  contract  on  three  promiasday  notes.  Trial  and 
verdict  for  the  plaintiff  in  the  superior  court  of  Suffolk  at  May 
term  1856,  before  Na$hj  X,  who  signed  a  bill  of  exceptions,  the 
material  parts  of  which  appeabr  in  the  opinion. 

a  O.  Thomatj  for  the  defendants,  cited  Angell  &  Ames  on 
Corp.  §§  638,  779,  and  cases  cited;  Grant  on  Corp.  »04,  305; 
Greelei^  t.  Smith,  3  Story  K  657 ;  Slee  v.  J3/Mm,  19  Johns.  474, 
476, 477 ;  Mayor  Sfi:.  of  Cohhesier  y.  Brooke,  7  Ad.  &  El.  N.  B. 
383;  The  Eifig  y.  Paamore,  3  T.  R.r 221, 222 ;  Regina  v.  Mayor 
tfc.  of  Tregony,  8  Mod.  120 ;  Dearborn  v.  Ames,  8  Gray,  1 ;  Si. 
11  &  12  Vict  c.  46. 

JBL  jDeofs  for  the  piaintifi^  was  stopped  by  the  court. 

Shaw,  C.  J.  The  defendants  are  a  manufacturing  corpora- 
tion,  and  this  suit  is  upon  three  promissory  notes,  of  which 
the  company  aife  promisonk  It  appears  by  the  answer  that 
the  corporation  were  placed  in  insolvency  under  the  Si.  of 
1851,  c.  327 ;  that  the  proceedings  weie  regulariy  commenced 
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and  cooducted  before  a  commissioner  of  insoiTeocy  Urn  fthe 
county  of  Norfolk,  debts  were  proved,  assignees  choeen,  the 
asBignment  made,  aad  one  divadeiid  declared  of  twenty  eight 
per  cent  The  plaintiff  proved  the  debt  now  sned,  and  received 
a  dividend.  The  defendants  rely  upon  tiiese  facts  as  affording 
a  defence  to  the  suit 

But  the  statute  makes  no  provision  for  any  discbarge  of  the 
insolvent  corporationt  and  this  is  the  ehafeaoteristic  distinction 
between  this  and  the  insolvent  law  of  the  Commonwealth  in 
case  of  individual  insolvent  debtorSi  The  leason  for  this  dis- 
tinction is  not  very  apparent;  probably  the  reason  is,  that  affaer 
the  whole  of  the  property  of  a  corpomtion  is  sequestered,  and 
even  the  franchise,  if  that  is  of  value,  a  judgment  against  the 
corporation,  so  far  as  the  corporation  is  farther  liable,  would  be 
worthless.  If  there  be  a  coHateml  liability,  by  statute  or  by 
special  agreement  or  undertaking  on  the  part  of  any  other  party, 
such  liability  would  be  in  the  nature  of  a  suretyship,  and  so  a 
discharge  of  the  principal  debtor  would  not,  by  the  general  prin- 
ciples of  the  insolvent  law,  discbarge  or  release  such  suretyship. 
But  if  there  be  persons  so  situated  as  contingent  sureties,  ren« 
dering  it  necessary  first  to  get  a  judgment  against  the  corpora** 
tion,  as  individual  stockholders,  sarefies  on  bonds  to  dissolve 
attachments,  or  the  like,  then  the  corporation  have  no  justifiable 
ground  for  saying  that  soch  creditors  shalL  not  avail  themselves 
of  such  contingent  Halnlity  by  a  jndgment  against  the  corpom- 
tion for  the  unpaid  balance  of  their  debt  Of  course,  whatevei 
the  creditor  obtains  by  way  of  dividend  must  first  be  deducted ; 
and  the  oth^r  parties  are  to  be  pursued  under  this  limitation, 
that  no  creditor  shall  receive  firom  all  such  sureties  and  parties 
more  than  one  full  satisfaction  and  all  costs. 

The  defendants'  counsel  contends  and  argues  that,  though 
they  have  appeared  by  attorney  in  tbis  suit  and  answered,  yet 
that  the  proceedings  in  insolvenoy  amount  to  a  total  extinguish- 
ment of  the  corporation,  and  that  the  suit  most  therefore  neces- 
sarily abate.  But  the  court  are  of  opinion,  that  there  are  no 
provisions  in  the  statute  and  no  ekoumatances  in  the  case  to 
warrant  this  conclusion*    There  is  nothing  in  the  proceedings 
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to  preterit  their  ooatinoiiig  to  accomplish  the  end  aad  purpose 
of  their  existence,  at  leaBt  until  their  franchise,  or  right  to  ace  as 
a  corporation,  is  sold  under  one  of  the  proraBions  of  the  statute, 
if  indeed  such  sale  would  have  the  effect  In  general,  suoh  a 
franchise  nnder  such  diounQstances  would  be  of  little  or  no 
Talae;  though  circumstances  may  exist  which  would  gi^e  it 
some  value* 

The  eorporatiod,  notwithstanding  the  proceedings  in  insol- 
vency, may  liave  assets  sufficient  to  pay  all  their  debts;  and 
then  no  impediment  would  exist,  before  a  surrender  pursuant  to 
law,  or  a  forfeiture  ascertained  and  declared  by  a  proper  judicial 
proceeding,  from  resuming  their  business.  Or  if  their  capital 
is  impaired  or  wholly  gone,  this  seems  to  be  no  reason,  before 
such  Butrender  or  forfeiture,  to  prevent  the  members  from  fur- 
nishing renewed  capital,  and  then  proceeding  to  use  their  corpo- 
rate powers. 

But  a  strong  reason  why  these  proceedings  do  not  work  a 
disBolntioo  is,  that  if  the  legislature  had  so  intended  they  would 
have  so  deoLared*  MceepUons  overruled. 


John  WsTHfitiBEE,  Ja.  vs.  Eicbabd  Mabtin  &  another. 

TlM  aaftigfiM  of  an  ItiMlvtot  debtor  may  munttiD  ui  tctioii  in  lik  own  namft  upon  a  bond 
ftr  the  liberty  of  the  ptritoa  Hmlti,  aad<  to  th«  intfolveiit  oAer  the  cppointinMit  of  tho 
Msignee,  to  obtain  a  releaae  from  arreat  on  an  exocotion  iMoed  before  such  appointment| 
upon  a  judgment  on  a  debt  which  would  pass  to  the  assignee  by  the  assignment 

A  nidnte  bpon  a  iiiagistnile*»  book  of  a  contlouanee  of  ttie  eicaminatioa  of  a  poor  debtor, 
not  in  the  magiatrate*s  handwriting,  nor  aigned  by  him,  and  of  whioh  he  luu  no  indo* 
pendent  recollection,  Is  not  sufficient  evidence  of  a  legal  adjournment  of  the  hearing. 

Action  of  ooNTRAOT,bytheassijgneein  insolvency  of  John  AL 
Wayi  upon  a  bond  for  the  libeity  of  the  prison  limits,  made  to 
said  Way  by  Richard  Martin  as  principal  and  Jeremiah  Martin 
as  surety  on  the  27th  of  March  1855,  after  the  arrest  of  Richard 
on  an  execution  issued  on  the  121b,  on  a  judgment  recovered 
against  him  by  Way  on  the  7th  of  March. 
21* 
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At  the  trial  in  the  superior  court  of  Safiblk  at  May  tenb  1856, 
before  JVo^A,  J.,  the  defendants  contended  that  Richard  Martin 
had  been  duly  discharged  by  taking  the  poor  debtors^  oath. 

The  plaintiff  introduced  an  assignment  to  him  from  a  com- 
missioner of  insolvency^  dated  March  8th  1896,  of  all  the  estate 
which  Way  had,  or  was  interested  in  or  entitled  to,  on  the  10th 
of  February  1855,  being  the  date  of  the  first  publication  of  the 
notice  of  Way's  im^olvency,  and  before  which  the  debt  had 
accrued  and  been  put  in  suit  on  which  Richard  Martin  was 
committed. 

The  defendants  contended  that,  as  the  bond  declared  on  was 
given  long  after  said  assignment,  the  plaintiff  had  no  interest 
therein,  and  could  not  maintain  the  action  ;  and  moved  for  ^ 
nonsuit  But  the  judge  oveiruled  the  motion,  and  mled  that 
the  plaintiff,  as  assignee,  was  entitled  to  sue  on  the  bond  in  his 
own  name. 

A  justice  of  the  police  court  of  Boston,  who  administered 
the  poor  debtors'  oath  to  Richard  Martin,  being  called  as  a 
witness  for  the  defendants,  testified  '^  that  he  kept  no  record;  but 
that  it  appeared  from  certain  minutes  on  a  loose  piece  of  paper 
(copied  into  a  poor  debtors'  book)  that  said  Martin  applied  to 
him  to  administer  the  poor  debtors'  oath ;  that  the  parties  ap- 
peared on  the  27th  of  April  1855  at  twelve  o'clock,  and  the  case 
was  continued  to  May  4th  at  nine  o'clock  in  the  morning ;  and 
then  there  was  an  entry  on  said  piece  of  paper,  <  Con.  May  7, 12 
dk,'  at  which  time  the  oath  was  duly  administered  and  a  cer- 
tificate granted  ;  that  he  had  no  independent  recollection  about 
the  case,  and  could  testify  nothing  except  from  this  writing; 
that  after  reading  said  memorandum  he  had  no  independent  nor 
any  recollection;  that  he  had  no  doabt  the  adjournment  was 
duly  and  properly  made ;  but  that  he  had  so  many  cases  of 
the  kind,  he  had  to  rely  solely  on  such  minutes ;  and'  that  this 
minute  was  not  made  by  him."  And  each  of  the  other  police 
judges  testified  that  this  minute  was  not  in  his  own  hand- 
writing. 

The  judge  instructed  the  jury  "that  these  minutes  of  the 
magistrate  were  not  evidence;  that  he  might  refer  to  them  to 
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refresh  hie  memory;  but  that  as  the  magistraiey  after  examining 
them,  bad  no  recollectioa  of  the  case,  they  could  not  be  received 
a»  evidence,  as  they  were  not  a  veoord.'* 

The  jury  retnmed  a  verdict  for  the  plaintiff,  and  the  defend* 
ants  alleged  exceptions. 
.  /.  Fieldj  for  the  defendants.    , 

JL  £  Dafki^  Jr^  for  the  plaintiS 

Dbwbt,  J.  The  general  rale  is  conceded,  that  the  obligee  in 
a  bond  is  alolie  anthorixed  to  maintain  an  action  thereon.  But 
in  the  case  of  deceased  persons,  or  thbse  whose  estates  have 
passed  into  liquidation  under  bankrupt  or  insolvent  laws,  a 
modification  of  this  rule  exists.  The  principle  of  the  rule  is 
not  disrefgarded,  but  the  law  allows  the  legal  representative  of 
the  party  to  do  those  things  which  might  in  other  cases  be  done 
by  the  obligee  solely.  Our  statute  of.  insolvency  is  very  full 
and  comprehensive  in  its  terms,  giving  to  the  assignee  all  the 
property,  real  and  personal,  of  the  insolvent,  and  also  all  the 
like  remedies  to  recover  the  debts  and  effects  of  the  insolvent 
in  the  name  of  such  assignee.  St.  1838,  c  163,  §  6.  Under 
this  provision,  no  question  exists  as  .to  the  right  of  the  assignee 
to  sue  in  his  own  name  all  choses  in  action  of  the  insolvent  that 
pass  to  the  assignee,  and  to  come  in  and  prosecute  in  his  name 
all  actions  pending  in  the  name  of  the  insolvent,  that  have  ref« 
erence  to  the  assets  for  distribution. 

In  the  present  case,  no  question  could  be  made  of  the  right 
of  the  assignee  to  sue  the  bond  in  his  own  name,  if  it  had  been 
executed  before  the  time  of  the  first  publication  of  the  insol- 
vency. The  difficulty  in  the  case  arises  from  the  fact  that  this 
bond  was  executed  on  the  27th  of  March  1855,  and  the  rela- 
tion of  obligor  and  obligee  between  the  parties  to  this  bond 
arose  after  the  party  went  into  insolvency,  and  at  a  time  when 
new  debts  to  the  insolvent,  or  contracts  made  with  him,  would 
not  enure  to  the  assignee  for  the  benefit  of  the  creditors. 

Had  this  been  in  fact  such  new  debt,  accraing  subsequently, 
and  not  available  to  the  assignee  for  the  benefit  of  oreditorsi 
the  objection  taken  to  maintaining  the  action  in  the  name  of 
any  other  person  than  the  obligee  would  certainly  defeat  this 
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action.  It  then  faecx»roes  impOTtant  to  ascertain  tbc  preetaa 
Btttoie  of  the  pseaent  action^  and  to  decide  to  whom  the  avails 
of  this  bond  belong,  and  also  whether  the  aasignee  baa,  by  any 
act  of  his,  deprived  himself  of  ihe  right  to  institute  a  suit  on 
the  same  in  his  own  name. 

It  appears  that  the  insolvent,  John  M.  Way,  at  the  time  of 
the  institution  of  the  insolvent  proceedingt,  on  the  10th  of  Feb- 
ruary 1855,  bad  aa  action  pending  for  the  recovery  of  a  demand 
that  would  pass  to  his  assignee,  and  that  on  the  7th  of  March 
judgment  was  rendered  in  that  action  in  fiavor  of  aaid  Way ; 
which  was  necessarily  so  tendered,  as  at  that  time  there  was  no 
assignee,  and  no  person  who  could  come  in  and  psoseoute  the 
action,  for  the  assignte  was  appointed  on  the  8th  of  Mareh. 
Of  this  judgment,  tbus  rendered,  the  assignee  attempted  to 
enforce  payment  by  the  ordinary  process  of  execution,  and  airest 
of  the  body  ci  ihe  debtor*  The  debtoc,  wbea  arreatec],  applied 
for  the  benefit  of  the  prison  limits,  as  he  had  the  right  to  do, 
and  complied  with  the*  provisions  of  law  in  that  respect  by 
giving  a  proper  bond  to  the.  judgment  cieditor.  The  bopd  was 
therefore  properly  given*  But  it  was  a  bond  in  the  namti^.  of 
Way  to  secure  the  surrender  of  a  party  airested  on  an  execur 
tion  for  a  debt  that  passed  to  Way's  aesignee,  and  a  claim  that 
the  assignee  might  enforce.  A  suit  might  have  h^ca  brought 
on  such  judgment  in  the  name  of  the  assignee;  and,  as  it  seema 
to  us,  the  debt  being  a  part  of  the  assets  of  the  i&s^veni,  to  be 
administered  by  the  assignee,  any  farther  legal  processes  that 
might  be  required,  in  consequence  of  the  debtor's  availing  him- 
self of  the  prison  limits,  to  enforce  payment  of  the  eame,  may 
be  issned  in  the  name  of  the  assig^e. 

The  only  other  exception  that  was  urged  at  the  wtgameut  waa 
to  ihe  ruling  of  the  court,  that  the  paper  introduced  as  minutes 
of  the  magistrate,  in  the  proceedings  in  refonence  to  taking  the 
poor  debtors?  oath,  was  not  evidence.  Confining  ouraelvea 
strictly  to  the  exception  as  presented,  aiui  withont  ezpresdng 
any  opinion  upon  the  weight  of  the  independent  rddenee,  the 
court  are  of  opinion  that  the  paper  offered  was  2iot  evidenoe  of 
an  adjournment  of  the  pcoeeediogB  before  c!io  'nagistratei  as  it 
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VM  not  a  leoordy  ooi  a  nunule  npm  a  dookot  wbioh  was  after* 
wafdft  to  be  extended  into  a  aeeord,  Jicnr  a  paper  drawn  up  fay 
the  magbtrate^  Ex^Bpiums  tmefrtOed. 


Eliza  Power  vs.  Joqn  F.  Pmuvo  &  another. 

A  oond,  conditioned  that  the  acctiMd  In  atMstardy  process  shall  appeal  and  answer  to  the 
•MipMU  mi.  aUda  the  inal  ori«r«f  Mm  court  tbarsoai,  Is  dtoohai^ad  bgr  faSa  attendanoo 
at  coort  so  long  as  the  action  U  pending  and  at  Itu  ilnal  ardar,  «ad  hU  subsequent  aneei 
at  the  instance  of  the  complainant  and  committal  to  prison  under  that  order  for  a  fkilnre 
to  gfife  bono  to  perform  it.  ^ 

TIm  pretentf  ^  tborTBepoiBdeBt  ia  eeitrt  panting  a  liutMi^r  io^  n^  ^^  the  poMiog  of  lli« 
floal  order,  may  be  proved  by  parol  evidence. 

AoTtoir  oir  eoiiWAOT  on  a  bond,  gi^^n  porsnant  to  Bev.  8te. 
c.  49,  §  1,  and  conditioned  that  John  Donabne  should  appear  at 
the  next  court  of  common  pleas  and  answer  to  the  complaint  of 
Eliza  Power,  of  being  the  father  of  her  bastard  child,  and  should 
abide  the  order  of  said  court  thereon. 

At  the  trial  in  the  superior  court  of  Suffolk  at  May  term  1856, 
it  appeared  that  the  complaint  was  tried  and  Donahue  found 
gmltjr  in  the  oowt  of  common  pleas  on  the  3d  of  March  ISfiS, 
and  the  final  order  of  court  passed  on  the  same  day ;  that  the 
court  adjourned  on  the  13th,  and  on  the  25th  of  March  a  warrant 
was  issued  on  the  complainants  motion,  upon  which  Donahue 
was  arrested  and  committed  on  the  S8th,  and,  at  the  expiration 
of  one  hundvsd  and  twenty  days,  dischaiged  on  taVing  the  poor 
debtors^  oath. 

The  defendants  offevsd  evidence  that  daring  the  trial  of  the 
complaint  and  at  the  passing  of  the  final  order  Donahue  was 
present  in  court  The  fdaintiff  objected,  upon  the  ground  that 
this  evidence,  if  relemnt  for  any  purpose,  was  so  only  to  show  a 
surrender  in  court,  which  could  not  be  proved  except  by  record. 
But  Na$h^  X,  admitted  the  evidenee ;  and  instructed  the  jury, 
^^  that  if  the  respondent  was  openly  in  eonrt  daring  the  trial,  and 
at  the  time  of  and  until  after  final  judgntieAt,  when  the  final 
Older  was  passed ;  and  his  ptesence  was  known  to  the  ocmii- 
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plainant  and  her  attorney ;  and  the  respoadent  was  then  and 
there  ready  to  be  taken  into  costody,  if  each  motion  bad  beea 
made  by  the  complainant ;  the  condition  of  the  bond  was  savedy 
and  the  verdict  should  be  for  the  defendants."  The  jury  re- 
turned a  verdict  accordinglyi  and  the  plaintiflf  alleged  excep- 
tions. 

J*  Q.  A.  Qriffin^  for  the  plaintiff 

&  C  Maine,  tot  the  defendants. 

Shaw,  C.  J.  The  obligation  of  Donahue  was  to  appear  in 
court  and  abide  the  order.  It  appears  that  he  was  there  per- 
sonally present  when  the  order  was  made.  He  was  committedt 
either  then  or  afterwards,  in  pursuance  of  that  order.  It  was 
by  the  act  of  the  complainant  that  he  was  so  committed,  and 
she  is  estopped  to  say  that  he  did  not  abide  the  order  of  the 
court  to  pay  or  be  committed.  JExctftiam  ovemUed' 


Mary  Dohbrty  vs.  John  L.  Brown. 

A  d«cIantioB  in  slander  for  ehaiging  the  pUintHT  with  being  "a  vliore  and  ft  cmnman 
proetltDto  "  IB  not  sopported  bj  proof  of  other  words  tntowiting  to  a  general  ehaige  of 
onchastitjr. 

Slander.  The  declaration  averred :  Ist  "  That  the  defend* 
ant  publicly,  falsely  and  malieiousty  accused  the  plaintiff  of  the 
crime  of  fornication,  by  Words  spoken  of  the  plaintiff  sobalan* 
tially  as  follows;  viz:  ^That  you'  (meaning  the  plaintiff)  'am. 
a  whore  and  a  common  prostitute,  and  you'  (meaning  the 
plaintiff) « associate  with  prostitutes.'  "  2d.  ''  That  the  defend* 
ant  publicly,  falsely  and  maliciously  accused  the  plaintiff  of  the 
crime  of  fornioationt  by  words  spoken  of  the  plaintiff  sobstan* 
tially  as  follows :  ^  She '  (meaning  the  plaintiff) '  is  a  whcwei  a 
damned  whore,  and  a  common  prostitute.' " 

At  the  trial  in  the  superior  court  of  Suffi>lk  at  March  term 
1856,  Nebofh  C.  J^  instnicted  the  jury,  <<that  the  plaintiia^to 
obtain  a  verdict  on  the  first  count,  need  not  prove  the  identi<sai 
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words  set  forth  and  specified  therein,  if  other  words  were  proved 
to  have  been  said  by  the  defendant  and  concerning  the  plaintiff, 
amounting  to  a  general  charge  of  unchastity,  which  woald  be 
enough  to  support  that  count."  The  jury  returned  a  general 
verdict  for  the  plaintiffi  and  the  defendant  alleged  exceptions. 

H,  C  HtUchinSf  for  the  defendant. 

T.  Willep,  for  the  plaintiff. 

Thomas,  J.  The  instruction  of  the  court  ^  that  the  plaintiti, 
to  obtain  a  verdict  on  the  first  count,  need  not  prove  the  iden- 
tical words  set  forth  and  specified  therein,  if  other  words  were 
proved  to  have  been  sedd  by  the  defendant  of  and  concerning 
the  plaintif]^  amounting  to  a  general  charge  of  unchastity,"  was 
erroneous. 

1st.  The  words  set  out  in  the  declaration  must  be,  if  not  pre- 
cisely, yet  substantially  proved.  The  object  of  this  mode  of 
pleading  ia  to  give  notice  to  the  defendant  of  what  is  to  be 
proved,  not  merely  the  nature  of  the  charge,  but  the  language  in 
which  it  was  uttered.  The  evidence  therefore  must  show  the 
charge  to  have  been  made  substantially  as  alleged,  so  far  even 
as  the  words  are  concerned.  It  cannot  be  shown  that  the  same 
charge  was  made,  but  in  another  form,  and  in  the  use  of  sub- 
stantially different  language.  Such  a  rule  would  wholly  defeat 
the  purpose  of  the  statute  in  requiring  the  words  of  the  charge 
to  be  spread  upon  the  record. 

2d.  The  proof  of  making  a  charge  of  unchastity  against  the 
plaintiff  does  not  sustain  the  allegation  in  the  firpt  count  that 
the  defendant  charged  the  plaintiff  with  being  a  common  prosti- 
tute. They  are  not  the  same  charge.  Supposing  the  words  as 
set  out  to  have  been  proved,  it  is  plain  that  proof  of  the  un- 
chastity  of  the  plaintiff  would  not  be  a  justification  of  the 
charge  made. 

8d.  The  jury  having  found  a  general  verdict  on  the  two 
counts,  the  instruction  cannot  be  deemed  immaterial.  They 
are  not  two  different  modes  of  stating  one  and  the  same  slan- 
der, but  two  charges  of  slander;  not  one  cause  of  action  in 
different  counts,  but  different  causes  of  action  in  different 
counts.  Exceptions  sustaineeL 
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Charles  Smith  &  another  vs.  John  Philbriok. 

rhe  presentment  of  a  promissoiy  note  at  the  place  of  its  date  is  sufficient,  in  tlie  absence  of 
proof  that  the  holder  at  its  maturity  knew  that  the  mUkfn  rMf4«d  diewheite. 

Merrick,  J.  This  is  an  action  brou^t  by  indoTsen  against 
a  prior  indorser  to  recover  the  oontentB  of  a  promissory  note* 
At  its  maturity  the  holder  placed  it  in  Ohe  bands  of  a  notary 
public,  who  by  his  direction  went  with  it  to  the  {4ace  of  bnsi* 
.  ness  which  the  maker  formerly  occnpted  in  th^  city  of  Bosixni) 
and  there  made  inquiry  for  him,  in  order,  if  he  were  fonnd,  to 
present  it  to  him  for  payment  He  was  not  fonnd,  and  no  de- 
mand of  payment  was  made.  The  <kfeiidant  insists  that  he  is 
not  liable  as  indorser,  and  that  this  action  oaanot  be  maintaitied. 

The  note  is  dated  and  was  made  at  Boston^  where  the  maker 
then  was  on  a  visit  for  a  temporary  pa^poils  only.  He  then  and 
has  ever  since  resided  at  Port  Lavaeca  in  tiie  State  of  Texasi 
where  he  had  bis  only  place  of  bnsbiees.  At  the  trial>  no  evi^ 
dence  was  produced  to  show  whether  the  plaintiff,  or  any  of  the 
subsequent  holders  of  the  note^  knew  that  tiie  amkei's  residenoe 
and  place  of  business  were  in  Boston,  or  elsewhere ;  tiiere  was 
no  evidence  whatever  upon  that  qoiestion. 

The  indorser  of  a  note  is  certainly  never  ohaargeable  with  its 
payment,  if  there  has  been  neither  a  demand  of  payment  made 
on  the  maker,  nor  due  diligence  twed  to  find  him  for  the  pur- 
pose of  presenting  it  to  him  for  payment.  The  iaquiry  then  is, 
whether,  under  the  pc^tieular  cireumstaooes  of  this  case^  due 
diligence  is  shown  to  have  been  used  to  find  the  maker,  so  that 
the  note  could  be  presented  to  him  and  its  payment  demanded. 
Wliat  was  it  the  duty  of  the  holder  to  do  ?  It  is  laid  down  by 
Chancellor  Kent  as  a  general  rule,  that  ^^if  there  be  no  olher 
evidence  of  the  maker's  residence  than  the  date  of  the  paper, 
the  holder  must  make  inquiry  ^i  the  place  of  the  date;"  and 
he  adds  that  ^  the  presumption  is^  that  the  maker  resides  wbeke 
the  note  is  dated)  and  that  he  contemplated  payment  at  that 
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place."    3  Ketit  Com.  (Okh  ed.)  06.    Story  on  Notes,  ^  33& 
WhUe  V.  WiHeinson,  10  Loute.  Ann.  R.  S04 

Assamiag  tbiB  to  be  tke  rule,  there  is  no  doafaft  tbeit  due  dili- 
gence was  used  by  tbe  holder.  He  was  not  required  to  carry 
or  to  settd  his  note  to  Port  Layaoca  for  presentment ;  but  only 
to  make  all  proper  iaqttiries  at  the  place  wheiQ  it  bore  date  to 
find  the  maker.  Those  inquiries  were  made  with  sufficient  ful 
ness  and  earefhfaiess  at  Boston.  It  is  not  pretended  that  any 
thing  was  omitted,  which,  if  done,  would  have  been  of  the  leacr 
utility  in  collecting  the  note,  or  protecting  the  rights  of  the  in 
dorser.  Any  further  inquiry  beyond  that  which  was  made  by 
the  notary  would  necessarily  have  been  wholly  fruitless. 

If  the  place  of  the  maker^s  residence  had  been  known  by  the 
holder  at  the  maturity  of  the  note,  it  might  perhaps  have  been 
incumbent  on  him  to  have  forwarded  it  to  Port  Lavacca  for 
presentmeai,  or  to  have  need  all  dtle  dtligem^  to  have  done  so. 
That  would  be  in  omforniity  to  the  debisioft  of  the  court  in  the 
case  of  Taylor  v.  SksfdeTy  8  Denio,  145,  which  is  relied  on  by 
the  defendant.  In  that  case  it  appeared  that  the  plaintiff  well 
knew  the  maker's  place  of  residence,  which  was  out  of  the  state 
where  the  note  was  made  and  dated;  and  it  was  held,  that 
nnder  such  circumstances  the  indorser  was  discharged,  because 
there  was  no  demand  of  payment  on  the  maker,  and  no  inquiries 
or  efforts  were  made  to  find  him,  except  at  the  place  wlie#c  it 
bore  date,  in  order  to  present  the  note  to  him  for  payment 

This  fact  of  knowledge  of  the  plaoe  of  the  ifidoraer's  residence 
distinguishes  the  present  from  the  case  of  Tojflor  v.  Snyder^  and 
leaves  it  to  be  determined  upon  the  general  rule  laid  down  by 
Chancellor  Kent  The  defendant  insists  that  the  phintiSs  ought 
to  have  been  required,  if  they  would  avail  themselves  of  that 
rule,  to  show  affirmatively  that  both  t^y  a«d  all  ttie  subsequent 
holders  of  the  note  were  ignorant  of  the  fact  that  the  maker  of 
the  note  had  no  residence  or  place  of  business  in  the  city  of 
Boston.  This  is  not  so^  The  presumptioll  is,  as  has  been  be- 
fore stated,  in  the  absence  of  all  other  evidence  upon  the  subject, 
that  the  residence  of  the  promistxr  is  at  the  place  where  the 
paper  to  which  he  subscribes  bis  name  is  dtettedk     Either  party 
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may  controvert  this  presumption  and  overcome  it  by  proofs  in- 
troduced.  But  no  evidence  to  the  contrary  having  been  laid 
before  the  court,  this  presumption  is  to  stand ;  and  the 

Defendants  exceptions  mttst  be  overruled. 

B.  Dean^  for  the  defendant,  cited  Taylor  v.  Snyder^  3  Denio, 
145 ;  MGruder  v.  Bank  of  Washington,  9  Wheat.  598 ;  Wheeler 
V,  Field,  6  Met  290 ;  Bank  of  Orleans  v.  Whittemore,  20  Law 
Reporter,  333 ;  Heylyn  v.  Adamson,  2  Bor.  676 ;  Fireeman  v. 
Boyntonj  7  Mass.  483;  Warren  Bank  v.  Patrker,  8  Gray,  221. 

T.  F.  Nutter,  for  the  plaintifis. 


Thomas  Tbbhlbtt  vs.  Bobbrt  Hoopbb  &  others. 
James  Parsons  vs.  Samb. 

SOMBBSET   PoTTBBS    WoRKS   VS.    SaMB. 

If  a  partnerehip,  whose  principal  business  is  to  pnrchase  supplies  for  and  sell  iron  mannfiu^ 
tared  at  iron  works  owned  bj  one  of  the  partners,  becomes  insolvent,  a  daim  for  supplies 
sold  and  delivered  to  the  partnership,  without  knowledge  that  that  partner  only  was  inter- 
ested in  the  works  in  which  thej  were  to  be  used,  can  be  proved  against  the  partnefship 
estate  only,  under  St.  1838,  c.  168,  §  21,  and  not  against  the  separate  estate  of  that  partner. 

Appeals  from  decrees  of  a  master  in  chancery,  tinder  pro- 
ceedings in  insolvency  commenced  on  the  24th  of  November 
1847,  in  the  matter  of  the  estate  of  Horace  Gray  and  Nathaniel 
Francis,  partners  and  insolvent  debtors,  whose  assignees  the  ap- 
pellees were,  disallowing  claims  offered  for  proof  against  Gray's 
separate  estate. 

The  cases  of  Tremlett  and  the  Somerset  Potters  Works  were 
submitted  to  the  judgment  of  the  court  upon  agreed  statements 
of  facts. 

The  case  of  Parsons  was  tried  before  Merrick,  3.,  a  verdict 
taken  by  consent  for  the  appeUees,  and  the  case  reserved  for 
the  whole  oonrt,  with  an  agreement  that  if  upon  the  evidence, 
and  upon  drawing  just  inferences,  the  jury  under  legal  instruc- 
tions could  properly  have  returned  a  verdict  f<»  the  appellants* 
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there  should  be  a  new  trial;  otherwise,  judgment  upon  the 
▼erdict. 

So  much  of  the  facts  of  each  case  as  is  necessary  to  the 
understanding  of  the  questions  of  law  decided,  is  stated  in  the 
opinion.  The  cases  of  Parsons  and  the  Somerset  Iron  Works 
were  argued  at  March  term  1866,  and  Tremlett^s  at  this  term. 

&  R  Sewall^  R,  Choate  8f  C.  W,  Loring^  for  the  appellants, 
cited  2  Kent  Com.  (6th  ed.)  681 ;  Story  on  Agency,  §§  160  a, 
266,  267,  291,  292,  446, 449,  note ;  Paiey  on  Agency,  (4th  Amer. 
ed.)  243,  247  &  note;  Nelson  v.  PoweU,  3  Doug.  410;  Rail- 
ton  V.  Hodgson^  4t  Taunt  676 ;  Kymer  v.  Suwercropp^  1  Campb. 
109 ;  Uiomsan  v.  Davenport^  9  B.  &  C.  78 ;  Mggins  v.  Senior^ 
8  M.  &  W.  843 ;  Beckham  v.  Drake,  9  M.  &  W.  95 ;  Ht/de  v. 
Wolf,  4  Louisiana,  234;  Upton  v.  Gray,  2  Greenl.  373;  Perth 
Amboy  Manuf.  Co.  ▼.  Gondii,  1  Zab.  669 ;  French  v.  I^rice,  24 
Pick.  21,  22;  Raymond  v.  drown  ^  Eagle  Mills,  2  Met.  319; 
Sprague  v.  Oillett,  9  Met  91 ;  1  Bell  Com.  (4th  ed.)  §  418 ; 
Rich  V.  Coe,  Cowp.  636 ;  Wilson  v.  Hart,  7  Taunt  296 ;  iVe- 
cums  V.  Abel,  1  Esp.  R.  360 ;  Cbnro  v.  Port  Henry  iron  Co.  12 
Barb.  63 ;  Melledge  v.  Boston  Iron  Co.  6  Cush.  170 ;  Porter  v. 
TalcoU,  1  Cow.  369 ;  Ex  parte  Seddon,  2  Cox  Ch.  49 ;  Zerrano 
V.  Wilson,  8  Cush.  424 ;  Alcock  v.  Hopkins,  6  Cush.  484 ;  BuUs 
V.  Dean,  2  Met.  76 ;  Denston  v.  Perkins,  2  Pick.  86 ;  Chesterfield 
Mantuf.  Co.  v.  Dehon,  6  Pick.  7. 

&  BartleU  8f  C.  B.  Ghodrich,  for  the  appellees. 

Dewet,  J.  It  is  conceded  that  Tremlett,  the  appellant  in  one 
of  these  cases,  in  June  1847  made  a  contract  with  Horace  Gray 
&  Co.  for  the  sale  to  them  of  a  large  quantity  of  coal,  for  which 
they  were  to  pay  by  giving  their  notes  payable  in  four  months, 
and  that  he  gaye  credit  to  the  partnership  and  treated  with  them 
as  the  vendees  of  the  coal,  and  the  party  from  whom  alone  he 
expected  payment  therefor.  The  goods  were  delivered,  and  the 
notes  received  therefor  as  stipulated. 

No  question  is  made  of  the  liability  of  Horace  Gray  &  Co. 
on  tiiese  notes,  nor  of  the  right  of  the  appellant  as  their  creditor 
to  file  his  claim,  and  receiye  his  pro  rata  dividend.  But  in  the 
settlement  of  the  estate  of  Horace  Gray  &  Co.  and  of  Horace 
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Qray  aloyoe,  noder  tbe  ineolvent  Uwd«  it  ha9  been  fouDcl  that  the 
private  estate  of  Horace  Gray  will  pay  a  mach  larger  diTidead 
to  its  af^ropriate  creditors  than  the  partoership  assets  will  pay 
to  the  partnership  creditors.  The  appellant  desires  therefore  to 
withdraw  his  proof  heretofore  made  against  tbe  partnership  es- 
tate, and  prove  his  elaim  against  the  separate  estate,  and  thus 
change  his  relation  from  that  of  a  creditor  of  th^  partnership  to 
that  of  a  creditor  of  Horace  Gray  alone. 

In  support  of  his  right  so  to  do,  be  asserts  and  endeavors  to 
maintain  the  position  that  Horace  Ghray  was  a  concealed  prin* 
cipal  at  the  time  of  making  the  contract  and  the  delivery  of  the 
eoal,  and  Horace  Gray  &  Co.  were  only  agents ;  and  that  npon 
the  discovery  of  that  fact,  before  unknown  to  him,  he  may  resort 
to  sucb  concealed  principal. 

As  a  case  for  the  application  of  the  fomiUar  principle  of 
resorting  to  a  concealed  principal  who  has  acted  through  ae 
agent,  with  a  view  of  charging  thereby  a  tUrd  person  not 
known  in  the  original  contract,  the  case  has  this  peculiar  feature ; 
that  Horace  Gray,  the  alleged  concealed  principal,  was  one  of 
.the  agents  dealt  with,  and  was  personally  liable  upon  the 
express  contract;  and,  independently  of  the  provisioos  of  the 
insolvent  law,  and  the  fact  that  Horace  Gray  &  Co.  and 
Horace  Gray  are  the  subjects  of  proceeding  under  that  law,  tbe 
private  estate  of  Horace  Gray  would,  under  the  contract  as 
made  and  in  the  form  it  was  made,  have  been  to  the  full  extent 
liable  on  the  notes  given. 

But  assuming  that  it  is  open  to  tbe  appellant  to  show  that 
Horace  Gray  alone  was  the  real  purchaser,  we  are  brought  to 
the  inquiry  whether  that  fact  is  established  by  the  evidence. 

To  some  extent  this  subject  has  been  considered  ^y  this  court 
in  the  case  of  Somerset  PoUers  Works  v.  Minot,  10  Cusb.  593 
It  is  to  be  considered  as  settled  that  there  was  such  a  legal 
copartnership  as  Horace  Gray  &  Co.,  consisting  of  Horace 
Gray  and  Nathaniel  Francis.  It  was  a  partnership  transact- 
ing partnership  business  in  some  respects  10  a  manner  pecu- 
liar. The  profits  of  the  firm  were  in  the  form  of  oommissions 
to  the  amount  of  nine  thousand  dollars  for  their  duties  as  con- 
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neoted  with  various  Qstablisbmwts.  Th^y  trap^actjed  busuie^ 
1^  a  firm,  bought  and  &o\A  ^  a  firm,  $md  used  the  partnership 
name  in  the  securitiefi  given  for  the  purcb^se^  made  to  supply 
these  varioua  estaUishmeats.  The  copartnership  did  not  own 
or  lease  any  of  these  vacio^a  establisbniants.  hu,t  uqdertook  to 
furoiah  the  supplies  through  purchases  n{i(^de  on  their  own 
account.  It  was  seriously  questioned  in  efurlier  c^ses  whether 
there  really  was  any  oopartneipshipi  or  whether  the  purchases 
were  not  by  Horace  Ghny  alone,  or  by  Ijioae  who  owned 
or  carried  on  the  establishments  for  wlyk^h  Qoal  and  iron  were 
furnished.  Upon  much  coaaideratioa,  the  court  came  to  th^ 
opinion  that  there  was  such  a  co{)artnership,  and  that  there 
attached  to  it  th^  usual  incidents  of  a  copartnership,  vesting  in 
^hem  all  the  property  thus  purch^ised  by  them,  and  creating  the 
same  liabilities  to  their  creditors  that  pjrise  in  ord^nairy  c^ses. 
Hence  the  fact  that  the  merchandise  purchased  was  found  to 
have  been  required  to  supply  a  particular  establishment  was  not 
supposed  to  make  such  establishment  the  principal  debtor,  and 
Horace  Gray  &  Co.  the  agents  of  a  concealed  principal.  The 
oases  of  principal  and  agent  were  not  considered  as  applicable 
to  the  purchases  by  Horace  Gray  jj^  Co.  The  firm  were  the 
principals  in  the  purchaaes.  Hence  it  wa^  held,  that  as  to  arti? 
cies  furnished  to  supply  the  wants  of  third  persons^,  Horace 
Qray  &  Co,  wese  the  principal^ ; ,  aud  that  cpal  or  iron  furpished 
through  them  to  the  Massachusetts  Iron  Company  was  not 
properly  chargeable  to  the  latt^,  although  it  went  directly  to 
their  use.  Bevan  v.  MdtsachuseUs  iron  Co*  Sufibllt,  March  term 
1852.  It  is  true  that  the  purchase  in  that  case  w^s  with  refer^- 
ence  to  supplying  various  worka,  but  the  precise  claim  was 
solely  for  that  which  went  to  the  use  of  the  Massachusetts  Iron 
Company. 

The  only  point  of  diatinction,  that  is  material  to  be  considered, 
arises  from  the  fact  that  the  alleged  concealed  principal  in  the 
present  case  is  Horace  Gray,  the  same  individual  who  was 
a  member  of  the  firm  of  Horftce  Gray  &  Co. ;  and  an  attempt  is 
made  to  distinguiah  the  case  on  that  accK>unt,  and  thereby  create 
an  original  liability  on  the  part  of  Horace  Gray  as  sole  debtor. 
22* 
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Ab  a  member  of  the  firm  of  Horace  Oray  &  Co.  Horace  Gray 
is  of  course  liable  as  an  original  purchaser,  and  all  his  property 
is  bound  for  the  payment  of  his  various  debts.  But  the  inquiry 
is  whether  this  was  a  partnership  liability,  or  an  individual  liar 
bility  ?  Now,  as  it  seems  to  us,  the  character  of  the  business 
of  Horace  Gray  and  Nathaniel  Francis  having  been  decided  to 
be  that  of  a  copartnership,  whose  leading  business  it  was  to 
supply  various  establishments  with  coal  and  iron,  such  pur- 
chases, so  made  by  them  to  effect  that  object,  were  alike  partner* 
ship  purchases,  whether  the  articles  were  purchased  by  them  to 
supply  the  Massachusetts  Iron  Company,  or  the  Ulster  Iron 
Works  carried  on  by  Horace  Gray.  In  both  cases  the  partner- 
ship made  the  purchases  upon  their  own  orders,  gave  their  own 
negotiable  notes  for  them,  and  in  some  form  charged  the  party 
to  whom  such  articles  were  delivered  therefor.  The  books  they 
kept  were  the  books  of  Horace  Gray  &  Co. ;  not  the  books  of 
the  Massachusetts  Iron  Company,  or  Horace  Gh^y,  kept  by 
their  agents.  The  notes  they  gave  in  the  present  instance  were 
given  on  account  of  deliveries  of  coal,  part  of  which  went  else- 
where than  to  Horace  Gray's  works  at  Pompton  and  Saugerties* 
The  plaintiff  had  from  time  to  time  theretofore  sold  to  Horace 
Ghray  &  Co.  large  quantities  of  coal  for  the  various  purposes  for 
which  they  required  them,  and  was  the  holder  of  their  notes 
therefor  to  a  large  amount,  which  are  not  claimed  to  be  allowed 
against  the  estate  of  Horace  Gray. 

We  do  not  perceive  any  sufficient  reason  for  withdrawing 
that  portion  of  the  indebtedness  of  Horace  Gray  &  Co.,  which 
arises  from  that  portion  of  the  coal  forwarded  directly  to  Sau« 
gerties  for  the  Ulster  Iron  Works,  or  at  Newark  for  the  Pomp- 
ton  Iron  Works,  from  the  other  sales  made  for  other  establish- 
ments. The  dealings  in  both  cases  were  with  the  copartaei^ 
ship,  and  so  understood  to  be,  and  secured  to  the  vendors  all  the 
benefits  arising  there&om.  They  might  have  been  much  greater 
than  those  accruing  from  the  separate  liability  of  Horace  Gray 
It  happens  that  the  situation  of  the  property  is  such  that  it  is 
otherwise.  In  the  opinion  of  the  court,  upon  the  case  stated, 
the  master  in  chancery  properly  refused  to  allow  the  demand 
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of  Tremlett  as  a  claim  against  the  separate  estate  of  Horace 
Gray. 

In  the  case  of  Parsons,  as  in  that  of  Tremlett,  the  creditor 
pats  bis  case  substantially  apon  the  ground  of  a  concealed  prin- 
cipal, assuming  that  Horace  Gray  &  C!o.  were  merely  agents  for 
Horace  Gray  in  making  the  purchases  from  the  appellant  of 
the  bricks  for  which  he  seeks  to  recover  against  the  separate 
estate  of  Horace  Gray.  In  the  view  we  have  taken  of  the  facts, 
such  was  not  the  real  character  of  the  transaction.  The  firm  of 
Horace  Gray  &  Co.  were  a  real  firm  doing  business  as  such, 
and  making  extended  purchases  for  supplying  the  calls  of  those 
who  looked  to  them  for  their  supply.  It  is  true  in  the  present 
case  that  the  bricks  were  bought  of  Parsons  for  the  works  at 
South  Boston,  and  were  used  there,  «ind  that  the  firm  had  no 
interest  as  owner  or  occupant  of  those  works.  The  same  was 
true  of  all  the  various  establishments  which  they  supplied. 
But  nevertheless  they  undertook  a  general  business  of  purchas- 
ing on  their  own  account  large  amounts  of  merchandise,  charg- 
ing over  to  those  who  had  the  same  the  proper  indebtedness 
therefor  on  their  partnerahip  books. 

In  the  case  of  Parsons,  the  contract  was  made  in  writing  with 
the  partnership,  the  account  was  rendered  to  the  partnership, 
and  agreeably  to  the  terms  of  the  contract,  on  the  delivery  of  the 
bricks,  one  half  of  the  amount  due  therefor  was  paid  in  cash  by 
the  firm  out  of  the  funds  of  the  firm,  and  a  partnership  note 
payable  in  three  months  given  for  the  balance.  That  the  bricks 
were  to  be  delivered  at  the  Massachusetts  Iron  Works  at  South 
Boston  does  not  vary  the  character  of  the  transaction.  We  per- 
ceive no  reason  for  coming  to  a  different  conclusion  in  the 
present  case  from  that  to  which  we  have  come  in  Tremlett's 
case.  In  our  opinion,  upon  all  the  proposed  evidence  that  was 
competent  and  admissible,  and  under  proper  instructions,  the 
jury  could  not  properly  have  returned  a  verdict  for  Parsons. 

The  case  of  the  Somerset  Potters  Works  is  the  same  in  prin- 
ciple as  that  of  Parsons.  The  only  difference  is  that,  in  rela- 
tion to  a  small  portion  of  the  bricks  delivered,  no  promissory 
note  had  been  given,  and  as  to  so  much  of  the  demand,  that 
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objection  cannot  be  oiged.  Bat  all  the  bricks  vere  cMivered 
upon  the  written  orders  of  Horace  Grray  &  Co.,  and  chavg^d 
to  them  upon  the  books  of  the  appeikuita.  The  entire  cause 
of  action  is  of  similar  impoii;  as  to  its  substantial  foondatioo 
and  the  real  parties  to  it  The  result  yiust  be  therefore  that 
the  appellant's  demand  is  not  provable  agaiost  the  separate 
estate  of  Horace  Gray.  Decrees  €ffirmed. 


William  L.  Fishbr  So  apother  ve»  William  Minot,  Master 

in  Cdancery. 

Materials  charged  and  shipped  by  a  partnership  in  their  usual  course  of  business,  to  works 
of  one  partner,  on  the  day  of  the  flilluie  of  ail  the  partners,  are  to  be  treated  aa  the  prop- 
erty of  that  partner,  and  not  of  the  partaershipi  in  auursbalUng  their  fu^tt  in  ioaolvenc;^, 
under  St.  1838,  c.  163,  §  21. 

Petition  in  eqaity  mider  8t.  1838,  c.  163,  §  18.  The  argu- 
ments were  made  at  March  tearm  18S6.  The  case  is  sMed  in 
Ihe  opinion. 

J.  L.  EngKshy  for  the  petitioners,  eited  Si.  1838,  c.  163,  §  21 ; 
Swain  v.  Sheppard,  1  M.  &  Rob.  233 ;  Choper  v.  fiteftA,  15  Baat, 
103 ;  Wrig'Ai  y.  Dannahy  2  Campb.  303 ;  Woodbury  v.  Lon^j  8 
Pick.  5i3 ;  Kendall  v.  Samson,  12  Verm.  515 ;  SacheU  v,  Lowetty 
32  Maine,  164 ;  Maof  v.  GeMry,  4  Dev.  &  Bat  117 ;  Tooke  t. 
Hollingworthy  5  T.  R.  215;  ASdn  v.  Barunckj  1  Stra.  165; 
Bourne  v.  Cab(4,  3  Met.  305 ;  MarHn  v.  Pewtress,  4  Bur*  3477 ; 
Siumway  v.  Rutter,  7  Pick.  56 ;  Lomfear  v.  Sumner^  17  Maae. 
110  ;  Shurtleffy.  WiUard,  19  Pick.  202. 

8.  BarileU  Jf  C.  B.  Ooodnck^  lifx  the  aseigaeee,  were  stopped 
by  the  court 

E.  R.  Hoar^iox  intervening  creditors. 

Shaw,  C.  J.  This  is  a  petition  in  the  oatorQ  of  an  appeal 
from  the  decibion  of  the  master  in  ohancery,  disallowing  the 
claim  of  the  petitioners  against  the  separate  estate  of  Horaoe 
Gray.     Various  points  were  raised  upon  the  case  stated ;  but  at 
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tte  aigomeot  all  wone  waiv^  except  the  one  stated  iu  the  last 
paragraph  of  the  agreed  atatement 

It  appeajrs  t>y  the  agreed  statameot  that  Horace  Gray  alone 
was  carrying  on  a  separate  busineas  in  the  manufacture  of  iron 
at  Perobroke  in  the  State  of  Maine  ;  that  about  the  time  of  the 
failure,  November  30th  1847,  the  firm  of  Horace  Gray  &  Co. 
shipped  from  Boston,  in  pursuance  of  a  previous  course  of  busi^ 
uess,  on  board  of  Schooners  Lucy  and  Yeso  two  cargoes  of  iron, 
which  arrived  at  Pembroke,  and  were  sold  by  the  assignees  as 
part  of  the  estate  of  Horace  Gray,  and  credited  to  the  separate 
estate  $3592.24.  The  same  was  charged  in  the  books  of  Ho- 
race Gray  &  C3a  to  "  Pro.  Pemb.  Iron  Works,"  in  the  same 
manner  as  other  pig  iron  and  coal  thus  charged,  which  had  pre* 
viously  been  sent  to  said  Pembroke  Iron  Works. 

The  claim  is  to  require  the  assignees  to  reform  their  account 
by  crediting  this  sum  to  the  account  of  Horace  Gray  &  Co.  and 
not  let  it  stand,  as  the  assignees  have  placed  it,  to  the  credit  of 
the  separate  estate  of  Horace  Gray. 

This  daim  b  founded  on  the  ground  that  at  the  time  of  the 

first  publication  these  cargoes  of  iron,  acknowledged  to  have 

been  property  of  Horace  Gray  &  Co.  to  near  the  time,  had  not 

.been  appropriated  and  set*  apart  to  the  separate  use  of  Horace 

Gfaray,  but  remained  the  property  of  the  company. 

It  is  plain  that  the  course  of  business  was  for  Horace  Gra^ 
&  Co*  to  purchase  pig  iron,  as  they  could  most  advantageously ; 
and  when  sent  to  either  of  Mr.  Gray's  iron  works,  to  charge  it 
to  iron  works  named,  but  in  effect  to  him  personally,  using 
such  names  of  his  works  as  to  enable  him  to  know  which 
establishment  in  particular  they  were  sent  to. 

Tt  being  conceded  that  this  iron  was  the  property  of  the  firm 
up  to  the  day  or  nearly  the  day  of  failnre,  the  questicMi  is, 
whether  the  acts  then  done  were  sufficient  to  constitute  an 
actual  appropriation,  so  as  to  transfer  the  property  from  the 
firm  to  the  partner. 

The  same  rales  substantially  mast  govern  this  case,  which 
govern  the  sale  of  personal  property.  In  the  absence  of  a  fraud- 
ulent purpose  to  affect  the  rights  of  third  parties  —  and  there  is 
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no  room  for  imputing  any  such  purpose  here  —  we  think  the  evi- 
dence shows  what  would  amount  to  a  sale  and  delivery.  It 
was  actually  put  on  board  vessels  either  provided  by  Mr.  Gray, 
or  by  his  appointment,  in  pursuance  of  his  order  or  that  of  his 
agent.  An  agreement  for  a  sale  and  delivery  to  a  carrier,  either 
a  common  carrier  or  a  carrier  appointed  by  the  purchaser,  is 
a  good  delivery,  and  transfers  the  property.  It  was  shipped 
on  or  before  the  20th  of  November,  charged  on  the  20th,  and 
the  day  of  first  publication  was  the  25th.  The'  court  arc  of 
opinion,  that  this  iron,  whilst  in  transUu  and  on  its  arrival,  was 
the  separate  property  of  Mr.  Gray,  and  as  such  it  was  sold  with 
the  other  property  of  the  Pembroke  Iron  Works,  and  the  pro- 
ceeds carried  to  the  credit  of  his  separate  estate.  The  claim 
therefore  to  have  this  credit  transferred  to  Hie  credit  of  the  estate 
of  Horace  Grray  &  Co.  was  rightly  rejected. 

The  only  real  question  is,  when,  according  to  the  coarse  of 
business,  did  the  specific  property  in  the  iron  pass  from  Horace 
Gray  &  Co.  to  Horace  Gray  ?  It  is  contended  not  till  arrival 
at  Pembroke.  The  word  ^  shipped,"  in  common  maritime  and 
mercantile  usage,  means  ^  placed  on  board  of  a  vessel  for  the 
purchaser  or  consignee,  to  be  transported  at  his  risk  " ;  and  such 
a  delivery  is  a  constructive  delivery  to  the  purchaser.  It  makes 
no  difierence  that  it  was  to  be  paid  for  by  the  proceeds  of  the 
sales  at  a  future  time.  The  charge  was  on  the  20th.  The 
shipment  was  on  or  before  the  20th.  If  on  that  day,  it  pre- 
ceded the  shipment.  ^  Shipment"  means  delivery  on  board 
If  done  on  the  20th,  the  natural  inference  is  that  it  was  in 
pursuance  of  arrangements  previously  made  by  the  engagement 
of  the  vessel.  "  Shipped "  implies  a  past  fact,  placed,  sepa- 
rated, set  apart ;  this  is  all  that  was  necessary  to  make  it  the 
property  of  Horace  Gray. 

There  is  nothing  to  show  that  it  was  sent  at  the  risk  of 
Horace  Gray  &  Co.,  or  that  they  paid  the  freight  or  insurance. 
If  they  did,  they  charged  it  in  the  same  account  So  that  it 
was  not  at  the  risk  of  the  firm  from  the  time  of  shipment. 

Decree  affirmed. 
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William  Thomas  &  others  vs.  William  Minot,  Master  in 

Chancery. 

TTnder  8L  1888,  e,  168,  §  21,  where  a  partnership  and  its  members  are  in  insolvency  rnider 
one  oommisaioB,  and  tha  separate  estate  of  one  partner  is  more  than  enough  to  pay  his 
separate  debts,  the  surplus  of  that  estate  over  such  debts  is  to  be  added  to  the  partner- 
ship estate,  and  applied  to  the  payment  of  Joint  debts,  before  paying  interest  on  the  sep- 
arate debts. 

Petttion  in  eqaity,  nnder  8L  1838,  c.  163,  §  18,  in  behalf  of 
all  the  creditors  of  Horace  Oray  and  Nathaniel  Francis,  late 
oopartners  in  basiness  under  the  fibrm  of  Horace  Gh'ay  &  Co., 
insolvent  debtors,  to  reverse  an  order  by'which  the  respondent, 
as  a  master  in  chancery,  allowed  out  of  Gray's  separate  estate 
the  whole  amount  of  the  claims  proved  against  that  estate,  with 
interest  to  the  time  of  the  order.  It  appeared,  by  the  accounts 
of  the  assignees,  that  there  was  a  balance  of  assets  from  Gray's 
separate  estate,  more  than  sufficient  to  pay  all  the  claims 
allowed  against  it,  including  interest  from  the  day  of  the  first 
publication  of  notice  to  the  time  of  the  order ;  and  that  the 
assets  of  the  partnership  estate  were  insufficient  to  pay  the 
debts  allowed  against  it,  without  interest.  Upon  these  facts  the 
parties  submitted  the  case  to  the  decision  of  the  court. 

E.  R.  Hoafj  for  the  petitioners.  By  §  8  of  the  &.  of  1838, 
c.  163,  the  time  of  the  first  publication  is  fixed  as  the  point  of 
time  to  which  interest  is  to  be  computed,  and  from  which  inter- 
est is  to  be  discounted  upon  debts  not  then  payable.  By  §  21, 
it  is  provided,  that  the  separate  estate  shall  be  appropriated  to 
pay  the  separate  creditors,  and  the  joint  estate  to  pay  the  joint 
creditors;  and  if  there  shall  be  any  balance  of  the  separate 
estate  of  any  partner,  after  payment  of  his  separate  debts,  such 
balance  shall  be  added  to  the  joint  stock  for  the  payment  of 
the  joint  creditors.  As  between  creditors,  or  separate  classes 
of  creditors,  ^  debts "  means  debts  provable  and  proved  under 
the  provisions  of  the  insolvent  laws. 

The  provisions  of  the  insolvent  laws  for  distributing  the 
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assets  of  insolvent  debtors  between  creditors  of  a  partnership 
and  separate  creditors,  are,  to  a  considerable  extent,  arbitrary ; 
change,  in  important  particidars,  their  common  law  rights ;  but 
are  adhered  to  by  the  courts,  without  reference  to  particular 
cases  of  hardship.  In  the  case  of  this  very  estate,  their  strict 
and  literal  enforcement  has  operated  most  injuriously  to  the 
partnership  creditors,  and  those  creditors  are  surely  entitled  to 
any  slight  compensating  advantage.  Howe  v.  Lawrence,  9 
Cush.  553.     Somerset  Potters  Works  v.  Minoty  10  Cush.  596, 597. 

At  common  law,  the  partnership  creditor  could  attach  the  sep- 
arate property  of  the  partner,  and  thus  gain  a  priority  over  a 
separate  creditor.  Allen  v.  WeBs,  31  Hck^  460.  Under  the 
insolvent  law,  a  partnership  creditor  may  have  attached  sep^- 
arate  property,  and  thus  secured  it  to  tile  assignees,  when  his 
attachment  is  dissolved  by  the  insolvency.  Pinrple  ▼.  Oooke^  4 
Gray,  190. 

There  is  no  provision  in  the  insolvent  law,  ooiitemplating  that 
the  estate  shall  gain  anything  by  interest,  and  the  assignees 
have  no  right  to  invest  it  for  that  purpose.  St  1838,  e.  168,  §  IL 
There  is  no  pm vision  for  interest  on  preferred  debts,  or  on  costs 
in  a  suit  by  which  property  is  held,  so  as  to  come  to  the  posses- 
sion of  the  assignee.  Would  those  be  entitlied  to  interest  till 
the  date  of  distribution  ?  The  delay  in  distribution  is  the  act 
of  the  law ;  it  i«  a  necessary  incident  to  tbe  settlement  of  the 
estate.     Williams  v.  American  Bank,  4  Met  388. 

If  interest  could  be  allowed  to  separate  creditors  after  the  day 
of  first  publication,  the  question  whether  an  insolvent  should 
receive  a  discharge,  or  receive  an  allowance  from  his  estate, 
might  be  affected  by  a  delay  over  which  he  had  no  control.  Sis, 
1844,  c.  178,  §  4 ;  1848,  c.  304,  ^  9  ;  1888,  c.  168,  §  a  Baker's 
case,  8  Cush.  109. 

Interest  after  breach  of  contract,  or  action  bronght,  is  in  the 
nature  of  damages ;  and  there  Jlre  no  damages  between  dUfiprent 
classes  of  creditors^  parties  to  the  same  proceeding,  to  be 
regarded  as  arising  from  the  delays  necessarily  incident  to  suck 
proceeding.  Barringer  v.  Atiig-,  5  Gray,  9.  As  an  incident  of 
the  debt^  at  what  rate  of  interest  should  tbe  inteivst  be  cast, 
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vrimen  the  debts  have  been  contracted  at  diffBrent  rates  of  inter- 
eeti  nttder  different  jurisdictionB  ? 

This  case  is  distinguishable  from  questions  arising  between 
aU  the  creditors  an'd  the  debtor,  whore  the  debtor  proves  to.be  in 
fact  solvent,  and  able  to  pay  all  his  debts  with  interest;  whereas 
here  the  question  concerns  the  respective  rights  of  creditors  in  a 
paiticulcff  fund,  out  of  which,  whether  created  by  statute  or 
contract,  they  are  not  entitled  to  interest  as  against  each  other^ 
Brown  v.  Lamb^  6  Met  203.  WUU<ms  v.  Ameriam  Bank^  4 
Met  819,  3S0.     Bujfm^  v.  Deane,  4  Gray,  368,  389. 

The  English  rule  in  bankruptcy  under  a  similar  statute  was 
not  to* allow  interest  to  separate  creditors,  out  of  a  surplus  from 
the  separate  estate,  until  the  joint  creditor  had  been  paid  their 
debts  as  proved.  Ex  parte  Clarke ,  4  Ves.  677.  Ex  parte  Reeve^ 
9  Yea  590.  St  6  Geow  4,  c.  16,  §§  63, 133.  Ex  parte  Minckin, 
2  Glyn  &  J.  287.  Ex  parte  Rix^  Mont  237.  Ex  parte  Wood, 
2  Mont.,  Deao.  &  De  Qex,  283.  Those  decisions  are  to  be  fol« 
lowed  in  construing  our  statute^  Comnwnweaith  v.  Hartnettf  3 
Gray,  450. 

&  BartleU  Sf  d  B.  O&odridiy  for  separate  creditors  of  Gray. 
The  basis  of  the  rale  established  by  St.  1838^  c.  163,  §  21,  to 
apply  the  separate  estate  in  the  first  instance  to  the  payment 
of  the  separate  debts,  and  the  patrtnership  estate  to  the  payment 
of  joint  debts,  is  that  each  fund  is  appropriated  to  the  payment 
of  the  debts  contracted  upon  the  faith  of  that  property.  The 
Btatttte  shows  that  the  Jiegislature  contemplated  the  possibility 
of  a  surplus  as  between  the  two  estates.  The  same  equity 
extends  to  the  payment  of  the  interest  as  of  the  principal.  It 
would  be  unjust  to  take  away  the  interest  from  a  creditor  who 
lias  been  kept  out  of  his  property  without  any  fault  of  his  own. 

When  interest  is  a  part  of  the  contract,  or  payable  by  mer- 
cantile usage,  it  is  as  much  a  debt  as  the  principal,  and  may 
constitute  a  part  of  the  original  proof.  Eden  R  L.  (2d  ed.)  1*34« 
St.  1838,  0. 163,  §  Z.  Unliqnidated  damages  are  regarded  as  a 
^bt  in  this  commonwealth.  MiBdam  Fotmdry  v.  Ebvey^  21 
Kck.  417. 

The  right  of  the  assignees  of  the  joint  estate  to  receive  the 
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surplus  of  the  separate  estate,  after  payment  of  the  separate 
creditors,  is  derived  through  the  insolvent  debtor,  and  cannot  be 
greater  than  bis  right.  No  snrplos  exists  until  after  payment 
of  the  separate  creditors  in  full,  principal  and*  interest  1  Cooke 
B.  L.  (8th  ed.)  513,  514.    Eden  B.  L.  391-393. 

It  is  settled  in  this  commonwealth  that  '<  debt"  means  prin« 
cipal  and  interest  down  to  the  time  of  distribution.  Braton  v. 
Lamby  6  Met  203.  It  is  true  that  that  case  arose  between  cred- 
itors and  the  debtor's  personal  representatives ;  bat  the  reasoning 
of  the  court  rests  on  the  rights  of  the  creditors,  and  applies  as 
well  to  this  case  as  to  that  <^  Debt "  cannot  mean  one  thing 
when  applied  to  the  debtor,  and  another  thing  when  applied  to 
creditors.  And  see  1  Amer.  Lead.  Cas.  (4th  ed.)  526,  note  to 
SeUeck  v.  French. 

In  Williams  v.  Americcm  Bank^  4  Met  317,  there  was  not 
enough  to  pay  the  debts,  and  there  was  no  question  of  joint 
debts.  Buffum  v.  DeaaiCi  4  Gray,  385,  tmmed  upon  the  con* 
struction  of  a  peculiar  contract. 

A  creditor  who  has  security  by  mortgage  or  pledge  is  entided 
to  interest  until  paid  by  sale  or  redemption,  although  payment 
may  not  be  made  until  after  the  first  publication  of  notice*  St* 
1838,  c.  163,  §  3.  Eden  B.  L.  135.  [Shaw,  C.  J.  The  estate 
is  not  to  have  the  benefit  of  the  surplus,  without  paying  the 
pledgee  in  full.] 

The  allowance  to  the  debtor  is  to  be  paid  before  the  question 
of  surplus  can  arise.  St*  1838,  c.  163,  §  21.  The  argument 
founded  upon  the  possible  attachment  of  the  separate  estate  by 
a  partnership  creditor  goes  too  far,  and  would  show  that  the 
whole  principle  of  marshalling,  directed  by  the  statute,  was 
wrong.  The  application  of  the  petitioners  is,  in  its  effect  and 
result,  a  prayer  that  the  joint  creditors  may  be  allowed  to  prove 
pro  tanto  in  competition  witii  the  separate  creditors  against  the 
separate  estate ;  which  cannot  be  allowed.  Ez  parte  Reeve^  9 
Yes.  588.     Somerset  Potters  Works  v.  Minot^  10  Cush.  592. 

The  English  rule  in  bankruptcy  against  allowing  interest  in 
such  cases  rests  upon  an  early  construction  of  the  bankrupt  act, 
that  the  whole  debt,  principal  and  interesi^  as  of  the  date  of  the 
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ernnmiBsion,  was  the  debt  f<»r  the  payment  of  which  it  waa 
intended  to  provide.  By  that  role  the  surplus,  if  any,  went  to 
the  bankrupt.  The  rule  itself  has  been  repeatedly  disapproved 
by  the  courts ;  and  in  the  cases  of  most  frequent  occurrence  has 
been  controlled  by  statute.  Ex  parte  Boardman,  1  Cox  Ch. 
275.  BronUey  v.  Ooodercj  1  Atk.  78.  Ex  parte  Oiampion^  3 
Bro.  C.  C.  436«  Ex  parte  Morris^  1  Ves.  Jr.  132.  Ex  parte 
Mills,  2  Ves.  Jr.  300.  Ex  parte  Clarke,  4  Ves.  677.  Ex  parte 
Reeve,  9  Ves.  588.  Lowndes  v.  CoUens,  17  Ves.  27.  Ex  parte 
Each,  1  Ves.  &  B.  342.  Ex  parte  Boyd,  1  Olyn  &  J.  285.  Ex 
parte  WWiams,  1  Rose,  399.  Ex  parte  Cocks,  1  Rose,  317. 
Eden  B.  L.  134,  391-894.  1  Deacon  on  Bankruptcy,  (2d  ed.) 
287,  288, 29^^95.     St.  6  G.  4,  e.  16,  §^  67,  132. 

Shaw,  C.  J.*  Distribution  is  to  be  made  of  the  assets  as  they 
stand  at  the  time  of  the  dividend.  The  amount  of  assets  which 
came  from  the  private  estate  of  Horace  Gray  is  to  be  ascertained 
for  purposes  of  distribution ;  and  the  amount  of  assets  which 
came  from  the  joint  estate  of  Horace  Gray  fe  Co.  is  to  be 
ascertained,  including  the  interest  which  has  accrued  upon  it, 
either  by  debts  due  to  the  estate  drawing  interest  remaining 
unpaid,  or  by  other  increase  in  value  of  the  assets. 

The  assets  are  to  be  distributed  by  comparing  the  separate 
assets  with  the  debts  of  the  separate  creditors  as  proved ;  and  if 
the  amount  is  sufficient  to  pay  the  whole  of  the  separate  debts 
as  proved,  the  surplus  is  to  be  added  to  the  assets  of  the  joint 
estate  and  distributed  among  the  joint  debts  as  proved.  The 
same  rule  would  apply  if  the  assets  of  the  joint  estate  were  suf- 
ficient to  pay  the  joint  debts  in  full,  and  there  was  a  deficit  in 
the  estate  of  one  of  the  partners,  leaving  not  enough  to  pay  the 
separate  debts. 

As  against  the  debtors,  all  being  liable  in  soUdo  to  pay  tne 
partnership  debts,  all  the  creditors  have  a  right  to  full  payment. 
The  difficulty  artees  where  there  is  not  sofficient  to  pay  the 
whole. 


*  This  case  was  argued  on  tlie  6th  of  January  1858,  before  all  the  judges 
except  Thomas  and  Msbricx,  JJ 
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The  relative  claims  of  the  classes  of  creditors  are  fixed  by  the 
liqaidation  and  allowance  of  the  joint  and  separate  debts ;  and 
tbongh  these  allowances  are  in  fact  settled  afterwards,  they  all 
relate  back  to  the  day  of  liquidation,  being  the  day  of  first  pab- 
lication  of  notice.  The  debts  are  to  be  paid  as  they  stood  then, 
whether  on  interest  previously  or  not,  whether  due  at  a  future 
day  with  interest  or  not ;  and  interest  is  added  or  abated  bo  as 
to  ascertain  the  debts  actually  due  at  that  time. 

In  the  case  before  us,  the  private  debts  as  liquidated  and 
allowed  are  first  to  be  paid  irt  full  out  of  the  separate  estata 
Then  the  balance  of  that  estate  is  to  be  distributed  among  the 
joint  creditors.  If  there  is  a  surplus  as  against  both,  then  before 
paying  back  that  surplus  to  the  debtor,  as  the  creditors  have  a 
superior  equity  against  him,  that  surplus  would  be  applied  in 
the  same  way ;  the  interest  accruing  from  the  separate  assets  to 
the  payment  of  the  interest  of  the  separate  creditors  from  whose 
assets  it  arose ;  and  that  from  the  joint  assets  to  the  payment 
of  the  interest  of  the  joint  creditors.  But  it  is  hardly  necessary 
to  speculate  on  such  a  contingency.  It  is  only  alluded  to  to 
show  the  practicableness  of  the  rale  we  have  adopted. 

Supposing  the  statute  not  to  have  made  any  express  provision 
on  the  subject,  or  to  leave  the  point  in  doubt,  then  we  must 
ascertain  the  policy  of  the  law,  and  in  expounding  the  statute 
or  supplying  its  deficiency  we  must  resort  to  principle  or  to 
analogous  cases.     Williams  v.  American  Bank^  4  Met.  317. 

The  result  is,  that  the  order  of  the  master,  in  directing  a  divi- 
dend on  the  estate  of  Horace  Ghray  &  Co.,  allowing  interest  to 
the  separate  creditors  of  Oray  out  of  his  separate  estate,  be  an- 
nulled and  reversed ;  and  that  the  master  be  directed  to  order 
that  after  the  separate  debts  be  paid  in  full,  without  interest 
computed,  the  balance,  if  not  sufficient  to  pay  the  joint  debts  in 
full  as  proved,  shall  be  distributed  ratably  among  the  joint  cred- 
itors of  Horace  Ghray  &  Co.  Decree  accordingly. 
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Abigail  Armstrong  vs,  Uriel  Crocker  &  another. 

To  a  bill  in  eqaity  for  m  aceouiit  of  saloi  of  a  book  alleged  to  have  been  publUhad  by 
the  defendttot  on  the  joint  account  of  the  plaintiff  and  hhnself,  an  answer  which  deniee 
that  any  sach  book  was  published  during  the  time  alleged,  and  asserts  that  the  book 
published  by  the  defendant  was  a  different  one,  need  not  render  an  account  of  sales. 

A  bill  in  equity  by  the  executrix  of  her  deceased  husband  alleged  that  the  plaintiff  was  in- 
experienced and  unskilled  in  the  care  and  management  and  in  the  value  of  property,  and 
that  the  defendant  undertook  the  genera]  management  of  her  affairs,  volunteering  his 
adTice  to  her  in  all  matters  of  bnsinese,  and  that  the  plaintiff  had  foU  confidence  in  the 
defendant  and  relied  upon  liim  to  advise  and  aid  her  in  her  transactions,  and  did  not 
buy  or  sell  or  lease  property  without  the  aid  of  his  judgment.  Held,  that  the  answer 
^niSeiently  met  this  allegation  by  stating  that  the  defendant  could  only  refer  to  the  plain- 
tiff *8  dedoiation  that  her  husband  w^as  in  the  habit  of  communicating  to  her  his  busi- 
ness transactions ;  that,  although  his  property  was  large,  it  was  such  that  its  value  and 
income,  if  not  fhliy  known,  could  be  exactly  ascertained  by  her  upon  the  slightest  in- 
quiry; and  that  the  plaintiff  nerer  expressed  to  the  defendant  sny  doubt  of  her  capa- 
city to  take  chaige  of  all  her  property  and  protect  all  her  interests,  nor  had  he  any  do«bt 
thereof;  and  which  then  stated  in  detail  the  facts  of  their  intercourse,  denying  that  the 
defendant  ever  acted  for  the  plaintiff  as  an  agent  or  in  a  confidential  capacity,  ffeld^ 
fitHher,  that  if  the  answer  alleged  that  the  plaintiff  asked  of  tliiid  persons  questions 
relative  to  her  property,  it  need  not  state  of  what  persons  or  concerning  what  prapert; 
such  questions  were  asked. 
•  An  alkgatjon  in  a  bill  in  equity,  that  the  plaintiff  repeatedly  asked  the  defendant  Ibr  his 
bill,  is  met  by  an  admission  in  the  answer  that  the  plaintiff  asked  the  defendant  what  she 
should  pay  him. 

A  bill  in  equity  to  compel  the  surrender  of  a  lease  slleged  that  the  defendant,  before  any- 
tiiing  was  said  on  the  subject  by  the  plaintiff,  applied  to  the  plaintiff  and  solicited 
of  her  an  extension  of  the  building  occupied  by  him,  and  a  renewal  of  the  lease,  and 
then  particularly  set  forth  interviews  between  them,  and  that  the  defendant  importuned 
her  to  renew  the  lease,  and  by  these  repeated  applications  and  protracted  importunities 
the  plaintiff  was  peisuaded  to  renew  the  lease  on  the  terms  desired,  ffeldf  that  theee 
allegations  were  sufficiently  met  in  the  answer  by  averring  that  the  plaintiff  hersel.", 
without  any  inquiry  or  allusion  to  the  subject  on  the  defendant's  part,  inquired  if  the 
defendant  would  so  extend  the  building  and  take  the  lease ;  and  by  admitting  the  several 
interviews  set  forth  lu  the  bill,  but  averring  that  they  were  always  conducted  pleasantly, 
and  that  the  defendant  always  allowed  the  plaintiff  time  for  consideration;  and  by  wholly 
denying  that  any  of  the  pretended  grievances,  deceptions,  fhiudulent  doings,  importuni- 
ties, persuasions  and  entreaties  alleged  in  the  bill  were  committed  or  practised  by  the 
defendant,  and  averring  these  chaiges  were  nntrue.  But  that  an  allegation  in  the  Mil  that 
the  plaintiff  asked  the  defendant  if  he  thought  the  rent  agreed  upon  was  a  fair  one,  and 
that  he  answered  afBrmatively,  was  material  and  should  be  directly  met  in  the  answer. 

Bill  in  equity  by  the  widow  and  executrix  of  Samuel  T. 
Armstrong  against  the  firm  of  Crocker  &  Brewster,  book  pub- 
lishers, to  compel  them  to  account  for  the  profits  of  the  publi* 
c'atlon  of  the  books  commonly  called  "  Christian  Psalmody," 
23* 
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"  Select  Hymns  and  Watts  entire,"  and  for  the  profits  of  cer- 
tain lands  and  stocks,  and  to  compel  them  to  surrendei  to  h^ 
the  lease  of  a  building  on  Washington  Street  in  Boston  allegec 
to  have  been  fraudulently  obtained  from  her.  The  opinion  et- 
hibits  so  much  of  the  case  as  is  material  to  the  understanding 
of  the  questions  of  law  decided. 

0.  M.  Browne^  for  the  plaintiff. 
H.  F.  Durante  for  the  defendants. 

MfiRRioK,  J.  This  ease  comes  before  the  court  upon  the  re- 
port of  the  master  to  whom  were  referred  the  numerous  objec- 
tious  taken  by  the  plaintiff  to  various  alleged  insufficiencies  of 
the  defendants'  answ»  to  the  bill.  He  reports  that  several  of 
those  exceptions  ought  to  be  sustained.  But  it  is  objected  that 
bis  decisions  in  reference  to  each  and  all  of  these  particnlars  are 
erroneous ;  and  the  questions  now  to  be  considered  and  deter- 
mined arise  upon  the  objection. 

1.  The  master  is  of  opinion  that  the  answer  is  defident,in  not 
giving  the  account  of  sales  demanded  in  the  bill,  and  therefore 
to  this  extent  that  the  plaintiff's  exceptions  should  be  sustained. 
And  this  he  affirms  upon  the  general  principle  that,  although  a 
defendant  denies  the  title  of  the  plaintiff  and  sets  up  one  in 
himself,  he  must  answer  fally,  if  he  answers  at  all  Story  Eq. 
PI.  §  845  4"  seq.  But  this  case  affords  no  occasion  for  the  appli- 
cation of  that  principle.  The  defendants  do  not  deny  the  title 
of  the  plaintiff,  and  set  one  up  in  themselves,  to  the  books  called 
"  Christian  Psalmody  "  and  "  Select  Hymns  and  Watts  entire," 
bat  deny  the  publication  or  sale  of  these  works  during  any  part 
of  the  time  in  respect  to  which  they  are  called  upon  to  account ; 
and  assert  the  publication  and  sale  of  a  distinct  work,  in  which 
they  allege  that  Armstrong  had  no  interest  whatever.  They  do 
therefore  in  effect  assert  that  there  were  no  such  sales  as  those 
of  which  an  account  is  demanded.  And  it  is  a  necessary  con- 
sequence of  this  allegation,  that  no  such  account  exists,  and 
iiierefore  that  none  such  can  be  rendered.  This  is  explicit,  and 
shows  that  the  answer  is  not  obnoxious  to  the  objection  made 
to  it. 

2.  The  master  reports  that  so  much  of  the  plaintiff's  third 
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exception  as  relates  to  the  allegation  of  her  inexperience  in  baei* 
nesB,  and  of  the  fidnciary  relation  of  one  of  the  defendants  to 
her,  should  be  sustained,  and  that  the  defendants  ought  in  that 
respect  to  be  required  to  answer  more  fuUy  and  direotly. 

The  plaintifPs  allegation  in  the  bill  is  that  at  the  time  of  the 
decease  of  her  husband  she  was  inexperienced  and  unskilled  in 
the  care  and  management  and  in  the  vahie  of  property,  and  wae 
obliged  necessarily  to  rely  on  the  advice  and  judgment  of  some 
person  conversant  with  business ;  and  that  the  defendant  Crock* 
er,  having  been  in  habits  of  intimacy  with  her  husband  and 
herself,  then  and  afterwards  took  upon  himself  the  general  A- 
rection  of  arrangements  in  regiaid  to  the  afiairs  of  the  deceased, 
volunteering  his  aid,  counsel  and  advice  to  the  plaintiff  in  all 
matters  of  business,  and  in  regard  to  the  ordering  and  disposi- 
tion of  all  her  material  affairs,  and  that  she  bad  entire  confidence 
in  the  defendants,  and  relied  upon  Crocker  especially  to  advise 
and  aid  her  in  her  traasaotious,  and  did  not  buy  or  sell  or  lease 
property  without  the  aid  of  his  judgment 

To  the  first  part  of  this  allegation  the  defimdants'  answer  that 
they  ^can  only  refer  to  her  own  declairationy  that  her  husband 
was  in  the  habit  of  comrannicating  to  her  bis  business  arrange* 
ments  and  transactions;"  and  they  farther  say  that,  although  the 
amount  of  his  property  was  very  large,  his  investments  ^  were 
such  that  their  value  and  income,  if  not  fully  known  by  her, 
could  be  exactly  ascertained  by  the  slighteet  inquiry ;  and  that 
until  the  filing  of  this  bill  she  never  expressed  to  either  of  the 
defendants  any  doubt  of  her  capacity  to  take  charge,  herself 
alone,'  of  all  her  property  and  protect  all  her  interests ;  nor  bad 
they  ever  any  doubt  in  that  behalfL" 

The  answer  further  alleges  that,  upon  the  death  of  Mr.  Arm- 
strong, the  defendant  Crocker^  ^  having  been  sent  for  by  the 
plaintiff,  and  requested  by  her  to  assist  her,  did  offer  bis  services 
to  her  freely  and  fully,  as  accorded  with  the  intimacy  and  friend* 
ship  so  long  before  existing  as  aforesaid ;  and  at  her  request  un* 
dertook  the  general  direction  of  the  funeral  arrangements,  and 
also  of  the  arrangements  for  the  settlement  of  the  estate  of  the 
deceased  in  the  probate  court ;  ^  that  he  collected  rents  under  a 
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power  of  attorney  from  her ;  and  that  she  ^  sometimes  conversed 
with  the  defendant  Crocker  about  her  property  and  affairs,  and 
not  unfrequently  asked  his  friendly  advice,  which  he  always 
cheerfully  gave  her  to  the  best  of  his  judgment,  but  not  as 
agent  or  in  any  confidential  capacity." 

In  stating  the  actual  relations  which  subsisted  between  tbe 
plaintiff  and  the  defendants,  and  ibe  aid  and  assistance  afforded 
to,  and  the  business  transacted  for  her  by  them,  there  does  not 
appear  to  be  any  substantial  omission  in  responding  to  all  of 
the  material  parts  of  the  bill  to  which  tbe  exception  applies. 
Her  alleged  inexperience  in  basineas,  and  their  alleged  fiduciary 
relation  to  her,  are  clearly  met  and  sobstantially  denied ;  and  the 
answer  must  in  this  respect  be  considered  sufficient. 

3.  The  eleventh  exception  asserts  that  the  defendants  do  not 
in  terms  deny  that  the  plaintiff  asked  Crocker  for  her  bill  as  she 
aUeges  that  she  bad  done ;  and  the  master  is  of  opinion  that 
this  exception  should  for  this  reason  be  sustained.  It  seems  to 
be  quite  immaterial  whether  she  did  or  did  not  ask  him  for  his 
bill ;  but,  whether  it  was  so  or  not,  the  statement  that  she  did 
inquire  of  him  what  she  should  pay  him,  and  that  be  replied 
that  he  should  be  satisfied  with  whatever  sum  she  should  think 
fit  to  give,  is  a  sufficient  answer  to  her  allegation  upon  this 
subject. 

4.  In  reference  to  the  fourteenth  exception,  the  master  is  of 
opinion  that  the  defendants'  answer  that  <'  the  plaintiff  asked 
of  other  persons  besides  the  said  Crocker  as  to  the  proper  an* 
nual  rent  of  buildings  and  stores  in  the  immediate  vicinity  of  her 
store,"  but  without  stating  **  of  whom,  or  as  to  what  property, 
she  made  such  inquiries,  nor  in  regard  to  the  rent  of  what 
property,"  is  insufficient  The  inquiries  however,  which  were 
made  by  her,  concerned  facts  which,  if  they  ever  occurred,  may 
justly  be  presumed  to  be  within  h^  own  personal  knowledge ; 
and  therefore  when  the  defendants  referred  or  alluded  to  these 
inquiries,  as  tending  to  show  that  she  did  not  rely  exclusively, 
or  at  all,  upon  their  representations,  it  was  unnecessary  that 
they  should  particularly  specify  either  the  persons  of  whom,  oi 
the  property  concerning  which,  the  inquiries  were  made. 
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6.  The  twenty-fifth,  twenty-sixth  and  twenty-eighth  exceptions 
are  all  founded  upon  the  aasumption  that  the  plaintiff's  aUega« 
tion,  that  Crocker,  one  of  the  defendants'  firm,  and  before  any- 
thing was  said  on  the  subject  on  her  part,  applied  to  her  and 
solicited  of  her  an  extension  of  the  store  then  occupied  by  them, 
and  of  the  leases  thereof,  is  not  fully  and  clearly  denied  in  the 
answer ;  and  for  this  reason  these  exceptions  should,  in  the  opin- 
ion of  the  master,  be  sastained*  But  this  seems  to  be  an  inaccu- 
rate and  unwarrantable  conclusion.  The  defendants  assert  in 
their  answer  that  the  plaintiff,  of  her  own  accord,  and  ^  without 
any  inquiry  or  allusion  to  the  subject  on  their  part,  did  herself 
inquire  of  Crocker  if  they  would  so  extend  the  store  and  take 
the  leases."  This  is  in  effect  a  clear  and  plain  denial  of  her 
allegation  on  the  subject,  and  is  therefore  all  that  can  be  required 
of  them. 

6.  The  bill  alleges  in  substance  that  the  lease  of  the  store  to 
the  defendants  was  obtained  by  them  of  the  plaintiff  by  means 
of  the  protracted,  excessive  and  unreasonable  importunities  of 
Crocker;  and  it  proceeds  to  state,  at  great  length  and  in  very 
minute  detail,  the  conversation  which  took  ^lace  between  him 
and  her  at  their  various  interviews  which  preceded  and  con- 
tinued up  to  the  time  of  the  execution  of  the.  lease.  And  she  ex- 
cepts to  the  answer,  on  the  ground  that  the  various  charges  spe- 
cifically and  distinctly  set  forth  in  the  bill  are  not  specifically 
and  distinctly  denied  in  the  answer.  The  master  reports  that 
the  answer  is  insufficient,  and  that  this,  her  thirty-ninth,  excep- 
tion ought  to  be  sustained.  All  that  is  really  material  in  the  va- 
rious statements  and  allegations  of  the  plaintiff  consists  in  her 
averment  and  charge,  that  the  lease  was  obtained  of  her  by  ex- 
cessive and  persevering  importunity.  The  answer,  admitting  that 
the  several  interviews  referred  to  took  place  between  the  par- 
ties, avers  that  they  were  always  conducted  pleasantly,  and 
always  allowed  the  plaintiff  time  for  consideration  ;  and  then  it 
wholly  denies  that  all  or  any  of  the  pretended  grievances,  de- 
ceptions, fraudulent  doings,  importunities,  persuasions,  entrea- 
ties and  appeals  alleged  in  the  bill  were  ever  done,  committed  or 
practised  by  Crocker,  and  avers  that  all  the  charges  thus  made 
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are  wholly  untrae.  This  ia  fall,  direct  and  explicit,  and  thus 
meeting  and  denying  in  clear  terms  the  only  material  ailega^ 
tion  on  this  part  of  the  bill,  ihe  answer  appears  to  be  sabject  to 
no  valid  objection. 

7.  The  twenty-ninth  exception,  after  referring  to  the  averment 
in  the  bill  that  the  plaintiff  in  one  of  the  interviews  between 
them,  which  preceded  the  execntion  of  said  lease  of  said  store, 
asked  Crocker,  in  reference  to  what  was  a  jast  and  reasonable 
rent  for  the  store,  in  direct  terms,  <«  Do  yon  think  that  |^1500 
is  a  jnst  and  fair  rent?"  asserts  that  the  answer  nowhere 
admits,  denies  or  alludes  to  this  specific  charge  so  directly  set 
forth.  The  master  reports  that  be  is  of  opinion  that  this  except 
tion  is  well  taken  and  should  be  sustained.  And  in  this  conclu- 
sion we  think  he  is  correct.  This  allegation  does  not  appear  to 
have  been  anywhere,  either  in  direct  terms  or  in  substance,  met 
by  the  answer.  And  this  being  a  material  allegation,  and  not 
denied  or  replied  to,  the  omission  of  the  defendants  fully  to 
reply  to  it  affords  just  cause  of  exception. 

The  conclusion  from  all  these  considerations,  is  that  the 
twenty«-ninth  exception  of  the  plaintiff  to  the  sufficiency  of  the 
defendant's  answer  is  sustained,  and  that  all  the  other  excep- 
tions are  overruled.  Order  accordingly. 


William  Catsm  t^^.  Stephsn  G.  Tatlob. 

In  an  action  by  a  Rervant  against  his  master  for  injaries  sustained  from  the  explosion  of  a 
steam  boiler  used  in  his  business,  the  plaintiff  introduced  evidence  without  objection  that 
there  was  no  such  fbsible  safety  plug  on  tha  boiler,  as  wu  required  by  etat«te;  wkl 
the  presiding  judge  excluded  evidence  of  a  eustom  among  engineers  not  to  use  so^  a 
plug;  and  instructed  the  jury  that  if  the  defendant  knowingly  used  the  boiler  without 
the  plug,  and  the  want  of  It  caused  the  accident,  the  plaintiff  was  entitled  to  recover;  and 
refused  to  instruct  them  that  if  the  defendant  uaed  all  the  appliaaeea  lor  safety,  that  ymm 
ordinarily  used  in  such  establishments  as  his,  he  was  not  liable  iu  respect  ta  this  boiler, 
although  he  did  not  use  the  fusible  plug.  Htld^  that  the  defendant  had  no  ground  of  ex- 
ception. 

Ordinaiv  care  must  be  measured  by  the  character  and  riato  and  exposures  of  the  hnainast 
and  the  degree  required  is  higher  where  life  or  limb  is  endangered,  or  a  large  amount  ol 
property  is  involved,  than  in  other  c 
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k  BiMter  is  responsible  to  his  aervADt  far  injaries  oceaiioned  by  the  negligence  of  an  inoom 
petent  fellow  Bervant,  knowingly  or  negligently  employed  by  the  nuwter. 

A  master  is  liable  to  his  servant  for  Injuries  resulting  Arom  a  defect  in  his  machinery,  al- 
Clioagh  the  negHgeoce  of  a  follow  Mrvaat  contributea  to*  tiie  aoddenc 

Action  op  tort  for  injuries  snstained  by  scalding  from  tho 
collapse  of  a  flue  in  a  steam  boiler  owned  and  used  by  the 
defendant  in  his  manufactory,  while  the  plaintiff  was  in  his 
employment  The  causes  of  the  accident,  as  alleged  in  the 
declaration,  were  that  the  defendant  negligently  managed  his 
engine,  and  ''did  not  provide  a  competent  and  suitable  en« 
gineer  and  boiler  and  engine  and  pump  and  gauge  and  append* 
ages  and  machinery  and  precautions  for  safety  used  therewith, 
but  carelessly  and  knowingly  provided  such  as  were  not  compe- 
tent and  suitable  and  sufficiently  safe,  and  knowingly  and 
carelessly  continued  the  same  in  use,  and  improperly  used  them 
while  out  of  order  and  unsafe,  either  solely  or  in  connection 
with  his  servant.'^ 

Trial  in  the  superior  court  of  Suffolk  at  January  term  1857, 
before  EbtniingtaUtJ.^  who  after  a  verdict  for  the  plaintiff  allowed 
the  following  biU  of  exceptions : 

'<  Among  the  particulars  which  were  alleged  by  the  plaintiff 
against  the  sufficiency  of  the  boiler,  and  to  sustain  which  evi- 
dence was  offered,  was,  that  it  was  unprovided  with  a  certain 
fusible  safety  plug,  referred  to  in  the  £K.  of  1852,  c.  247,  and 
that  the  defendant  used  the  boiler,  knowing  it  to  be  so  unpro- 
vided. 

'<  The  defendant,  upon  this  point,  offered  evidence  to  show  that 
it  was  not  customary  among  persons  having  in  use  such  boilers 
as  the  defendant's,  and  in  such  establishments  as  his,  to  use  in 
connection  with  them  such  fusible  plugs;  and  he  prayed  the 
court  to  instruct  the  jury,  that  if  the  defendant's  boiler  was  sup- 
plied with  all  such  appurtenances  and  appliances  for  safety  as 
such  establishments  were  ordinarily  supplied  with,  he  was  not 
Hable  in  resped;  to  his  boiler,  though  in  fact  he  did  not  have  it 
supplied  with  the  said  fusible  safety  plug  in  the  said  statute 
mentioned.  Bi^t  the  court  rejected  the  evidence  of  a  custom 
violating  the  requirements  of  the  statute;  and  instructed  the 
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jury,  that  if  the  plaintiff  bad  satisfied  tbem  that  the  defendant 
knowingly  used  his  boiler  without  said  plug,  placed  as  the  law 
directs,  and  that  the  want  of  it  caused  the  accident,  or  essen- 
tially contributed  to  it,  and  that  the  injury  would  not  have 
arisen  had  it  been  supplied,  this  might  be  used  as  evidence  of 
negligence,  and  the  plaintiff  might  have  a  verdict  on  this  ground ; 
and  that  it  might  be  considered  as  part  of  the  implied  contract 
between  the  plaintiff  and  the  defendant  that  the  latt^  would 
comply  with  the  law  regulating  the  use  of  the  boiler,  so  as  to 
give  the  former  a  remedy  if  he  sustained  injury  from  the  non- 
compliance with  its  enactments ;  but  that  if  he  used  the  boiler 
without  this  knowledge,  he  could  not  be  charged  with  negli- 
gence on  this  ground,  for  he  had  not  violated  the  law. 

<<  Evidence  was  also  introduced  on  the  part  of  the  defendant, 
tending  to  show  that  the  accident  would  not  have  happened  if 
the  engineer  had  used  ordinary  care  in  the  management  of  the 
boiler  and  its  appurtenances ;  and  to  show  that  the  defendant 
had  in  all  respects  used  due  care.  And  the  defendant  prayed 
the  court  to  instruct  the  jury,  that  if  iliey  were  satisfied  that 
without  negligence  on  the  part  of  the  engineer  the  accident 
would  not  have  happened,  the  defendant  was  not  liable. 

^  The  court  instructed  the  jury  thus :  The  plaintiff  must  show 
that  he  himself  was  in  the  exercise  of  due  or  ordinary  care  at  the 
time  of  the  accident  This  care  must  be  adapted  to  the  natuie 
of  the  employment  and  to  the  hazards  attending  the  business. 

''If  the  plaintiff  and  engineer  were  in  the  same  general 
employment  or  business,  under  one  employer,  it  then  becomes 
important  to  ascertain  the  legal  relation  of  the  parties.  We 
have  in  the  outset  the  general  principle.  A  person  entering  into 
the  service  of  another,  in  consideration  of  his  compensation, 
takes  upon  himself  the  ordinary  risk  of  the  employment  in 
which  he  engages ;  and  this  risk  includes  the  negligent  acts  of 
his  fellow  workmen  in  the  course  of  the  employment  But  a 
fellow  workman's  being  negligent  and  unskilful  on  a  particular 
occasion  would  not  give  a  right  of  action.  The  implied  ood» 
tract  between  a  master  and  servant  is,  that  the  ipaster  or  princi- 
pal will  use  such  care  as  a  prudent  and  careful  man  in  the  same 
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business,  a  business  similar  in  its  nsks,  oharacter  and  extent, 
would  use,  both  in  the  selection  and  employment  of  an  en- 
gineer, and  in  the  selection  and  use  of  engine,  boiler,  flues, 
pumps,  pipes,  cocks,  gauges,  valves  and  all  appurtenances 
belonging  thereto.  If  the  defendant  employed  an  unfit  and 
improper  person,  or  used  an  unfit  engine,  boiler,  flues,  gauges, 
valves  and  apparatus,  or  either  of  them,  and  such  employment 
or  use  arose  fiDom  want  of  ordinary  care  in  the  employer,  and  by 
reason  of  this  want  of  care  the  injury  was  incurred,  then  the 
defendant  would  be  responsible. 

'^  The  meaning  of  the  language  '  ordinary  care  '  was  then  de- 
fined, as  distinguished  from  extraordinary  care  on  the  one  hand, 
and  negligence  on  the  other.  The  care  must  be  adapted  to  the 
nature  of  the  business  and  employment  The  jury  will  ascei* 
tain' from  the  evidence  in  the  case  what  at  that  time  were  the 
qualifications  of  an  engineer  in  such  an  establishment  as  the 
defendant's  was,  and  with  such  engine  and  apparatus.  His 
qualifications  are  to  be  measured  by  the  class  of  engine  and  iha 
business  done.  The  care  used  by  the  master  in  the  selection  of 
servants  and  machinery,  engine  and  apparatus,  is  to  be  meas* 
nred  by  the  same  standard.  This  standard  would  be  higher  in 
proportion  as  life  or  limb  was  endangered ;  and  higher  where  a 
large  amount  of  property  was  involved,  than  a  small  amount 
In  other  words,  the  care  and  prudence  must  be  graduated  by 
the  chamcter  and  risks  and  exposure  of  the  business. 

^  It  is  contended  that  the  defendant  was  negligent  in  the  se- 
lection of  an  incompetent  engineer,  and  negligent  in  continuing 
him  in  his  employment  There  are  two  inquiries  here :  1st  Was 
the  engineer  competent  or  incompetent  ?  2d.  If  he  was  not^  had 
the  master  reason  to  know  it?  If  he  had  reason,  and  if  he 
knowingly,  or  having  good  reason  to  know,  and  without  due 
care  and  prudence,  employed  or  continued  in  his  employment 
such  incompetent  person,  and  the  accident  happened  or  injury 
arose  by  reason  of  such  incompetency,  and  the  plaintiff  has  sat- 
isfied you  of  this,  the  burden  being  on  him,  he  is  entitled  to 
recover.  If  he  was  not  negligent  in  this  respect,  or  had  not 
reason  to  know  of  this  incompetency,  and  the  injury  did  not 

VOL.  X.  24 


Digitized  by 


Google 


278  SUFFOLK. 


Gayz0r  «.  Ttiykfr, 


arise  from  this  incompetency,  he  is  not  liable  on  this  ground. 
If  it  was  the  careless  act  of  an  incompetent  engineer,  negli- 
gently and  knowingly  employed  by  the  defendant,  he  would  be 
liable ;  if  it  was  the  careless  act  of  a  competent  engineer,  he 
would  not  be  liable,  so  far  as  this  point  is  concerned. 

^  It  is  said  the  defendant  was  negligent  in  suffering  his  en* 
gine,  pump,  steam  gauge,  fusible  plug,  belts  cuid  apparatus  and 
appurtenances  for  safety  to  get  out  of  order  and  unsuitable  aud 
unsafe.  If  you  are  satisfied  that  he  was  negligent  in  this  pai^ 
ticular,  and  if  the  injury  arose  from  thib  negligence,  this  would 
render  the  defendant  responsible.  If  he  was  not  so  neg^ent, 
or  if  the  injury  did  not  arise  from  such  cause,  the  defendant  ia 
not  responsible. 

^  It  is  contended  that  the  defendant  was  negligent  in  overioad- 
ing  his  engine  and  boiler  and  apparatus ;  in  subjecting  them  to 
steam  power  beyond  their  capacity  and  line  of  safety ;  in  fasten* 
ing  down  the  safety  valve  and  loading  the  lever  with  unsafe 
weights.  If  the  defendant,  either  by  himself  or  by  directions  to 
his  servants,  carelessly,  unskilfully  and  improperly  did  any  of 
those  acts,  and  the  injury  was  caused  by  such  negligence  or 
want  of  skill,  he  would  be  liable.  If  he  did  not  go  beyond  the 
line  of  prudence,  skill  and  care,  he  would  not  be  liable. 

^  The  jury  returned  a  vevdict  for  the  plaintiff,  and  to  the  fore- 
going rulings  and  instructions  the  defendant  excepts." 

C.  Broione^  for  the  defendant  The  plaintiff  counted  on  the 
common  law  liability  of  the  defendant,  and  not  on  the  8L  of 
1852,  €.  24n.  The  question  for  the  jury  therefore  was,  whether 
the  use  of  the  fusible  safety  plug  fell  within  that  due  and  ordi- 
nary care  which  the  defendant  was  bound  at  common  law  to 
exercise.  Bradley  v.  Boston  Sf  Maine  Railroad^  2  Cnsh.  539* 
lAnfield  v.  Old  Colony  BaUroad,  10  Cush.  568.  Shaw  v.  Boston 
4*  Worcester  Railroad^  8  Gray,  60.  Yet  the  evidence  on  this 
point  conld  not  have  been  objected  to  as  incompetent ;  becau^se 
the  use  of  the  plug  might  be  shown  to  be  necessary  to  the  exer* 
oise  of  ordinary  care,  independently  of  any  statute.  The  refusals 
and  instructions  of  the  judge  respecting  ordinary  care  were  cat 
cnlated  to  mislead  the  jury  upon  this  question. 
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The  degree  of  care  required  of  railroad  corporations  does  not 
apply  to  a  bnsiness  not  attended  with  the  same  extraordinary 
privileges  and  extraordinary  risks.  And  it  is  well  settled  that  in 
any  employment  the  negligence  of  a  workman  is  among  the 
CHrdinary  risks  which  his  feOow  woTkmen  take.  The  doctrine 
indicated  in  some  English  cases  ( Wigmore  ▼.  Japy  5  Exch.  358 ; 
Wiffgett  V.  Fox,  11  ExcL  883  ;)  that  the  employer  is  boand  to 
furnish  proper  machinery  and  competent  servants^  has  never 
been  adopted  in  this  cotintry.  Nothing  has  ever  been  required 
here  beyond  ordinary  care ;  and  whatever  may  be  the  extent  of 
the  obligation  of  the  employer  to  furnish  safe  and  sufficient 
machinery  in  the  first  instance,  keeping  it  in  repair  afterwards 
is  the  duty  of  the  servants,  as  much  as  any  other  part  of  his 
business.  Fatwell  v.  Boston  Sf  Worcester  Railroad^  4  Met  62 
King  T.  Boston  S^  Worcester  Railroady  9  Cnsh.  112.  Nopes  v. 
Smitk,  28  Verm.  59«  There  is  nothing  here  to  show  that  the 
defendant  did  not  have  his  boiler  provided  with  a  better  and 
more  suitable  plug  than  the  one  mentioned  in  the  statute ;  and 
if  such  was  the  fact,  its  being  casually  and  partially  disordered 
so  as  not  to  be  in  condition  to  avert  this  accident  was  not 
enough  to  prove  the  defendant  guilty  of  want  of  (ordinary  care 
in  his  business. 

The  judge  should  have  instructed  the  jury  that  if  the  aod* 
dent  would  not  have  happened  without  negligence  on  ibe  part 
of  the  engineer,  the  defendant  would  not  be  responsible.  The 
principle  that  the  servant  in  fairing  himself  to  the  master  is  pre- 
sumed to  be  willing  to  run  all  the  ordinary  rbks  of  business,  and 
among  them  that  of  negUgenoe  in  his  fellow  servants,  should  be 
Kberally  applied  for  the  protection  of  employes.  If  the  ma- 
chinery was  such  that,  with  the  exercise  of  due  and  ordinary 
care  on  the  part  of  the  engineer,  the  accident  would  not  have 
happened,  then  the  negligence  of  the  engineer  was  the  proxi- 
mate cause  of  the  accident,  and  the  defendant  is  not  liable. 
Hapes  V.  Western  Railroad,  3  Gush.  272. 

d  O.  Tjkomasy  for  the  plaintiff,  dted  Brpdon  v.  Stewart,  2 
Macqueen,  80 ;  Wiggett  v.  Fox,  11  Exch  832 ;  Hopes  v.  Smitk, 
28  Verm.  69 
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Thomas,  J.  1.  The  defendant  excepts  to  the  admission  of 
evidence  that  his  boiler  was  not  provided  with  the  fusible  plog 
prescribed  to  be  used  by  the  Sis.  of  18fiO,  c.  277,  and  1852,  €.  247, 
and  the  instmctions  of  the  court  as  to  the  use  of  snch  evidence, 
when  admitted.  The  obvious,  and  we  think  conclnsive,  answer 
to  this  exception  is,  that  the  evidence  was  admitted  without 
objection  and  without  any  qualification  or  limitation,  and  when 
thus  admitted  it  was  competent  evidence  upon  the  question  of 
the  defendant's  liability,  arising  under  the  statute  or  at  common 
law.  The  evidence  being  thus  admitted,  if  the  objection  had 
been  taken  that  the  declaration  was  imperfect,  an  amendment 
would  have  been  allowed,  almost  as  a  matter  of  course.  But 
the  objection  was  not  taken,  the  exception  was  not  made,  and 
the  point  is  not  open. 

2.  The  defendant  sought  to  break  the  force  of  the  testimony, 
and  offered  to  show  that  it  was  not  the  custom  among  persons, 
using  such  boilers  as  his,  to  have  and  use  such  fusible  plugs. 
The  court  rightly  held  that  a  custom  not  to  observe  the  law 
could  not  be  shown. 

3.  The  exception  to  the  instmctions  of  the  presiding  judge  as 
to  what  was  meant  by  ordinary  care  cannot  be  sustained.  The 
instructions  were  good  sense  and  good  law,  well  expressed. 
What  is  ordinary -care  cannot  be  determined  abstractly.  It  has 
relation  to  and  must  be  measured  by  the  work  or  thing  done  and 
the  instrumentalities  used,  and  their  capacity  for  evil  as  well  as 
good.  What  would  be  ordinary  care  in  one  case  may  be  gross 
negligence  in  another.  We  look  to  the  work,  its  difficulties,  dan« 
gers  and  responsibilities,  and  then  say,  What  would  and  should 
a  reasonable  and  prudent  man  do  in  such  an  exigency  ?  The 
word  ^  ordinary ''  has  a  popular  sense,  which  would  greatly  relax 
the  rigor  of  the  rule.  The  law  means  by  ^  ordinary  care  "  the 
care  reasonable  and  prudent  men  use  under  like  circumstances. 

4.  The  next  ground  of  exception,  upon  which  the  defendant 
relies,  is  the  refusal  of  the  presiding  judge  to  instruct  the  jurj 
that  if  the  accident  would  not  have  happened  without  negli« 
gence  on  the  part  of  the  engineer,  the  defendant  Was  not  liable. 
We  think  such  instruction  could  not  have  been  given.     The  de- 
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fault  of  the  defendant  might  have  been,  not  only  in  having  a 
boiler  imperfectly  constructed  and  guarded,  but  an  incompetent 
and  habitually  careless  and  negligent  engineer.  It  is  now  well 
settled  laW|  that  one  entering  into  the  service  of  another  takes 
upon  himself  the  ordinary  risks  of  the  employment  in  which  he 
engages,  including  the  negligent  acts  of  his  fellow  workmen  in 
the  course  of  the  employment.  Farwell  v.  Boston  Sf  Worcester 
Railroad^  4  Met.  49.  King  v.  Boston  Sf  Worcester  Railroad^  9 
Cush.  112.  Gilishannon  v.  Stony  Brook  RaUroad,  10  Cush.  22& 
It  has  not  been  settled  that  the  master  is  not  liable  for  an  injury 
which  results  from  the  employment  of  an  incompetent  servant 
or  use  of  a  defective  instrument.  If  the  defendant  employed  a 
competent  engineer,  and  used  a  boiler  properly  constructed  and 
guarded,  he  would  not  be  liable  for  injuries  resulting  from  an  act 
of  carelessness  or  negligence  of  such  engineer.  But  we  are  not 
prepared  to  say  that  if  one  uses  a  dangerous  instrumentality 
without  the  safeguards  which  science  and  experience  suggest  or 
the  positive  rules  of  law  require,  he  is  not  to  be  responsible  for 
an  injury  resulting  from  such  use,  because  the  negligence  of  one 
of  his  servants  may  have  contributed  to  the  result,  or  because  a 
possible  vigilance  of  the  servant  might  have  prevented  the  in- 
jury. The  very  object  and  purpose  of  a  safeguard  like  the  fusi- 
ble plug  are  protection  against  the  occasional  carelessness  and 
negligence  of  the  engineer.  It  is  intended  to  be  in  some  degree  a 
substitute  for  his  vigilance  —  to  keep  watch  if  he  nods.  To  say 
that  the  master  should  not  be  responsible  for  an  injury  which 
would  not  have  happened  had  a  safeguard  required  by  law  been 
used,  because  the  engineer  was  negligent,  would  be  to  say,  in 
substance  and  effect,  that  he  should  not  be  liable  at  all  for  an 
injury  resulting  from  the  failure  to  use  it. 

The  case  of  Hayes  v.  Western  Railroadj  3  Cush.  270,  relied 
upon  by  the  defendant,  proceeds  upon  the  ground  that  the  injury 
was  caused  by  the  negligence  of  the  workman,  his  failure  to  be 
in  his  place  and  discharge  his  duty,  aud  that  the  train  being 
short  of  hands  was  wholly  immaterial.  Otherwise,  it  would  be 
difficult  to  sustain  it     See  language  of  the  court,  p.  274. 

The  instructions  of  the  presiding  judge  upon  the  liability  of 
24* 
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the  maBter,  as  affected  by  the  relation  of  the  defendant  as  fellow 
servant  of  the  engineer,  are  not  in  om  judgment  liable  to  just 
exception.  The  counsel  for  the  defendant  asks  of  us  a  liberal 
application  of  the  principle  by  which  the  servant  is  presumed 
to  assume  the  risks  of  the  business,  and  among  others  the  negli- 
gence of  his  fellow  servants,  for  the  protection  of  the  master. 
The  principle  should  not  be  so  extended  as  to  impair  in  the 
least  degree  the  obligation  resting  upon  the  master,  in  the  prose* 
cution  of  a  business  involving  unusual  risk  of  health  or  life  or 
limb,  to  employ  well  guarded  instruments  and  competent  agents. 

Exceptions  overruled.* 


Robert  Dunlap  t;&  Willum  S«  Babtlbtt. 

Danger  of  the  death  of  an  aiRaalted  person  in  consequence  of  the  assault  is  no  ground  ftr 
refusing  bail  on  a  charge  of  assault  and  battery  only. 

Habeas  corpus  of  one  who  had  been  brought  before  the 
police  court  of  the  City  of  Boston  on  a.  complaint  for  an 
assault  and  battery  upon  Greorge  Walsh,  and  committed  to 
await  his  trial  in  the  municipal  court,  and  who  had  been  refused 
bail  on  the  ground  that  Walsh's  injuries  were  so  serious  as  to 
endanger  his  life. 

J.  H.  Bradleyj  for  the  petitioner. 

O.  W.  Cooleyy  (County  Attorney,)  for  the  Commonwealth. 

By  the  Court.  This  party  not  being  held  for  a  capital 
offence,  nor  it  appearing  that  he  ever  will  be,  it  is  a  case  for 
bail.  The  fact  that  there  is  danger  that  the  act  may  result  in  a 
homicide  is  to  be  considered  by  the  court  in  fixing  the  amount 
of  bail  But  not  having,  as  yet  appears,  committed  an  offeoce 
which  is  not  bailable,  he  is  entitled  to  bail. 

Prisoner  admitted  to  baiL 

*  See  Bartonshill  Coal  Co.  v.  Reid,  8  Macqueen,  266 ;  BartonshUl  Coal  Co. 
V.  McGuirej  8  Macqueen,  800 ;  Holmes  v.  Clarke,  6  H.  &  N.  840 ;  Searie  r 
Lindsay,  11  C.  B.  K.  S.  429;  Seaver  t.  Boston  Sr  Maine  Railroad,  14  Gnj, 
466 ;  Rfan  v.  Fnwler,  24  N.  1. 41 0 ;  Buszell  r.  Lacwda  Manvf,  Co.  46  Ifeiiie,  113. 
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SUPREME  JUDICIAL  COURT 


COUNTIES  OP  SUFFOLK  AND  NANTUCKET, 
MARCH  TEEM  1858,  AT  BOSTON. 


PRB8EKT  I 


Hon.  LEMUEL  SHAW,  Chikt  Jubttcb. 
Hojr.  CHARLES  A.  DEWEY,    1 
Hon.  THERON  METCALF,         [  T„a^*^-a 
Hon.  GEORGE  T.  BIGELOW,    Hobtickb. 
Hon.  benjamin  F.  THOMAS,  J 


OwBN  G.  Peaboot  vs.  Presxpent  and  Fellows  of  Harvard 

College. 

If  a  tniBte«  having  |iower  to  tell,  hat  not  to  mortgage,  mortgages  tlie  tmst  estate,  the  ren« 
edy  of  any  one  claiming,  either  in  liit  own  right  or  aa  troBteo,  under  the  eeslm  pte  inui  is 
at  law  and  not  hi  eqailgr. 

Bill  in  equity,  alleging  that  by  indentare  between  Jane  B. 
Gloveri  William  H.  Montague  and  John  B.  Glover,  the  said 
Jaiie,  in  anticipation  of  her  marriage  with  said  William,  con- 
veyed to  said  John  certain  real  estate,  in  tnist,  among  other 
things,  that  he  ^  shall  and  may  bargain,  sell  and  convey,  assign 
and  dispose  of  aD  and  singular  the  above  granted  premit>es,  from 
time  to  time,  whenever  they  the  said  William  H.  and  Jane  shall 
by  joint  writing  under  their  hands  and  seals  so  direct,  and  the 
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proceeds  of  such  sale  or  sales  invest  in  such  other  manner,  in 
personal  securities  or  in  real  estate,  to  the  same  uses  and  upon 
the  same  trusts  herein  declaied  of  and  concerning  the  above 
granted  premises;"  that  said  Jane  and  William  shortly  after  in- 
termarried, and  John  assumed  the  office  of  trustee,  and  at  their 
direction  by  joint  writing  under  their  hands  and  seals,  executed 
and  delivered  mortgages  of  this  real  estate  to  the  defendants ; 
that  those  mortgages  were  unauthorized  and  void;  and  that 
Jane  afterwards,  under  a  power  of  appointment  reserved  in  the 
marriage  settlement,  devised  said  real  estate  to  the  plaintiff,  to 
hold  in  trust  for  her  children,  and  died.  The  bill  prayed  for  a 
decree,  instructing  the  plaintiff  in  the  performance  of  his  duties 
as  trustee,  and  declaring  how  and  to  what  extent  the  mortgages 
created  a  lien  upon  the  property,  and  for  further  relief. 

Answer,  that  the  mortgages  were  within  the  power  given  to 
the  trustee  in  the  clause  above  set  forth,  and  were  made  in  the 
execution  of  the  trust  in  good  faith  for  valuable  consideration, 
and  vested  a  good  title  in  the  defendants  as  against  the  plain- 
tiffs ;  and  that  the  plaintiff  was  not  entitled  to  relief  in  equity, 
but  had  a  plain,  adequate  and  complete  remedy  at  law. 

This  case  was  ai^ued  at  November  term  1857. 

O.  O,  Ptabodyj  pro  se. 

E.  Merwinj  for  the  defendants. 

Dewey,  J.*  In  the  opinion  of  the  court  the  questions  dis- 
cussed in  this  case  would  more  properly  arise  in  an  action  a% 
law.  If  the  views  of  the  plaintiff  are  sound  as  to  the  rights  of 
tlie  respective  parties,  the  plaintiff  has  a  plain,  adequate  and 
complete  remedy  at  law,  as  is  alleged  in  the  answer.  The 
estate  claimed  by  the  plaintiff  is  a  legal  estate,  properly  the 
subject  of  a  writ  of  entry,  and  this  is  only  the  ordinary  case  of 
a  controverted  title  to  real  estate. 

The  fact  that  the  plaintiff  holds  the  estate  as  trustee  does  not 
change  the  proper  jurisdiction  as  between  him  and  a  third  party, 
claiming  by  an  adverse  title  inconsistent  with  and  independent 
of  that  of  the  plaintiff     We  think  the  bill  should  be  dismissed 

*  Shaw,  C.  J.  did  not  ait  in  this  case. 


Digitized  by 


Google 


MARCH  TERM  1858.  '285 

Faller  v.  Saby. 

without  prejudice,  leaving  the  plaintiff  to  pursue  his  remedy 
by  an  action  at  law,  if  be  elects  so  to  do. 

Bill  dismissed^  toUhout  prejudice. 


Henry  W,  Fuller  vs.  Conrad  Ruby. 

In  an  action  to  recover  rent,  the  plaintiff  counted  on  a  lease  to  the  defendant,  an  aaaignment 
thereof  from  the  leasor  to  the  plaintiff,  notiBed  to  the  defendant,  and  the  defendant's  coii- 
iequent  liability  to  him  for  use  and  occupation;  and  introduced  evidence,  without  objec- 
tion, that  the  defendant  assented  to  such  assignment,  and  afterwards  attorned  and  paid 
rent  to  him.  ffeld^  after  verdict  for  the  plaintiff,  that  the  defendant  could  not  object  to 
the  variance  between  the  declaration  and  the  proof. 

A  bill  of  exceptions  cannot  be  sustained  unless  it  states  enough  of  the  evidence  to  show 
that  the  judge  ruled  erroneously  and  to  the  prejndioe  of  the  party  excepting. 

Whether  the  eviction  of  a  tenant  by  his  landlord  from  part  of  the  demised  premises  sus- 
pends the  entire  rent,  quart. 

Interruption  by  a  landlord  of  his  tenant's  occupation,  without  evicting  him,  does  not  sus- 
pend the  rent,  either  in  whole  or  in  part. 

Action  of  contract  to  recover  rent.  The  declaration  alleged 
that  the  defendant  as  lessee  made  an  indenture  with  Louis  N. 
Tower  as  lessor,  and  thereupon  entered  upon  the  premises,  and 
had  ever  since  occupied  the  same  ;  that  Tower  assigned  the  in- 
denture to  the  plaintiff  in  writing;  and  that  the  defendant  now 
owed  the  plaintiff  the  sum  of  J87.50,  "  pursuant  to  said  inden- 
ture, for  the  use  and  occupation  of  the  tenement  therein  for  the 
six  months  severally  preceding"  the  Ist  of  January  1856,  "to- 
gether with  interest  on  the  monthly  rents  so  in  arrears;  said 
Ruby  well  knowing  of  such  assignment."  Copies  of  said  inden- 
ture and  assignment  were  annexed  to  the  declaration. 

At  the  trial  in  the  superior  court  of  Suffolk  the  following 
facts  were  proved :  In  November  1854  the  plaintiff,  being 
seised  in  fee  of  the  premises,  demised  them,  together  with  two 
adjoining  tenements,  for  ten  years  to  Tower,  who  entered,  and 
in  December  1854  underlet  the  premises  by  said  indenture  to 
the  defendant  for  the  monthly  rent  of  (14.58.  The  defendant 
entered,  and  continued  in  possession  till  February  1856,  except- 
ing so  far  as  disturbed  or  evicted  as  stated  below.     On  the  Ist 
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of  Jone  1855  Tower  assigned  to  the  plaintifir,  by  instrnmeirt 
under  seal,  his  lease  to  the  defendanty  and  also  all  his  int^est  in 
the  lease  from  the  plaintijBT,  subject  to  said  lease  to  the  defend- 
ants The  defendant  knew  of  this  assignment  and  assented  to 
it,  continued  in  possession,  attorned  to  the  plaintiff,  and  on  the 
1st  of  July  1855  paid  him  the  amount  of  one  month's  rent, 
but  had  paid  none  since,  although  the  plaintiff  had  demanded 
rent  of  him  monthly. 

The  defendant  contended  that  if  there  was  a  tortious  eviction 
of  the  defendant  by  the  plaintifT  from  part  of  the  premises  de- 
scribed in  the  lease  declared  upon,  the  entire  rent  was  sus- 
pended. The  statement  in  the  bill  of  exceptions  of  the  facts  on 
this  point  was  thus :  "  There  was  evidence  tending  to  show  that 
the  roof  of  a  shed  on  the  premises  had  been  used  for  years  pre- 
viously by  the  tenants  for  drying  clothes,  access  to  which  was 
by  stairs  and  a  scuttle  door,  and  that  the  plaintiff  some  time  in 
July  1855  told  the  defendant  that  he  had  no  right  to  pass  up 
there  for  that  purpose ;  that  the  door  was  nailed  up  or  locked 
up,  and  so  continued ;  and  that  the  defendant  told  the  plaintiff 
he  would  pay  no  more  rent,  because  he  cut  off  that  privilege." 

Huntington^  J.  instructed  the  jury  that  If  the  defendant,  know. 
ing  of  the  assignment  to  the  plaintiff,  paid  rent  to  him  under 
the  lease  and  assignment,  adoutted  that  he  was  the  plaintiff's 
tenant,  and  continued  in  possession  under  the  lease,  and  the 
plaintiff  accepted  rent  of  him  as  his  tenant  and  treated  him  afi 
such,  it  was  competent  evidence  from  which  the  jury  might 
infer  that  the  defendant  waived  the  claim  that  the  rent  waa 
merged,  and  which  might  rebut  the  presumption  of  law  as  to  a 
merger ;  and  that  if  the  right  to  use  the  roof  existed  previously 
to  July  1855  under  the  lease,  and  the  plaintiff  interrupted  that 
use  by  stopping  it,  the  defendant  continuing  in  the  beneficial 
occupation  of  the  rest  of  the  estate,  it  would  not,  as  a  rule  of 
law,  suspend  all  claim  for  rent^  but  the  jury  might  deduct  such 
sum  from  the  rent  reserved  by  the  lease  as  they  thought  rea* 
sotiable.  The  jury  returned  a  verdict  for  $67.00,  and  the  defend- 
ant  alleged  exceptions. 

This  case  was  argued  at  November  term  1857. 
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JSL  M.  BigehWj  for  the  defendant 

X  A.  Lofiag',  for  the  plaintiff. 

Mbtcalf,  J.  These  exceptions  do  not  show  that  the  defend- 
ant  has  any  legal  reason  to  complain  of  the  conduct  or  result  of 
the  trial  before  the  jory. 

1.  It  is  not  necessary  to  decide  whether  the  raling  as  to  the 
alleged  merger  was  correct ;  because  there  is  a  ground  on  which 
it  is  jdain  tiiat  the  defendant  is  answerable  to  the  plaintiff  for 
use  and  occupation,  if  not  for  rent  in  its  technical  sense.  The 
declaration  is  upon  an  indenture  and  an  assignment  thereof  to 
the  plaintiff,  averring  notice  to  the  defendant  of  that  assign- 
ment, and  allegingi  as  a  legal  inference,  that  the  defendant 
owes  the  plaintiff  a  certain  sum  for  use  and  occupation  of  the 
house  demised  in  the  indenture.  It  is  immaterial  whether  this 
declaration  would  have  been  held  good  or  bad  on  demurrer. 
F(Mr  on  the  trial  evidence  was  given,  without  objection  fix)m 
the  defendant,  that  he  assented  to  the  assignment  of  the  inden- 
ture, attorned  to  the  plaintiff,  and  afterwards  paid  a  month's 
lent  to  him,  according  to  the  stipulation  contained  in  the  inden- 
ture. This  proved  an  agreement,  beyond  the  mere  legal  effect 
of  the  indenture  and  assignment  —  if  they  had  any  legal  effect 
on  the  defendant  —  on  which  the  defendant  would  have  been 
held  liable  to  the  plaintiff  on  a  general  count  for  use  and  occu- 
pation. Gibson  v.  JSSrkf  1  Ad.  Sc  £1.  N.  B.  850.  Even  in  an 
action  of  debt  for  rent  reserved  in  a  sealed  lease,  it  never  was 
necessary  to  declare  on  the  lease.  This  was  an  exception  to  the 
rule  of  pleading  which  required  a  deed  to  be  declared  on,  when 
an  action  was  founded  on  it  Warren  v.  Cdnsettj  2  Ld 
Eaym.  1603.  AUsf  v.  Parish,  1  New  Rep.  109.  Davis  v.  Shoe- 
maker  J 1  Bawle,  140.  If  the  defendant's  oral  agreement  to  pay 
rent  to  the  plaintiff^  after  the  assignment  of  the  indenture,  was 
inadmissible  under  the  plaintiff's  declaration,  it  should  have 
been  objected  to  at  the  trial.  The  plaintiff  might  then  have 
had  leave  to  amend.  After  a  trial  on  the  merits,  in  which  a 
good  cause  of  action  for  the  matter  of  the  suit  is  proved,  and  a 
verdict  returned  for  the  plaintiff,  the  defendant  cannot  be  per- 
mitted to  object,  for  the  fiirst  time,  that  the  action  was  not  in 
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the  right  form,  or  that  the  declaration  was  not  supported  by 
the  evidence,  Jones  v,  Falesj  4  Mass*  264.  Broum  v.  Waier- 
marij  10  Cush.  117.  Were  it  necessary  to  the  saving  of  the 
plaintiff's  rights,  the  court  might  now  permit  an  amendment  of 
his  declaration.  Rev.  Sts.  c.  100,  §  22.  Cleaves  v.  LortL  3  Gray, 
66.     Stone  v.  White,  8  Gray,  589. 

2.  The  other  matter  of  exception  is  the  refusal  or  omission  of 
the  judge  to  rule  that  an  eviction  of  the  defendant,  by  the 
plaintiff,  from  a  part  of  the  demised  premises,  suspended  the 
entire  rent.  But  the  evidence,  as  stated  in  the  bill  of  exceptions, 
showed  no  eviction  of  the  defendant  by  the  plaintiff;  and  we 
can  add  nothing  to  it,  by  presumption  or  otherwise.  A  bill  of 
exceptions  must  set  forth  so  much  of  the  evidence  as  shows  that 
the  judge  erred  in  his  ruling  as  to  the  law  applicable  to  that  evi« 
dence ;  and  not  only  that  the  judge  erred,  but  that  the  error  was 
prejudicial  to  the  party  who  takes  the  exception&  There  can 
be  no  pretence  that  what  the  plaintiff  told  the  defendant,  or 
what  the  defendant  told  the  plaintiff,  was  any  evidence  of  evic- 
tion from  the  roof  of  the  house.  If  there  had  been  evidence 
that  the  plaintiff  nailed  or  locked  up  the  scuttle,  or  ordered  it 
to  be  done,  and  kept  it  permanently  so  nailed  or  locked  up, 
such  act  of  his  might  have  been  admissible  evidence,  to  be  sub* 
mitted  to  the  jury,  in  proof  of  eviction.  But  the  exceptions  do 
not  state  that  the  plaintiff  nailed  or  locked  up  the  scuttle  or 
ordered  it  to  be  done.  It  <'  was  nailed  up  or  locked  up,  and  so 
continued."  By  whom  ?  How  long?  If  by  the  plaintiff,  and 
permanently,  it  should  have  been  so  stated.  The  evidence  set 
forth  in  the  exceptions  did  not  raise  the  question  whether  an 
eviction  of  the  defendant  by  the  plaintiff  from  a  part  of  the 
demised  premises  suspended  the  entire  rent  or  any  part  theieof ; 
because  it  showed  no  such  eviction.  That  question  was  theie* 
fore  an  abstract  one,  upon  which  a  judge  cannot  be  rightly 
called  on  to  make  a  ruling  or  give  instructions. 

It  is  probable  that  more  evidence  was  given,  tending  to  prove 
an  eviction  of  the  defendant  from  the  roof  of  the  house,  than 
the  exceptions  show.  For  the  judge  did  not  treat  the  question 
G^  an  abstract  one,  but  made  a  ruling  as  on  a  question  properly 
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before  hiih.  And  in  oonseqnetice  of  that  ruling,  the  jury  de- 
ducted more  than  tvrenty  dollars  from  the  plaintiff's  claim, 
when,  upon  the  exceptions,  there  was  no  legal  reason  why  he 
should  not  have  had  a  verdict  fcnr  the  full  stipulated  rent.  As 
this  was  not  to  the  prejudice  of  the  defendant^  but  for  his  ad- 
vantage, he  cannot  take  exception  to  it. 

We  avoid  the  expression  of  an  opinion,  whether  eviction  of  a 
tenant  by  the  landlord  from  part  of  the  demised  premises,  sus- 
pends the  entire  rent ;  because  that  question  is  not  rightly  before 
us.  That  such  eviction  has  that  efiect,  by  the  law  of  England, 
we  have  no  doubt.  Such  is  the  decided  preponderance  of  au- 
thority. Hmp  V.  Broamj  Gouldsb.  125.  Upian  v.  Toumend  4* 
OreefUeeSy  17  C.  B.  30,  64.  Chrisiapher  v.  Attstmj  1  Eeman,  216. 
In  1814,  it  was  held  by  Chief  Justice  Dallas,  at  mn  priuSj  that 
the  whole  rent  was  not  suspended,  in  such  a  case,  if  the  tenant 
continued  in  possession  of  the  residue  of  the  demised  premises, 
but  that  he  would  be  liable  on  a  quanium  meruit.  Stokes  v. 
Cooper,  3  Campb.  514,  note.  And  this  was  stated  as  the  law 
in  the  treatises,  afterwards  published,  on  the  law  of  landlord  and 
tenant,  by  Clay  don,  Comyn,  Archbold,  Smythe  and  Taylor ;  in 
2  Roscoe  on  Real  Actions,  410 ;  Crabb  on  Real  Property,  §  205, 
and  in  numerous  other  books.  And  the  king's  bench  in  Ireland, 
in  the  case  of  Orand  Canal  Co.  v.  FUzsimonSf  1  Hudson  & 
Brooke,  449,  distinctly  adjudged  thb  point  in  the  same  way,  on 
the  authority  of  Stokes  v  Cooper.  But  Mr.  Baron  Parke,  in 
Reeve  v.  Birdy  1  Cr.,  M.  &  R.  36,  and  4  Tyrwh.  614,  questioned 
the  decision  of  Chief  Justice  Dallas,  and  the  recent  case  above 
cited  from  17  C.  B.  shows  that  it  is  not  the  law  of  England. 
We  are  not  apprised  of  any  deci&ion  on  this  point  in  this  com- 
monwealth ;  though  there  is  a  dictum  of  Jackson,  J.  in  FUehburg 
Cotian  Manuf.  Co.  v.  Melven^  15  Mass.  271,  that  <'  it  is  a  dis- 
chaise  only  in  proportion  to  the  value  of  the  land  evicted;" 
and  the  question  was  left  open  in  ShumiDO/g  v.  Collins^  6  Oray, 
237.* 

*  In  Leishman  v.  White,  1  Allen,  489,  it  was  held,  that  a  tenant  evicted  by 
his  landlord  from  part  of  the  demised  premises  was  no  longer  liable,  either  for 
rent  or  for  use  and  occupation. 
VOL.  X.  26 
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MinwaMuna 

If  the  point  bad  been  decided  bere  conformably  to  die  case 
of  Stokes  V.  Cooper^  and  tbe  question  had  been  rigfatly  be^ 
fore  the  judge  at  the  trial,  we  could  not  have  sastained  Ms 
ralingy  if  the  plaintiff  had  excepted  to  it,  because  it  was  so 
phrased  as  to  authorize  a  deduction  of  rent  if  the  fdaintiff 
interrupted  the  defendant  in  the  use  of  the  roof  of  the  house  by 
stopping  it.  An  interruption  of  a  tenant,  by  tbe  landlord,  is  not 
necessarily  an  etriction  of  him.  And  nothing  less  than  an  eri^ 
tion  will  snspend  rent^  either  in  whole  or  in  part  On  this  ruling 
the  jury  may  have  found  their  yerdiet  on  a  mere  trespass,  oi 
temporary  disturbance  of  the  defendant,  by  tbe  plaintiff,  for 
which  the  remedy  was  by  action,  and  not  by  withholdiug  pay 
for  the  use  and  occupation  which  was  enjoyed  1  Sannd.  204, 
note  a  Com.  Land.  &  Ten.  197.  5  Dane  Ab.  Sia  Bemet 
V.  BiUle,  4  Bawie,  839.     OgUvie  ▼.  OMy  5  Hill,  63. 

ExeepHtmt  avemML 


Thomas  L.  Mizner  vs,  George  Munroe. 

Wotfoe  to  a  tenant  at  will  that  bis  landlord  liat  made  a  lease  of  the  prsnisea  to  another  par- 
son need  net  stale  that  stub  leaae  Sa  in  wcitin|f. 

The  authority  of  an  attorney  by  whom  a  notice  to  a  tenant  at  will  that  hia  landlord  haa 
leased  the  premises  to  another  is  signed  need  not  be  known  to  the  tenant. 

AcTTON  on  the  Rev.  fits.  c.  104,  commenced  on  the  IStb  of 
Jnly  1855,  for  possession  of  a  dweUing*hou86  in  Boston. 

At  the  trial  in  the  saperior  court  of  SnAblk  at  May  term  1866, 
it  appeared  that  Norton  Newcomb,  the  owner  of  this  bouse, 
executed  and  deHrered  a  written  lease  of  it  to  the  plaintiff, 
d^ted  June  80th  1855,  for  one  year;  that  the  defendant  was 
then  tenant  at  will  of  the  same,  paying  rent  quarterly ;  and  that 
the  following  notices,  which  were  both  written  upon  one  piece 
of  paper,  were  duly  served  on  tbe  defendant  on  the  day  of  their 
date. 


Digitized  by 


Google 


MARCH  TERM  18S8.  391 

Mimer  «.  Monroe. 

^  BoBton,  Jaoe  80, 1855.  Mr.  Greorge  Mnnroe,  Dear  Sir,  This 
18  to  inform  you  that  I  haye  this  day  leased  the  piemises  now 
occupied  by  yon,  number  nine  Grarden  Court  Street,  in  Boston, 
to  Thomas  L.  Mixoer.  You  will  please  conduct  yourself  ac* 
cordingly.  Norton  Newcomb, 

"  by  bis  attorney,  M.  Dyer,  Jr." 

^  Mr.  George  Munroe,  Dear  Sir,  You  are  hereby  notified  to 
quit  and  deliv^  up  iD  me,  within  five  days,  the  premises  now 
occupied  by  you,  number  nine  Ghirden  Court  Street,  in  Boston. 
You  being  tenant  at  sufferance,  no  further  notice  will  be  given. 
I  am  particularly  desirous  of  obtaining  the  peaceable  and  quiet 
possession  of  the  premises,  if  possible ;  otherwise,  I  must  have 
recourse  to  legal  measures;  the  premises  having  been  leased 
by  the  owner,  Norton  Newcomb,  to  me.  Boston,  June  30, 
1855.  Yrs  truly,  Thomas  L.  Mixner, 

«  by  his  attorney,  M.  Dyer,  Jr." 

It  was  admitted  that  Newcomb  and  Mizner  authorized  Dyer 
to  give  these  notices,  as  the  attorney  of  each,  and  to  sign  their 
names  thereto.  But  there  was  no  evidence  that  the  defendant 
ever  knew  or  recognized  Dyer  as  their  attorney,  except  from 
these  notices  and  his  conduct  at  the  time  of  serving  them,  or 
had  any  other  notice  or  information  of  the  written  lease,  or  of  a 
determination  of  his  tenancy.  But  it  was  in  evidence  that  at 
the  service  of  the  notioes  on  him,  which  was  done  personally, 
he  made  no  objection  to  the  agency  of  Dyer,  expressed  no  doubt 
thereof,  nor  required  any  proof  or  information  as  to  the  au- 
thority of  Dyer  to  give  the  notices,  and  that  he  then  had  oppor- 
tunity so  to  do. 

On  this  evidence  the  defendant  moved  that  the  plaintiff  be 
non^snited.  But  Nmh^  J.  refused  the  motion,  and  instructed  the 
jury  that  the  notices  were  sufiusient  information  to  the  defend- 
ant of  the  determination  of  his  tenancy ;  and  that  if  the  de- 
fendant did  not  object  to  the  form  of  signature  at  the  time  the 
notices  were  served  on  him,  and  did  not  question  nor  requiio 
further  information  or  proof  of  the  authority  of  Dyer,  the 
notices  were  legal  and  sufficient.  The  jury  returned  a  verdict 
for  the  plaintiff,  and  the  defendant  alleged  exceptions. 
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O.  H.  Kingsbury^  for  the  defendant,  cited  Furlong  t.  Leary^ 
8  Cush.  409 ;  Paley  on  Agency  (3d  Amer.  ed.)  345 ;  Right  v. 
CutheU,  5  East,  498 ;  Tlie  Queen  v.  Justices  of  Worcester,  Will, 
WolL  &  Hodges,  162 ;  Doe  v,  Ooldwiny  3  Ad.  &  El.  N.  IL  143 ; 
The  Queen  v.  Justices  of  Surrey^  6  Ad.  &  El.  N.  R.  511, 

M.  Dyer^  Jr.,  for  the  plaintiff. 

Mbtcalf,  J.  The  written  lease  for  a  year,  given  by  New- 
comb  to  the  plaintiff,  terminated  the  defendant's  tenancy  at  will, 
and  gave  the  plaintiff  a  right  to  institute  and  maintain  this  ac- 
tion, after  the  defendant  had  received  due  notice  of  that  lease. 
Furlong  v.  Lewry,  8  Cush.  409.  And  we  think  due  notice 
thereof  was  received  by  the  defendant.  Twelve  days  before 
this  action  was  commenced,  Newcomb  gave  him  written  notice 
that  he  had  made  a  lease  to  the  plaintiff,  and  the  plaintiff,  at 
the  same  time,  gave  him  a  like  notice.  This  was  more  than 
the  law  required.  A  notice  from  the  plaintiff  alone  would  have 
been  sufficient;  and  that  notice  need  not  have  been  in  writing. 

The  first  objection  made  to  the  notices  which  were  given  to 
the  defendant  is,  that  they  did  not  state  that  the  lease  to  the 
plaintiff  was  in  writing.  But,  as  the  defendant  received  notice 
of  a  lease,  and  was  thereupon  requested  to  conduct  himself 
accordingly,  and  quit  the  house  in  five  days,  he  must  have 
known  that  such  a  lease  was  meant  as  had  terminated  his 
tenancy  at  will,  made  him  tenant  at  sufferance,  and  authorized 
the  lessee  to  require  him  immediately  to  quit;  and  that  none 
but  a  written  lease  would  have  this  effect.  The  notices  were 
not  of  themselves  proof  of  the  fact  that  a  lease  had  been  given 
to  the  plaintiff,  and  would  not  have  been  proof  that  it  was  in 
writing,  if  they  had  so  stated.  The  facts  stated  in  a  notice,  if 
not  admitted,  must  be  proved  in  court;  and  in  the  present  case, 
the  fact  was  proved  that  a  lease  of  the  house  for  a  year,  and  in 
writing,  was  given  by  Newcomb,  the  owner,  to  the  plaintiff. 
We  think  the  defendant  had  sufficient  notice  of  the  lease,  and 
that  he  disregarded  that  notice  at  his  peril. 

The  other  objection  made  to  these  notices  is,  that  the  defend- 
ant did  not  thereby  know  that  they  were  signed  by  the  author- 
ized attorney  of  Newcomb  and  the  plaintiff.    But  we  think  the 
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defendant  might  as  well  object  to  the  notices  on  the  ground  that 
he  did  not  know  that  they  were  not  forgeries.  The  gennine* 
ness  of  the  notices,  and  the  authority  of  the  attorney  who 
signed  them,  were  matters  to  be  proved  at  the  trial,  if  not 
admitted.  Jteade  y.  Kennedy,  12  Irish  Law  R.  565.  And  the 
attorney's  authority  was  admitted  at  the  trial. 

The  decisions  cited  for  the  defendant,  on  this  point  of  the 
authority  of  an  attorney  who  signed  a  notice  in  the  name  of  his 
constituent,  are  not  applicable  to  this  case.  They  all  relate, 
either  to  some  special  provision  of  an  English  statute,  or  to 
notices  given  to  tenants  to  quit.  But  the  present  defendant, 
being  a  tenant  at  sufferance  after  the  lease  was  made  to  the 
plaintiff,  was  not  entitled  to  notice  to  quit,  but  only  to  notice 
that  his  tenancy  at  will  was  terminated  ;  and  the  only  question 
is,  whether  he  had  sufficient  notice  of  that  fieict  We  are  of 
opinion  that  he  had.  Exceptions  overrulecL 


Martha  Twycross  vs.  Fitchburq  Railroad  Company. 

A  lM8ee*0  CQivenaiit  **to  p9j  all  taxes  or  datlM  lerfed  or  to  be  levied  '*  on  the  premises  du^ 
iog  the  term  does  not  bind  him  to  repay  the  ezpeoses  of  paving  the  sidewalk  in  iront  of 
the  premises,  required  of  the  lessor  by  the  town  under  authority  of  a  statute. 

Action  of  contract  to  recover  the  expense  of  paving  the 
sidewalk  in  front  of  land  in  Cfaarlestown,  leased  by  the  plaintiff 
in  1844  for  fifteen  years  to  the  defendants,  who  covenanted  in 
the  lease  ^  to  pay  all  taxes  and  duties  levied  or  to  be  levied 
thereon  during  the  said  term."  In  October  1854,  the  city  of 
Charlestown  caused  the  sidewalk  in  front  of  the  premises  to  be 
paved,  pursuant  to  St.  1824,  c.  16,  the  plaintiff  having  neg- 
lected to  do  so ;  and  the  plaintiff  paid  the  expense  thereof,  and 
brought  this  action  to  recover  it,  which  was  submitted  to  the 
decision  of  the  court  upon  the  above  facts. 

H.  D.  Amtmj  for  the  plaintiff,  cited  Torrey  v.  Wallis^  3  Gush. 
442;  hi  re  Mayor  Sfc.  of  New  York,  11  Johns.  "^7 ;  Bleecker  v 
25* 
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Ballou,  3  Wend.  268 ;  Mayor  tfc.  of  New  York  v.  Cashman,  10 
Johns.  93 ;  Post  v.  Keameyy  2  Comst  394;  1  Story  on  Conat 
U.  S.  §  962. 

M.  G.  Cobb,  for  the  defeodants,  cited  Ooddard^  petUioneff  16 
Pick.  504 ;  Torres  v.  WalHs^  3  Cash.  442 ;  Declamtioa  of  Rights, 
art  23;  Const.  Mass.  e.  1,  §  1,  art  4 ;  Ber.  Bts.  e^r.  7,  8 ;  JTeor* 
ney  v.  Pbst,  1  Sandf.  106,  aad  2  Comst  394 ;  BoUmg'  v.  Stokes, 
S  Leigh,  178 ;  Lefevre  v.  Detroit  2  Mich.  686 ;  Southall  v.  Lead- 
better,  3  T.  R.  458. 

Thomas,  J.  The  question  in  this  case  is,  whether  the  amount 
paid  by  the  plcdntifiP  and  lessor  to  the  city  of  Charkstown  for 
paving  the  sidewalk  in  fironi  of  tiie  premises  demised  is  included 
in  *^the  taxes  and  duties  levied  or  to  be  levied,"  which  the 
defendants,  the  lessees,  stipulated  to  pay. 

This  sidewalk  was  paved  by  the  eiiy  under  the  provisions  of 
the  8t.  of  1824,  c.  16,  entitled  ^  an  act  to  regulate  the  sidewalks 
in  the  town  of  Charlestown."  The  provisions  of  this  statute 
throw  much  light  upon  the  question  to  be  decided.  The  first 
section  prescribes  the  mode  in  which,  in  all  paved  streets  in 
Charlestown,  the  sidewalks  shall  be  constructed.  The  second 
section  provides  that  whenever  the  town  shall  direct  the  paving 
of  any  public  street,  every  owner  of  a  lot  adjoining  shall  with- 
out delay,  at  bis  or  her  own  expense,  cause  the  sidewalk  iu  front 
of  his  or  her  land  to  be  paved  with  brick  or  flat  stone,  and  sup- 
ported by  hammered  edge  stone,  and  kept  in  repair,  under  the 
direction  and  to  the  acceptance  of  the  surveyors  of  highways ; 
and  if  the  owner  shall  neglect  or  refuse  to  pave  and  support  the 
sidewalk,  after  the  owner  or  the  tenant  of  the  lot  or  the  attorney 
of  the  owner  shall  have  been  required  to  do  so,  the  surveyors 
are  required  to  pave  and  support  or  to  repair  the  same,  and  may 
recover  the  expense  by  an  action  on  the  case  in  their  name. 
There  are  further  provisions  that  when  the  selectmen  shall  be 
of  opinion  that  the  owner  of  the  lot  is  unable  to  comply  with 
the  requisitions,  the  selectmen  may  direct  the  sidewalk  to  be 
made  at  the  expense  of  the  town  ;  and  when  there  are  any 
vacant  lots,  the  surveyors  may  at  their  discretion  allow  the 
owner  to  cover  the  sidewalk  with  plank  and  support  it  with 
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timber,  to  be  replaced  by  etone  and  brick  whenever  the  survey- 
ors shall  think  it  necessary.  No  lien  is  created  upon  the  land 
for  the  expense  of  such  paving* 

These  provisions  all  look  to  the  owner  of  the  land,  and  to  him 
only.  He  is  the  person  to  construct  and  to  keep  in  repair.  He, 
under  the  direction  of  the  surveyors,  is  to  determine  of  which 
material,  wood  or  brick  or  stone,  the  walk  is  to  be  constructed. 
If  the  owner  is  unable,  the  town  is  to  construct  the  walk.  If  he 
is  able,  of  him  the  expense  is  to  be  collected.  The  improve- 
ment is  a  permanent  one,  and  the  duty  of  the  owner  to  con- 
struct and  to  repair  is  permanent.  There  is  no  provision  for 
the  construction  of  the  sidewalk  when  the  owner  is  nnknown, 
and  for  collecting  the  expense  by  a  lien  upon  aod  sede  of  the 
land. 

In  the  light  of  these  provisions,  and  without  seeking  to  deter 
mine  what  possible  burdens  upon  the  estate  may  be  included 
under  the  terms  ^  taxes  and  duties,'^  we  think  it  quite  eiear  that 
the  expense  of  constmoting  the  sidewalk  was  not  a  tax  or  duty 
levied  or  to  be  levied  upon  the  premises  demised. 

It  is  true  this  statnte  was  in  existence  when  this  lease  was 
made.  But  it  is  also  true  that  in  looking  at  its  provisions  the 
tenant  might  see  that  they  would  dot  affect  him,  because  the 
statute  caused  no  tax  or  duty  to  be  levied  upon  the  estate. 

The  expense  of  paving  the  sidewalk  is  not  only  not  within 
the  letter  of  the  contract,  but  not  within  the  reason  and  equity 
of  itk  It  is  a  permanent  improvement  of  the  estate,  the  benefit 
of  which  is  to  be  found  in  the  increased  value  of  the  estate  and 
in  the  increased  rent  which  it  would  permanently  command. 

Plainiif  namuiL 
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David  Austin  vs»  Theodobs  S.  Harris  &  another. 

If  a  lease  contains  a  covenant  not  to  underlet  or  permit  any  other  person  to  occupy  without 
the  lesaor^s  assent,  and  that  any  breach  of  the  lessee^s  covenants  shall  terminate  his  e^tata 
therein ;  an  agreement  of  the  leasee  to  asaign  the  demiaed  premJaea  for  the  residue  o€  the 
term  is  not  complied  with  by  an  assignment  duly  executed  by  him,  but  not  assented  to 
by  his  lessor. 

Action  op  cozfTRAOT  to  recover  the  amount  agreed  to  be  paid 
for  an  assignment  of  a  lease  from  Samuel  Sheafe  to  the  plain- 
tiff. Answer,  that  the  plaintiff  did  not  obtain  bis  lessor's  assent 
in  writing  to  the  assignment,  althongh  the  defendant  requested 
him  to  do  so,  and  offered  to  pay  him  said  amount  if  he  would. 
The  facts  are  stated  in  the  opinion. 

H.  C.  Sitchinsy  for  the  plainti£ 

J.  W.  BoilinSf  for  the  defendants. 

Thomas,  J.  This  is,  we  think,  a  plain  case.  The  plaintiff,  for 
the  consideration  which  he  seeks  to  recover  in  this  action,  was 
to  assign  to  the  defendants,  on  the  Ist  of  February  1856,  the 
lease  of  the  store  numbered  219  on  Washington  Street,  and  to 
give  up  and  surrender  to  the  defendants  on  that  day  ^  all  that 
part  of  the  said  building  occupied  by  him  the  said  Austin  and 
demised  to  him  by  said  lease,  for  the  remainder  of  the  term  of 
said  lease,  to  wit,  until  the  first  day  of  March  1856."  Here 
is  clearly,  if  not  more,  an  agreement  to  give  to  the  defendants 
the  legal  possession  of  the  store,  and  to  permit  them  to  use  and 
occupy  the  premises  demised  from  the  1st  of  February  to  the 
1st  of  March. 

In  the  lease  under  which  the  plaintiff  held  the  premises  he 
covenanted,  among  other  things,  ^<  that  he  would  not  lease,  nor 
underlet,  nor  permit  any  other  person  or  persons  to  occupy  the 
same,  except  with  the  approbation  in  writing  of  the  lessor  or 
•  those  having  his  estate  in  the  premises."  It  is  one  of  the  express 
conditions  of  the  lease,  and  the  term  granted  is  subject  to  the 
condition,  that  <<  if  any  of  the  covenants  to  be  observed  on  the 
part  of  the  lessee  or  those  holding  under  him  shall  be  broken, 
the  lessor  or  those  having  his  estate  in  the  premises,  whilst  such 
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neglect  or  default  continues,  may  without  further  notice  or  de- 
mand enter  upon  the  premises,  or  any  part  thereof  in  the  name 
of  the  whole,  and  repoBsess  the  same  as  of  his  former  estate, 
«nd  thereby  absolutely  determine  the  estate  of  the  lessee  there- 
in." The  plaintiff  had  no  approbation,  written  or  oral,  to  assign 
be  lease  or  to  permit  the  defendants  to  occupy  the  premises* 

The  assignment  tendered  to  the  defendants  would  have  trans 
ferred  to  them  no  use  of  the  premises  for  the  remainder  of  the 
term.  If  it  operated  eyen  as  a  permission  to  the  defendants  to 
occupy,  it  would  for  that  very  reason  have  operated  as  a  deter* 
mination  of  the  lessor's  estate.  The  de£endants  had  the  right 
to  a  legal  surrender  of  the  preoiisea  for  the  remainder  of  the 
term,  and  not  merely  to  a  transfer  formal  but  valueless. 

Judgment  for  the  defendantt 


A'boplb's  Mutual  Insubanoe  Company  vs.  Otis  Allen  & 

another. 

The  record  of  losees  kept  by  a  mutual  hisonmce  company  is  sufficient />rtma/ac»«  evidence 
that  such  losses  have  occurred,  in  an  action  to  recover  an  assessment  laid  upon  the 
members. 

An  assessment  by  a  mutual  insurance  company  is  valid  that  is  based  upon  a  computa- 
tion of  the  loeses  fh>m  month  to  month,  and  inchides  In  the  losses  chargeable  upon  each 
policy  all  those  of  the  entire  month  in  which  it  expires,  excluding  those  of  the  month 
in  which  it  began. 

A  premium  note,  payable  in  such  portions  and  "  at  such  times  as  the  directors  may  agree* 
abiy  to  their  by-Iawa  reqmre,"  to  a  mutual  insurance  company,  whose  by-laws  provide 
that  the  deposit  note  shall  be  double  the  premium,  and  *Hhat  on  all  policies  for  lesM 
than  a  year  the  deposit  note  may  be  for  such  a  sum  as  the  president  may  determine;  '* 
and  which  has  issued  such  policies,  with  a  deposit  note  of  one  dollar  and  a  premium  paid 
of  a  larger  sum;  is  not  invalidated  by  a  alight  diapropoTtion,  occasioned  by  laying  an 
assessment  on  the  deposit  notes  only,  instead  of  the  amount  of  the  premiums  anddo- 
posit  notes. 

An  assessment  by  a  mutual  insurance  company  is  not  invalid  because  it  is  made  to  cover 
loeses  occasioned  by  bad  investments;  nor  because  it  is  laid  in  place  of  a  previous  illegal 
assessment  which  the  directors  have  not  enforced;  nor  because  in  consequence  thereof  it 
has  been  4  elayed  for  some  months. 

Action  op  contract  by  a  mutual  insurance  company  upon 
a  premium  note,  made  on  the    Ist.  of  January  1852,  in  con« 
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Bideration  of  a  policy  that  day  issufid  1^  the  plaintiffs  to  the 
defendants  for  one  yeari  and  by  wbioh  the  defendants  promised 
to  pay  to  the  plaintiffs  <^  the  sam  of  two  hundred  doUaiSi  with 
interest)  in  snob  portions  and  at  sncfa  times  as  the  directoni  may 
agreeably  to  their  by*laws  require,"  to  recover  an  assessment 
laid  on  the  13th  of  September  1854* 

The  case  was  referred  to  an  auditor,  and  submitled  to  the 
decision  of  the  court  upon  his  report  in  favor  of  the  plai»> 
tifis,  as  upon  an  agreed  statement  of  £Bots« 

The  plaintiife'  secretary  produced  before  the  auditor  tiie 
<Mo83  book"  of  the  corporation,  containing  the  date  of  issu- 
ing  each  policy,  the  amount  insured^  the  date  of  the  loss,  and 
the  amount  allowed  by  the  directors,  when  adjusted;  and  tes- 
tified that  this  was  the  only  record  of  losses  kept  by  the  plain- 
tiffs. The  defendants  objected  to  its  admission,  and  contended 
that  the  plaintiffs  must  prove  that  the  losses  had  actually  oc- 
curred. But  the  auditor  admitted  it  as  prima  facie  evidence 
of  the  losses  therein  recorded. 

The  other  objections  argued  by  the  defendant  and  the  ma- 
terial facts  are  stated  in  the  opinion. 

1.  W.  Beard  Sf  J.  Nkkerson^  for  the  plaintiffs. 
B*  Dean^  for  the  defendants. 

Dewey,  J.  1.  The  ruling  of  the  auditor  as  to  the  competency 
of  the  evideDce  offered  to  prove  that  losses  by  fire  had  occurred 
was  correct. 

2.  It  furnished  no  valid  objection  to  the  legality  of  the  as- 
sessment, that  it  was  based  upon  a  computation  of  losses  from 
month  to  month,  without  regard  to  the  fact  that  policies  ex- 
pired at  various  times  during  each  month ;  nor  that  the  com- 
pany adopted  as  the  general  rule  of  computing  losses  charge- 
able on  a  policy,  to  take  the  months  in  which  the  policy  ter- 
minated, and  exclude  that  in  which  it  commenced ;  that  is,  upon 
a  policy  commencing  at  noon  January  Ist  1852,  and  expiring  at 
noon  January  Ist  1853,  the  company  might  exclude  the  losses  of 
January  1852,  and  include  those  of  January  1853.  As  one  or 
the  other  of  these  months  must  be  necessarily  excluded  in 
computing  the  entire  monthly  losses,  a  general  role  applicable 
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to  all  such  cases  whs  not  objectionable,  thongb  it  might  exclnde 
some  losses  for  which  the  party  shoald  in  strictness  be  charge- 
able, and  include  some  for  which  he  would  not  in  strictness  be 
chargeable;  such  being  the  necessary  result  of  a  computation 
of  entire  monthly  losses. 

3.  The  objection  that  the  assessment  was  not  made  upon 
the  amount  of  premiums  and  deposit  notes,  but  on  the  basis 
of  the  deposit  notes  exclusively,  is  one  of  more  doubt.  Assess* 
ments  made  under  the  Bev.  Sts.  e.  37,  §  31,  are  required  to 
be  made  upon  the  basis  of  both  premiums  and  deposits. 

The  answer  to  this  objection  must  be  found  in  the  fact  stated 
by  the  auditor,  that  the  difference  in  the  result  of  the  two  modes 
of  computation  <<  would  be  a  comparatively  unimportant  dimi- 
nution of  the  assessment  on  the  large  notes,"  and  in  the  by- 
laws regulating  the  small  class  of  policies  for  a  time  less  than 
a  year.  It  is  obvious  that  as  to  all  other  policies,  the  deposit 
note  being  double  the  premium,  the  result  must  be  precisely  the 
same,  whether  assessments  were  based  upon  deposit  notes  or 
deposits  and  premiums,  if  it  were  uniformly  applied  to  all  cases. 
The  only  cases  in  which  any  practical  difference  results  are 
those  of  a  small  number  of  policies  issued  under  the  provisions 
of  the  sixth  article  of  the  by-laws,  providing  that  <'  on  all  poli- 
cies for  less  than  a  year  the  deposit  note  may  be  for  such  a  sum 
as  the  president  may  determine."  Under  this  provision,  certain 
policies  were  issued,  the  assured  giving  his  deposit  note  for  one 
dollar,  while  the  premium  paid  was  a  larger  sum.  The  pre- 
cise reason  for  this  mode  of  adjusting  the  amount  of  deposit 
notes,  as  compared  with  the  premium  paid,  does  not  appear. 
These  policies  are  understood  to  have  been  for  short  periods, 
and  to  have  required  a  greater  cash  premium  to  be  paid,  which 
was  directly  applicable  to  the  uses  of  the  company,  than  the 
ordinary  policies  of  the  company.  This  note  by  its  terms  was 
to  be  paid  *Mn  such  portions  and  at  such  times  as  the  directors 
may  agreeably  to  theur  by-laws  require."  It  was  competent  for 
the  party  giving  the  deposit  note  to  subject  himself  to  a  lia- 
bility greater  than  that  imposed  by  the  revised  statutes.  It 
might  be  entirely  reasonable  that  a  party,  who  had  paid  as  a 
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oash  premium  for  a  short  risk  asanm  much  larger  than  tbe  aret^ 
age  rate  of  premiara)  Bhould  be  exonerated  firom  gmng  « 
deposit  note  in  doable  the  amount  of  pcemimn  paid,  or  that 
such  premium  sbould  be  the  basis  of  an  assessment. 

The  fourteenth  article  of  the  by-laws  authorizes  the  president 
and  directors  to  ^  aeyBess  on  each  member^  in  oase  losses  should 
require  it,  a  sum  in  addition^  not  exceeding  the  amount  paid  by 
him  as  premium  and  deposit  note,  and  eoUect  tbe  same  without 
delay."  This  is  a  different  proYision  £rom  that  of  the  Bev.  8ts» 
c.  37,  §  31,  as  to  the  amount  of  the  liability  to  be  assessed,  and 
also  as  to  the  provision  of  that  section,  requiring  the  assessment 
to  be  made  ^<  upon  tbe  members  in  proportion  to  tbe  amount  of 
their  premiums  and  deposits  severally  for  seven  years." 

Upon  the  facts  existing  in  tbe  present  case,  the  court  are  o£ 
opinion  that  this  assessment  is  not  rendered  invalid  by  reeuM>n  of 
the  manner  of  its  being  ordered  by  tbe  directors  to  be  assessed^ 
making  the  notes  of  the  assured  the  basis,  and  deducting  from 
the  amount  so  assessed  against  any  policy  the  cash  deposited 
to  the  credit  thereof! 

4.  It  is  no  ground  for  any  objection  to  tbe  assessment,  that 
the  company  had  made  a  loan  of  $2000,  without  adequate  se- 
curity from  the  borrower,  whareby  the  same  was  lost*  The  as» 
sessment  was  in  fact  ordered  by  the  directors  for  the  payment  of 
expenses  and  losses  for  which  the  company  were  liable.  They 
might  be  in  the  greater  necescdty  for  money  by  reason  of  losses 
by  bad  investments  of  their  cash  funds,  but  this  should  not  de* 
prive  them  of  the  ,pow<v  to  make  the  necessary  calls  upon  their 
members  to  discharge  their  liabilities  and  expenses. 

5.  Nor  does  it  invalidate  this  assessment,  that  there  had  been 
a  previous  assessment  laid  by  the  directors  to  meet  some  of 
these  losses  and  a  small  number  of  the  members  had  paid  that 
assessment ;  the  directors  having  subsequently  become  satisfied 
that  such  assessment  was  illegally  laid,  aad  having  provided,  in 
the  new  assessment,  that  those  who  had  paid  the  previous  one 
should  be  credited  with  it  on  tbe  new  assessokent 

6.  The  delay  in  making  this  assessment  was  not,  under  the 
mrcumstanoes  shown  in  the  caae,  soch  as  to  defeat  it,  if  i^ 
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embraced  no  losses  accruing  after  the  month  of  January  1853. 
We  are  aware  that  such  assessments  under  the  provisions  of 
the  revised  statutes,  and  for  the  benefit  of  those  who  seek  pay- 
ment for  losses  under  their  policies,  are  required  to  be  made 
forthwith,  or  upon  failure  so  to  do  a  liability  may  attach  to  the 
directors  personally.  But  this  has  not  been  considered  as  af- 
fecting the  assessment,  if  not  literally  oompUed  with.  It  would 
seem  somewhat  remarkable  if  it  were  otherwise  held,  and  it 
might  thus  be  the  means  of  defeating  the  very  purpose  for 
which  the  deposit  notes  are  required  to  be  taken.  Such  delay 
may  properly  arise  from  various  causes.  That  which  would 
most  frequently  occur  would  be  a  case  of  controverted  liabil- 
ity for  a  loss  by  fire.  It  might  be  a  subject  of  protracted  lit- 
igation, when  of  course  no  assessment  would  be  made  until  the 
liability  was  fixed.  It  might  be,  as  in  the  present  case,  that  the 
delay  as  to  the  assessment  for  the  earlier  losses  embraced  in 
the  arrears  assessed  arose  from  the  fact  that  an  earlier  assess- 
ment had  failed  to  be  effectual  by  some  irregularity  in  making 
it,  not  known  to  be  such  at  the  time  it  was  made.  In  the  opin- 
ion of  the  court,  the  delay  in  the  present  case  does  not  vitiate 
the  assessment  Marblehead  Insurance  Compamif  v.  Underwood^ 
3  Gray,  2ia 

7.  As  to  the  various  other  points  suggested  in  the  brief  of  the 
defendants,  but  not  argued,  we  perceive  none  that  can  avail  the 
defendants. 

Giving  full  efiect  to  the  finding  of  the  auditor  as  to  matters 
properly  passed  upon  by  him,  in  the  opinion  of  the  court 

Judgment  should  be  rendered  far  the  plaintygi. 

fou  X.  96 
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LiCA  Parker  &  another  vs.  Bridgeport  Insurance  Company. 

Id  a  policy  of  insurance  upon  a  saw-mill,  the  assured  covenanted  ^  that  the  representation 
given  -in  the  application  for  this  insurance  contains  a  just,  foil  and  true  ezpoaition  of  all 
the  facts  and  circumstances  in  regard  to  the  oondition,  situation,  value  and  riak  of  the 
property  insured,  so  far  as  the  same  are  known  to  the  assured  and  material  to  the  risk; 
and  that  if  any  material  ftct  or  circumstance  shall  not  have  been  fully  represented,  the 
risk  hereupon  shall  cease  and  determine,  and  the  policy  be  null  and  void.'*  The  appll* 
cant,  to  a  question  **  Is  a  watch  kept  upon  the  premises  during  the  night?  la  aoy  other 
duty  required  of  the  watchman  than  watching  for  the  safety  of  the  premises?  '*  answered. 
"•  A  good  watch  kept;  men  usually  at  work.  Watchmen  work  at  the  saws ;  **  and  answered 
in  the  negative  this  question :  **  Is  the  building  left  alone  at  any  time  after  the  walch- 
man  goes  off  duty  in  the  morning  till  he  returns  to  hia  charge  in  the  evening?  "  In  ikct. 
no  watch  was  ever  kept  on  the  premises  after  twelve  o'clock  on  Saturday  night,  oi  at  all 
on  Sunday  night,  other  than  the  workmen  sleeping  there,  who  were  instrncted  to  and 
habitually  did  examine  tho  mill  with  reference  to  fires  before  going  to  bed;  and  the  fire 
occurred  on  Sunday  night,  when  no  one  was  on  the  premises.  HeU  that  the  term 
"  good  watch  *'  must  be  interpreted  to  mean  **  suitable  *'  or  *'  proper  watch  ";  and  that 
It  was  for  the  jury  to  decide  whether  the  watch  kept  waa  a  auitabte  and  proper  one, 
and  whether  the  risk  was  affected  by  the  watch  actoally  kept,  as  compared  with  the 
one  stipulated  for. 

Action  of  contract -on  a  policy  of  insurance  upoo  machinery 
and  stock  in  a  saw-riili  at  Winchester,  in  whidi  the  insured 
covenanted  <<  that  the  representation  given  in  the  application  for 
this  insorance  contains  a  jnst,  full  and  true  exposition  of  all 
the  facts  and  cirouinstances  in  regard  to  the  condition,  situation, 
value  and  risk  of  the  property  insured,  so  far  as  the  same  are 
known  to  them  and  material  to  the  risk ;  and  that  if  any  mate- 
rial fact  or  circumstances  shall  not  have  been  fully  represented, 
the  risk  hereupon  shall  cease  and  determine,  and  the  policy  be 
null  and  void*'' 

The  application  contained  printed  interrogatories  and  answers 
written  opposite  them,  which  stated  that  the  mill  was  driven  by 
water  power  only,  and  among  which  were  the  following : 

<'  2.  What  kind  of  goods  are        ^  Mahogany      sawing    and 
made  and  of  what  material  ?    knobs  turned.    Very  few  shav- 
Are  wood-shavings   made   on    ings  made.     Cleared  out  every 
the  premises?   and  if  so,  are    night^ 
they  cleared  out  of  the  build- 
ing every  night?" 
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"16.  Is  a  watch  kept  upon        **  A  good  watch  kept.     Men 
the  premises  during  the  night  ?    usaally  at  work. 
Is  there  a  good  watch  clock? 

Is  any  other  dnty  required  of         **  Watchmen    work    at    the 
the  watchman  than  watching    saws." 
for  the  safety  of  the  premises  ? 
Is  the  bnilding  left  alone  at        "No." 
any  time  after  the  watchman 
goes  off  duty  in  the  morning, 
till  he  returns  to  his  charge  in 
the  evening?" 

At  the  trial  in  the  superior  court  of  Suffolk  at  November 
term  1856,  it  was  in  evidence  that  "  there  was  no  watch  ever 
kept  in  the  mill  on  Saturday  night  after  twelve  o'clock,  or  on 
Sunday  night  at  aD,  after  the  date  of  the  application  to  the  time 
of  the  fire,  other  than  the  workmen  sleeping  there,  who  worked  at 
the  saws,  and  who  were  instructed  to  examine,  and  were  in  the 
habit  of  examining,  the  mill  with  reference  to  fires  before  going 
to  bed;  that  the  fire  by  which  the  property  insured  was  de- 
stroyed occunred  on  Sunday  evening  about  ten  o'clock,  and  that 
when  the  fire  occurred  neither  of  the  persons  who  usually  slept 
in  the  building  was  upon  the  premises,  but  they  were  in  a 
dwelling-house  near  by." 

Abbottj  J.  ruled  "  that  it  was  the  duty  of  the  plaintiffs  to  have 
a  person  in  the  mill,  whose  employment  it  was  to  keep  a  good 
watch  in  the  building,  during  the  whole  of  Saturday  and  Sun- 
day nights,  although  in  addi^on  to  the  duty  of  watching,  he 
might  be  employed  about  other  work;  and  the  keeping  such 
workmen  to  sleep  there,  though  with  a  view  to  greater  security 
than  would  exist  if  there  was  no  one  there,  was  not  a  good 
watch  or  substantial  performance  of  said  duty ;  that  a  failure  to 
substantially  perform  said  duty  would  bar  a  recovery  ;  and  that 
evidence  of  the  usage  in  other  like  mills  not  to  keep  such  a 
watch  on  Sunday  nights  and  on  Saturday  nights  after  twelve 
o'clock  was  not  admissible  to  affect  the  case  in  this  respect ; " 
and  also  ruled,  ^^pro  forma^  in  order  to  carry  up  the  point,  that 
it  was  the  duty  of  the  plaintiffs  to  keep  some  person  upon  the 
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premises  during  the  whole  of  the  daytime  of  Sundity,  and  that 
a  customary  abseace  of  all  persoas  during  t]>e  bouxs  of  divine 
service,  would  be  a  breach  of  duty  which  would  bar  a  lecovery.^' 
A  verdict  was  taken  for  the  defendants,  aiid  the  plaintiffs  alleged 
exceptions. 

C.  P.  Juddf  for  the  plaintiffs,  oited  Crocker  v.  Peopled  Mutual 
Fire  Ins.  Co.  8  Cush;  79;  Jonet  Maautf,  Co,  v.  Manufactvreni' 
Mutual  Fire  Lis.  Co.  8  Cush.  84 ;  UnderhUl  v.  Agawam  Mutual 
Fire  Ins.  Co.  6  Cush.  440 ;  BauglUon  v.  Mamufacturer^  Mutual 
Fire  Ins,  Co.  8  Met.  114 ;  New  York  JF&emen  hu.  Co.  v.  Wialden, 
12  Johns.  513 ;  Ruggles  v.  General  Interest  Ins.  Co.  4  Mason, 
81;  Currt/  v.  QmmonweaHk  l4s.  Co.  10  Pick.  540;  Dorr  v. 
Fenno,  12  Pick.  529  •.  Jefferson  Ins.  Co.  v.  Ootheal,  7  WenA  82 ; 
Percival  v.  Maine  L^s.  Co.  33  Maine,  249. 

B.  Sahford^  for  the  defendants,  cited  Houghton  v.  Mamnfadm^ 
ers'  MtUual  Fire  Iks.  Co.  8  Met  114 ;  Olendale  Woollen  Co.  v. 
Protection  Ins.  Co.  21  Conn.  19;  Sheldon  y.  Hartford  Fire  Lu. 
Co.  22  Conn.  235. 

Shaw,  C.  J.  Although  tiie  condition  or  defeasance  upon 
which  the  defendants  rely  is  put  into  the  form  of  an  expms 
stipulation  on  the  part  of  the  assured,  inserted  in  the  policy, 
and  declaring  that,  in  case  of  a  misrepres^ntatiou  in  a  matter 
known  to  the  assured  and  material  to  the  risk,  it  shall  be  void; 
tliis  is  little,  if  anything,  more  than  the  law  itself  would  declare, 
in  case  of  such  false  Tepresentatix>n  proved. 

The  alleged  false  representation  is  contained  in  the  answer  to 
the  sixteenth  question  in  the  application.  It  is  difficult  to  de- 
termine what  is  meant  by  the  first  part  of  that  answer*  One 
inquiry  is  not  answered  at  all -^  that  respecting  the  watch* 
clock.  The  inquiry  was,  ^<  Is  a  watch  kept  upon  the  premises 
during  the  night?"  The  answer  certainly  fell  short  of  an* 
sweriug  affirmatively  to  the  whole  question,  that  is,  that  a 
watchman  is  kept  there  during  the  whole  night,  or  during  every 
night.  And  it  does  not  aver  that  any  watchman  is  engaged, 
distinct  from  workmen.  There  being  nothing  but  the  term 
"good"  applied,  '*a  good  watch,"  our  opinion  is,  that  it  is  equiT- 
alent  to  <<  suitable,"  </  prQp€;r|"  adapted  to  the  exigency  of  the 
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case.  The  inquiry  it  not  as  to  watcfamtHii  or  watohmen ;  the 
nuNTQ  generic  term  ^  waidi ''  embracing  the  varioiMs  modes  of 
ivratehing  sach  a  factory.  It  -was  a  fti^ory  the  machinery  of 
which  was  driven  by  water ;  no  steam  was  used ;  it  was  not  a 
manu&ctory  of  metals,  or  one  that  required  the  use  of  fire* 

Upon  an  examination  of  the  hill  of  exoaptiona,  it  appears  to 
«%  that  there  were  eevieEal  points  roled  positively  as  matter  of 
iawy  which  should  have  been  kft  to  the  jory ;  and  this  on  aer* 
aval  gnnsnds. 

In  tiie  first  place,  if  tbeve  was  not  an  absointe  stipulation  that 
a  watch  should  be  kept  during  the  whole  of  etsry  night  in  Hie 
week,  such  a  wateh  as  would  be  necessary  and  proper  to  the 
aafsty  of  such  an  establishment  against  fire,  then  it  was  a  ques- 
tion of  fact  whether  the  watch  actually  kept  was  or  not  a  good 
eead  suitable  watdi.  O-oehsr  v.  J^M  Midual  Fire  ^.  Cb.  6 
Onsh.  79. 

If  there  is  a  real  difieveaoe  betmven  &e  nqnimoient  of  a 
watch,  immediately  after  a  woricjng  day,  and  Banday,  which  is 
a  day  of  rest,  then  a  watsh  might  be  desmed  good  and  ad^ 
quate  on  Sunday  nighty  wlach  might  ^ot  be  affaer  a  woektng 
day.  The  causes  of  danger  of  iGure  in  a  factory,  we  suppose,  are 
lamps  and  stoves,  after  work  is  done ;  friction,  arising  from  the 
great  velocity  and  irregular  astion  of  working  machinery ;  spon« 
taneous  combustion  ;  incendiaries;  and  lightning.  The  last,  of 
course,  no  watch  would  affect ;  the  three  first,  perhaps  the  great- 
est, would  be  likely  to  disclose  themselves  within  a  few  hours 
after  the  close  of  work,  and  therefore  would  seem  to  exist  in  a 
less  degree  on  Sunday  night.  If  there  was  ground  to  except 
Saturday  night,  when  the  workmen,  charged  as  watebment  exr 
amined  the  premises  after  the  dose  of  business,  having  an  inter- 
est in  the  safety  of  a  building  in  which  they  slept ;  or  if  there 
was  ground  to  except  Sunday  night,  after  a  day  in  which  no 
work  had  been  done ;  then  it  was  inoorreot  to  charge  the  jiiry, 
that  it  was  the  duty  of  the  assnmd  to  have  a  peeson  to  keep  a 
good  watch  in  the  building  dtsing  the  whole  of  Saturday  aad 
•Sunday  nights,  otherwise  they  oouU  not  neoover. 

But  suppose  the  sixteenth  question  and  answer,  by  their  proper 
26* 
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conartructdon,  could  be  held  to  be  a  representatioQ  that  the  plain- 
tifis  had  been  accaetomed  to  keep,  and  woald  in  futare  keep,  a 
watch  on  the  premises  every  night  during  the  week,  including 
Sunday  and  Saturday,  still  the  stipulation  that  this  was  a  just 
and  true  exposition  is  not  absolute,  but  only  stib  modo  ;  the  con- 
tract  is,  that  is,  so  far  as  they  are  known  to  the  assured,  and  are 
material  to  risk.  The  question  therefore  is,  not  only  whether 
the  assured  was  substantially  to. comply  with  his  stipulation 
that  the  representation  is  true  and  just,  but  whether  such  com- 
pliance was  material  to  the  risk.  This  is  a  question  of  fact,  to 
be  decided  by  the  evidence. 

The  insurer  may  prescribe  any  conditions  to  his  undertaking, 
that  he  pleases,  and  if  he  makes  insurance  on  condition  that  a 
constant  watch  shall  be  kept  on  the  premises,  otherwise  the 
policy  shall  cease  and  be  void,  than  if  the  assured  fails  to  oomr 
ply  with  the  conditions,  his  policy  is  to  cease,  and  no  question 
can  be  made  whether  compliance  affected  the  risk  in  any  way. 
But  when  such  condition  is  qualified  by  the  limitation,  that  it 
is  a  failure  dependent  on  the  question  whether  it  is  material  to 
the  risk,  it  opens  that  question  in  each  particular  case. 

Exceptions  sustainedm 


Mart  R.  Hammond  t^^.  American  Mutual  Lipb  Insurance 

Company. 

Under  a  policj  of  lifo  ineufaoce,  to  "  termlnato  in  caae  fhe  premium  charged  shall  not  bt 
paid  in  advance  on  or  before  the  day  at  noon  on  which  the  same  ahall  become  due  and 
payable,**  if  the  day  of  payment  falls  on  Sunday,  the  premiam  Is  not  payable  until  Moa- 
day,  even  if  the  assured  dies  on  Sunday  afternoon. 

Action  op  coni  ract  upon  a  policy  of  insuranoe^  insuring  the 
life  of  John  Hammond,  in  consideration  of  a  premium  ^  to  be 
paid  auDuaUy  in  advance,  during  the  term  of  this  policy,  or  half 
or  quarter  yearly  in  advance,  with  interest  oa  each  portion  de- 
ferred;" and  payable  to  the  plaintiff  ^' within  ninety  days  aftei 
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(MTOof  of  the  death  of  the  said  John  Hammond,  provided  this 
policy  is  then  in  force.''  The  policy  upon  its  face  declared  that 
*'  in  case  the  premium  charged  hereon  shall  not  be  paid  annu- 
ally in  advance^or  half  or  quarter  yearly  in  advance,  on  or  before 
the  day,  at  noon,  on  which  the  same  shall  become  due  and  pay- 
able," it  should  ^  cease  and  terminate,  and  neither  the  whole 
nor  any  part  of  the  sum  herein  agreed  to  be  paid  shall  be  due  or 
payable;''  and  that  the  policy  was  ^granted  and  accepted  in 
reference  to  all  the  conditions  herein  contained,"  and  others 
annexed.  The  *^  conditions  of  insurance  "  annexed  to  the  policy, 
provided  that  ^policies  are  null  and  void  during  the  nonpayment 
of  any  premium  due ;  but  the  company  will,  at  their  discretion, 
receive  a  payment  after  due,  and  continue  the  policy,  if  satisfied 
that  the  party  remains  in  perfect  health." 

Upon  the  back  of  the  policy  were  these  words :  ^  Premiums 
payable  Ist  January ;  or  Ist  January  and  Ist  July ;  or  1st  Jan- 
nary,  1st  April,  1st  July  and  Ist  October,  at  noon." 

The  parties  submitted  the  case  to  the  decision  of  the  court 
upon  the  policy  and  the  following  facts :  John  Hammond  paid 
the  premiums  quarter  yearly,  as  provided  by  the  policy,  and  was 
taken  sick  on  the  24th  of  September,  and  afterwards  confined  to 
his  house,  but  not  thought  to  be  past  recovery  until  the  morning 
of  Sunday,  October  1st  1854,  and  on  that  day,  between  the 
hours  of  two  and  four  in  the  afternoon,  died,  without  having 
paid  the  premium  for  the  quarter  which  began  on  that  day. 
The  defendants'  office  was  not  op^i  on  Sunday,  and  no  one 
was  there  to  receive  the  premium,  but  this  was  not  known  to 
the  plaintifi*,  and  no  attempt  was  made  to  pay  it  until  Monday, 
October  2d,  in  the  forenoon,  when  it  was  tendered  and  refused. 
The  death  of  the  assiured  was  notified  by  the  plaintiff  to  the 
defendants  on  the  18tb  of  December  1854. 

L.  Mason^  for  the  plaintiii^  cited  SUbbim  v.  Leowo/f^  3  Gush. 
137 ;  Thayer  v.  Felt,  4  Pick.  866 ;  Avery  v.  Stewart,  2  Conn. 
69 ;  Sands  v.  Lyon,  18  Conn.  18 ;  Delamater  v.  Miller,  1  Cow. 
76 ;  Salter  v.  Burt,  20  Wend.  205 ;  lAnk  v.  Clemmens,  7  Blackfc 
479 ;  Barrett  v.  Alien,  10  Ohio,  426  ;  1  Kent  Com.  (6th  ed.)  131 ; 
Rev.  Sts.  c.  50,  §  1 ;  Buckbee  v.  United  States  Insurance,  Annuity 
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4*  TVtts^  Cb.  18  Barb.  541 ;  Bammand  t.  Ameriean  MiOual  Life 
iM.  Co.  20  Law  Beporter,  27a 

H.  A.  Scudder^  for  the  defeodaots.  This  policy  may  be 
regarded  as  an  inenranoe  from  quarter  <to  quarter,  ao  long  aa  the 
premiam  thereon  was  paid  ^qnarteryearly  in  advance,'*  aad 
therefore  as  having  expired  on  the  lat  of  Ootober  1854  at  noon, 
before  the  death  of  the  asMired.  TariUm  v.  Bamf^rth,  5  T.  B. 
696.  Want  y.  BlmU^  12  Bast,  188.  IhOual  Bemfit  Life  Li$ 
Co.  V.  Ruse,  8  Georgia,  534. 

If  not,  then  it  must  be  eonstnied  as  a  oonditiooal  agreement 
of  the  defendants  to  pay  the  aum  named  ^within  ninety  days 
after  proof  of  the  death  d  the  *^  assured,  ^  provided  this  policy 
is  then  in  force."     And 

(1.)  The  conditions  of  the  poliey  had  not  beea  complied  with 
on  the  part  of  the  assured  at  the  time  of  his  death.  The  pre- 
mium was  not  paid  or  tendered  ^*  in  advanee,"  or  ^  on  or  befcnne 
the  day  at  noon  on  which  it  became  due/'  or  ^'  dnring  the  tenn 
of  the  policy,"  that  is,  the  life  of  the  assured ;  and  the  assured 
died  after  the  premium  ^  beoame  due,"  and  ^  dnring  die  non- 
payment"  thereof  Consequently  the  policy  was  not  tiioQ  ^in 
force,"  but  had  beoome  by  its  own  terms  <<nufl  and  void." 
Cases  above  cited.  Vote  v.  JBa^  Life  Jhs.  Co.  6  Gush.  43. 
Bathaway  v.  TVenkm  MUuel  Life  Ins.  Cb.  11  Cush.  44& 

(2.)  The  tefider  subsequently  made  on  Monday  cannot  opev- 
ate  nunc  pro  Umc  as  a  compliance  with  ilie  conditiona  of  the 
policy.  If  available  at  all,  it  must  be  upon  the  ground  that 
when  the  day  <rf  performance  of  oontmcts  falls  on  Sunday, 
compliance  with  the  stipulatioos.  of  the  contract  on  the  nert 
day  is  deemed  in  law  a  performance.  Salter  v.  Burtj  20 
Wend.  205.  But  that  rule  only  applies  to  one  class  of  con- 
tracts, and  even  there  seelns  of  questionable  authority.  Aver^ 
V.  Stewart,  2  Conn.  69.     SUgour  v.  MUes,  6  GKll  &  Johns.  26& 

No  such  rule  can  apply  to  this  case.  The  aesnred  being 
dead,  there  was  no  person  in  existence  legally  authorised  to 
tender  a  compliance  with  the  requirements  of  such  a  rnk,  and 
no  contract  of  the  assured  to  which  snch  rule  could  be  applied. 
The  assured  never  contracted  to  pay  tiie  suocesaive  premiums. 
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CompUuioe  with  the  terma  of  the  polioy  in  this  respect  was  en* 
tiiely  optional  on  his  part.  The  act  to  be  performed  by  Imn 
was  in  the  natoie  of  a  eooditien  precedent,  and  a$  snoh  mart 
'be  atnctly  conained,  and  the  defendants'  liability  made  to  de^ 
pend  upon  previona  oomplianoe  with  that  condition* 

No  neoeBCBty  esietod  for  an  applioation  of  the  rnlei  aa  tue 
premlam  might  haTe  been  paid  before  as  w^  aa  on  the  day  It 
laecame  doe.  And  to  allow  its  applioation  wonld  be  to  enable 
the  assored,  by  his  own  negligence^  to  east  .upoa  the  defendants 
the  bnzden  and  risk  of  insdnng  bis  tile  jSor  an  additional  day 
without  any  adequate  oonsideiatioii ;  inaeaaiich  as  the  payment 
of  the  preminm  at  the  esqpiiation  of  snob  additional  day  wonld 
be  left  to  depend  npoo  the  will|  or  at  Iwst  upon  the  ability, 
of  the  aaswred,  in  violation  of  the  expiess  terms  and  conditions 
of  the  policy. 

Dewbt,  X  There  can  be  no  doobt  as  to  the  oharaoter  of  this 
eonheact,  and  that  the  policy  would  be  forfeited  and  avoided  by 
the  neglect  of  tiie  aeanred  to  pay  the  premium  chargeable 
theveon  at  any  quarter  day  when  the  same  became  due  apd 
payable.  The  policy  was  graated  by  the  00^  party  and  ac- 
cepted by  the  other  with  a  recital  therein  that  the  same  was  to 
be  taken  ^  in  referenoe  to  all  the  conditions  herein  contained.'' 
Among  those  conditions  it  is  pionded  that  "  in  case  the  pre- 
minm charged  hereon  shall  not  be  paid  anaoaUy  in  advance,  or 
half  or  qnarter  yearly  in  advance,  on  or  belore  the  day,  at  noon, 
on  which  the  same  shall  become  doe  and  payable,"  then  the 
same  shall  <<  cease  and  teiminatei  and  neither  the  whole  nor  any 
part  of  the  sum  agreed  to  be  paid  shall  be  due  or  payable." 

The  whole  inquiry  is  reduced  to.  this  point,  when  was  the  quar- 
ter yearly  payment  for  the  quarter  succeeding  that  commencing 
on  the  1st  of  July  1864  duus,  and  by  law  required  tp  be  paid  ? 
Adopting  the  proper  divirion  of  the  year  into  fonr  quarters,  and 
commencing  on  the  Ist  of  Apiil  1854,  the  third  quarter  would 
commence  on  the  1st  of  October,  and  the  premium  to  be  paid 
for  that  quarter,  irrespectively  of  the  drcumstance  that  the  first 
day  of  October  oecDrred  on  Sunday,  would  be  required  to  be 
paid  on  that  day.    The  assured  had  however  until  the  1st  of 
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October  at  noon  to  pay  the  premmm.  He  was  not  in  defeoH 
before  that  time,  unless  it  be  that  in  case  the  Ist  of  October 
occurring  on  Sunday,  he  was  required  to  pay  the  preminna 
on  the  Saturday  preceding.  The  only  question  in  the  case 
seems  to  be  whether  Sunday  is  to  be  excluded  as  a  day  of 
payment,  and  the  payment  {^operly  postponed  till  Monday,  or 
whether  the  party,  to  save  his  policy  from  being  forfeited,  most 
make  his  quarterly  payment  on  or  before  Saturday,  when  the 
quarter  day  faUs  on  Sunday. 

We  have  on  the  one  hand  the  rule  as  to  eommeicial  paper,  or 
negotiable  notes  payable  with  grace,  requiring  payment  to  be 
made  on  Saturday  where  the  third  day  of  grace  fklls  on  8un« 
day ;  and  on  the  other  a  rule,  generally  ftdqrted  as  to  other  con- 
tracts to  pay  money  or  perform  other  specific  duties  on  a  certain 
day  named,  that  if  such  day  falls  on  Sunday  the  day  of  perform- 
ance is  postponed  till  Monday.     BaUer  y.  Burt,  20  Wend.  205. 

In  reference  to  notes  payable  on  a  certain  day,  but  entitled  to 
three  days'  grace,  it  is  said  that  in  such  ease  the  note  by  its 
terms  would  be  due  and  payable  two  days  earlier  than  Satur- 
day, and  that  what  was  originally  a  mere  indulgence  to  casn* 
alty  or  oversight  should  not  be  extended,  and  therefore  if  the 
last  of  three  days  of  grace  fialls  on  Sunday,  the  payment  must 
be  made  on  Saturday,  and  that  it  was  more  reasonable  to  take 
from  than  to  add  to  a  period  of  time  thus  originally  allowed  as 
mere  grace  and  favor.  But  as  to  other  contracts,  which  by  the 
face  of  the  instrument  required  a  payment  on  a  day  which 
proves  to  be  Sunday,  to  discharge  literally  the  pcomise  or  duty, 
the  law  seems  to  sanction  the  postponement  of  the  time  for 
doing  the  same  till  the  Monday  following.  In  other  words, 
Sunday  is  not  a  legal  day  for 'the  performance  of  conlTacts  and 
doing  secular  business.  The  statute  law  forbids  all  such  acts. 
The  party  paying  and  the  party  receiving  money  on  that  day  in 
discharge  of  a  contract  would  subject  themselves  to  a  penalty 
for  so  doing.  Sunday  was  not  a  day  contemplated  by  the  par- 
ties as  embraced  in  the  stipulation  to  pay  a  quarterly  premium 
on  the  first  day  of  October  in  each  and  every  year  during  the 
life  of  the  party  assured.    The  defendants  had  no  office  open 
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on  that  day,  and  were  under  no  obligation  to  receive  the  pay* 
ment  of  the  premium  on  that  day,  if  the  same  had  been  tendered 
by  the  assured.  Such  being  the  case,  the  assured  was  under  no 
obligation  to  do  what  would  have  been  not  only  an  illegal  act, 
bnt  also  one  which  the  other  party  was  not  bound  to  recognize. 
In  this  view  of  the  case  there  was  no  such  default  on  the  part 
of  the  assured,  in  not  paying  the  premium  fully  due  on  the  Ist 
of  October,  as  should  be  held  to  terminate  the  policy. 

It  is  urged  on  the  part  of  the  defendants  that  this  was  not  an 
ordinary  contract  to  be  performed  on  a  day  certain,  and  that  the 
assured  was  under  no  legal  obligation  to  pay  subsequent  pre* 
miums  after  the  expuration  of  a  quarter  of  a  year ;  but  such 
payment  was  a  voluntary  act,  to  be  done  or  not  done  at  his 
election ;  and  therefore  that  the  rule  of  law  applied  to  a  contract 
binding  a  party  to  do  some  act  at  some  future  named  period, 
which  proved  to  be  Sunday,  has  no  proper  application  here. 
But  we  think  the  rule  as  to  the  time  of  making  the  payment  is 
the  same  in  both  cases.  It  was  the  purpose  of  the  assured  to 
obtain  a  policy  to  continue  during  his  life.  Such  policy  was 
issued  to  him,  but  upon  condition  that  he  should  make  his 
quarter  yearly  payments  regularly  in  advance.  It  was  obliga- 
tory on  him  to  pay,  if  he  would  continue  the  policy  in  force. 
The  day  of  payment  was  on  this  occasion  the  first  day  of 
October.  That  day,  as  it  appears,  fell  on  Sunday;  and  this 
being  so,  be  was  entitled  to  the  ordinary  privilege  of  discharging 
his  obligation  on  the  Monday  foUowing.  The  quarter  yearly 
payment,  it  is  true,  in  terms  became  payable  on  Sunday  noon ; 
but  that  day  was  not  a  day  for  secular  bustness,  and  therefore, 
legally  speaking,  Sunday  was  not  the  day  ^  at  which  the  same 
became  payable ;  ^  and  so,  by  the  very  provisions  of  the  policy, 
properly  construed,  the  quarterly  premium  was  seasoifably  ten* 
dered  on  Monday.  Judgment  for  the  plaintiff. 
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A  Teasel  was  iDsared  "at  ud  frem  N«w  Tpfk  to  Qtbnltert  and  tt  sad  ftom  thenee  Iv 
Tarragona,  with  liberty  of  oaing  one  port  (European)  between  Tarragona  aad  Gibraltari 
and  at  and  thence  to  New  York.**  Four  months  after,  this  memorandum  was  indorsed 
on  the  policj:  **  Ptrmlsalon  to  ginn  to'  stop  at  one  oilier  poitt  between  Tarragona  and 
Gibraltar,  paying  one  Ibnrth  additional  premium  if  libertf  ii  need."  Held,  that  tfato 
gave  permission  to  stop  between  Tarragcina  and  Gibraltar  upon  the  homeward  vojage 
ftom  Tarragona,  bnt  not  to  stop  at  Gibraltar  also. 

A  poUey  ot  intomnoe  on  n  vesiel  b  not  ardided  by  tier  going  out  of  litr  eomrse  to  obtnta 
necessary  medical  assistance  for  the  captain's  wife;  and  the  question  of  the  neceasitj  to 
for  the  jun% 

Taking  on  board  water  and  Addftiotial  oargo^  at  a  poit  into  iviildi  ■  Teseel  has  gvme'  fn 
obtain  necessaiy  medi<ial  assistance,  does  not  aToid  a  polk/  of  inswanee  on  the  venel^ 
unless  it  increases  the  delay  or  the  risk. 

A  letter  ofabandonment  of  a  vessel  upon  the  ground  that,  in  consequence  of  sea  perils, 
^  being  foand  irfepnraUo  on  samor,  the  was  emidMined  and  eold,**  anflMendy  atatee  the 
cause  ofabandonment,  if  the  vessel  was  so  much  damaged  that  the  eoat^  of  repair  vonld 
exceed  half  her  value,  deducting  one  third  new  for  old. 

The  oertificate  of  a  marine  snrreyor  and  inspector,  made  in  the  course  df  his  business,  to 
competent  evidence  of  the  seaworthinees  of  a  veseel  ai  that  time,  if  sofported  by  Ui 
oath  that  he  examined  the  vessel,  and  that  he  has  no  douht  that  the  frets  stated  ia  it 
are  true,  although  he  has  no  independent  reoollection  of  those  fkcts. 

A  qttestkm  **irhMlief,  if  the  fbretnast  wae  sinrung,  the  ilky-«al]  opHt  and  standing  rigging 
such  as  to  need  replacing  at**  a  eeitain  portt  **  the  master  wonld  probably  have  known 
it?  **  does  not  depend  on  nautical  skill,  and  cannot  be  put  to  an  expert 

AoTioN  OF  ooNTRAOT  OH  a  poHoy  of  inioranoei  dated  April 
9th  1851,  upon  tbe  Brig  Joaephiae,  '<  at  and  from  New  Yoiit  to 
Gibraltar,  and  at  and  from  thenoe  to  Tarragona,  with  liberty  of 
treing  one  port  (European)  between  Tarragona  and  Gibraltar, 
and  at  and  thence  to  New  York."  On  tbe  18th  of  August  1851 
this  memorandum  was  indoreed  on  tiie  policy :  **  Permission  ia 
given  to  stop  at  one  other  port  between  Tarragona  and  Gibraltari 
paying  one  foarth  additional  pretniom  it  liberty  is  used."  An« 
swof,  deviktion  and  unBeaworthineas.  Trial  at  November  term 
1854  before  Big^bM,  J^  who  made  the  following  report  thereof: 

'<  It  appeared  that  the  vessel  left  Tarragona  on  her  return  voy- 
age  on  the  22d  of  July  1851,  with  a  part  of  her  cargo  on  board ; 
on  tbe  28th  of  July  put  into  Almeria  and  took  in  a  considerable 
quantity  of  cargo,  remaining  there  till  August  llth ;  and  on  Ui» 
16th  of  August  was  abreast  of  the  port  of  Gibraltar. 
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•<  The  captain  testified  that  his  tirife,  who  was  on  board  with 
the  knowledge  and  consent  of  .the  ownors,  came  Upon  deck  to 
look  at  the  Bock>  and  on  turning  to  go  down  the  cabin  stairs 
aliased  her  footings  and  fell  from  the  top  to  the  bottom,  a  dis- 
tance of  about  six  feet;  that  she  was  at  that  time  in  the  third 
month  of  her  pregnancy ;  that  under  the  cueumstances  he  felt 
himself  called  upon  to  stop  at  Gibmltar  for  medical  advice  and 
aid ;  that  be  accordingly  came  to  anchor  and  sent  a  boat  on 
shore  for  a  physician ;  that  the  physician  prescribed  for  her,  and 
under  bis  advice  and  dinetion  the  vessd  lemained  at  Gibraltar 
until  Augost  22d ;  that  while'there  some  new  cargo  was  taken 
on  boaid ;  that  the  veseel  left  GKbraltar  as  soon  as  his  wife  was 
well  enough;  and  that  the  logbook  was  kept  by  the  rnate,  and 
he  believed  it  to  be  conreet" 

The  entries  in  the  logbook  from  August  16th  to  August  22d 
made  no  mention  of  the  aeddent  to  die  captain's  wifie,  but  cor* 
responded  with  his  testimony  in  other  respects. 

*^  On  her  voyage  home^  the  vessri  met  with  a  disaster  and 
was  abandoned  to  the  underwriterai 

^  These  facts  presenting  a  qUastioii  of  law  as  to  whether  the 
policy  was  made  void  by  an  unjustifiable  deviation,  the  jury 
were  directed  by  the  presiding  judge  to  find  a  verdict  for  the 
defendants^  which  is  to  stand  confirmed  or  be  set  aside,  and  a 
new  trial  ordered,  alt  the  judgment  of  the  whole  court  may  be 
upon  the  above  point  of  law.'' 

This  question  was  argued  and  decided  at  November  term  1855. 

a.  &  HUkurd,  tot  the  plaintiff 

jR.  Cho0t4  if  J.  ilL  BdL,  for  the  defendants.  1.  The  policy 
either  calls  for  a  straight  voyage  from  Tanagona  to  BostoUf 
touching  nowhere,  looking  to  the  use  of  the  two  ports,  to  touch 
at  which  permissiod  is  given^  between  Tarragona  and  Gibral^ 
tar  on  the  outward  voyage ;  oiv  if  the  permission  to  use  the  two 
ports  allows  their  use  on  tite  return  voyage,  it  calls  for  a  straight 
voyage  from  the  last  {x>vt  visited  in  accordance  with  the  permis* 
Sion  to  Bostoiu  Neither  of  tbes^  coAstraetiou  gives  liberty  to 
touch  at  Gibraltar* 

%  The  siekness  of  the  captain^s  Wife  was  no  excuse  for  the 
VOL.  X*  27 


Digitized  by 


Google 


814  SUFFOLK  AND  NANTUCKET. 

Perkios  v,  Augusta  Inannnce  and  Bankiog  CompaDy. 

deyiation  at  Gibraltar.  ^knesB  of  the  crew  even,  tmless  bo 
great  as  to  leave  the  ship  with  .too  small  a  force  to  work  her, 
is  no  excase.  1  Amould  on  Ins.  §  153.  Woolf  v.  Olaggett^  8 
Esp.  R.  257.  The  captain's  wife  had  no  rights  as  against  the 
defendants,  to  be  there ;  and  in  this  respect  the  vessel  was,  as  it 
were,  not  properly  fit  for  the  voyage ;  and^  going  out  of  the  course 
to  procure  aid  for  her  was  like  putting  into  port  for  medicine 
and  medical  aid  which  ought  to  have  been  on  board,  or  on  ac« 
count  of  sickness  of  crew,  when  the  vessel  was  insufficiently 
manned  in  the  first  instance.  The  case  does  not  find  that  her 
life  was  in  danger;  and  even  the  deviations  to  save  life,  wbtcii 
have  been  excused,  have  been  to  pick  up  men  from  other  ves* 
sels.  1  Arnould  on  Ins.  §  152.  1  Phil.  Ins.  §  1027.  The  log- 
book shows  that  the  ship  did  not  put  into  Gibraltar  for  the  sickness 
of  the  captain's  wife,  but  to  take  in  water  and  wait  for  cargo. 

Merrick,  J.  The  brig  having  stopped  on  her  passage  back 
from  Tarragona  to  the  United  States,  first  at  Almeria  and  after* 
wards  at  Gibraltar,  the  defeudants  insist  that  there  was  a  de- 
viation in  each  of  these  instances  by  which  the  uncferwriters 
were  discharged  from  all  responsibility  on  account  of  subsequent 
losses.  This  is  denied  on  the  other  hand  by  the  plaintiff,  who 
contends  that  the  privilege  of  entering  and  using  each  of  those 
ports  on  the  homeward  voyage  was  secured  to  him,  first  by  a 
dause  relating  to  that  subject  contained  in  the  policy,  and  again 
by  the  terms  of  the  memorandum  indorsed  upon  it  on  the  18lli 
of  August  But  neither  of  these  conflicting  propositions  is  fully 
warranted  as  a  consequence  of  any  express  stipulation  or  agree* 
ment  between  the  parties.  The  insurance  of  the  brig  by  the 
defendants  was  upon  a  voyage,  as  it  is  desoribed  in  the  policy, 
"from  New  York  to  Gibraltar,  and  at  and  from  thence  to 
Tarragona,  with  liberty  of  using  one  port  between  Tarragona 
and  Gibraltar,  and  at  and  thence  to  New  York."  But  by  a 
later  arrangement  between  the  parties  the  further  permission 
was  given  to  the  insured  <<to  slop  at  one  other  port  between 
Tarragona  and  Gibraltar*"  CSonsidering  the  manner  in  which 
that  permission  is  expressed,  and  the  time  when  it  was  given,  it 
was  obviously  the  oonoession  of  a  privilege  to  be  availe^i  of  on 
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the  honewaid  royaga  This  b  indioated  by  the  order  in  which 
the  two  plaees  ooostitQtlng  the  external  limits  of  the  space 
within  which  it  was  to  be  enjoyed  are  mentioned,  and  is  a  rea- 
•onltble  implioation  itom  that  circtimstance.  And  as  Tarragona, 
which  ia  the  extieme  point  and  termination  of  the  outward  voy- 
agei  is  first  named,  and  is  tiierefore  to  be  passed  before  thb  right 
oaa  be  exemsedi  it  is  a  necessary  consequenoe  that  it  must  be 
exercised  on  the  passage  of  the  brig  to  its  homeward  port  And 
that  this  was  the  intentioa  of  the  parties  is  apparent  from  a  con* 
sideratioo  of  the  time  when  their  agreement  was  made.  The 
memorandum  was  indorsed  on  the  policy  more  than  four  months 
afker  its  date,  when  they  oooid  have  entertained  no  reasonable 
doubt  that  the  whole  outward  voyage  had  been  accomplished, 
and  that  the  brig  was  either  then  lying  at  Tarragona,  or  had 
already  departed  thence  on  her  passage  back  to  New  York*  It 
is  to  this  part  of  the  voyage  ihttefoie  that  the  permission  in  the 
memorandum  indorsed  oo  the  policy  is,  according  to  the  inten* 
tioa  of  the  parties,  to  be  applied ;  and  it  gave  the  assured  the  right, 
of  wbioh  he  availed  himself,  to  pat  into  the  port  of  Almeria. 
Bnt  he  had  no  such  right  to  stop  as  he  afterwards  did  at  Oib- 
raltav.  It  was  not  included  in  the  liberty  secnred  to  him  in 
the  description  of  the  voyage  ia  the  policy,  nor  in  the  additional 
privileges  whioh  were  oonoeded  to  him  by  the  indorsement  of  the 
memorandum  apoa  it  That  place  is  mentioned  in  the  former 
clause  as  one  of  the  points  to  be  touched  at,  and  then  to  be 
departed  from  for  Tarragona;  and  in  the  latt»,  as  one  of  the 
external  limits  or  boundaries  of  the  space  within  which  the 
liberty  of  using  another  port  may  be  availed  o£  Neither  of 
them  recognizes  it  as  a  port  to  be  revisited,  or  to  which  the  brig, 
after  oaoe  having^left  it,  might  again  resort 

But  the  plaintiff  oootends  that,  independently  of  the  rights  of 
the  parties,  as  they  are  fixed  and  established  under  and  by  vir- 
tue of  the  particnlar  provisions  contained  in  the  policy  and 
the  memorandum  indorsed  upon  it,  the  accident  which  befell 
the  wife  of  the  captain,  and  the  necessity  of  resorting,  in  con- 
sequence of  it,  to  medical  advice  aad  assistance  for  her  relief 
constituted  a  sufficient  and  legal  justification  for  the  puttbg 
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in  and  detention  of  the  brig  at  fhe  port  of  Gibxaltar.  The  broad 
and  comprehensive  proposition  that  delay  or  going  otit  of  ihe 
course  for  the  purpose  of  saccoring  the  distressed  is  said  by  Mr. 
Phillips  to  have  been  invariably  held  to  be  no  deviation.  And 
he  adds,  that  if  this  principle,  though  always  mentioned  by  ele* 
mentary  writers  as  an  admitted  and  estaUished  doctrine  of 
maritime  law,  is  not  often  recognized  by  the  courts,  it  is  be* 
cause  a  justification  resulting  so  directly  from  the  plainest  prin* 
dples  of  humanity,  and  in  the  sufficiency  of  which  the  assured 
and  insurers  are  usually  so  much  interested,  has  never  been 
directly  called  in  question;    1  Phil.  Ins.  ^  1027. 

It  is  true  that  ihe  authorities  to  which  he  refers  in  support 
and  illustration  of  this  general  proposition  are  cases  where  the 
object  of  the  departure  firom  the  course  was  to  carry  relief  to 
mariners  or  passengers  destitute  and  suffering  on  board  other 
vessels.  But  the  principle  is  not  confined  to  such  cases.  It  has 
a  wider  and  more  general  applicatioQ.  Its  validity  was  recog* 
nized  by  the  court  in  the  case  of  SHUU  v.  Wiggin^  18  Mass.  68. 
There  the  vessel  insured  went  out  of  her  course  from  the  Isle  of 
May  to  Si  Jago  and  Fuego  and  back  to  the  Isle  of  May ;  and 
it  was  contended  that  this  voyage  was  necessary  and  consti* 
tuted  no  deviation,  because  tiiere  was  a  scarcity  of  provisions 
and  water,  and  the  crew  might  otherwise  have  suffered  bom 
a  want  of  them.  And  Chief  Justice  Paricer,  in  delivering  the 
opinion  of  tiie  court,  said,  that  if  the  destitution  was  not  oo 
casioned  by  the  negligence  of  the  master,  the  excuse  was  snf« 
ficient  and  justified  the  departure  from  the  course.  It  makes 
no  difference  whether  the  object  of  such  departure  is  to  alleviate 
the  distress  and  administer  to  the  necessities  of  persons  who  are 
lawfully  on  board,  or  of  strangers  suffering  fit>m  disasters  8U»i 
tained  by  the  loss  or  wreck  of  another  vessel  The  dictates  of 
humanity  are  as  forcible  in  the  one  case  as  in  the  other ;  and  it 
would  be  strange  and  unreasonaUe  if  the  law  recognized  any 
discrimination  between  them. 

To  make  the  excuse  valid  and  effectual,  it  must  without  doubt 
be  shown  that  there  was  a  real  necessity  for  the  departure  of 
the  vessel  from  herproper  course.    The  exigency  which  demaikb 
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relief  mast  be  equal  in  importance  to  the  intervention  which  is 
reqnired  in  its  behalf.  Whether  it  exists,  and  what  it  is,  must 
always  be  questions  of  fact.  To  determine  rightly  all  the  cir- 
cumstanees  of  infirmity  and  snffering  and  of  relief  afforded  on 
the  one  hand,  must  be  considered  in  connection  with  the 
increased  length  of  the  voyage,  the  prolonged  time  required  to 
accomplish  it,  and  the  additional  risk  incurred,  on  the  other. 
Mr.  Arnould  lays  down  the  rule,  that  only  actual  force  and  con- 
straint, either  moral  or  physical,  will  constitute  a  justification. 
Dut  from  the  explanation  which  he  afterwards  adds,  it  appears 
that  the  requisite  kind  and  degree  of  force  may  considered  as 
beic^  applied,  where  the  state  of  circumstances  is  such,  that  the 
master,  exercising  a  sound  judgment,  and  acting  for  the  best 
interests  of  all  concerned,  has  no  alternative  left,  as  a  prudent 
and  reasonable  man,  but.  to  take  his  vessel  out  of  its  course. 
1  Arnould  on  Ins.  §  152,  The  rule,  thus  qualified,  neither  excludes 
8  consideration  of  the  claims  of  humanity,  nor  fails  to  afibrd  a 
p^UBonaUe  degree  of  protection  to  the  pecuniary  interest  of  par- 
t«*s  who  have  insured  the  safety  of  the  ship.  But  if  there  is  a 
conflict  between  the  two,  the  foormer  must,  to  the  extent  above 
s^ted,  be  regarded  as  of  paramount  importance. 

The  testimony  of  the  captain  upon  the  trial  of  the  present 
aotion  tended,  we  do  not  think  it  necessary  now  to  express  any 
opinion  how  strongly,  to  show  the  existence  of  an  exigency 
which  justified  the  departure  of  the  vessel  und^  his  charge 
from  the  tegular  and  onward  course  of  the  voyage,  and  its  de- 
tention for  the  time  it  was  delayed  in  the  port  of  Gibraltar.  But 
the  presiding  judge,  considering  that  the  facts  disclosed  in  that 
testimony  presented  a  question  of  law,  which  should  be  deter* 
mined  by  the  court  before  further  progress  was  made  in  the 
cause,  the  fact  whether  such  exigency  existed  was  not  tried  nor 
submitted  to  the  jury.  In  the  view  which  we  have  taken  of  the 
whole  subject  presented  in  the  report,  we  are  of  opinion  that  the 
/ormer  verdict  which  was  taken  for  the  defendants  should  be  set 
aside  and  the  case  placed  in  order  fbr  trial.  The  question  of 
fact  whether  there  was  a  deviation  will  then  be  submitted  to 
the  determination  of  a  jury,  under  proper  instructions  from  the 
27» 
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court)  eonforming  to  the  principles  whicb  faaTc  been  already 
stated  and  explained*  And  if  it  shall  then  be  made  to  appear 
that  the  brig  was  taken  into  the  port  of  Gibraltar  and  detained 
there  solely  for  the  porpose  of  affoiding  snooor  to  the  distressed 
upon  a  fit  and  proper  occasion,  the  defence  relied  on  cannot  be 
xnaintained. 

It  was  testified  by  the  caplaini  and  it  is  also  reported  In  the 
logbook,  that  while  the  brig  was  lying  in  the  port  of  Gibraltar 
certain  bales  of  merchandise  were  taken  on  board  as  part  of  her 
cargo.  And  the  defendants  insist  that  the  mere  fact  of  taking 
cargo  on  board  while  she  was  lying  in  a  port  when  there  was 
no  preyioQs  agreement  or  stipnlstion  that  the  vessel  should 
go  in  or  remain  for  that  purpose,  did  of  itself  necessarily 
constitute  a  deviation.  But  this  position  is  untenable.  If  a 
ship,  under  the  terms  of  a  poliey,  qt  for  any  sufficient  l^al 
cause,  is  justified  in  originally  entering  into  the  port,  her  sub- 
sequent trading,  by  breaking  bulk,  loading  or  unloading,  during 
the  period  of  her  lawful  stay  and  detention  there,  although  such 
trading,  loading  and  unloading  are  foreign  to  the  main  purpose 
of  the  adventure,  and  not  specifically  provided  for  by  the  terms 
of  the  policy,  will  not  be  held  to  amount  to  It  deviation*  1  Ar- 
nould  on  Ins.  §§  143  4"  seq.  Lapham  v.  Atla^  Ina^  Co*  24  Pick.  1. 
Chase  v.  Eagk  Jhs*  Co,  5  Pick.  61.  But  it  would  be  otherwise 
if  those  operations  caused  additional  delay,  or  otherwise  sub- 
stantially enhanced  or  varied  the  risk.  Of  these  matters  the 
jury  will  judge  upou  the  evidence  submitted  to  them. 

New  trial  gtamted. 

At  the  second  trial  at  Mluroh  term  1856,  before  the  chief  jus*- 
tice,  the  defendants  waived  all  objection  to  the  plaintifi''s  recov* 
ery  on  the  ground  of  deviation ;  and  it  appeared  that  the  vessel, 
after  leaving  Gibraltar  to  proceed  on  her  voyage  to  the  United 
States,  and  when  about  four  days  out,  encountered  a  gale  of 
wind,  upon  the  character  and  force  of  which,  its  action  upon  the 
sea,  and  the  combined  action  of  th^  wind  and  sea  on  the  vessel, 
much  conflicting  evidence  was  giren  ;  and  that,  the  vessel  leak- 
ing so  badly  that  many  of  the  officers  and  crew  considered  it 
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unsafe  to  proceed,  the  captain  ooncladed  to  pat  back,  inteodiag 
to  return  to  Gibraltar ;  but  after  two  days,  the  wind  proving 
unfayorable  to  go  to  Oibraltar,  put  away  for  Cadiz,  and 
reached  that  port,  having  been  ont  from  Oibraltar  about  eight 
days ;  that  at  Cadiz  snrveyorB  appointed  by  the  American  cou^ 
Bul,  at  the  request  of  the  master,  estimated  the  necessary  repairs 
at  over  $6000,  and  expressed  an  opinion  that  the  cost  of  a  com- 
plete repair  there  would  amount  to  more  than  the  vessel  would 
be  worth  when  repaized ;  whereupon  tiie  master  sold  the  vessel 
and  appurtenances. 

After  the  arrival  of  intelligence  that  the  vessel  had  put  into 
Cadiz  in  distress,  the  plaintiff  signed  and  addressed  to  the  de- 
fendants the  following  letter  : 

^  Boston,  November  fith  165L  Messrs.  Page  &  Banksi,  Agents 
Augusta  Insurance  and  Banking  Co.  Gentlemen,  I  am  sorry 
^  to  learn  by  the  public  prints  that  tiie  brig  Josephine  has  been 
compelled  to  pnt  into  Cadiz  in  distress,  in  consequence  of  sea 
peril  encountered  on  her  passage  from  the  Meditermnean  for 
New  York ;  and  that,  being  found  irreparable  on  survey,  she 
was  condemned  and  sold.  In  consequence  of  this  information 
I  am  compelled  to  abandon  said  vessel  to  your  company,  so  far 
as  she  was  covered  by  policy  No.  •     And  I  now  give  you 

notice  of  a  claim  for  a  total  loss.  Whenever  the  documents 
come  to  hand,  I  shall  submit  them  to  you." 

1.  The  chief  justice,  as  he  stated  in  his  report  of  the  trial, 
^instructed  the  jury,  as  above  stated,  not  that  the  plaintiff 
would  recover  for  a  total  loss  without  an  abandonment,  in  con- 
sequence of  the  sale,  but  that  if  the  vessel  had  suffered  so  much 
damage  by  a  peiil  insured  against,  that  the  costs  of  repair 
would  exceed  half  her  valne,  deduoting  one  thud  new  for  old, 
this  was  a  constructive  total  loss,  which,  if  followed  seasonably 
by  a  valid  abandonment,  would  warrant  them  in  finding  for  a 
total  loss.  It  was  not  objected  that  the  abandonment  was  not 
seasonable,  but  that  it  did  not  sufficiently  and  truly  state  the 
cause.  The  letter  of  abandonment  was  produced ;  and  suppos- 
ing that  the  construction  of  it  was  matter  of  law,  the  chief 
justice  was  of  opinion  that  the  words  *  found  irreparable 
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therein,  did  not  mean  physically  incapable  of  being  repaired  at 
any  cost;  but  incapable  of  being  repaired,  without  expense 
after  deducting  one  third,  which  would  exceed  one  half  of  hei 
value,  as  specified  in  the  valuation ;  and  if  that  was  the  case,  it 
was  sufficiently  stated  in  the  lett^,  to  make  it  a  valid  abandon- 
ment." 

2.  The  plaintiff,  in  order  to  prove  the  seaworthiness  of  the 
vessel  when  she  sailed  from  New  York,  offered  the  deposition 
taken  at  New  York  in  1854,  and  the  certificate  annexed  to  one 
of  the  answers,  of  Samuel  Candler,  who  testified  as  follows : 

"  I  am  a  marine  surveyor,  and  have  been  so  since  the  year 
1843.  I  was  a  shipmaster  about  forty  years,  and  commanded 
a  great  many  vessels,  before  I  was  appointed  surveyor  by  the 
chamber  of  comnaerce  and  board  of  underwriters  in  this  city. 
The  business  of  a  marine  surveyor  is  to  survey  hatches  and  stow- 
age of  cargoes,  and  to  appraise,  arbitrate  and  judge  of  vessels 
and  goods  arriving  damaged  or  becoming  damaged  in  the  poit 
of  New  York.  Besides  my  business  as  surveyor,  I  have  been 
for  ten  or  eleven  years  inspector  of  vessels  for  Lloyds,  London. 
My  duty  as  inspector  is  to  inspect  vessels  for  the  purpose  of 
giving  them  their  rate  and  character.  I  have  no  doubt  that  on 
an  average  I  have  inspected  three  vessels  every  working  day 
during  the  last  ten  years.  In  inspecting  a  vessel  for  rating,  we 
ascertain  where  she  was  built,  how  old  is  she,  what  timber  she 
is  built  of,  and  her  condition  generally  in  hull,  rigging  and  spars. 
This  is  inspection  for  rating.  In  inspection  for  repairs,  we 
direct  our  attentidn  to  the  particular  damage  to  the  vessel  said 
to  require  repairs,  and  not  so  much  to  the  other  parts  of  the  vessel. 

<^  I  examined  a  brig  named  Josephine.  I  do  not  remember 
when.  I  should  think  two  or  three  years  ago.  I  do  not 
remember  the  name  of  the  captain.  She  was  lying  in  the  port 
of  New  York.  I  do  not  remember  at  whose  request  or  to  what 
extent. 

"  I  have  examined  the  paper  annexed  to  the  commission.* 

t^ _ 

•  United  States  of  America.  Port  of  New  York. 

The  ondersigned,  Samuel  Candler,  marine  surveyor,  and  inspector  for  the  iin 
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The  writing  of  that  paper  is  io  my  handwriting,  and  the  signa- 
ture is  mine.  The  statements  therein  contained  were  true  at 
the  date  thereof,  so  far  as  I  know  or  remember. 

"  A.2  means  <  second  rate'  here  and  at  Lloyd's.  It  means 
a  vessel  that  has  deteriorated  from  a  higher  rate  by  wear,  or  a 
vessel  that  is  not  perfectly  constructed  either  as  respects  style  or 
materials,  or  that  has  been  crooked  or  strained  or  worked  so  as 
not  to  be  perfectly  tight.  An  A  2  vessel  is  considered  just  as 
safe,  and  will  insure  in  this  city^  and  I  believe  at  Lloyd's,  as  low 
as  an  A  1  vessel,  but  she  is  not  so  valuable. 

<'  I  do  not  remember  whether  I  saw  the  Josephine  out  of  water 
or  unladen ;  and  I  do  not  know  of  any  means  of  refreshing  my 
memory  except  from  the  certificate  annexed  to  the  commission 
That  certificate  is  taken  from  the  surveyor's  books,  and  they 
would  not  contain  any  more  particulars,  unless  the  vessel  was 
under  repair,  when  they  would  state  in  addition  what  repairs 
bad  been  needed  and  what  were  made. 

^  I  do  not  remember  the  fact  of  the  examination  at  all.  In 
the  usual  course  of  my  business  I  cannot  rate  a  vessel  without 
examining  her  sufficiently  to  judge  of  her  seaworthiness.  But 
in  this  case  I  have  no  recollection  of  the  fact." 

The  chief  justice  '<  was  of  opinion  that  the  certificate  of  the 
inspector,  issued  in  the  course  of  his  business,  and  verified  by 
his  oath,  was  competent  evidence." 

3.  Captain  Alden  Gifford,  called  by  the  defendants,  testified 
that  he  was  formerly  a  shipmasteri  and  now  a  marine  surveyor 
and  inspector  of  vessels  in  Boston*     This  question  was  put 


derwriters  at  Lloyd's,  does  hereby  certify  and  make  known  unto  all  to  whom  these 
presents  shall  come  or  may  conoerny  that  at  the  request  of  the  parties  interested, 
I  have  taken  a  strict  and  careful  survey  of  the  brig  Josephine,  Rogers  mas- 
ter, of  232^  tons  measuremsnt,  built  of  the  best  materials  at  Scituate,  Massa- 
chusetts, in  1833,  copperfastened  and  coppered,  tight,  strong  and  substantial, 
calculated  to  wear  well,  a  good  easy  model,  fit  to  carry  dry  and  perishable  car- 
goes ;  rates  A  2,  and  is  worthy  of  full  confidence. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  this  2d  day  o/ 
April  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty  one. 

Samuel  Candler. 
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to  him  :  ^  Whether  if  the  foTeraant  was  sprung,  the  trysail  sfdifc, 
and  standing  rigging  such  as  to  Q«ed  leplacing  at  Gibraltar,  the 
master  would  probably  hare  known  itf  It  was  objected  to,  as 
a  question  not  depending  oo  naotieal  skill  Thereupon  the 
chief  justice  ruled  that  it  was  a  questioo  not  apparently  depends 
fng  on  nautical  skill  of  the  witness,  and  not  admissiblew 

The  jury  returned  a  vetdiot  ior  the  plainttfT  for  a  total  loss^ 
and  the  defendants  excepted  to  tbs  rulings  above  stated. 

These  exceptions  were  tigued  at  November  term  1857. 

Choate  Sf  Belly  for  the  defendants.  L  The  abandonment  was 
insufficient.  The  cause  stated  in  the  letter  was  that  the  vessd 
wss  irreparable ;  this  was  not  true  in  fisct ;  lor  she  oould  have 
been  repaired,  though  at  a  cost  which  would  have  exceeded 
half  her  valoe,  deducting  one  thind  new  tx  old.  2  Amould  on 
Ins.  §§  366, 279,  385,  403.  2  PhiL  Ins.  §^  IfiSl,  1684.  RHree 
▼.  Ooean  Jn«.  Cb.  18  Pick,  da  Diekeg  v^  N^w  York  Ms.  (h.  4 
Cow.  222.  Upon  the  pkantiff's  eonstractkin,  if  she  could  be 
repaired  at  a  trifle  orer  that  arbitrary  amount,  she  would  be 
irreparable  in  America,  reparable  in  England. 

The  constraction  of  this  letteri  being  a  mercantile  iostrumenti 
was  for  the  jury.  Clarpe$Uer  t.  Providence  Waskingion  Jbis.  Ch. 
16  Pet  496.  Eltmg  t.  Bank  cf  UmUd  aiatet,  11  Wheat.  76. 
2  Parsons  on  Oon.  6. 

2.  The  certificate  of  Candler  was  improperly  admitted.  The 
general  rule  is,  that  the  least  degree  of  evidence  admisiAble  is 
the  recollection  of  the  witness  upon  his  oath.  This  paper  does 
tot  come  withiq  any  of  the  established  exceptions.  It  is  not 
introduced  to  prove  a  single  act»  such  as  the  execution  of  a 
deed,  or  the  posting  of  a  notice,  or  the  protest  of  a  note ;  but  is 
an  extended  and  detailed  narrative*  Nor  is  it  like  a  book  of 
account,  kept  in  the  ordinajry  cooi^^  of  business,  open  to  many 
eyes,  and  fiiU  of  nuimero>us  partioolaro*  The  limit  of  proving 
matters  done  in  the  ordinary  course  of  business  is  to  show  thai 
there  was  no  neglect  of  official  duty.  There  was  no  necessity 
for  the  examination  of  the  ship ;  if  there  had  beeui  it  could 
easily  have  been  remembered,  Even  entries  in  a  Ipg  book  are 
not  evidenoe,  unless  the  person  who  kept  it  will  swear  that  on 
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kb  present  reooUeotioo  lie  belieTes  them  to  be  true  ;  and  in  fact 
he  does  in  every  case  lemember  eonie  facts.  Bot  this  witnesB 
does  not  eyen  iBmember  tbat  he  was  ever  in  the  ship.  Nor  does 
he  sDV«ar  that  he  made  the  oertificate  at  the  time  of  theexamina- 
lien.  No  paper  is  admissiUe  vbicb  is  not  the  first  which  was 
made.  1  GreenL  Ev,  §  437.  Merrill  v.  M/iaca  8f  Owego  Rait- 
roadj  16  Wend  fi9&  Doe  t.  Perkins^  3  T.  R.  749.  Aloord  v. 
CaUin,  20  Pick.  480,  4SL  Bunker  y.  Shed,  6  Met.  152,  15a 
Chamberhun  v.  Oafter^  19  Piob  18B. 

a.  The  question  put  to  Oifford  eonoenied  what  would  be  visi- 
Ue  to  an  eye  sharpeoed  by  eccperieiioe,  and  required  nautical 
skitt  to  aoswer. 

mUard,  £or  die  plaintiffi 

BioxLow,  J.  1.  The  abaadoooMnt  was  sufficienl  It  gave 
ootioe  to  the  insarets,  ibst  the  cause  of  the  loss  was  a  sea  peril, 
encountered  on  the  passage  of  ike  vessel  fiom  one  port  to  an- 
other, by  which  she  was  letidered  iiveparable.  It  would  be 
giving  too  striet  a  eonshruotioa  to  a  document,  to  the  validity 
of  which  no  precise  form  or  technical  words  aare  necessary,  to 
hold  that  the  wofd  ^inepamble''  signified  that  the  vessel  was 
abeolutely  inoapabfe  of  receiving  repairs^  Coostmed,  as  it  ought 
to  bc^  with  re&renee  to  the  mutual  lights  and  liabilities  of  the 
parties  under  a  eontxact  of  insuraiicei  the  more  reasonable  and 
natural  inference  ftom  the  language  wa%  that  the  vessel  had 
sustained  damage  by  a  perS  insured  against  to  an  amount  suffi- 
eieot  to  absolve  the  insured  from  the  necessity  and  duty  of 
majdag  repairs  upcHi  her,  and  to  justify  a  daios  for  a  total  loss. 
If  ahe  was  injured  ao  that  the  cost  of  repairs,  after  deducting 
one  third  new  for  old,  would  cKeeed  half  her  value  as  stated  in 
the  p<^oy,  it  was  not  incumfacpt  nn  the  plaintiff  to  repair  her. 
In  this  sense,  she  was  kiepni&ble  by  him,  because  such  repairs 
VMMild  be  inconsistent  with  his  claim  against  the  defendants  for 
a  total  loss* 

2.  The  certificate  made  by  the  marine  inspector  at  New  York 
as  to  the  condition  and  seaworthiness  of  the  vessel  in  the  year 
1861  was  competent  evidence.  It  was  not  a  mere  private  mem* 
nvandum,  made  for  the  purpose  of  enabling  a  witness  to  refresh 
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his  memory,  and  recall  and  testify  to  the  facts  therein  stated 
But  it  was  a  certificate  made  by  a  person  of  skill  and  experi- 
ence, engaged  in  the  regular  and  constant  pisrformance  of  a  par- 
ticular duty  or  service,  well  known  and  recognized  among 
merchants  and  shipowners,  and  sanctioned  by  the  usage  and 
customs  of  business. 

Nor  was  it  the  record  of  a  past  transaction  merely,  or  of 
existing  facts  casually  noticed,  to  which  no  importance  was 
attached  at  the  time.  On  the  contrary,  it  was  a  statement  of 
facts  contemporaneous  with  the  written  meroorandam,  made  for 
the  purpose  of  giving  information  to  partiea  interested  in  the 
subject  matter  to  which  it  related,  and  which  was  acted  on  by 
them.  It  was  therefore  in  its  nature  a  semi-official  document, 
and  although  not  made  in  pursuaoce  of  any  positive  enactment 
or  rule  of  law,  it  was  nevertheless,  like  the  entries  made  by  bank 
clerks,  messengers  and  other  similar  agents,  competent  evidence 
of  the  fact  therein  stated.  It  seems  to  us  to  come  within  the 
rule  laid  down  and  faHy  illustrated  and  explained  in  Shave  v. 
Wiley,  18  Pick,  fida 

Nor  can  it  be  fairly  said  that  the  certificate  is  not  supported 
by  the  oath  of  the  witness.  Although  he  has  no  independent 
and  distinct  recollection  of  the  facts  therein  stated,  yet  in  con- 
nection with  the  certifioate,  and  the  uimal  course  of  his  business, 
he  does  testify  to  the  truth  of  the  statement  Smith  v.  Jokns^  3 
Gray,  517.     OriUenden  v.  Bx^ersy  8  Gray,  452. 

3.  The  question  put  to  the  expert  was  inadmissible,  because 
it  asked  that  which  did  not  require  any  special  skill  or  experi- 
ence to  answer.  No  person  competent  to  sit  on  a  jury  would 
need  to  be  told  whether  a  master  of  a  vessel  would  ^^  probably 
know  that  his  foremast  was  sprung,  bis  trysail  split,  and  his 
standing  rigging  in  such  condition  as  to  need  replacing.^ 

Judgmsni  on  the  wrdkct. 
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Lyman  Einslbt  vs.  Lewis  Rice  &  others. 

The  bdder  of  a  policy  of  iosomice,  made  by  a  stock  company  when  nnder  liability  for 
losses  to  an  amount  equal  to  their  capital  stock,  cannot  maintain  an  action  on  the  Ber. 
Sts.  c.  d7|  ^  18,  against  the  directors  for  a  loss  under  his  policy,  without  first  recoyenng  a 
judgment  against  the  company,  fixing  the  amount  of  the  loss. 

Thomas,  J.  This  action,  seeks  to  charge  the  defendants  as 
directors  oi  the  Metropolitan  Insurance  Company  for  a  loss  by 
fire  under  a  policy  of  insoranoe  issued  by  that  company.  It 
seeks  to  charge  them  by  force  of  the  provisions  of  the  Rev.  Sts. 
e*  37,  §  18.  That  section  provides  that  if  ^^  any  of  the  said 
companies  [stock  companies]  shall  be  under  liability  for  losses 
to  an  -amount  equal  to  their  capital  stock,  and  the  president  or 
directors,  after  knowing  the  samci  shall  make  any  new  or  farther 
insurance,  the  estates  of  all  who  shall  make  such  insurance  or 
assent  thereto  shall  be  jointly  and  severally  liable  for  the  amount 
of  any  loss  which  shall  take  place  under  such  insurance."  The 
declaration  contains  a  count  in  tort  and  one  in  contract,  both 
setting  forth  facts  which  (assumed  to  be  true,  as  they  must  be  in 
this  hearing)  would  render  the  defendants  liable. 

To  both  counts  the  defendants  have  demurred,  and  on  t^o 
grounds ;  first,  that  the  declaration  does  not  allege  that  the  plain- 
tiff has  established  his  claim  against  the  insurance  company  by 
a  suit  and  judgment  at  law  or  otherwise ;  and  secondly,  that  the 
defendants  are  not  liable  nnder  the  statute  to  a  personal  action 
at  law. 

The  question  raised  by  the  demurrer  is  not  as  to  the  ultimate 
liability  of  the  defendants,  but  whether  the  suit  can  be  main- 
tained in  this  form.  We  think  it  cannot;  that  the  loss  as 
against  the  company  must  be  ascertained  and  determined  before 
the  plaintiff  can  proceed  against  the  defendants  as  directors 
making  the  insurance ;  that  it  is  upon  and  for  a  loss  ascertained 
and  determined  that  the  defendants  are  to  be  charged,  if  at  all. 

Though  the  words  of  the  statute  would  seem,  at  first  view, 
to  warrant  an  action  at  law  against  the  defendants,  as  the  pai^ 

VOL.  X.  28 
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ties  originally  liable  under  the  contract  for  the  loss,  the  diffi* 
colties  attending  sach  constroction  are  insuperable.  Such 
has  been  the  conclusion  of  this  court  In  the  interpretation  of 
other  statutes  creating  like  liabilities  of  the  officers  or  stock- 
holders of  corporatioiie.  Harris  v.  Firsi  Parish  in  DorehesUrj 
23  Pick.  112.  KnowUon  v.  ilc&fey,  8  Cush.  93.  Merchants' 
Bank  v.  Stevenson^  ante,  235,  and  cases  cited. 

1.  The  determination  of  the  loss  must  necessarily  precede  the 
<)uestion  of  the  liability  of  the  defendants  as  directors  for  such 
loss.  The  first  is  a  question  between  the  inaored  and  the  com* 
pany.  The  contract  of  ineuraiioB  is  with  the  corporation.  The 
corporatico  is  the  party  primarily  liable.  It  b  the  party  by 
whom  the  question  of  loss  must  be  tried.  A  judgment  in  this 
suit  would  not  conclude  the  oompeoyt  which  b  not  a  party  to 
the  reccNrd,  and  has  no  day  in  court  On  the  other  hand,  no  one 
of  the  defendants  nor  all. could  contest  the  liability  of  the  com- 
pany  aa  against  its  own  default  or  admission.  Bolyoke  Beank 
V.  Ooodman  Paper  Manuf.  Go.  9  Cush.  576. 

2.  If  the  questum  whether  there  was  a  Ices  or  not  within  the 
policy  could  be  settled  in  a  suit  against  the  dfareetors,  so  far  as 
the  defendants  in  the  suit  were  concerned,  and  so  as  to  charge 
them,  then,  as  the  liability  of  the  president  and  directors  is  sev- 
eral as  well  as  joint,  the  question  of  the  loss  might  have  to^  be 
tried  as  many  tinaes  as  there  we»e  president  and  directors  whom 
the  plaintiff  might  seek  to  charge.  The  results  of  the  different 
suits  as  to  the  loss  under  the  policy  might  conflict;  in  one  case 
for  the  insured)  in  another  for  the  underwriters ;  and  if  in  all 
cases  for  the  insured,  the  estimates  of  the  loss  by  different  juries 
might  widely  differ. 

3.  The  result  of  a  construction  of  tiie  statutes,  by  which  the 
question  of  the  loss  should  be  tried  in  the  suits  against  the 
directors  or  any  of  them,  would  be  to  defeat  ^od  deprive  any 
director  sued  and  charged  of  the  benefits  of  those  provieions  of 
the  statutes,  which  give  him  a  remedy  for  contribution  against 
any  other  director  or  directors  for  his  or  their  due  proportion 
by  bill  in  equity  or  action  at  law  against  the  corporation  for  the 
money  paid  by  him ;  for  nrither  the  corporation  nor  the  other 
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directors  ooald  be  oondnded  by  jtidgoient  as  to  the  loss,  in  a 
suit  to  which  they  were  not  parties  and  in  which  they  had  no 
pow«r  to  interveae.     Bev.  St8»  c.  37»  (  36. 

The  regular  course  of  procedure  is  for  the  insured  to  ascer^ 
tain  and  fix  the  amount  of  bis  loss  by  judgment  against  the 
coBipaiiy ;  and  tben^  if  tbeore  are  any  of  the  directors  who  are 
liable  for  the  judgment  under  the  provisions  of  the  statutes,  a 
bill  in  equity  or  action  of  contmct  may  be  brought  against 
such  directors  or  any  of  them,  setting  fcorth  the  claim  against 
tlie  oorparation  and  the  gionnda  on  which  the  insured  expects 
to  charge  the  defendants  personally.    Bey.  Sts.  c.  37,  §  34. 

Fcnr  the  purposes  of  this  case,  it  is  sufficient  to  say  this  action 
cannot  be  maintained,  because  it  does  not  appear  that  the  plain- 
tiff has  established  his  claim  for  loss  against  the  company. 

Denmrrer  sustained. 
£L  Mermnj  for  the  defendants. 

C  T.  JBtftfeZ^  for  the  plaintiff. 


Cbaioubs  Wills  vs.  Avoustus  P  Friobaxd. 


ThA  Minnt  of  thrae  ft^nrthi  is  Yalne  of  th«  cradilon  of  an  inaolveiit  debtor,  wMch  ft  requi- 
site to  hu  second  discharge  niider  BL  1844,  e.  178,  \  5,  must  be  filed  vithin  six  months 
of  tile  date  of  the  assignment 

Action  of  contract  upon  a  promissory  note.  Answer,  a 
certificate  of  dischaige  in  insolvency.  Beplication,  that  the  de» 
Cendant  had  once  before  taken  the  benefit  of  the  insolvent  law ; 
and  that  upon  the  second  insolvency  his  estate  did  not  pay  fifty 
per  cent  of  the  daims  proved  against  it,  and  three  fourths  in 
value  of  his  creditors  did  not,  within  six  months  of  the  assign- 
ment, assent  to  his  discbarge. 

At  tbe  trial  in  the  snpmor  court  of  Suffolk  at  May  term 
18S6,  Nashj  J.  ruled  *^  that  the  fact  that  the  assent  of  three  fourths 
in  value  of  his  creditors  was  not  given  and  filed  within  six 
months  after  the  assignment^  if  proved^  would  not  invalidste 
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the  dischai^ ;  that  it  was  saffident  if  given  and  filed  before  the 
discharge  was  granted ;  this  being  a  case  of  a  second  insolTency 
by  the  defendant  under  the  statute."  A  verdict  was  taken  for 
the  defendant,  and  the  plaintiff  alleged  exceptions. 

H.  a  HtUehinSy  for  the  plaintiff,  cited  St.  1844,  c.  178,  §^  4, 
5,  9 ;  Buck  v.  SayfeSj  9  Met  469 ;  Gates  v.  CampbeU,  8  Onsh. 
104 ;  Revere  r.  Newell,  4  Cush.  584 ;  Beverly  Sank  v.  Wilkinson^ 
2  Gray,  619 ;  Merriam  v.  Richardsy  3  Gray,  252 ;  WHKafns  v. 
RobinsoHj  4  Cush.  629 ;  Sanderson  v.  3%tor,  1  Cush.  87. 

G  Robinson^  Jr.,  for  the  defendant  By  St.  1844,  c.  178,  §  4, 
a  debtor  whose  estate  pays  less  than  fifty  per  cent  on  all  claims 
proved  against  it  is  entitled  to  a  certificate  of  discharge  ^  un- 
less a  majority  in  value  of  his  creditors  who  shall  have  proved 
their  claims  shall  dissent  therefrom  within  six  months  after  the 
date  of  the  assignment"  By  §  5  a  debtor  insolvent  for  a  sec- 
ond time,  and  whose  estate  pays  less  than  fifty  per  cent,  is  not 
to  be  discharged  "  unless  three  fourths  in  value  of  the  creditors 
whose  claims  are  proved  shall  assent  thereto  in  writing."  The 
omission  in  §  6  of  the  limitation  of  six  months,  inserted  in  §  4, 
shows  that  a  debtor  who  is  obliged  to  obtain  the  assent  of  a 
larger  proportion  of  his  creditors  is  not  to  be  limited  to  that 
time.  At  most,  this  limitation  applies  only  to  obtaining  the 
assent  of  a  majority  of  the  creditors,  not  of  three  fourths.  The 
St.  of  1848,  c.  304,  §  9,  is  a  substitute  for  §  4  only  of  St.  1844, 
c.  178.  Gates  v.  Campbell,  8  Cush.  106.  Dwarris  on  Sts.  (2d 
ed.)  604. 

Thomas,  J.  The  point  raised  by  the  bill  of  exceptions  is  the 
validity  of  the  defendant's  discharge  in  insolvency.  The  de« 
fendant  was  insolvent  for  a  second  time  and  his  estate  failed  to 
pay  fifty  per  cent  of  the  debts  and  claims  proved.  He  could 
not  therefore  obtain  his  discharge,  or  if  obtained  it  would  not  be 
valid,  unless  three  fourths  in  value  of  thq  creditors  whose  claims 
were  proved  should  assent  thereto  in  writing.  St.  1844,  c.  178, 
§  6.  The  question  in  issue  between  the  parties  is  when  such 
assent  may  be  filed ;  whether  it  must  be  filed  within  six  months 
after  the  date  of  the  assignment 

Though  the  fifth  section  of  the  St.  of  1844,  c.  178,  does  not| 
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eoDsidered  separately,  in  terms  impcMie  this  limitation,  yet  from 
the  provisions  of  the  fourth  and  iBfth  sections  taken  together,  as 
tn  pafi  maieriay  we  think  such  limitation  is  the  fair  conclusion. 
Upon  any  oilier  construction,  there  would  be  no  limit  to  the  time 
of  filing  such  assent  This  we  understand  to  have  been  tiie  con- 
struction heretofore  given  to  the  statute,  though  the  precise  point 
involved  in  the  case  at  bar  was  not  raised.  In  Oaies  v.  (Jamp* 
belly  8  Cush.  104,  it  was  held,  that  the  creditors  whose  assent 
would  authorize  the  discharge  must  be  creditors  whose  claims 
were  proved  within  six  months  after  the  date  of  the  assignment. 
The  reason  given  for  the  lestriotion  is  that  the  statutes  set  six 
months  as  the  time  within  which  the  assent  is  to  be  given  and 
the  discharge  acted  upon.    8  Cueh.  108. 

A  new  trial  must  be  had,  but  the  parties  will  observe  that  the 
conclusion  which  the  court  has  reached  seems  to  dispose  of  the 
cause*  Exceptions  sustainecU 


William  Brigham  &  another  vs.  Daniel  J.  Coburn. 

A  writ  sued  out  by  an  au^ee  of  fha  estate  of  an  fneolveut  debtor  need  not  aver  thet  b* 
is  Rich  under  the  inaolrent  laws  of  the  Conunonwealth. 

The  affidavit  of  a  party  to  a  suit,  that  he  has  made  diligent  search  for  a  deed  of  assignment 
to  him  under  the  insolvent  laws,  and  that  it  has  been  lost  or  mislafd,  and  is  not  to  his 
knowledge  recorded,  is  sufficient  to  allow  the  introduction  of  secondary  evidence  of  its 
contents. 

The  testimony  of  the  clerk  of  a  commissioner  of  insolvency,  that  he  drew  the  assignment 
of  the  estate  of  an  insolvent  debtor,  and  kept  no  copy  of  it;  bat  that  the  blank  form  of  a 
copy  produced  by  him  was  the  same  used  1^  the  oommissioneri  and  that  he  has  filled  it 
np  from  minutes  on  his  docket,  and  believes  it  to  be  a  correct  copy  of  the  assignmeDt, 
is  sufficient  to  verity  the  copy. 

Action  of  tobt  for  the  conversion  of  a  gold  watch.  The 
plaintiffs  described  themsdves  in  the  writ  as  ^  assignees  of  Ste» 
phen  O.  Bass,  an  insolvent  debtor." 

The  answer  denied  all  the  plaintiffs'  allegations ;  and  also  conr 
tained  a  demurrer  to  the  declaration^  for.  the  reason  <^  that  it  did 
not  state  that  the  plaintiffs  were  the  assignees  of  said  Bas^s 
28* 
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under  the  insolvent  law  of  1838  and  the  statatos  in  ameodmeiit 
thereto,  or  otherwise." 

In  the  superior  coart  of  Suffolk  at  March  term  1856^  iVUfoUp 
C.  J.  overruled  the  denmnreri  and  ordered  the  trial  to  proceed^ 
aad  the  further  proceedings  were  stated  in  the  bill  of  azoepitiona 
thus: 

^  The  plaintifib  filed  an  affidavit  of  one  of  the  plaiotifid,  that 
he  had  made  diligent  search  tat  a  deed  of  assigntneati  and  that 
it  was  lost  or  mialaidy  and  that  it  was  not^  to  his  knowledge^ 
recorded  in  the  registry  of  deed&  The  defendant  objected  that 
this  affidavit  was  not  suffi^dent  to  enable  the  plaintifis  to  prove 
the  contents  of  said  deed  by  secondary  evidence.  But  the  pie- 
siding  judge  overruled  the  objection. 

^  The  plaintifis  then  called  the  deck  of  Francis  ICUiard,  Esq^ 
commissioner  of  insolvencyi  wlio  toslified  that  be  drew  tbe 
assignment  in  the  case  of  said  Bass ;  that  he  kept  no  copy  of 
said  assignment  He  then  produced  a  copy  of  a  deed  of  assign- 
menti  and  testified  that  the  blank  form  in  which  it  was  made 
was  the  same  used  by  Mr.  Billiard,  and  that  the  witness  had^ 
since  the  commencement  of  the  trial  of  this  case,  filled  it  TUf 
firom  certain  minutes  on  the  docket  kept  by  him  of  the  proceed- 
ings in  the  case  of  said  Bass,  and  that  he  believed  it  to  be  a 
correct  copy  of  said  assignment.  Tba  plaintifis  then  offered  to 
put  this  alleged  copy  into  the  case.  This  was  objected  to  by 
the  defendant  But  the  objection  was  overruled  by  the  presiciU 
ing  judge." 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  (fefenciU 
ant  appealed  from  the  judgment  upon  his  demurrer,  and  ex- 
cepted to  the  other  rulings. 

X  O.  King^  for  the  defendant 

W.  Brigkamj  for  the  plaintiffs. 

Metcalp,  J.  The  demurrer  in  this  case  was  rightly  overruled 
by  the  superior  court  The  oidy  cause  assigned  for  it  is  the 
omission  of  the  plaintiffs  to  describe  themselves  as  assignees 
nnder  the  insolvent  laws.  They  describe  themselves  as  '^  as- 
signees of  Stephen  G.  Bass,  an  insolvent  debtor."  But  no 
assignee  of  a  debtor's  property  can  maintain  an  action,  aa 
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aMignee,  uoless  he  bM  been  appointed  under  the  inaolvent  lawf» 
and  has  received  an  aeiignmeat  qS  the  debtor's  property,  nnder 
those  laws.  Nor  oan  any  adaiinistrator  maintain  an  action,  as 
administrator,  unless  he  has  been  appointed  by  the  right  judge 
of  probate,  and  has  given  bond  to  perform  his  trust  Lmgdon 
V.  Pottery  11  Mass.  314.  IhvU  v.  Daw,  %  Cusb.  113,  Yet  he 
does  not  and  need  not  aver,  in  a  deolairatioiis  that  he  was  ap* 
pointed  by  the  rightful  authority}  or  has  quali&ed  himself  by 
giving  bond.  11  Maas.  814  By  describing  himself  as  adminp- 
ietrator,  he  is  understood  to  deseribe  himself  aa  a  lawfully 
authorized  and  qualified  administrator^  without  an  averment 
thai  he  is  such.  And  if  hie  authority  is  not  admitted,  be  must 
prove  it,  or  fail  in  his  suit*  So,  as  it  seems  to  us^  when  au 
assignee  of  an  insolvent  debtor  sues  as  suchf  it  is  to  be  under- 
stood, vidthout  his  so  averring)  that  he  is  assignee  under  the 
insolvent  laws,  (by  which  alone  he  is  enabled  to  sue,)  and  has 
received,  from  the  commissioner  or  judge  of  insolvency,  an 
assignment  of  the  d^btoi^s  property ;  and  that  it  is  sufficient  for 
the  maintenance  of  the  aetion,  if  he  prove  his  qualifications, 
when  they  are  not  admitted.    8ee  7  B.  &  C.  406. 

In  strict  legal  accuraey»  the  plaintiflb  should  have  termed 
themselves  assignees,  not  of  Bass,  but  of  his  estate;  as  an 
ftdministrator  should  term  bicaself  administrator,  not  of  the 
deceased  intestate,  but  of  his  estate.  Whether,  if  this  too  com** 
mon  inaooaracy  had  been  specially  pointed  out  as  a  demurrable 
defect  in  the  declaration,  the  demurrer  ought  to  have  been  sus- 
tcdned,  we  have  not  inquired*  Aa  it  was  not  thus  pointed  out, 
we  must  disregard  it.     Si.  1852,  c.  312,  §  21. 

The  first  ground  of  exception  taken  to  the  proceedings  at  the 
trial  is  the  admission  of  secondary  evidence  of  the  deed  of 
assignment  to  the  plaintiiFs,  upon  the  affidavit  of  one  of  them 
as  to  the  loss  of  that  deed. 

The  law  requires,  as  preliminary  to  the  reception  of  secondary 
evidence  of  a  document,  only  such  proof  as  induces  a  legal  pre- 
sumption of  the  loss  of  that  document.  And  this  question  of 
legal  presumption  must  often  be  addressed  to  the  discretion  of 
the  judge  before  whom  the  trial  ia  had.     1  Greenl.  Ev.  §  558. 
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The  affidavit  in  this  case  has  not  been  exhibited  to  ns ;  and  we 
cannot  perceive,  from  the  general  statement  of  its  contents,  as 
set  forth  in  the  exceptions,  that  it  did  not  raise  a  reasonable  and 
legal  presumption  of  the  loss  of  the  deed,  according  to  the 
established  rules  of  evidence.  The  question,  what  is  due  inquiry 
for  a  deed  or  other  document,  in  order  to  admit  secondary  evi* 
dence  of  it,  must  be  decided  upon  the  particular  circumstances 
of  the  case  in  which  that  question  arises.  Miller  v.  Miller^ 
1  Hodges,  187.  2  Phil.  Ev.  (N.  Y-  ed.  1849,)  229,  230.  «*  In 
ordinary  cases,"  says  Mr.  Baron  Alderson,  "  you  do  not  make 
search  as  for  stolen  goods.  The  court  must  be  reasonably  satis* 
fied  that  due  diligence  has  been  used ;  it  is  not  necessary  to 
negative  every  possibility  —  it  is  enough  to  negative  every  rea- 
sonable probability  —  of  anything  being  kept  back."  M  Oaheif 
V.  Alston^  2  M.  &  W.  214.  Upon  the  circumstances  of  the  case 
before  us,  we  cannot  decide  that  secondary  evidence  was  wrongly 
admitted.  The  case  of  Page  v.  Page^  16  Pick.  374,  shows  that 
the  affidavit  of  the  other  assignee  and  plaintiiT  was  not  indis* 
pensable  to  the  admission  of  such  evidence. 

The  next  exception  is  to  the  competency  and  sufficiency  of 
the  secondary  evidence  which  was  admitted.  But  we  think  it 
was  both  competent  and  sufficient.  The  effect  of  that  evidence 
was,  that  a  deed  of  assignment  of  Bass's  property  was  made 
to  the  plaintiffs,  by  the  commissioner  of  insolvency,  in  the  form 
of  that  which  the  witness  exhibited  as  a  copy.  The  correctness 
of  that  form  has  not  been  questioned  by  the  defendant. 

Demurrer  and  ezeeptions  overruled* 
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New  England  Steam  and  Gas  Pipb  Company  vs.  William 
B.  Parker  &  another. 

It  is  no  dafeooe  to  a  bond  to  dissolTv  aa  attadunent,  that  within  thirty  days  after  Jodf- 
ment  la  the  original  action  the  principal  took  the  benefit  oi  the  wsolveot  laws. 

Action  of  contract  on  a  bond  made  by  Hubbard  Blakesley 
as  principal,  and  the  defendants  as  sureties,  to  dissolve  an  at» 
tachment  on  mesne  process.  The  case  was  submitted  to  the 
decision  of  the  court  upon  the  following  statement  of  facts : 

The  due  execution  and  delivery  of  the  bond  are  admitted 
In  the  action  in  which  it  was  given,  the  plaintiffs  recovered 
judgment  on  the  26th  of  March  1856,  upon  which  execution 
issued  the  day  following.  That  judgment  as  wholly  unsatis- 
fied. On  the  7th  of  April  1856  a  warrant  in  insolvency  was 
issued  against  Blakesley  upon  his  own  petition^  the  first  publi- 
cation of  notice  of  which,  was  on  the  8th  of  April.  If  these 
proceedings  in  insolvency  are  a  good  defence  to  this  action, 
judgment  is  to  be  entered  for  the  defendant;  otherwise,  for 
the  plaintiff. 

B.  Dean,  for  the  plaintiff. 

itf.  G.  Cobb,  for  the  defendants,  dted  St.  1838,  c.  163,  §  7 ; 
Loring  V.  Eager  J  8  Cush.  188;  Murray  v.  Shearer  j  7  Cush.  333 ; 
Sampson  v.  Ctarkj  2  Cush.  173. 

Metcalf,  J.  The  plaintiffs  are  entitled  to  judgment  on  this 
statement  of  facts.  The  condition  of  the  bond,  which  the  de- 
fendants executed  as  sureties,  has  been  broken.  Judgment  was 
recovered  against  the  principal  before  he  applied  for  a  dis- 
chaise  under  the  insolvent  laws,  and  neither  he  nor  the  defend- 
ants paid  the  amount  of  the  judgment  within  thirty  days  after 
it  was  rendered.  The  discharge  of  the  principal  from  that  judg- 
ment, and  from  his  obligation  on  his  bond,  does  not  discharge 
the  defendants  from  their  obligation.  It  is  provided  by  Si. 
1838,  c.  163,  §  7,  that  no  disdiaTge  of  any  debtor,  under  that 
statute,  shall  release  or  discharge  any  person  who  may  be 
liable  for  the  same  debt  as  a  surety  for  the  debtor.    Judgment 
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must  therefore  be  entered  for  the  penalty  of  the  bond,  and  the 
defendants  will  be  heard  in  chancery  as  to  the  sam  for  which 
execution  shall  issue.  If  the  plaintiffs  have  proved  their  judg- 
ment against  the  principal  before  the  commissioner  of  insol- 
vency, the  defendants  may  probably  have  the  amount  of  the 
dividend,  which  is  decreed  thereon,  deducted  from  the  sum  fdr 
which  they  would  otherwise  be  liable.  This,  however,  and 
other  questions,  cannot  be  definitely  settled  previously  to  the 
hearing  in  chancery.  Judgment  for  the  plaintiffs. 


Samubl  Pittnam  vs.  Samusl  B.  CuSBtKO. 

A  mortgagee  of  chattels  mtj  maintain  replevin  fbr  them  after  their  attachment  bf  trostaa 
procesa  against  the  mortgagor,  without  making  the  demand  required  by  Bev.  Sta.  e.  90^ 
H  T8,  79. 

A  mortgage  of  leather,  cut  and  ptepaied  ibr  the  manoiactare  of  ihoet,  coTen  ahoea  anb^ 
seqnently  made  from  it  by  the  mortgagor. 

Replevin  of  eleven  cases  of  brogans.  At  the  trial  in  the  sn- 
perior  court  of  Suffolk  at  May  term  1856^  it  appeared  that 
Greorge  A.  Putnam  made  to  the  plaintiff  a  mortgage  of  brogansi 
and  of  stock  for  the  manufacture  of  brogans,  which  stock  was 
then  cut  and  prepared  for  the  soles  and  the  upper  leather  to  be 
dosedi  and  was  afterwards  made  up  into  brogans  by  the  mort- 
gagor ;  that  some  of  the  brogans  mortgaged,  and  of  the  brogans 
so  made  up  from  the  mortgaged  atock,  were  delivered  by  the 
mortgagor  to  the  defendant  for  8aie»  and  while  in  the  defend- 
ant's possession  were  attached  by  tmsiee  proceases  against  the 
mortgagor,  which  were  still  pending. 

The  defendant  objected  to  the  maintenance  of  the  action*  that 
the  plaintiff  had  not  made  a  demand  upon  the  attaching  offi- 
cer, as  required  by  the  Rev.  8ts«  c.  90,  ^  78,  79 ;  and  that  the 
mortgage  of  stock  did  not  cover  brogans  mannfactured  ont  of 
it  at  the  expense  of  the  mortgagor. 

But  HwfUingtan^  J.  overruled   botli  objections,  the  jury  le- 
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turned  a  rerdiet  for  the  plaintiffy  and  the  defendant  allied 
exoeption8» 

W.  Brigkam^  for  tbe  defendant 

T.  R  NuUer^  for  tbe  plaintiff. 

Dewbt,  X  1.  There  was  no  Bucb  attachment  of  the  mortgaged 
property  in  the  present  caae  a$  made  it  necessary  for  the  mort« 
gagee  to  make  the  demand  required  by  Rev.  Sts.  c.  90,  §§  78, 79. 
Tbe  provisions  of  the  statute  apply  to  an  attachment  of  goods 
by  an  actual  seizure  of  the  same.  In  such  case,  before  the  mort- 
gagee can  maintain  an  action  to  recover  possession  of  the  same, 
or  damages  therefor,  he  must  make  a  statement  of  his  claim  to 
the  attaching  creditor  or  officer,  and  demand  payment  of  the 
same.  If  not  paid  in  the  time  required  by  law,  "  the  property 
shall  be  restored  to  him."  But  in  the  present  case,  the  attach^ 
ment  is  by  trustee  process,  leaving  the  property  in  the  hands  of 
a  third  person,  and  under  a  form  of  attachment  setting  forth  that 
it  cannot  be  seized  by  tbe  officer  in  the  usual  way.  It  is  said 
that  if  this  be  so,  yon  cannot  effectually  attach  mortgaged  goods 
and  chattels  by  the  trustee  process  merely,  bat  must  go  ftirther 
and  make  an  actual  seizure  of  the  same.  This  may  be  so,  so 
far  as  the  provisions  of  c.  90,  §§  79,  80,  are  to  be  called  in  aid 
of  tbe  attachment.  In  the  case  of  goods  and  chattels,  they 
would  ordinarily  be  open  to  actual  attachment,  and  all  the  bene- 
fits of  the  statute  might  be  secured  by  making  such  actual 
seizure*  However  that  may  be,  in  the  opinion  of  the  court,  a 
mere  attachment  by  serving  a  trustee  process  upon  the  person 
who  may  be  in  possession  of  the  same  would  not  defeat  the  right 
of  the  mortgagee  to  reclaim  the  goods  mortgaged  to  him,  by  a 
writ  of  replevin  against  such  person,  without  making  a  state- 
ment of  the  amount  of  his  lien,  and  making  demand  of  pay- 
ment therefor. 

S.  The  only  remaining  exeeption  now  relied  upon  is  that  the 
mortgage  of  the  stock  for  the  manufacture  of  the  brogans  would 
not  entitle  the  plaintiff  to  hold  his  lien  upon  the  brogans  after 
they  were  manufactured  from  such  stonk.  In  the  opinibn  of  the 
court,  the  property  still  remained  in  the  mortgagee,  notwith- 
standing the  change  by  the  completion  of  tbe  work  as  orig- 
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inally  designedi  the  materials  being  cut  and  prepared  therefor 
before  the  mortgage.  It  was  not  the  case  of  a  new  aoquisition 
of  articles  of  property,  not  held  by  the  mortgagor  at  the  time 
of  making  the  mortgage ;  but  merely  of  labor  performed  upon 
materials  and  stock  of  the  plaintiff  acquired  by  hia  mortgage. 
In  such  case,  the  accession  will  pass  to  the  mortgagee. 

Exeeptims  owrruled. 


Gborcs  W.  Hbwes  v$.  Willis  ELlnscom. 

An  agreemeat  between  the  maker  and  the  payee  of  a  promissory  nota^  that  it  shall  bs 
deemed  to  be  paid  by  being  allowed  in  discharge  of  a  mortgage  from  the  payee  to  a 
third  person,  cannot  have  that  eSkct  without  the  assent  of  that  penon. 

Action  of  tort  for  malicious  prosecution  and  false  impris- 
onment. At  the  trial  in  the  superior  court  of  Suffolk  at  Sep- 
tember term  1856,  before  Nelson^  C.  J.,  it  appeared  thai  the 
prosecution  complained  of  was  an  action  upon  a  promissory 
note  of  the  plaintiff's  for  $42,  payable  to  Charles  Curry  \  and 
the  plaintiff  offered  evidence  to  prove  the  following  fieusts,  many 
of  which  were  controverted  by  the  defendant 

The  plaintiff,  while  in  California,  sent  home  the  sum  of  $160 
to  his  mother,  to  be  lent  by  her  to  his  brother  Elijah  Hewes, 
which  she  did,  and  he  gave  her  back  a  note  and  mortgage  on 
his  blacksmith  shop  and  tools,  which  she  has  ever  since  bad, 
and  has  tried  to  collect  Subsequently  Elijah  Hewes  formed  a 
copartnership  with  the  defendant  under  the  name  of  Hewes  & 
Hanscom,  and  then  the  defendant  undertook  to  pay  this  note 
and  mortgage  given  by  Elijah  Hewes  to  his  ipotben  The 
(daintiff's  note  was  offered  to  Hewes  &  Hanscom  in  payment 
for  work,  and  they  corresponded  with  the  plaintiff  about  it ;  he 
at  first  denied  his  liability  upon  it,  but  finally  consented  that 
they  should  take  it  and  apply  it  on  the  mortgage  to  his  mother ; 
his  mother  afterwards  applied  to  Elijah  Hewes  for  a  pay 
ment  on  the  mortgage  in  the  defendant's  presence,  and  he 
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referred  her  to  the  defendant,  who  promised  to  pay  her«  The 
partnership  of  Hewes  &  Hanscom  was  afterwards  dissolved^ 
and  by  arrangements  between  them  Elijah  Hewes  released  the 
defendant  from  his  promise  to  pay  the  mortgage,  and  the  plain- 
tiff's note  became  the  defendant's  property. 

^  The  plaintiff  asked  the  court  to  instruct  the  jury,  that  if 
they  were  satisfied  that  there  was  between  the  parties  a  ques- 
tion as  to  the  validity  of  the  note  against  this  plaintiff,  and  the 
defendant  took  the  note  after  negotiations  with  the  plaintiff^  un- 
der an  agreement  to  apply  it  on  the  mortgage,  and  the  defend- 
ant took  the  note  up,  paying  for  it  in  work,  to  apply  as  cash  on 
the  mortgage,  and  the  plaintiff  agreed  to  its  being  taken  up  only 
for  that  object,  and  Elijah  Hewes  transferred  his  half  interest 
to  the  defendant  for  the  purpose  and  with  the  understanding  of 
having  it  so  applied,  the  defendant  had  no  cause  of  action  on 
the  note,  till  he  had  offered  so  to  apfdy  it,  and  had  been  refused; 
and  no  release  by  Elijah  Hewea  afterwards  would  avail  against 
this  plaintiff,  unless  assented  to  by  him.  This  instruction,  in 
these  terms,  was  refused. 

^  The  court  instructed  the  jury  in  regard  to  the  legal  nature 
of  the  action  for  malicious  arrest  and  prosecution,  and  the 
burden  of  proof  in  such  action^  and  submitted  to  the  jury  the 
whole  question  of  fact ;  also  that,  on  one  part  of  the  case,  if 
the  plaintiff  had  furnished  the  $160|  and  had  voluntarily  paid 
the  mortgage  to  his  mother,  and  she  afterwards  undertook  to 
hold  and  control  it,  then  there  would  afterwards  be  no  legal 
privity,  as  regarded  the  mortgagCi  between  the  plaintiff  and 
the  defendant ;  and  though  it  might  have  been  agreed  between 
them  that  the  ^42  Curry  note  should  be  paid  by  the  mort- 
gage>  yet,  under  the  circumstances,  it  would  not  be  paid  till 
an  indorsement  had  been  made  on  the  mortgage  note.  On 
these  instructions  the  jury  returned  a  verdict  for  the  defendant, 
and  to  the  above  instructions  and  refusals  to  instruct  the 
plaintiff  excepts." 

W.  L.  Burtj  for  the  plaintiff 

S,  C.  Maine^  for  the  defendant. 

Thomas,  J.     It  is  not  easy  to  understand  from  the  bill  of  ex- 
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ceptions  the  precise  Aspect  which  tbt  catiae  as«nmed  at  the  trials 
or  the  pfecise  instructions  given  to  the  jnry.  A  prayer  for  in- 
strttctions  by  the  plaintiff  is  stated  in  the  bill,  and  it  is  said  that 
"  this  instruction,  in  these  terms,  was  refused/'  The  bill  proceeds 
to  state  that  general  instructions  were  given  as  to  the  nature  of 
the  action  and  the  burden  of  proof;  and  that  as  to  one  part  of 
the  case  the  instructions  were  given  which  are  particularly  Mrt 
forth  in  the  bill. 

The  instructions  so  reported  were^  it  seems  to  us,  correct 
Whether  an  executory  agreement  of  the  plaintiff  and  defend- 
ant, that  the  note  should  be  deemed  to  be  paid  by  being  al- 
lowed in  discharge  pro  tarUo  of  a  mortgage  held  by  the  plain- 
tiff)  could  be  regarded  as  in  itself  payment  and  a  bar  to  a  suit 
upon  the  note,  it  is  not  necessary  to  determine.  But  it  is  plain 
that  such  agreement  could  nol  be  trei^d  as  payment,  where  the 
legal  title  to  the  mortgage  was  in  a  third  pereon,  and  that  third 
person  assume  to  control  the  mortgage  and  to  enforce  its  col* 
lection. 

The  bill  of  exceptions  shows  no  error  in  the  instructions  of 
the  court  below,  to  justify  this  court  in  setting  aside  the  verdict 
and  granting  a  new  trial*  The  plaintiff,  seeking  a  new  trial, 
must  clearly  establish  such  error.  If  he  fails  to  do  so,  the  verdict 
must  stand.  It  may  be  possible  that  the  bill  of  eicceptions  does 
not  fully  present  the  points  of  law  the  plaintiff  wished  to  make; 
but  on  the  other  hand,  looking  at  the  general  aspect  of  the  case 
as  developed  in  the  bill,  it  is  difficult  to  suppose  that  upon  an 
original  suit,  presenting  so  many  controversies  of  fact  and  diffi- 
culties  of  law,  an  action  for  malicious  prosecution  could  be 
maintained.  Exceptions  overruled. 
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Edward  H.  Babx^r  &  others  vs.  Edwin  Parker. 

An  aecommodatioik  indonMr,  before  mtturity,  of  a  twgtttUble  pfomisaory  note,  given  ti»  • 
mutual  insurance  company  for  premiums,  who  has  been  obliged  to  pay  the'amount  thereof 
to  a  subsequent  indorsee,  may  recover  the  amouut  so  paid  of  the  maker,  on  a  count  for 
money  paid;  or,  U  seem«,  aa  indorsee  of  th«  note;  although  when  he  indorsed  the  note, 
tlia  insuranee  oompany,  at  ha  knaw,had  btotaie  indebted  to  tiia  maker  fbr  the  amount  af 
a  loss  larger  than  the  amount  of  the  note. 

AonoN  OF  oontaao'V  by  the  second  indoraer  against  the 
maker  of  a  negotiable  promissory  note.  The  declaration  con* 
tained  two  counts,  one  for  money  paid,  and  the  other  on  the 
note. 

At  the  trial  in  the  superior  court  of  Suffolk,  at  NovemDet 
term  1856,  there  was  evidence  of  these  facts :  The  note  was 
made  by  the  defendant,  payable  to  the  Commercial  Mutual  Ma- 
rine Insurance  Company  for  a  policy  of  insurance,  and  indorsed 
by  themi  and  at  their  request  by  the  plaintiffs,  Edward  H. 
Barker  &  Company,  in  order  to  enable  them  to  have  it  di&> 
oountedy  which  they  did,  by  the  Bank  of  Commerce.  At  its 
maturity  the  note  was  duly  demanded  and  protested,  and  the 
insurance  company  being  unable  to  pay  it,  the  plaintiffs  took  it 
op  and  commenced  this  action.  Before  the  plaintiffs  indorsed 
it,  a  loss  amounting  to  more  than  the  amount  of  the  note  had 
occurred  under  a  policy  Issued  by  the  inaumnce  company  to  the 
defendant,  and  been  duly  adjusted,  which  the  defendants  sought 
to  set  off  in  this  suit  The  plaintiff  who  made  the  indorsement 
on  the  note  was  a  director  in  the  insurance  company  and  cog- 
nizant of  the  loss,  and  of  the  company's  liability  thereon, 

Huniington^  J.  ruled  that  upon  these  faots  the  plaintifis  could 
not  recover.  A  verdict  was  taken  (cf  the  defendant,  and  ihe 
plaintiffs  alleged  exceptions. 

F.  A.  Brooks,  for  the  plaintiffs. 

C.  T.  Russell^  for  the  defendant,  oited  3  Robinson's  Pract  284, 
326  &  cases  cited ;  Story  on  Notes,  ^  183 ;  Richardson  v.  Lin* 
coin,  5  Met.  201 ;  Moies  v.  JBirdj  11  Mass.  436 ;  Tmney  v 
Prince.  4  Pick.  385;   Oxford  Bcmk  v.  Haynes^  8  Pick.  423 
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Bromage  v,  Lloyd^  1  Exch.  32 ;  EmmeU  v.  Tottenham^  8  Exch« 
884 ;  Thompson  v.  flafe,  6  Pick.  259 ;  Cone  v.  Baldwin,  12  Pick. 
545 ;  Merriam  v.  Granite  Bank,  8  Gray,  254, 

Dewey,  J.  The  relation  of  the  plaintiffs  to  the  note  in  suit 
was  that  of  second  indorsers  of  a  negotiable  promissory  note 
of  the  defendant,  who  became  such  indorsers  before  the  maturity 
of  the  note,  and  who,  upon  the  neglect  of  the  maker  to  pay  the 
same,  became  liable  therefor  to  a  subsequent  indorsee  holding 
the  note  by  a  transfer  before  the  same  was  due,  and  who  had 
made  the  plaintiffs  chargeable  with  the  payment  of  the  same  by 
making  a  proper  demand  upon  the  maker,  and  giving  due  no- 
tice to  the  plaintiffs  as  indorsers*  The  indorsee  thus  holding 
the  note  before  maturity  was  the  Bank  of  Commerce.  As 
respects  the  right  of  the  Bank  of  Commerce  to  have  recovered 
the  note  of  the  defendant,  no  question  can  exist. 

A  liability  also  devolved  upon  the  plaintiffs,  by  reason  of  their 
indorsement,  to  pay  the  same^  if  not  paid  by  the  defendant 
Such  liability  by  reason  of  the  indorsement  gave  the  plaintiffs 
a  right  to  recover  of  the  maker  for  money  paid  by  them  as  such 
indorsers,  independently  of  any  right  or  title  to  the  note  itself, 
acquired  by  a  transfer  to  them  from  the  Bank  of  Commerce. 
The  defendant,  by  putting  in  circulation  a  negotiable  promis- 
sory note,  payable  to  the  promisee  or  his  order,  created  that 
privity  between  himself  and  a  second  indorser,  that  such  second 
indorser,  upon  being  required  to  pay  the  same  by  reason  of  the 
default  of  the  maker,  might  recur  as  well  to  the  maker  as  to  the 
first  indorser  for  remuneration  for  the  money  thus  paid. 

As  there  was  no  good  defence,  by  reason  of  any  set-off  against 
the  insurance  company,  as  against  the  claim  of  the  Bank  of 
Commerce,  so  there  can  be  none  against  the  claim  of  a  second 
indorser,  who  has  been  obliged  to  pay  the  note  to  the  Bank  of 
Commerce,  the  note  being  in  fact  the  note  of  the  maker  and 
given  for  his  debt. 

The  fact  that  the  phuntiflb  became  second  indorsers  at  the 
request  of  the  first  indorser  does  not  prevent  their  recurring  to 
the  maker  in  case  the  note  is  dishonored  and  they  have  been 
required  to  pay  the  same  as  indorsers. 
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Nor  do  we  perceive  any  legal  objection  to  the  right  of  the 
plaintiffs  to  recover  under  their  second  count,  if  it  were  neces- 
sary to  resort  to  that  It  is  true  that  they  received  the  note 
from  the  Bank  of  Commerce  after  it  was  due.  Of  course  they 
took  it  subject  to  any  defence  that  might  have  been  made  had 
it  been  sought  to  be  enforced  in  a  suit  by  the  Bank  of  Com- 
merce. But  no  set-off  or  other  equitable  defence  existed  as 
against  the  Bank  of  Commerce.  So  far  as  any  set-off  is  relied 
upon  by  reason  of  a  demand  due  from  the  insurance  company 
to  the  defendant,  as  it  could  not  avail  as  against  the  bank,  it 
would  seem  to  be  also  unavailing  as  against  a  party  who  had 
succeeded  to  the  rights  of  the  bank  by  a  transfer  from  them. 

In  the  opinion  of  the  court  it  was  not  competent  in  defence 
of  this  action  to  introduce  the  matter  relied  upon  in  the  answer ; 
and  the  ruling  of  the  superior  court,  that  the  facts  found  or  ad- 
mitted constituted  a  valid  defence,  was  erroneous. 

Exceptions  sustained. 


Edward  H.  Baskeb  &  others  vs.  Henry  C.  Valentxnb 
Sc  another. 

In  an  action  hy  an  indorsee  against  the  maker  of  a  negotiable  promissory  note,  payable  to 
an  insurance  company,  and  indorsed  to  the  plaintiff  before  its  maturity,  claims  against 
that  company  cannot  be  set  off,  although  the  indorsee  knew  that  the  note  was  given  for 
premiums  of  insurance. 

Action  of  contract  on  a  promissory  note,  payable  to  the 
Commercial  Mutual  Marine  Insurance  Company  or  order,  and 
indorsed  by  them  to  the  plaintiffs,  and  bearing  on  its  face  the 
number  of  a  poUcy  for  which  it  was  given. 

At  the  trial  in  the  superior  court  of  Suffolk  at  Novembe/ 
term  1856,  the  defendants  proved  a  loss  under  the  policy,  which 
had  not  been  paid,  and  sought  to  set  it  off  against  the  note;  and 
it  was  proved  that  one  of  the  plainti£&  was  a  director  of  the 
company,  and  knew  that  the  note  was  given  for  premiums. 

Huntington^  J.  instructed  the  jary,  <<  that  as  the  plaintiffs^  or  one 
29* 
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of  them,  had  actual  notice,  when  they  receiTed  the  note  declared 
upon,  that  it  was  a  premium  note  given  by  the  defendants  to 
said  company  for  premiums  of  insurance,  upon  the  facts  found 
or  admitted  in  the  case,  they  took  it  so  £ar  subject  to  such 
equities  and  such  defences  as  ihe  same  would  have  been  sub* 
ject  to,  if  held  by  the  company*" 

A  verdict  was  taken  for  the  defendants,  and  the  plaintift 
alleged  exceptions^  which  were  argoed  before  the  decision  of 
the  next  preceding  case  of  Barker  v.  Parker^  atUe^  339. 

A  JL  Fiskej  for  the  plaintiffs,  was  stopped  by  the  court 

M.  O.  Cobb^  for  the  defendants^  cited  Rev.  Sts.  c.  37,  §  31; 
St.  1851,  c.  281,  ^  ia-17,  aO;  WmtmB  v.  Cheney,  3  Gray, 
316,  and  8  Gray,  206;  Chit  C!on.  (8tb  Amer.  ed.)  265;  1  GreenL 
Bv.  §  112. 

Thomas,  J.  The  note  in  suit  was  given  to  the  Commercial 
Insurance  Company  for  piemiams  of  insurance.  It  is  a  nego« 
tiable  note.  It  was  negotiated  and  indorsed  to  the  plaintiffs, 
for  value,  before  its  maturity.  The  fact  that  the  note  was  given 
for  premiums  of  insurance  was  known  to  the  plaintiffs  when 
they  took  it,  that  is,  they  knew  that  the  consideration  of  the 
note  was  a  good  one. 

The  presiding  judge  instructed  the  jury  that  the  plaintiffs,  by 
reason  of  such  knowledge,  took  the  note  subject  to  the  equities 
and  defences  to  which  it  would  be  liable  in  the  hands  of  the 
insurance  company,  and  that  the  defendants  might  avail  them- 
selves, in  defence  to  this  suit,  of  claims  accruing  against  the  in- 
surance company,  even  after  the  negotiation  of  the  note. 

Obviously  these  instructions  take  the  note  in  suit  out  of  the 
ordinary  well  settled  rules  of  law.  The  contract  of  the  defend> 
ants  was  not  simply  to  pay  the  insmanoe  company,  but  to  pay 
whomsoever  the  insurance  company  should  order  them  to  pay. 
If  the  contract  was  a  legal  one,  if  there  was  nothing  in  the  re- 
lation of  the  makers  of  the  note  to  the  insumnce  company,  which 
would  prevent  their  giving,  or  the  company  receiving  and  using, 
a  negotiable  note  for  premiums  of  insurance,  the  instructions 
given  to  the  jury  were  erroneous.  We  listened  to  the  argu- 
ment  of  ooonsel ;  we  have  examined  the  statutes  on  the  subject 
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of  matual  insurance  companies ;  without  discovering  any  grotind 
upon  which  we  can  say  that  the  contract  could  not  be  lawfully 
made,  or  enforoed  as  made. 

The  only  case  relied  upon  by  tbe  defendants'  counsel  is  that 
of  Williams  v,  Cheney^  8  Gray,  216.  That  case,  we  think,  pro^- 
ceeds  apon  the  ground  that  matual  insurance  companies  might 
well  take  a  negotiable  note ;  that  a  bona  fide  holder  of  this  note 
for  Talue  might  maintain  his  action  upon  it ;  and  that  the  ac- 
tion oi  the  insurance  company  and  of  the  maker  of  tbe  note 
after  its  negotiation  cotild  not  impair  the  rights  of  tbe  indorsee. 
The  oase^  as  we  understand  it,  is  in  conflict  with  the  grounds 
of  defence  relied  on  in  the  case  at  bar. 

Exceptions  sustained. 


Alfred  Noxon  vs.  Thomas  L.  De  Wolf  &  another. 

b  an  action  \j  m  Indorsee  Agviiift  the  «»ker  of  •  segotitble  p romiaioiy  aote,  ladomed 
by  the  pajee  in  blaok,  to  which  tbe  defence  ie  fcUure  of  conrideration,  the  presumption  is 
that  it  was  transferred  to  the  plaintiff  on  the  day  of  its  date,  unless  the  defendant  shows 
that  the  note  was  indorsed  after  maturity,  or  remained  the  property  of  the  payee  after  the 
tndonement 

In  an  action  by  an  indorsee  a^^ainst  the  maker  of  a  negotiable  promissory  note,  payable 
at  a  future  day,  and  indorsed  in  blank  by  the  payee,  the  judge  refused  to  instruct  the 
jury  that  "  tbe  burden  of  proof,  the  eirideice  being  oontradictQiy,  was  on  tbe  plaiotiff  to 
show  that  the  note  was  discounted  by  him  before  it  beoame  due;"  and  initructed  them 
that  **  if  the  plaintiff  discounted  the  notes  before  they  were  due,  and  for  a  valuable  con- 
sideration, in  good  faitli,  he  was  entitled  to  recover/*  and  that  "  tlie  presumption  from 
the  votes  tfaemselves  was  that  they  were  indonsed  on  the  day  of  their  date;  and  if  they 
were  shown  to  have  heen  in  tbe  hands  of  the  payee  after  that  time  and  before  they  were 
due,  the  presumption  continued  that  the  indorsement  was  made  aAer  the  time  when  they 
wen  thus  shown  to  be  in  the  hands  of  the  payee,  and  before  they  were  due;  and  if  tbe 
evidenoe  left  it  in  doubt,  tbe  burden  of  pioof  was  on  the  defendant  to  show  that  tbe  notes 
were  passed  to  the  plaintiff  after  they  were  due,  or  that  they  remained  the  property  of  the 
payee."  The  defendant  did  not  specifically  except  to  this  instruction,  nor  call  the  atten- 
tion of  the  court  to  the  distinction  between  frmafaeU  eridenoe  and  changing  tbe  bnrdev 
of  proot    BtUy  that  he  had  no  groond  of  axct ption* 

In  an  action  by  the  indorsee  against  the  maker  of  a  negotiable  promissory  note,  the  testi- 
mony of  a  bookkeeper  who  examined  tbe  plaintiff  *s  books  at  a  time  not  shown  to  hare 
been  after  the  indorsement,  that  the  b^ofca  ahowed  that  all  the  payee's  notes  had  been 
sent  to  the  indorsee  for  collection,  but  he  could  not  say  the  note  in  suit  was  ennmMatad 
among  those  sent,  is  inadmissible  for  the  plaintiff. 
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Action  op  contract  by  an  indorsee  against  the  makerR  of 
the  following  promissory  note: 

"  Boston,  October  18,  1853.  Fourteen  months  after  date  we 
promise  to  pay  the  Hudson  River  Marine  and  Fu*e  Insurance 
Company  or  order,  for  value  received,  three  hundred  and  thirty 
dollars  ^^,  payable  at  Tremont  Bank,  Boston. 

"  Thomas  L.  De  Wolf  &  Co.'' 

At  the  trial  in  the  superior  court  of  Suffolk  at  March  term 
1866,  before  Nelson,  C.  J.,  the  defendants  relied  upon  the  fact 
that  the  note  was  a  premium  note,  given  by  them  for  a  policy 
of  insurance  on  a  vessel  for  one  year,  with  liberty  to  cancel  the 
policy,  paying  a  pro  rata  premium,  if  the  vessel  should  be  sold 
within  the  year,  which  was  done,  and  a  proportion  only  of  the 
premium  therefor  was  due. 

The  defendants  also  offered  evidence  that,  before  the  note 
became  due,  a  loss  to  an  amount  exceeding  the  sums  payable 
on  the  note,  happened  to  another  vessel  on  which  they  had  in- 
surance at  the  same  office.  It  was  admitted  that  the  plaintiff 
took  the  note  with  knowledge  that  it  was  a  premium  note; 
but  there  was  no  evidence  of  any  knowledge  on  his  part  of 
the  terms  of  the  contract  of  insurance,  or  of  the  cancelling  of 
the  policy,  or  of  the  loss. 

The  presiding  judge  ruled,  that  if  the  plaintiff  discounted  the 
notes  before  they  were  due,  and  for  a  valuable  consideration, 
in  good  faith,  he  was  entitled  to  recover. 

The  plaintiff  offered  evidence  that  he  discounted  the  notes 
on  the  2l8t  of  February  1854,  before  they  became  due.  The 
defendants  offered  evidence  to  show  that  the  notes  were  in  the 
possession  of  the  insurance  company  till  the  15th  of  Februaryi 
and  that  the  company  stopped  business  on  the  21st ;  and  then 
offered  the  testimony  of  a  book-keeper  that  he  had  thoroughly 
examined  the  books  of  the  company  on  the  26th  of  Feb- 
ruary 1855,  and  that  it  appeared  on  their  books  that  all  their 
premium  notes  were  left  with  the  plaintiff  for  collection,  but 
he  could  not  say  that  these  two  notes  were  entered  among 
them.     The  presiding  judge  excluded  the  testimony. 

Upon  the  evidence  the  defendante  argued  to  the  jury  that  the 


Digitized  by 


Google 


MARCH  TERM  185a  340 

Kozon  9.  De  Wolf  &  anothir. 

notes  were  not  discounted  by  the  plaintiff,  but  were  left  for  col- 
lection ;  and  contended  that  the  burden  of  proof,  the  evidence 
being  contradictory,  was  on  the  plaintiff,  to  show  that  the  notes 
were  discounted  by  him  before  they  became  due ;  and  ai^ed 
that  the  bookkeeper's  testimony  was  not  entitled  to  credit. 
The  residue  of  the  bill  of  exceptions  was  as  follows : 

<<  The  presiding  judge  in  his  charge  left  to  the  jury  the  single 
question,  whether  the  notes  were  discounted  by  the  plaintiff 
before  they  w^e  due,  in  good  faith,  without  notice ;  and  in* 
stracted  them  that  the  presumption  from  the  notes  themselves 
was  that  they  were  indorsed  on  the  day  of  their  date ;  and  that 
if  they  were  shown  to  have  been  in  the  hands  of  the  insurance 
company  after  that  time,  the  presumption  continued  that  the 
indorsement  was  made  after  the  time  when  they  were  thus 
shown  to  be  in  the  hands  of  the  insurance  company,  and  before 
they  were  due ;  and  if  the  evidence  left  it  in  doubt,  the  burden 
of  proof  was  on  the  defendant  to  show  that  the  notes  were 
passed  to  the  plaintiff  after  they  were  due,  or  that  they  re- 
mained the  property  of  the  insurance  company. 

*<  The  jury  found  a  verdict  for  the  plaintiff,  and  the  defendants 
excepted  to  the  instructions  and  rulings  of  the  court" 

C  W.  Loringi  for  the  defendant.  1.  The  judge  erred  in  rul- 
ing that  the  burden  of  proof  was  on  the  defendants  to  show  that 
the  notes  remained  the  property  of  the  payees  or  were  passed  after 
they  were  due.  Bumham  v.  Alkn^  1  Qray,  496.  Delano  v. 
BartleU^  6  Gush.  364.  The  defendants,  having  contended  and 
expressly  requested  the  judge  to  rule  that  the  law  was  other- 
wise, were  not  bound  to  except  specifically  to  hb  ruling  before 
verdict.    Buekland  v.  GharlenunU^  3  Pick.  173. 

2.  The  bookkeeper's  testimony  should  have  been  admitted 
The  acts  of  the  insurance  company  might  be  proved  by  its 
records;  and  those  not  being  within  the  compulsory  jurisdiction 
of  the  court,  secondary  evidence  of  their  contents  was  admissi- 
ble. Boifle  V.  Wiseman^  11  Exch.  360.  Doe  v.  Ross,  7  M.  & 
W.  102.  Brown  v.  Wood^  19  Missouri,  475.  The  books  were 
competent  to  show  that  the  corporation  had  not  authorized 
the  notes  to  be  indorsed  to  the  plainluff  for  discount    An> 
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gell  &  Aroes  on  Corp.  §  €80.  Dhian  Bank  v.  Knapp^  3 
Pick.  96. 

P.  TF:  Chandler  Sf  G.  O.  SkaUuck,  for  the  plaintiff. 

Dbwbt,  J.  1.  The  plaintiff  snea  as  indorsee  of  a  negotiable 
promissory  note,  payable  at  foniteen  months  after  date,  and 
proves  the  execution  of  the  ooie  by  the  makeri  and  an  indorse* 
ment  duly  made  by  the  payee,  without  any  written  date.  The 
defence  set  up  by  the  maker  as  to  a  part  of  the  note  is,  that  it 
onght  not  to  be  enfbroed,  because  the  consideration  was  the 
receipt  from  the  payee  of  a  policy  of  insurance  which  was  sob- 
seqnently  cancelled  in  part  by  agreement  of  the  parties,  thereby 
reducing  the  sum  that  ought  to  be  paid  thereon ;  and  as  to  the 
residue,  that  before  the  note  became  due,  an  indebtedness  to  a 
greater  amount  &om  the  payee  to  the  maker  had  arisen  by  lea^ 
son  of  a  loss  on  another  policy  on  a  different  vessel. 

The  plaintiff  denies  the  right  of  the  maker  to  interpose  this 
defence  as  against  an  indorsee,  holding  the  note  duly  indorsed 
in  the  manner  this  was ;  and  contends  that  before  such  defence 
can  be  made  available,  the  defendant  most  show  that  the  note 
was  overdue  when  it  was  indorsed ;  and  such  was  the  ruling  of 
the  court  before  which  the  case  was  tried. 

No  doubt,  in  a  suit  between  the  original  parties  to  a  promis- 
sory note,  when  the  defence  ta  want  of  considemtion,  the 
burden  of  proof  is  on  the  plaintiff  But  the  words  <<  value  re- 
ceived "  make  a  prima  fade  ease,  euffideot  to  sustain  that  bur- 
den until  it  is  overcome  by  other  evidence  put  into  tbe  case.  The 
cases  of  Bumham  v.  AUen^  1  Gkay,  496}  and  DeUmo  v.  BartleU^ 
6  Cash.  364,  cited  by  the  defendants,  were  between  the  original 
parties.  But  the  party  who  ezeootea  a  negotiable  promissory 
note,  payable  at  a  future  day,  assumes  towards  an  indorsee  a 
very  different  relation  from  that  whieh  be  beais  to  tbe  payee 
himself  while  holding  the  note.  Booh  defeaee  of  a  failure  in 
part  of  consideration,  and  an  indebtedness  to  tbe  maker  by  the 
payee,  accruing  before  the  maftudty  of  the  note,  is  only  open  to 
the  maker  upon  the  fact  appearing  that  tbe  note  was  negotiated 
after  it  was  due,  or  in  other  words,  vras  a  dishonored  note. 
Otherwise,  the  indorsee  may  well  rely  upon  showing  a  nego- 
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tiable  note  duly  indorsed  by  the  payee  without  date.  If  noth« 
Ing  more  ia  ahown,  the  plaintiff  may  eoftMroe  it  as  a  note  in-' 
dorsad  antecedently  to  its  becoming  due« 

Tbtt9  it  was  beld  in  ff^ndHricks' r.  Judalh  1  Johna.  319,  in  an 
action  by  an  indoraei?  of  a  pioini^etopy  note  agaioat  tbe  laakeri 
the  latter  wUl  not  ba  allowed  to  pxove  a  eat-off  against  the 
original  payee,  ualeaa  ha  previouely  ahcuwa  that  the  note  waa 
transfexred  after  it  becatme  doei  or  ios  tbe  purpose  of  defraud- 
ing  the  maker.  Socli  waa  the  roling  of  SpenceTi  J.  Kt  tbe  trial* 
which  was  confirmed  by  the  foU  ooart 

In  Webster  v.  L^^  6  Ma99»  334,  where,  in  an.  aetioa  by  an 
indorsee  against  tbe  maker  of  a  promissory  note,  the  defendant 
9et  op  in  defence  a  suboussion  of  all  deioands,  iooloding  thia 
note,  to  referees,  a  report  and  jqdgmeDt  thereoa,  it  was  hdd  by 
the  court  that  it  waa  not  the  doty  of  tbe  |^aintiff|  an  indorsee  by 
a  blank  indorsement,  to  show  that  he  purebased  the  same  before 
the  articles  of  submission  weneroade.  Paftons,  CX  J,  says,  in 
that  case,  ^  if  tbe  maker  of  the  note  would  set  up  the  defence 
of  payment,  it  ia  necessary  for  him  to  prove  that  the  payment 
was  made  before  the  indorsement,  or  his  defence  will  fail  him." 

In  Stevens  v.  Brucet  21  Piok.  108,  which  was  an  action  by 
indorsee  against  maker,  and  the  defence  set  up  was  payment  to 
the  payee,  Morton,  J.  on  the  trial  ruled  that  the  defendant  must 
first  prove  that  the  note  was  overdue  before  it  waa  indorsed.  In 
the  consideration  of  the  oaae  by  tbe  full  court,  this  riittng  was 
asBumed  to  be  correct,  and  the  only  point  of  controversy  was 
whether  the  defendant  had  iotrodneed  sufficient  evidenoe  to 
warrant  the  jury  in  finding  that  fact 

In  the  case  of  Ranger  v.  Cbfy,  1  Met.  369,  the  point  seems 
to  have  been  directly  before  thia  court,  and  the  rule  stated  to  be 
that  '<  a  negotiable  note  being  offered  in  evidenoe,  duly  indorsed, 
the  legal  presumption  is  that  such  indorsement  waa  made  at  the 
date  of  the  note,  or  at  least  antecedently  to  its  becoming  due ; 
9nd  if  the  defendant  would  avail  himsdf  of  any  defence  that 
would  be  open  to  him  only  in  ease  the  note  were  negotiated 
after  it  was  dishonored,  it  is  incumbent  on  him  to  show  that  the 
indorsement  was  in  foot  made  after  tbe  note  was  overdue*^ 
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The  earlier  case  of  WUbawr  v.  TwrMr^  5  Pick.  526,  and  ihe 
later  one  of  BUton  ▼.  SmUh^  6  Qray,  400|  aeem  to  have  recog- 
nized  the  same  principle. 

In  Parkin  v.  Moon^  7  Car.  k  P.  408,  it  was  hdid  by 
Baron  Alderson,  that  the  harden  of  proving  that  the  note  was 
indorsed  after  it  was  oyerdoe  was  upon  the  defendant,  where  he 
sought  to  defend  by  showing  such  facts  as  would  constitute  a 
good  defence  to  a  dishonored  note ;  and  this  ruling,  being  sub- 
mitted to  the  other  judges,  was  confirmed  by  them* 

It  may  be  that  under  the  mote  precisely  accurate  use  of  the 
term  <<  burden  of  proof,"  as  now  held  by  the  conrt,  it  would  have 
been  more  correct  to  say  that  upon  the  production  by  the  holder 
of  a  negotiable  promissory  note,  ind^nrsed  in  blank,  the  legal 
presumption  is  that  it  was  indorsed  at  its  date,  and  it  is  incum- 
bent on  the  defendants  to  overcome  that  presumption  by  evi- 
dence. This  must  have  been  so  understood  in  the  present  case, 
as  the  plaintiff  had  already  produced  a  note  thus  indorsed,  and 
the  question  was  upon  the  effect  of  the  testimony  offered  to 
show  the  fact  that  it  was  indorsed  after  overdue.  Upon  such  a 
state  of  the  case,  it  was  the  duty  of  the  defendants  to  offer  suf- 
ficient evidence  to  control  the  legal  presumption  arising  from 
the  indorsement  of  the  note.  In  this  sense  the  burden  was  on 
the  defendants. 

2.  The  exclusion  of  the  testimony  of  the  bookkeeper  was  cor- 
rect Without  considering  the  broader  question  of  the  compe- 
tency of  evidence  to  show  that,  upon  an  examination  of  the 
books  of  a  corporation,  the  witness  did,  or  did  not,  find  certain 
facts  to  be  indicated  by  the  books,  it  is  sufficient  to  say  that  it 
does  not  appear  that  the  entries  testified  of  were  made  while  the 
oarty  making  them  had  possession  of  the  note  now  in  contro- 
versy. Declarations  of  one  who  has  been  the  holder  of  a  bill 
of  exchange  or  promissory  note  cannot  properly  be  received  in 
evidence,  unless  made  while  the  party  has  possession  of  the  bill 
or  note.  Pocock  v.  BUUng^  2  Bing.  269,  and  9  Moore,  499. 
Bond  V.  FUzpairick,  4  Gray,  91,  and  8  Gray,  688» 

It  is  also  to  be  remarked  that  the  witness  says  he  cannot 
state  that  this  note  was  among  those  entered  upon  the  books 
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of  the  corporation  as  lodged  wfth  the  bank  for  collection.  The 
proposed  evidence  fails  to  establish  any  declaration  of  the  com« 
pany  on  their  books  that  they  had  left  this  note  with  the  bank 
for  colleotion.  Exceptions  overruled. 


ThBODOU  NbWSU.  vs.  FBBDRaiO   HOLTOK. 

In  tn  action  against  the  maker  of  an  accommodation  note,  the  penon  for  whose  accommoda- 
tion it  was  made  is  a  competent  witness  to  pro%'e  that  he  negotiated  it  ft>r  a  nsnrious  eon« 
iMeration,  Jn  aaotlier  atiiter  wfaoM  kwt  psAder  BMti*a»  eoBlraota  Toid^  to  a  parir  Ihmi 
whom  the  plaintiff  took  it  after  mataritj. 

Action  op  contract  on  a  promissory  note  made  by  the  de- 
fendant to  Henry  Bnrr  or  order,  indorsed  by  the  latter  to  Horace 
Burr  and  by  him  to  Lot  Newell. 

At  the  trial  In  the  superior  court  of  Snflblk  at  September 
term  1856,  it  was  admitted  that  the  plaintiff  took  the  note  from 
Lot  Newell  after  maturity.  The  defendant  introduced  evi- 
dence tending  to  show  that  the  note  was  made  by  the  defendant 
and  indorsed  by  the  payee  for  the  accommodation  of  Horace 
Burr,  without  any  consideration  from  either  of  them  ;  and  then 
offered  the  deposition  of  Horace  Burr  to  show  that  he  trans- 
ferred the  note  to  Lot  Newell  in  New  York  for  a  usurious  con- 
sideration, in  violation  of  the  laws  of  New  York,  which  ren- 
der all  usurious  contracts  void.  But  Nelson^  C.  J.  refused  to 
admit  it,  on  the  ground  that  Horace  Burr,  being  a  party  to  the 
note,  was  not  a  competent  witness  to  show  that  it  was  tainted 
with  usury  and  void.  The  verdict  being  for  the  plaintiff,  the  de- 
fendant excepted  to  the  rejection  of  this  deposition,  and  to  other 
rulings  not  material  to  be  stated. 

A.  A,  Rannepy  for  the  defendant. 

A.  a  Fhkej  for  the  plaintiff. 

Dbwet,  J.  It  being  conceded  that  the  note  was  passed  to 
the  plaintiff  after  its  maturity  by  Lot  Newell,  the  same  was 
subject  to  any  defence  that  existed  against  it  in  the  hands  of 
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Lot  Newell  at  the  time  when  he  tmnsfeired  it  to  the  plaiDtifT 
If  it  shall  further  appear,  w  the  evidtinoe  o0^d  teoded  to  prove, 
that  this  note  wae  an  acconimodation  note,  made  by  the  defend* 
ant  at  the  request  of  Horace  Barr,  whose  name  appelirs  as  the 
second  indorser  thereon,  and  that  it  was  in  fact  held  by  Horace 
Burr  to  be  used  by  him  to  raise  money  thereon  for  his  own  ben- 
efit, having  never  been  pot  in  circulation  before  it  was  passed 
by  him  to  Lot  Newell,  the  note  must  be  considered  as  first 
issued  when  negotiated  to  Lot  Newell  In  such  case,  if  the 
note  passed  to  Lot  Newell  tip6n  fin  tisurioiie  iigreement  made 
with  him  by  Horace  Burr,  such  usnry  would  aiFect  the  note,  and 
might  be  set  up  in  defence  of  the  present  action.  To  provie 
such  ueury  Horace  Burr  wonld  be  a  competent  witness,  bis  tes 
timony  being  offered  to  prove  ah  original,  usurious  contract 
made  directly  with  Lot  NewelL 

.  As  the  law  is:  noiw  held  in  this  commonwealth,  an  Indorser  of 
a  promissory  note  may  be  a  competent  witneaa^  to  a  asuriom 
contract  made  with  the  peraon  to  whom  the  note  la  first  pasaed, 
when  such  person  ia  the  plaintiff,  or  some  one  taking  the  same 
vnder  such  ourcamataucea  as  would  sobject  him  to  the  same  de- 
fence aa  would  avail  against  the  party  making  the  contract 
Whatever  reason  there  may  have  been,  or  whatever  the  role 
may  be,  as  to  excluding  a  party  standing  in  the  relation  of  an 
indorser  to  a  note,  from  defeating  a  note  to  which  be  has  given 
currency,  by  testifying  to  a  previous  taint  in  which  the  party 
receiving  it  did  not  participate,  being  an  innocent  purchaser,  it 
does  not  affect  the  present  case,  supposing  Lot  Newell,  to  whose 
eights  the  plaintiff  succeeds,  to  have  been  himself  a  party  to  the 
usurious  contract  To  this  extent  the  case  of  Churchill  v.  Sitter^ 
4  Mass.  156,  has  been  qualified,  and  it  is  unnecessary  to  go  for- 
tber  in  the  present  case.  Fox  v.  TTAt^y,  16  Mass*  118.  Van 
Schaack  v.  Stafford,  12  Rck.  565,  Thoij^r  v.  Orossmanj  1  Met 
416.     Bubier  v.  Pulsifer,  4  Gray,  692.  . 

Without  expressing  any  opinion  upon  the  other  points  dis- 
cussed at  the  argument,  for  the  reason  we  have  stated  there 
must  be  a  new  tiiaL  Bxe^pUom  Mustamed 
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Henrt  Emerson  vs.  Charles  E.  White. 

A  tender  of  the  Atnoimt  of  a  debt  wfthoat  oMti  is  iBsaffictetit,  after  a  writ  kaa  been  tmed  out 
thenon,  and  aeiit  to  an  oAoer  for  servioei  although  not  y^t  actually  dalivered  to  Mm. 

AcTroN  OF  CONTRACT.     AnswcT,  a  tender  of  the  amonnt 
the  debt.     Trial  and  verdict  for  the  defendant  in  the  e* 
court  of  Suffolk  at  January  term  18S9,  before  Nelson^  ^ 
signed  this  bffl  of  exceptions : 

^*  It  was  in. evidence  that  the  writ  was  made  out  at  ia. 
tiif's  request,  and  sent  to  the  sheriff  for  service  between  the 
hours  of  nine  and  half  past  nine  o'clock  in  the  forenoon ;  that 
at  or  about  eleven  o'clock  of  the  same  forenoon  the  defendant 
ms^de  the  tender  aod  deoiaiufod  a  receipt  in  full ;  and  after- 
wards, between  said  eleven  o'clock  and  two  in  the  afternoon, 
the  defendant  renewed  bis  tender,  but  without  condition,  and 
•was  then  informed  that  costs  had  been  made ;  that  on  or  about 
one  o'clock  of  the  same  afternoon  service  of  said  writ  was  made 
by  attachment  of  the  defendant's  property.  The  court  ruled 
that  for  the  purposes  of  the  tender  the  commencement  of  the 
action  was  the  time  when  the  writ  was  delivered  to  the  sheriff 
to  be  served.     And  to  this  ruling  the  plaiatijOf  excepts." 

JEL  Wright,  for  the  plaintifl^  cited  Gardner  v.  Webber,  17  Pick. 
407 ;  Badger  v.  Phinney,  15  Mass.  364  ;  Bunker  v.  Shed,  8  Met. 
150 ;  Field  v.  Jacobs^  12  Met  118 ;  Johnson  v.  Farweli^  7  OreenL 
370 ;  2  Greenl.  Bv.  §§  602,  608,  605 ;  Rev.  Sts.  c.  100,  §  15. 

J.  H.  Wakefield,  for  the  defendant,  cited  Rev.  Sts.  c.  100,  §§  14, 
15 ;  Tufts  V.  Eidder,  8  Pick.  540 ;  Gardner  v.  Webber,  17  Pick. 
412;  Swift  V.  Crocker,  21  Pick.  242;  Seaver  v.  Lincoln,  21  Pick. 
269;  Bunker  v.  Shed,  8  Met  152;  Underwood  v.  Tatham,  1 
Ind.  276 ;  Staie  Bank  v.  Cason^  5  Eng.  479. 

Dewey,  J.  The  ruling  of  the  superior  court  ••that  for  the 
purposes  of  the  tender,  the  commencement  of  the  action  was 
the  time  when  the  writ  was  delivered  to  the  sheriff  to  be  served,^ 
was  not  correct  After  the  writ  was  actually  made,  and  meas* 
ures  taken,  as  in  the  present  case,  to  secure  the  service  of  the 
4ame  by  sending  it  to  the  sheriff,  a  tender  of  the  amount 
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of  the  debt  witboat  the  costs  would  not  be  a  valid  tendery 
although  there  had  been  no  actual  delivery  of  the  writ  to  the 
sheriff.  If  the  evidence  established  the  fact  that  the  writ  was 
made  out,  and  sent  to  the  sheriff  for  service,  as  the  bill  of  ex* 
ceptions  assumes,  prior  to  half  past  nine  o'clock,  and  the  tender 
was  not  made  until  eleven,  the  court  should  have  instructed  the 
jury  that  the  tender  should  have  been  of  the  amount  of  the 
debt  and  the  costs  that  bad  accrued,  to  make  it  ao  effectual 
tender.  Exceptions  sustainedL 


RuFUS  B.  Stioknbt  &  another  vs.  Benjamin  F.  Allsn. 

A  mechanic  who  has  agreed  to  repair  and  alter  stereotype  plates,  in  oonsidaimtion  of  beiag 
allowed  to  do  the  owner*s  printing  fbr  an  indefinite  timOf  has  no  lien  on  the  plates  on  ac- 
count ofrepain  and  alterationa,  wlien,  aftier  sdrenl  jBara,  the  owner  withdraws  the  print- 
ing from  him. 

A  lien  fbr  work  done  on  chattels  is  lost  by  yoluntarily  surrendering  the  possession  of  them 
to  the  owner  or  his  agent 

In  owner  of  stereotjpe  platea  in  tbe  poeseasloa  of  a  medianie  who  nAues  to  gire  diem  op, 
except  on  payment  of  a  bill  due  for  printing,  aad  also  of  a  bill  for  repairs  on  the  plates, 
which  is  not  due,  is  not  bound  to  tender  payment  of  the  bill  already  due  if  he  is  ready 
to  pay  it  on  the  delivery  to  him  of  the  plates. 

The  measure  of  damages  against  a  wrongdoor  for  <ha  oonvenion  of  platea  for  printing  labela 
or  advertisements,  of  great  ralue  to  the  owner,  but  of  very  trifling  value  to  others,  is  the 
value  to  him ;  and  in  estimating  this  the  cost  of  replacing  the  plates  may  be  considered. 

in  an  action  for  the  conversion  of  chattels  to  the  d«fondant*s  use,  the  measnra  of  damages 
is  not  affected  by  the  defondant*8  having,  after  the  oouroielon,  attached  them  on  aasM 
process  aguinst  the  plaintiff,  and  then  discontinued  that  action  and  offered  to  restora  them 
to  the  plaintiff,  who  refbsed  to  receive  them. 

Action  of  tort  for  converting  to  the  defendant'^  use  stereo* 
type  plates,  the  property  of  the  plaintiffs.  The  declaration 
alleged  no  special  damage. 

Tbe  answer  denied  the  plaintiffs*  allegations;  and  alleged, 
1st  That  the  defendant  had  a  lien  on  the  property ;  3d  That 
the  property  had  been  attached  on  a  writ  in  favor  of  tbe  d^ 
fendant  against  the  plaintiff,  and,  on  the  discontinuance  of  that 
action,  restored  by  the  attaching  officer  at  the  defendant's  direo» 
tion  to  the  plaintiff 
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At  the  trial  in  the  wperioceoisrt  of  Suffolk  at  September  term 
1866,  before  Nslmn^  (X  J^  tbe  fbUowiog  £act9  were  in  evidence : 

In  1849  tbe  defendant,  an  ^offww^  oooufxM  tbe  same  plane 
of  bneinese  witb.  one  Gadtoo,  9  printeri  wbo  did  the  plaintiib' 
printing  under  a  contract  to  keep  the  plaintiffs'  plates  in  order« 
in  coosideiation  of  having  th^  printing  at  oertai^i  rates.  In 
the  aame  yeair  the  defendant  made  aiteratipna  on  some  of  tbe 
platesi  and  inann£actnied  oliieis  for.  tbe  plaiotifib.  The  new 
plates  veie  paid  fcNr  as  tbe  bilk  for  tbiem  were  presented,  bus 
some  of  the  alterations  vr&»  not  paid  for ;  and  the  plates,  new 
imd  altered,  went  into  CacUon'a  bands,  as  tbe  property  of  tbe 
plaintiffii,  to  print  firom.  In  18S3  Carlton  died,  and  tbe  de* 
fendant  went  into  tbe  printing  buainess,  and  ipnde  a  contract 
with  the  plaintiffii,  under  which  be  did  tbeii  printing  till  July 
1866,  when  tbe  pUintifis  notified  him  that  tbey  sboold  have 
tbeir  printing  done  elsewhere ;  and  repeatedly  demanded  of  bipi 
their  plates,  which  he  leffiaed  to  give  up,  unless  first  paid  for 
the  printing  aod  tbe  alterations  and  repairs^ 

Before  this  refusal,  the  defendant  having  sent  to  the  plaintiffii 
his  hill  for  printing*  in  whidi  was  Xko  charge  for  any  alterations 
or  repairs,  one  of  tbe  plaintiffi  caoae  with  it  to  the  defendant, 
with  money  sufficient  to  pay  it^  as  rendered;  the  defendant 
then  made  a  claim  for  jrepairs;  the  plaintiib  offered  to  pay 
the  bill  fer  priatang  as  rendered,  and  demanded  the  plates ;  but 
the  defendant  refused  to  give  them  up  unless  his  claim  for 
vepairs  was  also  paid,  and  gate  no  other  reason  for  not  taking 
the  money  offered.  Tbe  pkdnti£b  would  not  have  paid  any 
money  unless  they  got  tbe  j^tee,  bat  were  ready  to  pay  tbe 
aiDount  cdf  tbe  bill  lor  printing  if  tbey  got  them. 

Tbe  defendant  requested  tbe  court  to  rule,  that  if  the  privilege 
of  having  the  plaintiffii  pnntmg  was  a  eonaideratioa  for  making 
the  altemtions  and  jepabra,  yet  the  plajotiiis,  having  taken 
away  the  former,  were  bound  to  pay  for  the  latter.  But  the  court 
flastruoted  tbe  jury  that  if  in  oonsideratioa  of  ihe  printinig  the 
defendant  bad  agreed  to  make  tbe  attefatians  without  charge; 
€md  tbe  eontraot,  lor  tbe  eontinaanee  o£.  whinb  no  time  had 
been  fixed,  had  yet  oootinued  aod  beea  earned  ^ut  to  eeveml 
30* 
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years,  and  then  been  given  np ;  the  defendant  would  have  no 
lien  on  the  plates  on  acooant  of  the  alterationB ;  and  the  jury 
might  presume  that  the  oontinnance  of  the  contract  had  remn* 
nerated  the  defendant  for  the  alterations,  if  any  remuneration 
was  needed. 

The  plaintiflfs  contended  that  the  defendant,  by  delivering  the 
plates  to  Carlton  and  allowing  him  to  use  them,  had  relfai- 
qoished  the  possession  and  lost  his  lien,  and  that  his  subse- 
quently receiving  the  plates  again  would  not  revive  it  The 
defendant  requested  the  court  to  rule  that  a  permissive  use  of 
the  plates  by  Carlton,  in  the  place  of  business  jointly  oconpied 
by  him  and  the  defendant,  was  not  such  parting  with  the  pos* 
session  as  would  divest  the  defendants  lien,  if  the  defendant  did 
not  allow  them  to  go  into  the  plaintiffs'  possession  or  contiol, 
and  afterwards  received  them  from  Carlton,  and  made  further 
alterations  and  repairs  on  them*  But  the  court  instructed  the 
jury,  that  if  the  defendant  voluntarily  parted  with  the  possea* 
sion  to  the  plaintifis  or  their  agent,  he  lost  his  lien  and  could  not 
reassert  it 

As  to  the  tender,  the  defendant  asked  the  court  to  rule,  that  a 
mere  readiness  to  pay,  unaccompanied  with  a  tender  of  the 
money,  would  not  dissolve  the  defendant's  lien,  if  he  bad  any. 
But  the  court  instrncted  the  jury  upon  this  point,  that  ^  a  moe 
readiness  to  pay  a  legal  and  good  demand  would  be  insufficient; 
but  if  the  plaintiff  expressed  a  willingness  to  pay  any  fair 
and  proper  bill  of  the  defendants,  and  said  he  had  the  money 
wherewith  to  pay  it,  and  really  had  it  present,  and  offered  it, 
and  the  defendant  refused  to  deUver  the  plates  unless  a  further 
bill  for  repairs  and  alterations  was  also  paid,  and  the  readi* 
ness  to  pay  was  not  acceded  io  for  that  reason,  and  the  jury 
foand  that  the  bill  for  repairs  was  not  due,  then  the  defendant 
could  not  object  that  a  legal  tender  for  the  amount  due  on  the 
bill  for  printing  was  not  mado/' 

It  appeared  that  the  plates  were  of  very  trifling  value  except  to 
the  plaintiflb,  but  of  great  value  to  them,  and  that  they  had  been 
obliged  to  replace  them  at  oonsideraUe  expense.  The  defend- 
ant contended  that  in  this  tiMOi  ci  action  »the  rule  of 
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was  the  market  value  of  the  artides.  Bat  the  oourt  ruled,  that 
the  plaintiffs  might  show  the  ftir  valne  of  the  articles  to  tbem- 
selvesi  €ukI,  as  beanng  on  the  question  of  valuei  the  cost  of 
replacing  them,  and  that  the  fair  worth  of  the  articles  to  the 
plaintiffs  would  be  the  measure  of  damages. 

It  appeared  that  after  the  plainti&'  demand  upon  the  defend- 
ant, and  before  the  bringing  of  this  action,  the  plates  were 
attached  on  a  writ  sued  out  by  the  defendant  against  the  plain- 
ti£b  on  said  bills;  whereupon  the  plaintiffs  tendered  payment  for 
the  printing,  and  that  action  was  discontinued,  *^  and  the  o£Scer 
undertook  to  restore  the  property  to  the  plaintifb,  who  refused  to 
receive  it,  and  in  some  way  it  came  back  to  the  officer,  in  whose 
hands  at  the  time  of  the  trial  it  still  remained.''  The  court  ruled 
that  the  damages  would  not  be  affected  by  the  attachment  and 
the  alleged  return,  ^if  the  plates  were  rightly  not  accepted  by 
the  plaintijQb.'' 

The  jury  returned  a  verdict  for  the  plaintiffb,  and  the  defend* 
ant  alleged  exceptions. 

R.  jP.  FuUer^  for  the  defendant 

0.  Stevens^  for  the  plaintiffs* 

MfiTOAiiF,  J.  The  court  are  of  opinion  that  no  error  in  the 
trial  of  this  cause  is  shown  by  these  exceptions. 

1.  The  judge  rightly  instructed  the  jury  that  if  the  agreement 
of  the  parties  was,  that  the  defendant,  for  the  sake  of  doing  the 
printing  for  the  plaintiflb,  should  do  it  for  a  certain  sum,  and 
should  also  make  alterations  in  the  plates,  without  charge,  in 
consideration  of  doing  the  printing  £Dr  an  indefinite  time,  and 
if  the  parties  acted  on  this  agreement  for  several  years,  and  thnn 
gave  it  up,  and  thereupon  the  plaintiffs  demanded  ttie  plates, 
then  the  defendant  had  no  right  to  withhold  them ;  and  that 
the  jury  might  presume  that  the  continuance  of  the  agreement 
had  remunerated  the  defendant  for  making  altemtions  in  the 
plates.  The  effect  of  this  instruction  was,  that  a  mechanic  has 
no  lien  on  property  for  labor  done  on  it,  when  he  agrees  to  do 
that  labor  in  consideration  of  being  employed  and  paid  by  the 
owner  of  the  prop^y  to  do  other  labor  for  him ;  such  agree- 
ment  is  inconsistent  with  a  right  of  lien,  or  is  a  waiver  of  it; 
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and  a  ju]:y.iiaay  rigbtly  preaimie  that  the  pay  reoeived  for  tte 
other  agreed  labox  is  a  remunecartion  £or  ihat  inrhich  it  doo^  on 
the  property ;  it  is  what  he  agrees  to  tak^  whether  a  remonerai^ 
tion  or  ooft. 

2.  There  can  be  do  doubt  of  the  oaarectness  of  4ibe  ralingy  that 
if  tbe  defendant  Tolouiarily  parte4  with  the  poBseesioo  of  the 
flates  to  the  plainti&  or  their  agent^  he  JostUs  lien  and  conU 
not  reassert  it.  Smith's  Merc  liaw,  (6th  ed*)  540.  This  roling 
was  made  on  the  hypothesis  that  the  defendant  once  had  a  liea» 

3.  Taking  the  whole  of  the  next  mitng  together,  it  is  mani* 
festly  right ;  being  thus :  If  the  jiqy  find  that  the  defendant's 
bill  for  repairs  of  the  plates  was  not  doe,  and  that  he  refased  to 
deliver  tbem  to  the  plaiati&y  on  their  demand,  unless  tbey 
would  pay  that  bill,  then  ihey  were  not  bonnd  to  tender  pay* 
naent  of  the  bill  which  they  owed  him  for  printing,  if  they  were 
ready  to  pay  it  on  his  giving  np  the  plates.  Adams  v.  Clark,  9 
Cush.  215.  This  mling  was  made  on  4he  hypothesis  that  the 
defendant  had  a  lien  on  the  plates  for  bis.biA  for  printing. 

4.  The  proper  rule  of  damages  was  prescribed  by  the  judge, 
namely,  the  fair  value  of  the  plates  to  the  plaintifis.  And  he 
4^wed  &9  jury  td  take  into  considemtion,  in  estimating  that 
value,  the  cost  of  replaeing  the  platos.  The  defendant  insists 
ibbat  the  maitet.  value  was  the  true  rale  of  damages.  And  this 
is  doubtless  the  gpeneral  rule  in  trover.  But  this  rule  presup- 
poses the  ooDirersion  of  maAelable  property.  .  Whereasi  in  this 
case,  it  was  admitted  by  the  defendant's  counsel,  in  argument, 
that  the  plates  in  question  were  made  for  the  printing  of  labds 
•or  advertisements  in  the  pbdntiffib'  names,  which  were  to  be 
used  by  tbem  only,  in  their  special  business ;  and  tiie  exoeptions 
ehow  that  it  was  in  evidence  that  they  were  of  very  trifling  value, 
except  to  the  pbintidb.  Sneh  things  cannot  with  any  propriety 
be  sfiid  to  have  a  market  vahie.  And  the  actual,  value  to  him 
who  owns  and  uses  liiem  is  the  jost  rule  of  damages  in  «n  ao- 
tioB  against  him  who  oonverts  them  to  his  own  we.  fiWycbm 
V.  Jenkinsy  3  Sandf.  621,  622. 

There  is  no  ground  for  the  defendants  objection,  that  damage 
to  the  amount  of  the  value  of  Ae  (dates  to  the  plaintiib  alone 
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was  special  damage,  and  therefore  bot  recoverable,  because  not 
alleged  in  their  dedaratioo.  Spepial  damage,  in  trover,  is  that 
which  the  plaintiff  sustains  beyond  the  mere  loss  of  his  prop- 
erty by  its  conversion.  Dat^is  v.  OsweUy  7  Car.  &  P.  804.  Bod- 
ley  v.  ReynoULt^  8  Ad.  &  EL  N.  R.  779.  If  the  plaintiffs,  in  this 
case,  had  offered  evidence  that  by  the  loss  of  their  plates  their 
business  was  obstructed,  it  would  not  have  been  admissible, 
under  theb  declaration,  for  the  purpose  of  proving  damage  be- 
yond the  value  of  the  plates.     Mayne  on  Damages,  212. 

5.  The  court,  we  think,  conectly  ruled  that  the  attachment 
and  return  of  the  plates  did  not  affect  the  question  of  damages. 

Exceptions  overruled. 


TOLMAN    WiLLBY   VB,   ElEAZBR    FREDERICKS   &  RUOther. 

Cm  who  has  cootracted  to  build  the  8ea-wall  of  a  wharf,  and  failed  to  perft»rm  his  contract, 
and,  on  being  veqnotted  to  rebuild  it^  promised  to  do  so,  and  tberebjr  induced  the  other 
party  to  delay  rebuilding  it  himseU^  is  liable  for  the  loss  of  vent  of  the  wharf  occasioned 
by  bis  own  negligence. 

Action  of  contract  to  recover  the  expense  of  rebuilding  the 
sea-wall  of  a  wharf,  which  the  defendants  had  undertaken  to 
build,  and  had  not  built  according  to  agreement. 

At  the  trial  in  the  superior  court  of  Suffolk  at  January  term 
1857,  the  plaintiff  offered  evidence  that  ^^the  defendants  had  not 
fulfilled  their  contract,  and  on  several  occasions  between  the 
1st  of  January  and  the  Ist  of  October  1855  had  acknowledged 
that  the  sea-wall  was  not  built  according  to  their  contract,  and 
promised  to  rebuild  it,  but  had  neglected  to  do  so ;  that  the 
plaintiff  informed  the  defendants  that,  unless  they  rebuilt  the 
wall,  be  should  do  it  at  their  expense ;  and  that  he  rebuilt  the 
wall  in  October  and  November  1855,  at  an  actual  expense  of 
f  712 ;  that  the  fair  annual  rent  of  the  wharf  was  $750 ;  and  that 
between  January  and  October  1865  portions  of  the  wall  con-^ 
Qnued  to  fall,  and  gravel  and  filling  to  wash  away." 
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Ihmtifigton^  X  instructed  tbe  jdry  ^  that  the  plaintifT  coald  only 
recover  for  such  iojories  as  were  tb«  necessary,  proximate  and 
immediate  conseqnence  of  the  act  complained  of;  and  that  the 
plaintiff  would  be  bound  to  proceed  to  rebaUd  in  a  reasonable 
time,  having  regard  to  the  season  of  the  year  and  the  nature  of 
the  work  and  all  the  attendant  facts  and  circumstances;  but 
that,  inasmuch  as  there  was  eridence  in  the  case  tending  to 
show  that  from  the  Ist  of  January  1855  to  the  time  when  he  pro* 
ceeded  to  rebuild  he  had  from  time  to  time,  week  to  week,  ot 
very  often,  requested  the  defendants  to  repair  the  wall,  and  the 
xlefendants  had  as  often  promised  they  would ;  if  the  plaintiff 
was  induced  to  delay,  relying  on  these  promises  and  undertak- 
ings, and  it  was  through  the  defendants*  fault  that  he  did  not 
rebuild,  he  might,  in  addition  to  tbe  cost  of  rebuilding,  recover  for 
the  loss  of  the  use  of  the  wharf,  so  far  as  it  was  the  necessary  and 
immediate  consequence  of  the  breach  of  duty  by  the  defendants, 
for  such  period  as  he  was  induced  to  delay  rebuilding  by  the 
promises,  and  neglect  to  fulfil  such  promises,  on  the  part  of  the 
defendants ;  and  the  conduct  and  promises  of  the  defendants  were 
competent  evidence  to  be  weighed  by  the  jury  on  the  question 
of  reasonable  time.** 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of 
^1462,  and  the  defendants  alleged  exceptions. 

L  Wl  Richardson  Sf  O.  H.  Kingsbitry^  for  tbe  defendants.  In 
the  absence  of  any  promise  or  undertaking  on  the  part  of  tint 
defendants  to  repair  or  rebuild  the  wharf,  it  would  have  been 
the  duty  of  the  plaintiff  himself  to  repair  it  within  a  reasonable 
time  after  he  found  it  defective ;  and  he  could  have  recovered 
of  the  defendants  only  such  damages  as,  with  reasonable  en* 
deavor  and  expense,  he  could  not  have  prevented.  Loker  v. 
Damon,  17  Pick.  284  MiUer  v.  Mariner's  Church,  7  GreenK  51, 
2  GreenL  Ev.  §  260.  If  by.  the  defendants'  promises  to  repair 
the  wharf  the  plaintiff  was  induced  to  delay  doing  it  himself, 
the  defendants  ware  liable  for  the  increased  expense  of  repair- 
ing, caused  by  such  delay,  it  being  the  natural,  proximate 
result  of  their  own  fault;  but  they  were  not  liable  for  the  loss 
of  rent,  because  that  depended  on  the  plaintiff's  contracts  and 


Digitized  by 


Google 


Willey  04  IMiorickB  &  another. 

epgag^ments  with  other  piurijiea,  ao4  wba  a  reoiote  and  specu- 
lative .matter,  dependixag  on  i^ontiogencies  beyond  the  contrcd 
of  the  defendants,  and  not  contemplated  by  the  terms  of  th& 
contract.  Fox  v,  JSardingj  7  Cash.  516.  WaiU  v.  Gilbert,  10 
Cnsh.  177.  TUooipson^  y,  Shuttucky  2  Met  616.  Blanchard  v. 
EfVy  21  Wend.  343,  FreevMn.  v,  CM^i  3  Barb.  434.  Sedgwick 
on  Daoiagea,  (3d  ed.)  37,  Sa 

J?!  F.  Durantj  for  tb?  plaintiff,  cited  Foa;,  v.  jEbr^^M^,  7  Cash. 
516;  Dickinson  v.  £(>y/«,  17  Pick.  78;  TVie  Narragansettj  1 
Blatchf.  C.  C.  211;  aifford  v.  Richardson^  18  Verm.  620; 
Freeman  v.  C/tt/e,  3  Barb.  424 ;  Davis  v.  Talcott,  14  Barb.  611 ; 
Cfreen  v.  ilfatm,  11  HI.  613 ;  Sedgwick  on  Damages,  63 ;  Sev;^ 
alPs  Falls  Bridge,  v.  Fiskj  3  Foster,  171 ;  Waters  v.  Towers j  8 
Exch.  401 ;  Wilson  v.  York^  Newcastle  Sf  Berwick  Railway^  18 
^ng.  Ijaw  &  Eq.  R,  557|  Doteu 

Thomas,  J.  The  exceptions  are  now  confined  to  a  single 
point,  the  right  of  the  pl^ntiff  to,  recover  damages  for  the  loss 
of  the  use  of  the  land.  Tbe  oaae  finds  that  the  sea-wall  or 
wharf  was  not  built  according  to  the  contract ;  that  it  was  defec 
tive  ;  and  tha^  the  defendants  promised  to  rebaild  it  The  or- 
dinary rule  undoubtedly  is,  that  the  plaintiif  must  repair  or  re- 
build the  defective  wall  within  a  reasonable  tinae,  and  that  the 
expense  of  such  repair  or  reoonstruction,  and  the  loss  of  the 
use  of  tl)e  land  for  such  reasonable  time  would  be  the  measure 
of,  damages.  What  was  a  reasonable  time  was  to  be  deter* 
mined  in  view  of  all  the  facts  in  the  case.  One  material  fact 
was  that  the  defendants,  admitting  their  failure  to  fulfil  their 
contract,  promised  to  rebuild,  and  the  plaintiff  relying,  as  he 
well  might,  upon  such  promises,  delayed  himself  the  rebuilding 
of  the  walL  The  question  was„  whether  the  delay  caused  by 
tbe  promises  of  the  defendants,  and  their  failure  to  keep  them, 
could  enter  into  the  consideration  of  what  wa3  reasonable  time. 
The  presiding  judge  in  tbe  court  below  Instructed  the  jury  that 
they  might  take  them  into  consideration.  We  think  he  was 
clearly  right  Upon  notiee  to  the  defendants  of  the  defects  in 
the  structure  of  tbe  wall,  and  the  promise  of  the  defendants  to 
rebuild,  the  plaintiff  might  well  wait  and  give  the  defendants 
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the  opportunity  to  perform  their  promise ;  and  the  delay  so  cansed 
was  as  truly  reasonable  as  that  occasioned  by  the  state  of  the 
season  or  other  physical  cause.  Damages  for  the  loss  of  the 
use  of  the  land  during  such  time  are  not  remote,  speculative  or 
contingent,  but  the  direct  and  immediate  consequence  of  the 
defendants'  failure  to  perform  their  contract  and  duty.  The  in- 
structions to  the  jury  were  good  law  and  good  sense,  clearly 
and  accurately  etated«  Exceptions  overruleA 


Augustus  Adams  vs.  Dextbr  E.  Wadlbigh. 

In  a  deposition  taken  by  oommlasion  objeedona  t»  the  Anm  of  intarrogatoriea  moal  bo  Ukm 
befi^ra  tbo  eommiMioii  iaaoa^ 

Action  op  coirrRACT  upon  a  promissory  note.  At  the  trial 
in  the  superior  court  of  Suffolk  at  January  term  1857,  the  de- 
fendant introduced  in  evidence  a  deposition  taken  by  commis- 
sion, to  which  the  plaintiff  then  for  the  first  time  objected, 
because  the  interrogatories  were  leading,  and  because  in  one  of 
them  the  defendant  assumed  a  fact  to  have  been  stated  in  reply 
to  a  previous  interrogatory,  which  the  witness  had  not  stated, 
and  which  had  not  been  otherwise  proved  ai  the  trial.  Hufi' 
tington,  J.  overruled  the  objection,  and  admitted  the  deposition. 
The  jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff 
alleged  exceptions. 

J.  B.  Bobbj  for  the  plaintifE 

K  F.  Bodges^  for  the  defendant 

Dewey,  J.  The  deposition  of  Boynton  was  properly  ad- 
mitted. The  objections  should  have  been  specifically  noted 
before  the  issuing  of  the  commission.  They  go  to  the  form  of 
the  interrogatories  merely,  and  not  to  the  competency  of  the  evi- 
dence. AUen  v.  Babcock^  15  Pick.  66.  Bftter  v.  l^ier^  2  Met 
64.    Atlantic  Mutual  Fire  hu.  Cb.  v.  FUzpatrick,  2  Gray,  379. 

FhscepHans  ovemUed. 
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Asa  Adams  vt.  Riohard  Barst. 

It  ieem»^  Chat  an  action  ibr  injury  to  real  estate  of  a  wife  may  be  maintained  by  her  bos- 

band  alone* 
In  an  aetioD  of  tort  for  obatraetliig  a  right  of  vi^y  daoiagea  ibr  the  coi»e<inent  dlminnlltn 

of  rente  cannot  be  recorered  unloea  apedalljr  alleged  in  the  declaration. 

Action  of  tort  for  obstructing  a  right  of  way  leading  to  an 
estate  held  by  the  plaintiff's  wife  in  mortgage,  ^  to  the  damage 
of  the  plaintiff,  as  he  says,  the  sum  of  three  hundred  dollars ; " 
which  was  the  only  allegation  of  damages.  Trial  and  verdict 
for  the  plaintiff  in  the  superior  court  of  Suffolk  at  November 
term  1856,  before  AbboUy  J.,  to  whose  rulings  the  defendant  al- 
leged exceptions,  the  substance  of  which  appears  in  the  opinion. 

W,  Brighaniy  for  the  defendant. 

J.  B.  Sobbj  for  the  plaintiff. 

Mbtcalf,  J.  At  the  argument  of  this  case,  the  plaintiil^  by 
consent  of  the  defendant,  exhibited  evidence  to  the  court,  that 
the  mortgage  mentioned  in  the  bill  of  exeeptioos  bad  been  fore- 
closed before  ti)i»  suit  was  commenced*  We  therefore  need  not 
inquire  whetiier  this  action  could  have  been  uakitained,  if  the 
mortgage  had  been  outstanding.  As  the  facts  now  appear,  the 
plaintiff  and  his- wife  might  have  maintained  the  action,  although 
the  land  described  in  the  deelaBStion  was  in  the  possession  of 
tenants.  Oiuhing  v.  Adam$^  18  Pick.  110.  It  was  also  said  in 
that  case,  that  the  plaintiff  might  have  maiBtaitied  the  action, 
without  joining  the  wife ;  that  it  was  a  case  in  which  he  might 
join  her,  or  sue  alone.  And  so  are  the  decisions.  AUen  v. 
Kingsbury^  16  Pick.  285.  1  Roper  on  Hush.  &  Wife,  211.  2 
Walford  on  Parties,  967  4*  8^. 

Bat  we  are  all  of  0{Hnion  thai  loss  or  diminution  of  rent  was 
not,  upon  the  declaration  in  this  case,  an  element  of  damages, 
which  the  jury  could  legally  take  in^p  oomsideration ;  and  that, 
for.  this  reason,  the  defendant  is  entitled  to  a  new  trial.  The 
case  comes  within  the  decision  in  Baldwin  v.  Western  Railroad^ 
4  Gray,  33d,  where  it  was  held,  upon  great  consideration,  that 
under  the  practice  act  of  1852|  c.  312,  a  general  allegation  of 

VOL.  X.  31 
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damages,  Id  an  actioD  of  tort,  will  not  enable  the  plaintiff  to 
prove  special  damages;  that  is,  damages  which  the  law  does 
not  imply  from  the  fhcts  aUegjad.ifi  tim  dfecbi^ion.  See  also 
Rising  V.  Granger^  1  Mass.  49 ;  Warner  v.  Bacon^  8  Gray,  400. 
In  the  present  case,  no  damages  for  losd  or  diminution  of  rent 
can  be  implied  by  law,  beeauM  bbcIii  loss  or  diminutioii  is  not 
necessarily  caused  by  the  acts  set  forth  in  the  declaration. 

Ew^^tiaM  sustained. 


James  Gorman  &  another  v^.  Emerson  Wheeler. 

A  factor,  who  tiikee  «  xnwimaty  mM  fiir  ^goeds  «»ld  on  aocQunt  of  hie  cotydj^ov*  «Q<t  giToe; 
him  reasonable  notice  of  this  and  of  the  subsequent  insolTency  of  the  purcba^erydoet  not, 
hj  proving  the  note  under  the  insolvent  la'ws  and  taking  a  dividend  thereon,  render  him- 
self liable  for  the  full  amount  of  the  note,  if  ho  uses  teioliahia  can  and  akHI;  although 
the  eonsignor  reaidas  in  anothar  4tat%  ftnd.hia  claiiaAgauiit  the  purchaser,  if  not  prered, 
would  not  be  barred  by  the  discharge  in  insolvency. 

Action  of  oontra^ot  to  recover  the  proceeds  of  good»  received 
by  the  defendant  in  Boston  m  a  ooniiaiaaion  moichanty  and  sold 
by  him  there  on  acoowit  of  the  pleinttlby  who  weee  oitizeDS  of 
New  York* 

/  At  the  trial  in  the  eaperior  oaort  of  Suflblk  at  November  term 
1855,  it  appeared  that  tiie  defeodant  sold  the  goode  on  a  cnedit 
of  sixty  days  to  tbe  firm  of  Hood  &  Benti  who  were  then  in 
good  credit,  and  took  their  promissory  note  for  the  priee,  paya* 
bk  to  himself  or  order ;  that  before  tiie  maturity  of  the  note 
Blood  &;  Bent  faUeds  end  took  thi^  benefit  of  the  insolvent  law 
of  Massachusette,  aad.  obtained  their  eertifiieate  of  diaobaigey 
and  the  defendant  proved  the  .note  n^der  the  proceedings  in 
iusolvency  against  their  eatateyiond  received  a  divktend  of  thirty 
per  cent,  thereon ;  that  the  defendant  wee  laigely  in  advance 
to  the  plaintiffii,  and  the  plaiattSi  owed  him  more  than  the 
amount  of  the  note,  when  h^  proved  the  daim  in  ineolveocy ; 
and  that  he  evbseqaently  rendered  an  acoonnt  thereof  to  the 
plaintiSi,  charging  back  the  amoont  of  sale  and  cgteditiiig  the 
dividend  received* 
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The  plaintifi&  contended  that  the  defendant  by  so  proving  the 
note  hftd  made  himself  liable  therefor,  unless  he  could  prove 
that  he  was  authorized  by  the  plaintiffs  so  to  do. 

But  Nebanj  C.  J.  instracted  the  jury  ^<  that  when  the  pur- 
chasers of  the  goods  became  insolvent  affcer  the  sale,  it  became 
the  duty  of  the  defendant  within  a  reasonable  time  to  give 
notice  of  the  transaction  and  of  the  insolvency  to  his  consignors, 
the  plaintiffs;  that  if,  in  giving  snch  notice,  be  received  any 
instructions,  he  was  bound  to  follow  them ;  but  if  he  received 
no  instructions,  then  he  was  bound  to  use  all  reasonable  care 
and  skill  in  managing  the  debt  against  the  purchasers,  for  the 
Dcst  advantage  of  his  consignors.  He  must  not  compromise  the 
rights  of  the  plaintiffs,  if  by  the  use  of  reasonable  and  proper 
care  and  skill  he  could  avoid  it ;  if  he  failed  in  these  duties^ 
then  the  plaintiffs  could  recover  the  amount  of  the  sale.  But  if 
the  defendant  had  taken  the  note  according  to  the  express  direc- 
tion of  the  plaintiffs,  or  bad  taken  it,  in  the  absence  of  any 
instructions,  according  to  the  usage  of  trade,  and  his  principals, 
after  notice,  gave  no  instmetions  <a«  to  what  conrse  was  to  be 
pursued,  the  defendant  could  then  prove  the  note  in  the  ordinary 
conrse  of  proceedings  in  insolvency,  and  receive  a  dividend  for 
the  benefit  of  his  principals,  provided  he  in  doing  so  acted  with 
good  faith,  and  with  poroper  prudence,  care  and  diligence  for  the 
best  interests  of  his  consignors ;  and  the  miere  proof  of  the  debt 
would  not  make  him  responsible  for  the  amount."  The  jury 
returned  a  verdict  for  the  defendant,  and  the  plaintiffs  alleged 
exceptions. 

Hi  J.  Warner,  for  the  plaintiffs,  cited  Blackman  v.  Oreen,  34 
Verm.  17 ;  Story  on  Agency,  §§  403,  413,  446 ;  2  Kent  Ck)m. 
(6th  ed.)  623 ;  West  Boybton  Manuf.  Co.  v.  Searfe,  15  Pick.  230. 

H,  F.  Duranty  for  the  defendamt 

Thomas,  X  The  only  pcnat  of  the  exceptions  relied  upon  at 
the  argument  was  to  the  instructions  of  the  court  below  upon 
the  power  and  right  of  the  defendant  to  prove  the  debt  in  insol- 
vency. The  goods  were  properly  sold  upon  credit;  the  note 
well  taken  in  the  name  of  the  consignee ;  the  consignee  was 
greatly  in  advance  to  the  consignors.    The  purchaser  of   the 
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goods  and  maker  of  the  note  having  gone  into  insolvency,  what 
might  and  should  the  consignee  do  with  this  note  against  the 
insolvent? 

The  court  below  instracted  the  jury,  in  substance,  that  the 
consignee  was  bound  to  give  notice  to  the  consignors  of  the 
note  and  of  the  insolvency  of  the  maker,  and  to  follow  any 
instructions  he  might  receive  from  the  consignors,  but,  if  he 
failed  to  receive  any,  to  use  all  reasonable  care  and  skOl  in  col- 
lecting the  debt  for  the  consignore,  and  if,  acting  in  good  faith 
and  with  prudence  and  care  for  the  best  interests  of  the  con- 
signors, he  proved  the  note  in  insolvency,  such  proof  would  not 
make  him  responsible  for  the  amount  of  the  note. 

Of  these  instructions  the  plaintiii&  surely  had  no  just  ground 
of  complaint  Whether  they  contract  and  abridge  the  rights  of 
the  defendant  it  is  not  necessary  to  determine.  There  could 
not  well  be  an  absolute  rule  that  the  consignee  should  or  should 
not  prove  a  claim  like  this  in  insolvency.  The  question  as  be- 
tween him  and  the  consignors  must,  it  would  seem,  be  always 
one  of  good  faith  and  reasonable  diligence  in  the  collection  of 
the  debt. 

A  point  was  made  in  the  argument,  which  does  not  appear 
to  have  been  suggested  at  the  trial,  that  as  the  consignors  virere 
citizens  of  another  state,  and  the  note  was  not  in  terras  payable 
in  this  commonwealth,  the  debt,  if  not  proved  in  insolvency, 
would  not  have  been  discharged.  The  place  of  payment  of  the 
note  does  not  clearly  appear  by  the  bill  of  exceptions.  But 
assuming  that  fact  to  be  as  stated,  yet  as  upon  failure  to  prove 
the  debt  there  could  be. no  dividend,  the  effect  of  the  discharge 
was  one  only  of  the  facts  to  be  weighed  in  determining  what 
due  diligence  in  the  coUection  of  the  debt  required. 

The  case  cited  by  the  defendant,  of  Blackman  v.  Oreen^  24 
\^erm.  17,  does  not  seem  to  us  to  conflict  with  the  instructions 
given  to  the  jury  in  the  court  below.  The  case  proceeded  upon 
the  ground  that  no  notice  wbb  given  to  the  consignor,  and  no 
opportunity  given  to  discharge  the  lien  of  the  consignee  upon 
the  note.  Exceptions  overmled. 
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Edwabo  Houghton  vs.  John  Wilson. 

A  constable  who  arrwts  a  debtor  on  exeeation  and  commits  bin  to  jail,  but  leaves  no  copy 
of  the  execution  with  the  jailer,  who  therefore  refuses  to  receive  and  detain  him,  cannot 
arrest  him  agun  on  the  same  execution. 

Action  of  tobt  for  assault,  battery  and  false  imprisonment. 
At  the  trial  in  the  superior  court  of  Suffolk  at  November  term 
1856,  it  appeared  that  the  defendant,  a  constable  of  the  city  of 
Boston,  arrested  the  plaintiff  on  a  writ  of  execution,  and  took 
him  to  the  jail,  but  that  the  jailer  refused  to  receive  and  detain 
the  plaintiff,  because  the  defendant  had  delivered  to  him  no 
copy  of  the  process  under  which  the  plaintiff  was  arrested  ;  and 
that  subsequently  the  defendant  again  took  the  plaintiff  to  the 
jail  and  committed  him.  There  was  contradictory  evidence 
whether  the  plaintiff  went  voluntarily  to  the  jail  with  the  defend- 
ant the  second  time  to  test  the  validity  of  the  first  arrest  Abbott^ 
J.  instructed  the  jury  that  if  the  second  arrest  and  commitment 
were  voluntarily  submitted  to  by  the  plaintiff,  he  could  not 
maintain  the  action  ;  but  that  if  the  plaintiff,  although  not  re- 
sisting the  officer,  went  to  the  jail  against  his  will,  and  did  not 
intend  to  waive  his  right  to  exemption  from  the  second  arrest, 
he  was  entitled  to  recover.  The  jury  returned  a  verdict  for  the 
plaintiff,  and  the  defendant  alleged  exceptions. 

W.  L.  Bnrl^  for  the  defendant,  cited  Appleby  v.  Clark^  10 
Mass.  69 ;  Brown  v.  Oetchellj  11  Mass.  13 ;  Gaffe  v.  Graffam^ 
11  Mass.  183 ;  Little  v.  Newburyport  Bank^  14  Mass.  443 ;  Lan* 
sinff  V.  Fleetj  2  Johns.  Cas.  3 ;  3  Steph.  N.  P.  2025 ;  Sheriff  of 
Essex^s  case^  Hob.  202 ;  Btixton  v.  Homej  1  Show.  174 ;  Ravens- 
croft  V.  Eyles,  2  Wils.  295;  Trevillian  v.  Roberts,  1  Rol.  Ab. 
307. 

J.  C  Park,  for  the  plaintiff. 

Dewey,  J.  The  ruling  that  if  the  defendant  had  no  legal 
right  to  make  a  second  arrest  of  the  plaintiff,  and  commit  him 
to  jail,  yet  if  the  arrest  and  commitment  were  voluntarily  sub- 
mitted to  by  the  plaintiff,  then  he  could  not  maintain  the  action, 
31  • 
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was  safficiently  favorable  to  the  defendant     Bat  that  defence 
failed  upon  the  facts,  as  was  found  by  the  jury. 

The  case  then  stood  thus:  The  defendcuit,  as  a  constablci 
had  arrested  the  plaintiff  and  taken  him  to  jail,  and  omitted  to 
leave  with  the  jailer  any  copy  of  the  process  by  which  he  had 
been  arrested,  and  under  which  he  was  to  be  detained  a  prisoner. 
Under  these  circumstances,  when  the  prisoner  was  permitted  to 
go  at  large  without  any  commitment,  it  was  an  escape  from  the 
constable  and  not  from  the  jailer,  although  the  jailer  refused  to 
receive  and  detain  him.  In  point  of  fact,  he  had  not  recdved 
him,  and  the  escape  by  being  permitted  to  go  at  large  was  an 
escape  from  the  custody  of  the  constable.  It  was  also  a  vol- 
untary escape,  and  being  such,  the  same  officer  could  not  again 
arrest  him  on  the  same  execution.  By  making  such  second  ar- 
rest he  became  a  wrongdoer,  and,  having  committed  him  wrong- 
fully, was  properly  held  responsible  for  the  arrest  and  the  deten- 
tion by  virtue  thereof.  Exceptions  overruledL 


Herbert  B.  Newhall  vs.  Enoch  Paioe  &  another. 

The  liability  of  a  person  who  negligently  receives  goods  not  directed  to  htm  Is  the  same  ■• 

that  of  a  bailee  for  hire  or  reward. 
A  contingent  benefit  is  a  suiBcient  consideration  for  nndeitaking  a  bailment. 

Action  of  contract,  with  a  count  in  tort,  to  recover  the 
veJue  of  merchandise  sent  from  Portland,  Maine,  by  steamboat 
to  Boston,  marked  "  H.  B.  Newhall,  Saugus,  care  R.  M.  Morse, 
South  Market  St  Boston,"  and  lost  under  the  following  circum- 
stances :  <^  Upon  its  arrival  in  Boston  it  was  delivered  to  the 
teamster  of  the  steamboat  company,  who  took  it  to  the  defend- 
ant's store,  where  was  the  order  box  of  an  expressman  who  ran 
an  express  to  Saugus.  As  this  expressman  did  not  run  to  that 
part  of  Saugus  where  the  plaintiff  lived,  he  told  another  ex- 
pressman, George  Towne,  who  kept  a  box  in  another  part  of 
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the  city,  and  went  by  the  plaintiff's  honse,  to  call  and  take 
the  marchandise.  Towne  called,  paid  the  ireight  bill,  and  the 
defeQdants  could  not  then  find  the  merchandise.  The  only 
compensation  received  by  the  defendants  for  receiving  and  stor- 
ing merchandise  left  for  expressmen,  and  for  allowing  expressmen 
to  have  boxes  in  their  store,  was  the  advantage  in  bringing  them 
business.     The  defendants  kept  a  liquor  store.'' 

At  the  trial  in  the  superior  court  of  Suffolk  at  January  term 
1857  before  Huntington^  J.,  after  pifoof  of  the  above  facts,  the 
plaintiff  asked  the  court  to  rule  that  this  was  a,  compensation 
sufiicient  to  make  the  defendants  bailees  for  hire ;  and  that  the 
defendants  were  strangers  to  the  merchandise,  inasmuch  as  it 
was  improperly  delivered  to  them,  and  could  not  excuse  them- 
selves from  liability  by  proof  of  ordinary  care  and  diligence ;  but 
that  they  were  liable  although  there  was  no  want  of  ordinary 
care  on  their  part 

The  court  instructed  the  jury  'Uhat  if  the  niierchandise  was 
received  and  delivered  to  be  kept  for  hire  or  reward  by  the  de- 
fendants, they  would  be  bound  to  use  ordinary  care  and  pru- 
dence ;  that  it  was  not  necessary  that  the  hire  or  reward  should 
be  for  cash ;  that  the  storage  might  be  taken  for  other  considera- 
tion than  money  ;  but  that  it  should  be  for  some  certain  benefit, 
and  not  a  mere  contingent,  uncertain  and  indirect  benefit  or  ex- 
pectation of  benefit ;  that  if  the  merchandise  was  delivered  to 
the  defendants  on  their  voluntary  undertaking  to  take  care  of  it, 
without  reward,  their  duty  woujd  be  to  es^ercise  such  care  and 
prudence  as  they  would  use  in  their  own  affairs,  and  the  plain- 
tiff could  not  recover  without  proof  of  fraud  or  gross  negligence ; 
but  that  if  the  defendants  were  negligent  in  receiving  goods  not 
directed  to  them,  in  the  iranner  stated  in  evidence,  they  would 
be  bound  to  use  ordinary  care  and  prudence  in  the  same  degree 
as  if  they  had  received  and  kept  them  for  hire  or  reward ;  and 
that  the  burden  of  proof  was  on  them  to  show  such  care  and 
diligence."  The  jury  returned  a  verdict  for  the  defendants,  and 
the  plaintiff  alleged  exceptions. 

EL  C.  HtUchinSi  for  the  plaintiff 

J.  C.  Parkf  for  the  defendants. 
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BiGBLOw,  J.  The  only  error  in  this  case  was  in  the  instruo- 
tions  given  to  the  jury,  and  consisted  in  telling  them  that  the 
defendant  could  not  be  considered  a  bailee  for  hire  unless  his 
compensation  was  for  some  certain  benefit  to  himself,  and  that 
a  mere  contingent,  uncertain  and  indirect  benefit  would  not 
constitute  such  a  consideration  as  was  necessary  to  establish  a 
contract  of  bailment  for  hire  or  reward.  This  was  stating  the 
proposition  more  broadly  than  the  rules  of  law  will  warrant 
A  person  becomes  a  bailee  for  hire  when  he  takes  property  into 
his  care  and  custody  for  a  compensation.  The  nature  and 
amount  of  the  compensation  are  immaterial.  The  law  will  not 
inquire  into  its  sufficiency  or  the  certainty  of  its  being  realized 
by  the  bailee.  The  real  question  is.  Was  the  contract  made  for 
a  consideration  ?  If  so,  then  it  was  a  locatum  and  not  a  de^ 
positum,  and  the  defendants  were  liable  for  a  want  of  ordinary 
care.  The  general  rule  as  to  the  consideration  of  a  contract  is 
well  understood,  and  is  the  same  in  case  of  bailments  as  in  all 
other  contracts.  The  law  does  not  undertake  to  determine  the 
adequacy  of  a  consideration.  That  is  left  to  the  parties,  who 
are  the  sole  judges  of  the  benefits  or  advantages  to  be  derived 
from  their  contracts.  It  is  sufficient  if  the  consideration  be  of 
some  value,  though  slight,  or  of  a  nature  which  may  enure  to 
the  benefit  of  the  party  making  the  promise.  Haigh  v.  Brooks^ 
10  Ad.  &  EL  320,  and  2  P.  &  Dav.  484.  Latvrence  v.  McCal- 
tnonty  2  How.  452.  Hubbard  v.  CooUdge^  1  Met  92.  Where 
such  a  consideration  exists,  a  contract  cannot  be  said  to  be  a 
nudum  pactum^  nor  a  bailment  a  gratuitous  undertaking. 

Exceptions  sustained. 
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William  R.  Carnes  vs.  John  C.  Nichols. 

A  person  who  bais  illegally  detained  goods,  which  the  ovmer  has  since  agreed  to  accept 
and  send  for,  is  not  liable  for  their  destruction  bjr  fire  without  his  fault,  after  the  owner 
has  had  a  reasonable  time  to  remove  them. 

Action  of  tort  against  a  wharfinger  for  the  conversion  of 
fifteen  sticks  of  mahogany,  part  of  a  lot  of  thirty  two  sticks 
purchased  by  the  plaintiff  of  Grace,  the  consignee  of  the  ma- 
hogany, while  lying  on  the  defendant's  wharf.  Trial  and  ver- 
dict for  the  plaintiff  in  the  superior  court  of  Sufiblk  at  March 
terra  1856,  before  Nelson^  C.  J.,  to  whose  rulings  the  defendant 
alleged  exceptions.    The  facts  appear  in  the  opinion. 

W.  L.  Burt^  for  the  defendant. 

G.  O.  Shaituck,  (P.  W.  Chandler  with  him,)  for  the  plaintiff, 
cited  Greenfield  Bank  v.  Leavitty  17  Pick.  1,  and  Curtis  v.  Ward^ 
20  Conn.  204. 

Thomas,  J.  This  is  an  action  of  tort  (trover)  for  the  conver- 
sion of  a  lot  of  mahogany,  the  property  of  the  plaintifE  Of  the 
conversion  of  the  property  by  the  defendant  no  question  seems 
to  have  been  made.  The  plaintiff  purchased  the  property  of 
one  Grace.  He  demanded  it  of  the  defendant.  The  defendant 
refused  to  deliver,  and  claimed  to  retain  it  till  certain  charges 
upon  it  were  paid.  What  the  charges  were  does  not  appear, 
but  both  parties  assume  that  they  were  not  valid.  Grace,  of 
whom  the  plaintiff  purchased,  arranged  the  matter  as  to  the 
charges  with  the  defendant,  and  the  plaintiff  was  informed  he 
could  have  the  mahogany.  He  might  have  declined  to  take  it, 
and  have  recovered  of  the  defendant  its  value.  He  did  not  de- 
cline to  take  it.  He  directed  a  teamster  to  get  the  mahogany 
and  carry  it  to  his  mill  The  teamster  went,  on  the  same  day, 
to  the  wharf^  and  took  one  load  of  seventeen  sticks,  selecting 
the  smaller  sticks  for  his  convenience  in  the  carrying  of  them. 
The  defendant  made  no  objection  to  the  removal  in  such  man- 
ner or  times  as  the  plaintiff  saw  fit  The  teamster  did  not 
remove  the  remaining  fifteen  sticks  of  the  mahogany,  but  de- 
layed removing  them,  for  reasons  of  his  own  convenience,  till  the 
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eifteraoon  of  the  next  day,  when  they  were  destroyed  by  a  fire 
which  occurred  without  fault  of  the  defendant.  After  the  fire 
the  plaintiff  made  a  demand  for  the  fifteen  sticks  destroyed  by 
the  fire.  Upon  these  facts  the  defendant  asked  the  court  to 
instruct  the  jury  as  follows : 

1st.  "  That  if  they  were  satisfied  that  the  first  detention  of 
the  mahogany  for  the  alleged  charges  on  it  by  the  defendant 
was  illegal,  that  was  a  convecsion  of  the  whole  lot,  and  the 
plaintiff  might  have  refused  to  receive  any  part  of  it  afterwaxds, 
and  the  defendant  would  hare  been  liable  far  the  whole  lot 
But  if  the  plaintiff  afterwaixls  was  permitted  by  the  defendant 
to  receive,  and  thereupon  directed  his  agent,  the  teamster,  to  go 
and  get  the  whole  lot,  there  being  no  arrangement  or  direction 
by  the  plaintiff  that  a  peui  only  should  be  taken,  it  was  a  return 
and  acceptance  of  all  that  the  plaintiff  directed  his  agent  to  take 
and  remove,  and  the  defendant  was  entitled  to  have  the  value 
of  that  in  mitigation  of  damages,  unless  the  plaintiff  was  pre- 
vented by  want  of  time,  or  cireomstanoes  beyond  the  plaintiff's 
control,  from  removing  the  whole." 

2d.  ^^  That  if  they  were  satisfied  that  the  first  detention  of  tba 
whole  lot  of  mahogany  by  the  defendant  was  illegal ;  but  that, 
after  the  arrangement  between  the  defendant  and  Grace,  the 
plaintiff  received,  and  directed  his  agent  the  teamster  to  remove 
the  whole  lot^  there  being  no  distiaction  made  by  the  plaintiff  or 
the  defendant  as  to  the  part  deliveied  and  received ;  and  the 
plaintiff  proceeded  thereupon  to  remove  the  mahogany,  and  did 
remove  such  part  as  be  chose,  and  might  have  removed  the 
whole,  but  left  a  part  on  the  defendant's  wharf  fof  his  own  con- 
venience, whereby  soch  remaining  part  was  destroyed  by  an 
accident  without  any  fault  of  the  defendant ;  the  defendant  was 
entitled  to  have  deducted  fioom  the  damages  for  the  first  conver- 
sion the  full  value  of  the  mahogany  at  the  time  of  its  redeliv- 
ery to  the  plaintiff,  and  acceptance  by  him,  although  it  still 
remained  on  the  de&ndanf  s  wharf^  and  was  eventoally  lost  by 
the  plaintiff" 

We  think  the  instructions  prayed  for  correctly  stated  the  law 
of  the  case.    The  mahogany  retnmed  to  the  legal  possession  and 
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eontrol  of  the  plaint»£  If  reasonable  time  had  not  intervened  to 
remove  the  mahogany  before  the  fire,  the  defendant  might  poa< 
sibly  have  beep  liable  for  its  full  value.  But  if  reasonable  time 
for  removal  did  intervene-— and  of  this  there  can  be,  we  think, 
no  doubt  —  the  plaintiff's  only  daim  for  damages  would  be  for 
the  detention  of  the  goods,  or  other  injury,  before  he  resumed 
the  control  over  them.  Exceptions  mstained. 


Humphrey  Hoyt  &  another  vs.  John  P.  Robinson. 

On  tcire  facias  against  a  tnistee  io  fbreign  attacbment,  the  defendant  cannot  avail  himself 
ft>r  the  fint  time  of  the  oljecttoii  that  th«  money  in  hb  hands  is  due  from  him  jointly 
with  another  person,  upon  whom  no  servioe  was  made,  althongh  he  was  named  in  the 
original  writ;  even  if  the  money  has  since  been  attached  by  another  person. 

SoiRB  FAOiAB  agftiust  the  defendant  as  trustee  of  Jonathan 
Smith.  The  defendant,  who  hc^  not  answered  the  original 
writ,  now  answered  that  at  the  time  of  the  service  of  that  writ 
on  him  he  had  not  individually  any  goods,  effects  or  credits  of 
Smith  in  his  hands  or  possession ;  that  there  was  a  certain  sum 
due  to  Smith  from  the  firm  of  Eimball  &  Robinson,  composed 
of  Aaron  Kimball  and  this  defendant,  but  no  service  was  made 
on  Kimball,  although  residing  in  the  Commonwealth  and  named 
as  a  trustee  in  the  original  writ;  and  that  since  the  service  of 
that  writ,  Charles  H.  CairoU  had  commenced  an  action  against 
Smith  and  summoned  Kimball  Ac  Robinson  as  trustees,  which 
bad  been  duly  entered  in  coiHt,  and  in  which  the  partnership  had 
duly  appeared  and  answered. 

The  superior  court  of  Suffolk  gave  judgment  for  the  defend- 
ant, on  payment  of  costs,  and  the  plaintifb  appealed. 

H,  C.  Huitchins^  for  the  plaintiffs^  cited  Parker  v.  Danforth^ 
16  Mass.  303 ;  Sigoumey  v.  Stockwell^  4  Met  518 ;  Wilcox  v. 
Mills,  4  Mass.  218 ;  Cush.  Tr.  Pro.  §§  93, 355 ;  Springfield  Card 
Manuf.  Co.  v.  Westr  1  Cash.  888;  HtUl  v.  Young,2  Pick.  80; 
Rev.  Sts.  c.  109,  ^  41. 
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A.  H.  Fiske^  for  the  defendant  The  defendant  must  be  dia* 
charged : 

1st  Because,  in  order  to  make  an  effectual  attachment  of  the 
property  of  a  debtor  in  the  hands  of  a  partnership,  all  the  part- 
ners residing  in  this  commonwealth  must  be  summoned  as 
trustees.  Jewett  v.  Bacon^  6  Mass.  62.  Kidder  v.  Packard^  13 
Mass.  80.  Parker  v.  Dmforth,  16  Mass.  302.  Nash  v.  Brophpy 
13  Met.  476.  Warren  v.  Perkins,  8  Cush.  618.  Rix  v.  EUiot, 
1  N.  H.  184.  In  Hathaway  v.  Russell,  16  Mass.  473,  the  persona 
summoned  as  trustees,  or  who  owed  the  debt  intended  to  be 
attached,  were  not  partners,  and  did  not  owe  the  debt  as  part- 
ners ;  but  were  tenants  in  common  of  a  shop.  If  they  are  to  be 
deemed  partners,  that  case  has  been  overruled  by  the  subsequent 
decisions,  or  the  law  has  been  changed.    Rev.  Sts.  c.  109,  §  41. 

2d.  Because  the  rights  of  another  party  have  intervened,  the 
validity  of  whose  attachment  cannot  depend  upon  the  trustee 
in  the  former  suit  appearing  at  the  return  term  of  the  writ  or 
pleading  in  abatement  The  plea  or  answer  in  abatement  is 
taken  away  by  the  practice  act     jS^.  1852,  c.  312,  §  56. 

BiGELow,  J.  The  objection  that  the  trustee  could  not  be 
held  liable  for  the  money  in  his  hands  belonging  to  the  principal 
defendant  in  the  original  action,  because  it  was  not  due  from 
him  alone,  bat  from  himself  and  his  copartner  jointly,  would 
have  been  valid,  if  seasonably  taken.  Jewett  v.  Bacon,  6  Mass. 
60.  Nash  V.  Brophy,  13  Met  476.  Warren  v.  Perki$is^  8 
Cush.  618. 

But  the  omission  to  summon  a  joint  contractor  as  trustee  ia 
properly  matter  in  abatement,  and  if  the  person  summoned  as 
trustee  desires  to  avoid  the  process  on  this  ground,  he  must 
avail  himself  of  the  objection  in  answer  to  the  original  process. 
He  cannot  do  it  on  the  sdre  facias.  This  was  distinctly  ad- 
judicated in  Hathaway  v.  Bussell^  16  Mass.  474.  The  pro- 
vision in  the  Rev.  Sts.  c.  109,  §  41,  that  a  trustee  shall  be 
permitted  on  sdre  facias  to  plead  and  prove  any  matter  that 
may  be  necessary  or  proper  for  his  defence  in  the  suit  on  the 
sdre  fadasj  was  not  intended  to  open  the  door  for  the  trus- 
tee to  plead  matters  in  abatement  to  the  original  suit     Suck 
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matters  are  neither  necessary  nor  proper  to  the  defence  of  the 
suit  on  the  scire  facias.  Being  technical  and  dilatory  in  their 
nature,  they  must,  on  the  well  settled  principles  of  the  law  be 
insisted  on  in  an  early  stage  of  the  case.  Pratt  v.  Sanger^  4 
Gray,  88.  All  matters  which  properly  go  to  the  merits  of  the 
suit  against  the  trustees  can  be  availed  of  in  defence  to  the 
scire  facias  under  the  provisions  of  the  statute  above  cited. 
But  the  original  suit  and  the  scire  facias  under  the  trustee 
process  constitute  only  one  continued  and  connected  course 
of  proceedings;  and  it  would  be  a  violation  of  principle  to 
permit  a  technical  defencey  like  the  nonjoinder  of  a  co-contractor 
with  the  person  summoned  as  trustee,  to  prevail,  when  it  was 
not  pleaded  until  the  last  stage  in  the  proceedings  had  been 
nearly  reached. 

It  does  not  appear  that  the  trustee  has  changed  his  situation, 
or  in  any  way  suffered  by  the  omission  to  summon  his  copartner 
to  answer  in  the  suit.  The  commencement  of  another  suit  subse- 
quently to  the  original  action  in  this  case,  in  which  the  members 
of  the  copartnership  are  duly  summoned  as  trustees,  cannot  affect 
the  liability  of  the  trustee  in  this  action.  Being  legally  charge- 
able as  trustee  in  this  suit,  he  cannot  be  held  liable  in  another 
action  for  the  money  which  he  has  been  compelled  to  pay  on 
execution  issued  in  this  one.  Trustee  charged. 


Sa^mvel  D.  Greenwood  vs.  Lake  Shore  Railroad  Company. 

The  incorporation  of  defettdants  toed  aa  a  corporation  may  be  denied  after  they  liave  ap- 
peared generally  and  filed  an  affidavit  of  merita. 

In  an  action  of  tort  the  defendants,  alleged  in  the  writ  to  be  a 
foreign  corporation,  after  filing  an  affidavit  of  merits,  answered, 
denying  their  legal  incorporation. 

By  the  officer's  return,  it  appeared  that  service  was  made 
upon  the  supposed  agent  of  the  defendants,  and  a  chip  at 
tached  as  their  property. 

VOL.  X  32 
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At  the  trial  in  the  superior  court  of  Suffolk  at  November  term 
1856,  the  defendants  requested  the  court  to  rule,  that  the  plain- 
tiff must  first  produce  and  prove  the  act  of  inccxporation  of  the 
defendants,  and  objected  to  other  evidence  being  put  in  before 
such  proof;  and.contended  that  the  plaintiff  could  not  maintain 
his  action  without  it.  But  Abbott^  J.  ruled  ^  that  a  general  ap- 
pearance and  filing  an  affidavit  of  merits  was  sufficient,  without 
proving  the  act  of  incorporation ;  and  that  after  such  appear- 
ance and  affidavit  of  merits  the  defendants  could  not  in  this 
action  deny  that  they  were  a  corporation.''  The  jury  returned  a 
verdict  for  the  plaintiff  and  the  defendants  alleged  exceptions. 

J.  H.  Bradley^  for  the  defendants,  cited  Middlesex  Husband' 
men  Sf  Manufacturers  v.  Davis^  3  Met  137 ;  Narroffansett  Bank 
V.  Atlantic  Silk  Co.  3  Met  288 ;  Thwnsend  v.  Baptist  (Murch  in 
Lowell^  6  Cush.  281,  &  cases  cited ;  Whitmore  v.  Cbngregatumal 
Society  in  Plymouth,  2  Gray,  306  ;  BentkaU  v.  HUdreihy  2  Gray, 
288 ;  Gould  PI.  c,  6,  §  138. 

H.  K  Dvranty  for  the  plaintiff  The  defendants,  by  ap- 
pearing generally  by  attorney  as  a  corporation,  and  as  snch 
filing  an  affidavit  of  defence  upon  the  merits,  and  answering  on 
the  merits,  have  admitted  that  they  are  a  corporation,  and  can- 
not afterwards  say  that  they  are  not,  or  call  upon  the  plaintiff 
to  prove  that  they  are.  Oilbert  v.  Nantucket  Banky  5  Mass.  97. 
Stone  V.  East  Berkshire  Congregational  Society^  14  Verm.  86.  ] 
Kyd  on  Corp.  285. 

Dewey,  J.  The  ruling  of  the  superior  court,  that  after  an 
.  entry  of  a  general  appearance  on  the  docket,  and  the  filing  of 
an  affidavit  of  merits,  or  in  the  language  of  the  statute,  {St. 
1852,  c.  312,)  that  the  party  "  verily  believes  that  the  defendants 
have  a  substanticd  defence  to  the  action  on  its  merits,"  it  was  not 
competent  for  the  defendants  in  their  answer  to  deny  that  they 
were  a  legal  corporation  and  raise  that  issue,  was  erroneous. 
Such  defence  was  open  to  the  defendants,  and  was  properly 
raised  in  their  answer.  The  entry  of  a  general  appearance 
operated  as  a  waiver  of  all  objections  to  the  want  of  a  proper 
service  of  the  writ  upon  the  defendants,  but  did  not  affect  the 
defence  upon  the  merits.  Exceptions  sustained. 
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LOTAN    GaSSETT  vs.   JONATHAN    CoTTLE. 

After  judgment  has  been  rendered  in  the  superior  court,  and  exceptions  allowed,  though 
not  entered  in  this  court,  the  superior  court  cannot  enter  final  judf^nent;  but  the  original 
judgment  may  I>e  affirmed  by  this  court  on  oomphiint  under  the  Rev.  Sts.  c.  82,  §  14. 

Replevin.  At  January  term  1856  of  the  superior  court  of 
Suffolk,  the  defendant  obtained  a  verdict,  and  a  judgment  for 
the  return  of  the  goods  replevied,  and  the  plaintiff  alleged  ex- 
ceptions to  the  rulings  of  the  court,  ^nd  the  case  was  continued 
until  November  term  1866,  when  bis  exceptions  were  allowed. 
At  January  term  1857,  on  motion  of  the  defendant,  the  former 
judgment  was  vacated  and  the  case  brought  forward  and  judg- 
ment enterei]  as  of  that  term.  The  plaintiff  appealed  to  this 
court. 

W.  L.  Burt^  for  the  plaintiff. 

G.  E.  Bettofiy  fot  the  defendant 

Dewey,  J.  The  judgment  of  the  superior  court,  rendered 
at  January  term  1857,  which  is  now  made  the  subject  of  an 
appeal  for  error  in  matter  of  law  apparent  on  the  record,  cannot 
properly  be  affirmed.  Upon  inspection  of  the  record  of  the  pro- 
ceedings in  this  case,  it  appears  that  at  November  term  1856 
exceptions  to  the  ruling  of  the  presiding  judge  on  the  trial  of 
the  case,  having  been  previously  duly  filed  by  the  counsel,  were 
allowed  and  signed  by  the  judge.  This  having  been  done,  the 
case  was  thereby  removed  from  the  further  action  of  the  supe- 
rior court,  and  the  proceedings  were  to  be  before  this  court; 
either  upon  a  hearing  upon  the  bill  of  exceptions,  if  duly  en- 
tered; or  by  affirmation  of  the  judgment  of  the  court  below, 
upon  complaint  duly  filed  by  the  other  party,  if  the  party  taking 
the  exceptions  failed  to  enter  the  same.  Rev.  Sts.  c.  82,  §§  12-14. 
In  this  state  of  the  case,  the  proceedings  of  the  superior  court  at 
January  term  1857  were  unauthorized,  that  court  having  no  fur- 
ther jurisdiction  in  the  case.  The  result  is  therefore  that  the 
judgment  then  rendered  was  erroneous,  and  must  be  reversed 
for  that  cause 
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Under  Rev.  Sts.  c.  81,  §§  34,  35,  and  c.  82,  §  14,  it  will  be  still 
open  to  the  party  to  apply  for  further  proceedings,  by  way  of 
petition  to  enter  a  complaint  for  an  affirmance  of  the  judgment 
of  a  former  term,  in  reference  to  which  the  exceptions  were  filed 
and  allowed.  Judgment  of  Jafmary  term  1867  reversed. 

Upon  a  subsequent  complaint  of  the  defendant,  praying  for 
the  entry  of  the  action  in  this  court,  and  the  affirmation  of  the 
judgment  rendered  by  the  superior  court  at  November  term 
1856,  that  judgment  was  affirmed,  the  defendant  taking  no 
costs  since  January  term  1856. 

Betton,  for  the  defendant. 

J.  A.  Andrew  4*  Burtj  for  the  plaintiff. 


Ensign  B.  Rogers  vs.   George  H.  Sawin. 
Same  vs.   Same. 

By  the  law  of  Massachusetts,  befora  SL  1852,  c.  144,  the  mere  nninterrnpted  coatinuanoa 
for  more  than  twenty  years  of  a  window  with  a  projecting  sill,  oyerlooking  the  land  of  an- 
other, did  not  necessarily  create  any  easement  of  light  or  air. 

Actions  op  tort  for  entirely  darkening,  by  building  and 
continuing  a  wall,  an  ancient  window  in  a  house  in  Boston,  to 
which  the  plaintiff  alleged  the  light  and  air  should  of  right  come 
free  and  unobstructed.     The  answer  denied  the  plaintiff's  right. 

At  the  trial  in  the  superior  court  of  Suffolk  at  January  term 
1857,  before  Huntington^  J.,  the  plaintiff  v^ntroduced  evidence 
that  he  held  the  estate  by  lease  from  the  ow^er ;  that  the  win- 
dow in  question,  which  was  in  the  fourth  stdG  of  the  house, 
had  existed  uninterruptedly  from  the  year  182?  until  the  au- 
tumn of  1855,  free  and  unobstructed,  and  the\  the  defend- 
ant, in  rebuilding  his  house,  built  bis  wall  directly,  against  the 
window  in  question ;  that  the  sill  of  the  window  proi^cted  over 
the  defendant's  land  so  much  that  it  was  cut  off  by  tlJ^  builders 
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when  the  defendant  built  the  wall  complained  of;  and  that  the 
title  of  the  two  estates  had  not  been  in  the  same  person  since 
1826. 

The  plaintiff  asked  the  court  to  instruct  the  jury  that  the  free 
and  unobstmcted  use  of  the  window  for  more  than  twenty 
years  prior  to  1852,  without  interruption,  especially  if  the  sill  of 
the  window  projected  over  the  defendant's  land,  constituted  an 
adverse  use  or  enjoymeot,  the  title  of  the  two  estates  having 
been  in  different  persons  during  that  time. 

But  the  court  instructed  the  jury  "  that  the  mere  open  and 
nnobsfcructed  use  of  the  window  for  light  and  air  for  more  than 
twenty  years  prior  to  1852  without  interruption,  either  with  or 
without  the  existence  of  the  sill  and  the  state  of  the  title, 
did  not  necessarily  constitute  an  adverse  enjoyment,  so  as  to 
enable  the  plaintiff  to  recover ;  that  the  word  *  adverse '  meant 
that  the  plaintiffs  use  must  be  under  a  claim  of  right,  with  the 
knowledge  of  the  owner,  and  not  with  his  permission  ;  that  the 
plaintiff  must  have  exercised  some  right,  conflicting  with  that 
of  the  defendant,  other  and  farther  than  the  mere  ordinary  use 
of  the  window  for  the  admission  of  light  and  air ;  that  the  use 
must  work  some  wrong,  or  must  deprive  the  defendant  of  some 
beneiScial  right ;  that  the  existence  of  the  sill  was  a  fact  tending 
to  show  that  the  plaintiff  claimed  the  ase  of  the  window  ad- 
versely to  the  defendant,  and  proper  for  the  jury  to  consider 
with  the  other  evidence  in  the  case;  that,  in  considering  the 
same,  they  might  well  take  into  view  the  position  of  the  sill  and 
the  opportunities  the  defendant  had  of  knowing  of  its  existence ; 
and,  by  way  of  illastration,  stated  that  more  weight  might  per- 
haps be  due  to  the  fact  that  such  a  sill  existed,  if  it  was  near 
the  ground  in  a  frequent  passageway  and  in  full  view,  than  if  it 
was  very  high  up  in  the  fourth  story  of  the  plaintiff's  house  and 
over  the  defendant's  roof." 

The  jury  found  a  verdict  for  the  defendant,  and  the  plaintiff 
alleged  exceptions. 

J.  O,  Kingy  for  the  plaintiff,  cited  Lewis  v.  PHce^  2  Saund. 
176,  note ;  Cross  v.  Lewis^  2  B.  &  C.  686 ;  Moore  v.  Rawsofij  3 
B.  &  C  332;  J^Ur  v.  Wilkinson^  4  Mason,  402;  Hazard  v. 
32* 
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Robinson,  3  Mason,  2*^2 ;  Mohan  v.  Brown^  18  Wend  261 ;  Sen^ 
shaw  V.  Bean.  18  Ad.  &  El.  N.  B.  112 ;  Ba/nks  v.  American  Trad 
Society,  4  Sandf.  Ch.  464 ;  Robeson  v.  Pittenger^  1  Green  Cb.  67 ; 
Manier  v.  Myers,  4  B.  Monr.  620 ;  McOready  v.  TAom^im,  Dad- 
ley  (S.  C.)  131 ;  Oerber  v.  Gr/i*c/,  16  111.  217 ;  AMns  v.  CSki/- 
5071,  8  Met  403 ;  St.  1824,  c.  62 ;  Rev.  Sts.  c.  60,  §  27,  &  com* 
missioners'  note ;  St.  1862,  c.  144. 

E,  D.  Sohier,  for  the  defendant,  cited  3  Kent  Com.  (6th  ed.) 
448 ;  Bury  v.  Pope,  Cro.  Eliz.  118 ;  Parker  v.  Foate^  19  Wend. 
309 ;  Pierre  v.  Femaidy  26  Maiii6,  436 ;  I^ers  v.  Oemmel,  10 
Barb.  637 ;  Napier  v.  BulwirMe^  6  Rich.  811 ;  Jhgraham  v, 
Hutchinson,  2  Conn.  684 ;  GferAer  v.  Orafte/,  16  DK  217 ;  jFV)1y 
Associates  v.  Tudor,  6  Gray,  266 ;  Sargent  v.  Ballard,  %  Pick. 
251 ;  DamV/  v.  JVortt,  11  East,  371. 

Metoalp,  J.  It  is  enacted  by  St.  1862,  c.  144,  that  "  no  per- 
son, who  has  erected  or  may  erect  any  house  or  other  building 
near  the  land  of  any  other  person,  with  windows  overlooking 
such  land  of  such  other  person,  shall  by  mere  continuance  of 
such  windows  acquire  any  easements  of  light  or  air,  so  as  to 
prevent  such  other  person,  and  those  claiming  under  him,  from 
erecting  any  building  on  such  land.''  The  question  in  the  pres- 
ent cases  has,  by  this  statute,  ceased  to  be  of  practical  import- 
ance in  any  future  case.  We  shall  therefore  omit  such  a 
discussion  of  that  queistion,  as  we  might  otherwise  have  deemed 
advisable. 

By  the  English  common  law,  as  shown  by  the  authorities 
cited  by  Mr.  King,  the  open  and  uninterrupted  use,  by  the 
plaintiff,  of  the  window  in  question,  for  more  than  twenty  years 
before  the  St.  of  1862  took  effect,  constituted,  or  was  at  least 
prima  facie  evidence  of,  such  an  adverse  possession  and  use 
thereof,  as  entitled  him  to  an  easement  of  light  and  air,  and  to 
an  action  for  an  interruption  of  such  easement  by  the  defend- 
ant ;  and  this,  upon  the  ground  that  such  uninterrupted  use  and 
possession  would  warrant,  if  not  require,  a  jury  to  find  a  grant 
from  the  defendant,  at  Arom  those  under  whom  he  claims,  of  a 
right  to  such  possession  and  use.  Is  this  the  common  law  of 
Massachusetts  7    We  think  not,  and  for  the  reasons  given  in  tbo 
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Arneriean  deeisioiift  cited  by  Mr.  Sohier^  tnd  tiie  additional  case 
of  Cherrp  v.  fliftffn,  11  Maryland,  38l  The  case  cf  Pierre  v.  JPer- 
na/<2,  26  Maine,  436,  eatisfactorily  anawers  the  plaintiff 'a  aigu« 
ment  drawn  from  the  Bev.  Sts.  c.  60,  §i^  27,  38. 

The  short  grounds  erf  the  deeisions  cHed  are,  1st.  That  the 
making  of  a  window  in  one's  bcdiding,  on  his  own  land,  and 
overlooking  the  kt&d  of  his  neighbor,  is  no  encroachment  on  bia 
neighboi^s  rights,  and  thei^fore  cannot  be  regarded  as  adverse 
to  him :  2d.  That  the  EngKsh  doctrine  is  not  applicable  to  the 
state  of  things  in  this  coaotry,  aitd  woold,  if  appKed,  work  mis- 
chieTotxs  conseqaenoes  in  o«ir  cities  and  viUagea.  And  we  may 
add,  that  even  by  the  English  law,  before  iST.  2  A^  3  W.  4,  c.  71^ 
was  passed,  the  defendant  might  lawfully  have  dcoe  in  the  city 
of  London  what  he  has  done  in  Boston.  Hughes  v.  Keeme^ 
Calthrop,  41.  Jaum.  Com.  R.  273.  TmseoU  v.  Wardem  of  Mer- 
chant  Tailors'  Co.  11  Exeh.  89fi.  The  plaintiff  has  no  ground 
of  exoeptioti  to  the  instametioM  given  to  tbe  jtny, 

ExciptUms  werruled? 


RuFUs  B.  Bradford  &  another  vs.  Athrrton  H.  Stevens. 

TTAder  the  Bt.  of  ttSB,  c.  NS,  S  U,  intooiicatlBg  Vkpaan  night  Im  iold  by  My  peraoo,  thmigll 
not  himself  th«  importer,  in  the  onginal  unbrokeu  packag«8  in  which  they  were  imported, 
and  in  qaantities  not  less  than  those  prescribed  bj  the  laws  of  the  United  States. 

Id  a  book  of  original  entry,  entries  of  stfles,  begun  by  another  person,  bnt  finished  andf  th« 
qmntities  and  prices  entered  \fy  the  derk  produciag  them,  are  admissible  in  evidenga 
of  the  sales,  although  he  has  no  independent  recollection  on  the  subject;  and  copies  of 
these  entries, made  by  another  in  a  second  book,  and  Terified  by  the  witness,  are  also  ad- 
missible, in  eonnectioD  whh  Ae  first  hMk. 

Tu  an  action  in  whksh  an  auditor's  raftort  had  been  prodncad  ia  evidenoa  by  the  phuntifi^ 
the  judge  instmicted  the  juij  that  the  burden  of  proof  was  upon  the  plaintiff,  and  was 
not  satisfied  by  the  auditor's  report;  that  this  yr^s  prima  facU  eviderce,  but  might  bt 
rebutted  by  the  defendant;  that,  if  not  rebutted,  the  verdict  should  be  fto  the  plaintifi, 
but  if  on  the  whole  teatimony  there  waa  a  piepondemnce  of  evidence  in  favor  of  the  de- 
fendant, the  verdict  should  be  for  hin^  Hdd,  that  the  defendant  had  no  ground  of  ex  • 
ception. 

♦  See  Car  rig  v.  Dee^  14  Gray,  688 ;  Radcliff  v.  Mayor  j-c.  of  Brookli/n,  4 
Comst  200;  Lampman  v.  MUks,  21  N.  Y.  511 ;  Haverstick  v.  Sipe,  88  Penn. 
State  a.  868 ;  WM  v.  BM,  10  C.  B.  N.  S.  285,  2SS,  and  8  Jur.  N.  S.  SSI 
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Action  of  contract  upon  an  aooount  annexed.  The  case 
was  referred  to  an  auditor,  who  allowed  certain  items  of  intox- 
icating liquors,  not  imported  by  the  plaintiffs,  bnt  purchased  by 
them  of  the  importers  in  the  original,  unbroken  packages^  and  in 
quantities  not  less  than  the  laws  of  the  United  States  pre- 
scribed ;  and  sold  by  them  to  the  defendant  in  this  state,  without 
any  license,  after  the  passage  of  the  St*  of  1852,  c.  322,  and  be- 
fore the  passage  of  the  St.  of  1855,  c.  215,  in  the  same  packages 
and  condition  in  all  respects  in  which  they  had  been  imported. 

At  the  trial  in  the  superior  court  of  Suffolk  at  May  term  1856, 
before  Nash^  J.,  the  plainti&  offered  the  auditor's  report  in  evi- 
dence. The  defendant  contended  that  the  plaintifis  could  not 
recover  the  price  of  these  liquors.  But  the  judge  ruled  other- 
wise. 

A  clerk  of  the  plaintiffs  testified  before  the  auditor  that  he 
sold  and  delivered  to  the  defendant  several  of  the  articles  charged 
in  the  plaintiffs'  account,  and  at  the  same  time  made  entries  of 
their  weights  and  measures  in  a  book  kept  for  that  purpose, 
which  be  produced,  and  which  contained  marks  denoting  their 
delivery ;  that  he  knew  his  entries  to  have  been  accurately  and 
truly  made ;  but  had  no  recollection,  independently  of  the  book, 
of  the  times  of  sale,  or  the  quantities  and  prices  of  the  articles 
sold.  He  also  testified  that  in  one  instance,  in  his  absence,  the 
defendant's  name  was  entered  on  the  same  book  as  having  or- 
dered certain  articles ;  that  he  took  the  book  and  put  up  the  arti- 
cles, and  entered  their  weights  and  measures  upon  the  book; 
that  those  articles  with  their  weights  and  measures  were  trans- 
ferred, but  not  by  the  witness,  from  that  book  into  the  plaintiffs' 
day  book  to  the  debit  of  the  defendant ;  and  after  their  entry  in 
the  day  book  the  witness  delivered  those  articles  to  the  defend- 
ant, and  made  a  mark  against  them  on  the  day  book  indicating 
such  delivery. 

The  defendant  objected  to  the  admission  of  the  clerk's  testi- 
mony and  the  books,  and  of  the  auditor's  report  founded  thereon, 
because  the  clerk  had  no  independent  recollection  of  the  facts ; 
because  the  book  was  not  the  plaintiffs'  book  of  original  entry ; 
and  because  the  entries  of  one  transaction  were  made  by  au- 
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Other  derk.  Bat  the  judge,  npon  examinatioo  of  the  two  books 
was  satisfied  as  matter  of  fact  that  the  first  book  was  the  plain- 
tiffs' book  of  original  entries  of  charges,  and  that  in  the  instance 
last  mentioned  the  entries,  although  began  in  the  handwriting 
of  another  person,  were  finished,  and  the  qaantities,  prices, 
weights  and  measures  entered,  by  the  witness;  and  was  of  opin- 
ion that  the  entries  were  therefore  substantially  made  by  him, 
and  that  these  entries  having  afterwards  been  copied  into  the 
day  book  by  another  clerk,  and  certain  marks,  called  ^  delivery 
marks,''  affixed  to  them  by  the  witness,  that  book  was  also  ad- 
missible in  connection  with  the  first  book. 

The  jadge  further  instructed  the  jury  that  the  burden  of  proof 
was  upon  the  plaintiffs  and  was  not  satisfied  by  the  auditor's 
report  which  had  been  produced  in  evidence ;  that  this  was 
prima  fade  evidence  of  the  plaintiffs'  claim,  but  might  be 
rebutted  by  evidence  adduced  by  the  defendant ;  that  if  not 
rebutted,  the  verdict  should  be  for  the  plaintiffs  ;  and  that  if  on 
the  whole  testimony  there  was  a  preponderance  of  evidence  in 
favor  of  the  defendant,  the  verdict  should  be  for  him. 

The  jury  returned  a  verdict  for  the  plaintiflb,  and  the  defend- 
ant alleged  exceptions. 

E.  Ripley^  for  the  defendant 

O.  H.  PresUm,  for  the  plaintiffs. 

BioELow,  J.  The  clear  implication  of  Si.  1852,  r.  322,  h  14^ 
is,  that  liquors  imported  regularly  under  the  laws  of  the  United 
States,  and  contained  in  the  original  packages,  are  not  intended 
to  be  included  within  the  prohibition  and  restraints  enacted  in 
that  statute.  The  defendant  was  therefore  liable  for  the  price 
of  those  articles  which  were  proved  to  have  been  in  the  original 
and  unbroken  packages  in  which  they  were  imported,  in  quan- 
tities not  less  than  those  prescribed  by  the  laws  of  the  United 
States.  The  "  owner  and  possessor "  of  such  liquors,  and  not 
the  importer  only,  is  entitied  to  the  immunity  contemplated  by 
the  provisions  of  that  section  of  the  statute.  It  is  otherwise 
under  the  SL  of  1866,  c.  216,  which,  by  §  2,  exempts  from  the 
penalties  therein  provided  the  importer  of  foreign  liquors  only, 
and  not  those  holding  the  original  package  by  purchase  under 
him. 
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Upon  the  fftct^fetind  by  the  eoait  GoboerniagtHe  books 
before  tke  amdit(M,  we  tbiak  they  wei^  propetriy  adniitted  in  esn* 
dence ;  and  that  the  xeport  of  the  auditoc  Wft»  subcnitted  to  the 
jury  with  appropriate  oomitieiitey  to  whieb  no  Malid  objeotioa 
can  be  taken.  JBMcqifHmt  overruled. 


HsNRT  A.  WiNSHip  &  another  w.  Alohzo  F.  Nbai*b. 

U  IB  no  ground  of  exception,  that  a  party  was  aDowed  to  ask  a  ooansollor  at  law,  on  cross- 
exainfnatioh,  wHetber  he  had  not  filed  intefrogatoiiea  to  Bim  in  behalf  of  the  other 
party»  and  obtained  a  oontinitaiice  of  the  aotion  at  the  last  tertB,.and  reftucd  »  oontin»- 
ance  at  this  term,  becanse  the  partiea  themselves  would  be  made  competent  witnesses 
by  statute  before  the  next  tcnn. 

JlM'  action  of  tort  ibr  taldng'  and  eittying  «way  and  convvdng  to  the  doAkldanf  a  naa 
goods  of  the  plaintiff  cannot  be  maintained  without  proof  of  the  plaintiff's  poasessienv 
or  right  to  an  immediate  possession. 

Action  o^  torv.  The  declaration  alleged  that  <^  the'  defend- 
ant took  aod  daiEried  away  the  following'  describ^ad  goods^.tbe 
propevty  of  the  pUftintifid^  antdi  eonreiited.  them  to  his  own>  ase, 
all  of  which  being  against  the  plaintiffs'  will  aod  eoiiseatk^'  A 
schedule  of  the  property  was  annexed  to  the  dedaratiom 

At  the  trial  in  the  superior  cowft  of  Suffolk  at  May  ferra 
185&)  before  BunHng't<m,  J^  the  plaintiffs  iatrodoced  evidence 
tending  to  show  that  the  goods  were  theirs^  aiid  had  been  con- 
signed by  them  to  John  O.  Haley,  and  taken  by  the  defendant 
as  a  deputy  sheriff  on  mesne  process  against  Haley. 

A  counsellor  at  law,  and  former  cdufiBel  for  the  defendant^ 
Was  permitted^  against  the  plaintiffs'  objection^  to  testify ;  and 
upon  cross-examination,  the  plaintiffs,  in  order  to  show  the  state 
of  feeling  and  cireamstanees  under  which  he  testified,  were  al- 
lowed to  ask  him  whether  he  bad  not  filed  intooBOgatories  to  the 
plaintiffs,  and  obtained  a  Continuance  of  iUke  case  at  the  last 
term,  amd  refused  a  continuance  at  the  present  term,  after  ascer 
taining  what  the  plaintiffs'  witnesses  would  testify  upon  a  point 
testified  of  by  him,  solely  because  the  plainti&  themselvea  would 
be  competent  witnesses  at  the  next  term. 
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The  defendant's  counsel  contended  that  ^  the  plaintiffs  had  not, 
at  the  time  of  taking  by  the  defendant,  the  possession  of  the 
articles  Btted  for,  nor  the  ri^t  to  immediate  possession,  and 
could  not  therefore,  if  the  jury  found  such  to  be  the  fact,  upon 
the  pleadings  as  they  stood^  maintain  this  action.  But  the  court 
iostracted  the  juiy  that  ^  although  isooh  wms  ihe  >Jbw  bef<we  the 
new  practice  act,  it  was  not  so  now ;  and  that  it  was  not  neces- 
sary for  the  plaintiffs  to  have  actual  possession^  or  the  right  to 
immediate  possession,  if  the  jury  were  satisfied  that  they  were 
the  ^owners  at  ike  time  of  the  taUng ;  but  ttiot  the  jury  would 
Aeduot  the  value  of  the  me,  during  t^e  time  Hbey  were  not  io 
peesession,  from  the  value  «t  4Aie  time  of  ifte  taking."  The  jury 
returned  a  verdiet  for  the  plaintifb,  aoid  the  defendant  alleged  'ex- 
ceptions. 

A.  A.  Ramney^  far  the  defendant 

D.  H.  MasoHj  far  the  plaintiffs. 

Bfo«LOW,  J.  1.  The  extent  to  whtoh  the  croes-^xaminstion 
of  the  witness  should  be  carried  was  within  the  ilheretion  of 
the  judge  who  presided  at  the  tried,  and  no  exception  lies  to  the 
mode  of  Its  exerciee. 

2.  Bat  ttie  nilifig  <if  the  •court  waA  erroneous  in  xme  particu- 
lar. The  cause  of  action  set  eat  in  the  dedamtion  was  either 
in  the  nature  of  trespass  for  wrongfuTly  taking  goods  belong- 
ing to  the  plaintiffs,  or  of  trover  for  converting  them.  In  either 
case,  it  was  necessary  to  show  possession,  or  a  right  to  imme- 
diate possession  ;  otherwise,  the  evidence  wotdd  fail  to  support 
the  essential  allegations  in  the  declaration.  The  practice  act 
makes  no  change  ki  the  rules  of  evidence  applicable  to  the  vari- 
ous causes  of  action  comprehended  under  the  general  designa^ 
tion  of  actions  of  tort  IMlnsan  v.  AusHn^  2  Gray,  664.  The 
ruKng  of  tfie  court  would  have  been  correeft,  if  the  declaration 
had  been  far  the  wrongM  act  of  the  defendant  in  depriving  the 
plaint^s  of  their  reverrfonwry  right  or  ownership  in  the  property, 
subject  to  the  special  fight  or  Interest  of  Haley  therein ;  but  it 
was  erroneous  as  applied  to  the  cause  of  action  set  out  in  tlie 
dedaration.  Exoepiwm  sustained. 
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Boston  and  Mains  Railroad  vs.  Joseph  H  Bartlbtt  & 

another. 

Specific  performance  of  an  agreement  to  convey  land  to  a  railroad  corporation  will  not  be 
decreed  on  a  bill  Sn  equity  Oled  by  them  mora  than  three  yean  after  the  other  party  has 
reAiMd  to  perform  it,  and  after  they  have  located  their  road  over  other  land  including  bnt 
a  small  portion  of  this,  and  after  this  land  has  greatly  increased  in  value,  without  any 
steps  taken  by  the  corporation  meantime  to  enforce  the  agreement. 

Bill  in  equity,  filed  Jaue  13tb  1847,  for  the  specific  perform- 
ance of  the  following  agreement,  signed  by  the  defendants,  and 
renewed  by  them  in  writing  on  the  30th  of  April  1844  for  thirty 
days :  ^  To  the  President  and  Directors  of  the  Boston  and 
Maine  Railroad.  Oentlemen,  We  the  undersigned  being  the 
owners  of  a  lot  of  land  on  the  Mill  Creek,  we  do  hereby  agree 
to  sell  the  same  to  yon  or  your  representatives,  for  the  sum  of 
twenty  thousand  dollars,  if  taken  within  thirty  days  from  date. 
Boston,  April  1st  1844.'' 

The  plaintiffs  on  the  29th  of  May  1844  orally  accepted  the 
proposition,  tendered  the  purchase  money  to  the  defendants,  and 
requested  a  conveyance;  but  the  defendants,  in  consequence  of 
a  dispute,  which  had  arisen  between  the  parties,  whether  the 
buildings  upon  the  land  were  included  in  the  agreement, 
refused  to  execute  a  conveyance  of  the  land  or  to  perform  the 
contract. 

The  plaintiffs  afterwards  located  their  road,  and  included  in 
the  location  a  small  portion  of  this  land ;  and  on  the  7th  of  June 
1847  the  defendants  petitioned  the  mayor  and  aldermen  of  Bos- 
ton to  assess  damages  for  the  land  so  taken. 

The  defendants  introduced  testimony  that  the  land  greatly 
increased  in  value  between  the  29th  of  May  1844  and  the  13th 
of  June  1847,  in  consequence  of  the  construction  of  the  railroads 
of  the  plaintiffs  and  the  Fitchburg  Railroad  Corporation,  and  of 
a  great  fire  which  destroyed  many  old  buildings  in  that  neigh- 
borhood. 

The  case  was  argued  upon  the  bill,  answer  and  proofs,  firom 
which  it  appeared  to  be  as  above  stated 
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R.  Choate  Sf  C.  P.  Judd^  for  the  plaintiffs.  The  plaintiffs  are 
entitled  to  a  specific  performance.  It  is  admitted  that  the  con- 
tract Is  certain  and  definite,  fair  and  reasonable,  and  that  the 
plaintiffs  have  made  a  safiicient  offer  to  perform  it  on  their  part. 

The  plaintiffs  have  not  abandoned  the  contract.  Remington 
V.  irwin^  14  Penn.  State  R.  143.  Hemon  v.  Roland^  15  Penn. 
State  R.  441.  Reynolds  v.  Nelson^  Mad.  &  Geld.  18.  Robinson 
V.  Pofre,  3  Ross.  119, 

The  delay  in  bringing  the  bill  was  no  abandonment  It  was 
filed  as  soon  as  the  defendants  filed  their  petition  for  damages. 
T  J  this  respect  the  case  falls  directly  within  Western  Railroad  v. 
Babcocky  6  Met.  346.  Rise  in  value  of  the  land  is  very  difiicult 
to  be  established,  and  there  is  no  case  in  which  this  of  itself  has 
been  deemed  ground  for  defeating  such  a  bill.  See  6  Met.  357. 
And  the  rise  is  due  to  acts  which  were  in  contemplation  of  the 
parties  at  the  time  of  the  agreement. 

B.  R.  Ourtis  8f  SL  C.  HtUchins^  {L  P.  Healy  with  them,)  for 
the  defendants. 

Bt  thb  Court.  A  bill  for  the  specific  performance  of  a  con- 
tract cannot  be  maintained  as  matter  of  strict  right  in  every  case 
in  which  a  contract,  valid  in  law,  has  been  broken.  It  is  an  ap- 
plication to  the  discretion  of  the  court,  to  its  judicial  discretion, 
guided  by  established  principles.  Any  delay  which  shows  that 
the  party  has  not  used  reasonable  diligence  in  applying  for  the 
aid  of  a  court  of  equity  will  lead  the  court  to  refuse  specific 
performance.  I  Sugd.  Vend.  (11th  ed.)  235,  288.  MiUward  v. 
Thaneti  5  Ves.  720  note.  Southcomb  v.  ExeUr^  6  Hare,  219-224, 
&  note,  &  cases  cited. 

When  this  case  was  before  us  upon  a  demurrer  to  the  bill, 
the  only  ground  upon  which  the  defendants  insisted  was,  that 
their  agreement  was  without  consideration ;  and  that  was  held 
to  be  no  suflScient  objection  to  the  maintenance  of  the  bilL 
3  Cush.  224.  But  the  case  is  now  more  fully  exhibited  to  the 
court,  and  shows  that  the  plaintiffs  have  been  guilty  of  great 
laches.  The  contract  for  the  sale  of  the  land  was  made  in  April 
1844.  The  plaintiffs  performed  their  part  of  the  contract  on  the 
29th  of  May  of  the  same  year,  and  the  defendants  then  dis 

VOL.  X.  33 
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tinctly  and  absolutely  refused  to  perfonn  it  ob  their  part  No 
bill  was  filed  for  more  than  three  years  after  the  final  refusal  of 
the  defendants  to  perform  the  contract,  and  this  long  delay  in 
applying  for  the  enforcement  of  the  oootrad;  is  left  by  the  plain- 
tiffs entirely  unexplained.  These  facts  would  of  liiemselves 
make  us  hesitate  to  give  the  plaintifis  the  equitable  relief  which 
they  seek.  Walker  v.  Jeffreys,  1  Hare,  348t  &  cases  cited  Hqg*- 
ers  V.  Saundersy  16  Maine,  92. 

But  there  are  other  circumstances  which  tend  to  show  that 
it  would  be  inequitable  to  grant  the  relief  asked  for*  The  faet 
that  the  land  which  was  the  subject  of  the  contract  had  gieatiy 
increased  in  value  after  the  refusal  to  perform  the  contract  afid 
before  the  filing  of  this  bill  is  entitled  to  some  weight  Bolt  v. 
Eoger$^  8  Pet.  434.  The  plaintii&y  having  signed  no  agree- 
ment, could  never  have  been  compelled  by  the  defendants  to 
take  the  land.  Jacobs  v.  Peterborough  4*  Shirley  Roilraad^  8 
Cush*  233.  If  the  plmintifls  bad  tbemeetves  fcrougfat  their  action 
at  law,  the  limit  of  their  damages  would  have  been  the  differ- 
ence between  the  contract  price  and  the  value  of  the  land  at 
the  time  of  the  breach*  Old  Colony  BaUroad  v.  JSvans^  6 
Gray,  25.  The  location  of  the  plaintiff'  road  over  a  smail 
portion  only  of  this  kmd,  under  the  power  confened  upon  them 
by  their  charter,  also  indicated  their  intention  to  abandon  this 
contract,  or  at  least  does  not  exhibit  any  intention  to  rely  upon 
it.  In  the  case  of  Western  BAilroad  v.  Babcock^  6  Met  316, 
cited  by  the  plaintiffB^  there  never  had  been  any  doubt  that  the 
plaintiffs  intended  to  rely  on  the  agreement,  ajod  they  had  located 
and  constructed  their  railroad  accordingly. 

Having  thus  by  their  acts  and  laches  for  three  years  induced 
the  other  party  to  suppose  that  they  have  abandoned  this  con- 
tract, it  is  too  iate  to  apply  to  this  court  to  enforce  it 

BUI  dismissed^  witlwU  costs* 
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Bjuack  Rivbb  Savings  Baivk  v<.  John  F.  Edwabps. 
Same  v$^  &ama> 
Same  vs.  Saue. 

Ifi  aa  action  npon  a  promissorf  note,  the  consideration  of  which  was  denied  by  the  defend- 
aot,  4)be  j«4ce  iostntcted  ibe  Jwy  tbat  the  biicien  wm  oa  the  plaintiff  to  ^establkli  « 
GoneideratioD,  and  did  not  shift  upon  the  defendant;  that  tha  note,  iMWitainiimp  the  wowk 
**  value  received,**  in  law  imported  a  consideration,  and  upon  the  evidence  of  the  no  "« 
itMtf  the  plaintiff  would  be  entitled  to  recover,  unless  there  was  eome  other  evidence 
to  affBct  Ui  y»t  the  iNudep  wm  «|it»  tha  plawtiff  ta  sstisiy  the  Joiy  opoa  aU  the  evi- 
dence and  by  the  preponderance  of  evidence  that  there  was  a  consideration;  that  if  the 
jury  could  not  say  upon  all  the  evidence  whether  the  testimony  introduced  was  true,  or 
so  maeh  was  true  as  to  aflact  the  credit  to  be  given  to  the  note,  the  note  would  enable 
ihe  plaiatiff  to  recover;  and  that  if  the  4efendant  4id  not  kkanH  reoaivtt  the  eaosidera- 
tion,  the  note  was  still  prima  facie  evidence  of  a  conaidaratiofi.  Beld^  tliat  the  defendant 
had  no  ground  of  exception. 

In  on  action  hyM  ofxporation  npan  «  promftsarynota  payatfla  to  tfaeai  and  raeeivad  by  their 
treaaurer,  the  judge  refused  to  instruct  the  jury  that  to  oonsUtuto  a  aonaideimtion  it  must 
be  sliown  that  the  defendant  had  some  valuo  therefor,  or  that  the  plaintiff's,  at  the  time 
•f  naking  it,  intentionally,  and  as  the  consideration  of  the  note,  and  at  the  defendnnt^s 
faqnast,  agreed  Jto  do  or  did  ao«i»  act  haVetiad  to  tt  prejadidai  U  Aemaaives;  and  aIso 
refused  to  instruct  the  jury  that,  as  the  plaintiffs  adopted  the  note,  they  Adopted  it  iu  all 
respects,  according:  to  the  understAuding  and  agreement  of  their  treasurer  and  the  defend- 
ant, and  affected  by  the  knowledge  of  all  the  facta  known  to  them,  and  if  as  between 
them  it  wsa  wSthouA  value  And  for  Um  aoaoimnodatjon  of  the  pkintiffH  tiian,  whatever 
uses  their  treasurer  made  or  intended  to  make  of  it,  the  pUintifIs  could  not  Mcover;  and 
instructed  the  jury  that  if  the  plaintiffs  received  some  prejudice,  at  the  request  or  pro- 
ettBaoieut  of  the  deftndan^  jt  was  •  aufldeaft  oonslderation ;  and  that  if  the  defendaat 
and  the  treasurer  knew  that  the  object  of  tbe  note  was  to  deceive  the  plaintiffs,  or  to  ob- 
tain mouoy  for  the  treasurer  from  them,  that  was  enough  to  create  a  consideration,  if  the 
money  was  obtained  npon  it  accordingly  from  Ibe  plaintiffs.  ifeU,  that  the  defendant 
had  ao  greuad  of  eseeptMui. 

In  an  action  upon  a  proiniMoiy  note  payable  to  a  bank,  the  j«ry  were  instructed  that  if  no 
mone%'  was  had  by  (be  defendant  on  the  note,  and  yet  it  was  given  by  him  to  the  plain- 
tilis*  treasurer  to  aid  him  in  gettmg  money  flrom  the  bank,  and  in  concealing  the  condi- 
tion of  the  bank,  pr  to  aid  la  Aay  file^al  inosaotioa,  or  with  leaeonaUe  canaD  to  know 
that  it  woulil  be  so  illegally  used,  and  the  money  was  accordingly  obtained  by  the  treas- 
urer from  the  bank,  the  defendant  would  be  estopped,  because  this  would  constitute  no 
defence  t<>  the  note,  he  being  eatopped  to  allege  hia  own  fraud.  iMi,  that  upon  the 
facts  supposed  tiiere  would  be  ue  dafiBaoe;  and  that  the  atatanant  that  ihe  defendant 
would  be  estopped  wns  immaterial. 

A  JaAgmefit  4br  the  pfolntiff  to  an  artion  to  recorer  An  instalment  of  interest  on  a  promls? 
J017  note,  in  defiilice  ta  whieh  want  of  eanadcratiaa  is  relied  on«  is  ceoclMive  evftleace  of 
consideration  in  a  subsequent  action  between  theaame  parties  to  recover  the  principal  of 
the  note. 

Actions  dp  co^ktract  upon  the  foUowing  note:  ^JBostoo, 
Massu  October  1»  1853.    j(1^000«   Fo€  ralne  feeeived  1  promfeiP 
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to  pay  to  the  Black  Biver  Savings  Bank  or  order  fourteen  thou* 
8and  dollars,  as  follows:  four  thousand  dollars  in  two  years 
from  date,  and  ten  thousand  dollars  in  three  years  from  date, 
with  interest  at  the  rate  of  six  per  cent,  per  annum,  payable  on 
the  first  day  of  April  and  October  of  each  year  until  paid,  hav- 
ing deposited  with  said  bank,  as  collateral  security,  twenty 
thousand  dollars  in  the  second  mortgage  bonds  of  the  Ogdens 
burg  Railroad,  with  interest  coupons  attached  thereto,  with  full 
authority  to  sell  the  same  on  the  nonpayment  of  principal  or 
interest  according  to  the  tenor  of  the  above  note. 

''  John  F.  Edwards." 

The  first  action  was  brought  to  recover  the  interest  from  Oc- 
tober Ist  1854  to  April  1st  1855,  and  was  tried  in  the  superior 
court  of  Suffolk  at  September  term  1856,  before  Nelsofi^  C.  J. 

The  defendant  admitted  the  making  of  the  note,  but  alleged 
that  it  was  made  without  consideration,  at  the  request  and  for 
the  accommodation  of  the  plaintifb.  The  plaintiffs,  having  pro- 
duced the  note,  and  proved  their  own  corporate  existence,  rested 
their  case. 

The  defendant  then  called  a  broker,  who  testified  that  be- 
tween October  8th  1852  and  April  12th  1853  he  purchased  in 
Boston  for  and  at  the  request  of  Daniel  A.  Heald,  who  was  at 
that  time  the  treasurer  and  secretary  of  the  plaintiffs,  the  mort- 
gage bonds  described  in  the  note  in  suit;  that  the  defendant  bad 
nothing  to  do  with  giving  the  orders  or  making  the  payments 
for  these  bonds,  and  he  never  knew  the  defendant  in  any  way 
in  the  transactions. 

Heald  and  the  defendant  testified  that  the  defendant,  who 
was  Heald's  uncle,  had  no  consideration  for  the  note,  and  no 
interest  in  the  bonds. 

It  appeared  from  the  testimony  of  Heald  and  other  witnesses, 
that  the  note  in  suit  was  placed  in  the  Savings  Bank  to  repre- 
sent a  loan  of  $14,000  of  the  deposit  of  the  bank;  was  so 
entered  upon  the  books  of  the  bank;  and  was  so  taken  and 
received  by  the  finance  committee,  trustees  and  other  officers  of 
the  bank,  and  was  so  constantly  represented  by  Heald  to  the 
bank  and  its  depositors,  and  so  held  by  the  bank  and  its  offi« 
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oen ;  and  that  deposits  were  made  upon  those  representations 
and  facts. 

Bat  Heald  testified  that  this  was  not  the  truth  of  the  case, 
but  that  the  note  was  obtained  by  him  in  behalf  and  for  the 
accommodation  of  the  bank,  and  the  bonds  were  previously 
purchased  for  the  bank,  with  its  moneyf  and  the  note  placed  in 
the  bank  with  the  bonds,  to  give  the  transaction  the  form  and 
semblance  of  a  loan ;  that  his  object  in  procuring  the  note  was, 
that  the  bank  might  not  appear  to  be  holding  such  an  amount 
of  bonds,  except  as  collateral ;  that  he  thought  it  a  safe  and 
good  investment  for  the  bank ;  but  did  not  wish  that  the  trus- 
tees, and  through  them,  the  public,  should  know  it  This  tes* 
timony  of  Heald  was  contradicted  by  evidence  of  his  own  entries 
and  declarations  and  official  statements  under  oath. 

Edwards  testified  that  he  signed  the  note  at  the  request  of 
Heald,  without  any  explanation,  except  this  remark  made  to  him 
by  Heald  some  months  previously,  **  We  may  want  to  use  your 
name  for  a  short  time ; ''  and  stated  on  cross-examination,  ^^  that 
when  he  gave  the  note,  he  did  not  know  or  think  of,  and  that  he 
did  not  now  know  or  think  of,  and  could  not  suggest,  any  lawful 
or  honest  purpose  for  which  the  note  was  wanted,  or  to  which  it 
could  be  applied,  if  not  given  to  the  bank  for  a  loan  of  money ; 
but  that  he  did  not  know  or  think  of  any  dishonest  or  unlawful 
purpose  to  which  it  was  to  be  applied.'' 

The  plaintiffs  controverted  the  credibility  of  the  defendant 
and  Heald;  and  the  questions  of  their  credibility,  and  of  the 
effect  of  their  testimony,  were  submitted  to  the  jury  with  the 
other  evidence. 

The  defendant's  counsel  prayed  the  court  to  give  the  follow- 
ing instructions  to  the  jury : 

Ist  ^  To  recover  on  the  note  in  suit,  the  plaintiffs  must  prov 
that  it  was  given  upon  a  consideration  good  and  sufficient  in 
law ;  on  this  point  the  burden  of  proof  is  upon  the  plaintiffs ; 
and  unless  they  have,  by  the  weight  and  preponderance  of 
evidence,  established  such  consideration,  they  cannot  maintain 
their  action." 

3d   ^  To  constitute  such  consideration,  it  mast  be  shown  thai 
33' 
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the  defeadaivt  bad  eome  vahw  therefor,  as  money  lent  hun^or 
the  like ;  something  of  value,  and  agreed  by  tbe  parties  io  be 
and  to  be  deemed  'and  taken  as  <»f  value ;  or  tiiat  tbe  plaitidffs, 
at  the  time  of  making  it,  intentionally,  acid  as  the  coasideratian 
of  the  note,  and  at  the  defendant's  request,  agreed  to  do  or  did 
some  act  believed  to  be  prejndidal  to  themselves." 

3d.  *<  As  the  plainiiflb  adopt  the  note,  tbey  adopt  it  ia  all 
respects,  aeoording  to  the  luMferslanding  ami  agreement  of 
Heald  and  tbe  defendant,  and  afiected  by  knowledge  of  all  facts 
known  to  them ;  and  if,  as  between  them,  it  was  witboat  value, 
and  for  tbe  accommodation  of  -the  bank,  ihen^  whatever  uses 
Heald  made  or  intended  to  make  thereof,  the  fjiaintifb  cannot 
recofer." 

4th.  ^  To  establish  a  eondKiemtiQa,  upon  the  ground  that  tbe 
nofce  was  obtained  or  used  by  Heald  to  pnoetire  a  loan  irmn  the 
fcank,  or  to  procure  any  other  favor,  benefit  or  advantage  there- 
from, it  must  be  shown,  that  tbe  defiendaafc  intended  to  give  the 
note  to  Heald  for  the  purpose  of  enatding  him  in  his  iadividual 
capacity,  or  had  reasonable  eanse  to  believe,  that  he  would  use 
ibe  note  in  his  individual  capacity  to  procure  aueh  loan  or  oflier 
fevor,  benefit  and  advantage;  and  also  that,  reijriag  upon  the 
^aid  note,  the  bank  did  make  to  Heald  such  loan,  or  acteaded 
to  him  craeh  favor,  benefit  or  advantage.'' 

5th.  ^<  The  burden  is  upon  tbe  plaintiiffii  to  prove  eome  eer> 
tain  and  particular  ooosideration  finr  tiie  note^;  and  unless  they 
point  out  and  esialattsh,  by  tlie  weight  of  tbe  whole  evideooef 
some  such  certain  and  partieular  eonaiderttion,  they  do  not 
prove  a  valid  note ;  and  tbey  do  not  prove  a  note  valid  beyond 
the  extent  of  such  established,  certain  and  partiealar  eonsider- 
ation.*' 

6th.  ^  If  the  oonsideratieB  flrelisd  npon  is  tnooey  lent  b»  the 
defettdant,  the  conBideraiioais  ^ood  only  to  tbe  extent  of  money 
proved  to  be  so  loaned ;  if  it  is  money  lent  on  the  note  by  tba 
bank  to  Heald,  oo  tibe  defendanfa  request,  and  within  tk^  con* 
ditions  of  the  pmyers  aibresaid,  it  is  good  Mly  to  tbe  extent  of 
money  proved  to  be  so  loaned  to  Heald ;  if  the  conaklasatiOA  is 
prejudice  to  the  baak^ariaing  ioooi  tbe  defendant^ii  ioteptioadly 
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aBBinttng  Hcald-  to  eonceal  true  ihots  from  tbe  bamk^  it  is  gooA 
only  to  tke  extent  of  tbe  damage  prof^^ed*  to*  be  caused  by  soch 
prejudice ;  and  the  principal  of  the  note,  i£  the  note  is  good  to 
any  extent,  being  asoertained,  intefest  ia  to  be  eatft  accordingly, 
on  that  bauB." 

Tbe  judge  inaimcted  the  jury  as  foUows  t  1st  ^  The  bur- 
den of  proof  is  on  the  plaintiffs  to  establish  a  eonsideitatroa,  and 
the  burden  does  not  shift  from  them  to  the  defeadaot ;  th«  note, 
containing  the  words  ^  Talne  received^'  in  law  imports  a  con* 
sideration ;  and  npon  the  eridence  of  the  note  itself,  the  plain- 
tiffs are  entitled  to  a  ycrdict,  unless  theie  is  some  other  evidence 
to  affect  it ;  the  note,  being  produced,  is  prima  facie  evidence 
of  a  consideration ;  yet  the  buvden^  is  upon  tbe  plaintiffs  to  sat- 
isfy the  jury,  npon  all  the  evidence,,  and  by  the  preponderance 
of  the  evidence,  that  there  was  a  considemtion." 

2d.  ^  If  the  jtiry  take  tbe  stories  of  the  two  witnesses,  Ed-> 
wacds  and  Heald^  or  either  of  them,  as  true,  the  defence  is 
wholly  made  out ;  but  the  jury  are  to  consider  all  the  facts  and 
matters  in  evidence,  and  all  the  statements  of  those  two  wi6* 
nesse&  on  cnDBs-examination.;  and  if  the  jaiy  are  then  in  donbi 
upon  these  stories,  and  cannot  say,,  upon  all  the  evidence,  thali 
they  were  true,  or  so  much  was  true  as  to  aflect  the  credit  to  be 
given  to  the  notes,  the  note  will  enable  the  plaintifls  to  vecover." 

Sd.  ^  In  regard  to  the  law  of  oonsidevatioB,  the  law  reqnires 
a  valoable.  consaderation  ;  tbe  gift  of  a  note  ia  not  enough  ; 
nor  is  a.  mere  moral  obligation ;  it  mast  be  some  benefit  to  the 
defendant,  as  money  or  tbe  like ;  or  some  detriment,  loss  or 
prejudice  to  the  plaintiff,  as  the  forbearance  of  a  right,  &c^ 
incurred  by  that  party,  at  the  defendant's  reqnest  The  plain- 
tifis  must  satisfy  the  jury  that  some  loss,  trouble  or  prejudice 
has  been  suflered  by  tbe  bank,  at  the  request  or  by  the  procnre- 
ment  of  the  defendant'' 

4th.  '<  Another  view  ie :  If  no  money  was  had  by  the  defend- 
ant on  the  note,  and  yet  it  is  proved  that  it  was  given  by  the 
defendant  to  Heald^  to  aid  him  in  getting  money  from  the  bank 
and  in  concealing  the  condition  of  the  bank,  or  to  aid  in  any 
illegal  transaetum^.  and  the  money  waa  accocdingly  obtained 
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upon  it  from  the  bank  by  Heald,  then  the  defendant  is  estopped, 
because  this  will  constitate  no  defence  to  the  note,  he  being  es- 
topped from  alleging  his  own  baseness." 

5th.  ^  Also  if  the  defendant,  not  receiving  any  money  for  the 
note,  gave  it  to  Heald,  not  knowing  that  Heald  wanted  it  for 
the  purpose  of  concealing  the  condition  of  the  bank,  or  of  using 
it  for  any  other  illegal  purpose,  yet  if  he  bad  reasonable  cause 
to  know  it  would  be  illegally  used,  and  it  was  used  by  Heald  to 
get  money  from  the  bank,  be  is  estopped  from  alleging  sudi 
fraud ;  and  if  the  jury  are  satisfied  that  they  were  concerned 
together  in  this  kind  of  enterprise,  or  if  not,  yet,  if  the  defend- 
ant had  reasonable  cause  to  know  that  an  illegal  tise  was 
intended,  the  defendant  is  estopped  from  alleging  such  fraud,  if 
money  was  procured  upon  it  from  the  bank. 

**'  If,  as  the  plaintiffii  contend,  the  bonds  were  purchased  by 
Heald  for  himself,  for  his  own  purposes,  and  this  note  was  ob- 
tained to  enable  Heald  to  get,  replace  or  famish  money ;  and 
the  note  was  placed  in  the  bank  for  that  purpose ;  and  Edwards 
knew  or  had  reasonable  cause  to  believe  this,  the  plaintiffs 
prove  their  case;  and  if  fraud  is  alleged  by  the  plaintifis,  the 
jury  will  presume  against  it,  the  law  being,  that  he  who  allies 
fraud  must  prove  iV* 

The  judge  then  proceeded  to  consider  the  defendant's  prayers 
for  instructions.  The  first  prayer  he  adopted.  The  second  he 
qualified  thus :  ^*  I  have  instructed  you,  and  repeat,  that  any 
prejudice  caused  by  the  parties  to  the  plaintiifs  constitutes  a 
consideration  to  support  the  note ;  and  that  if  the  plaintiffs  did 
receive  some  prejudice,  at  the  request  or  procurement  of  the  de- 
fendant, for  which  the  note  was  given,  it  is  enough."  Upon  the 
third  prayer,  be  said  to  the  jury  :  ^^  I  do  not  instruct  you  so ;  but 
instruct  you,  that  if  they  knew  that  the  object  of  the  note  was 
to  deceive  the  bank,  or  to  obtain  money  for  Heald  from  the 
bank,  then  that  is  enough  to  create  a  consideration,  if  the 
money  was  obtained  upon  it  accordingly  from  the  banL" 
Upon  the  fourth  prayer  he  said  :  ,^  I  repeat  what  I  have  said;  if 
Ueald  wrongfully  used  the  note,  in  fact  to  get  a  pergonal  benefit, 
and  the  defendant  gave  it,  intefiding  to  aid  him,  or  having  rea< 
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Bonable  cause  to  belieye  it  was  to  be  used  for  that  purpose,  then 
the  note  going  into  the  bank  and  representing  property  of  the 
bank  gone  somewhere,  this  would  make  a  sufficient  considera* 
lion."  The  tilth  instruction  prayed  for  was  refused.  The  sixth 
was  assented  to  by  the  plaintiffs,  and  therefore  adopted  by  the 
court. 

The  defendant's  counsel  then  requested  the  court  to  instruct 
the  jury,  ''  that  if  they  believed,  upon  the  evidence,  that  Ed- 
wards himself  did  not  receive  any  money  or  other  value  for  the 
note,  then  the  note  no  longer  imported,  and  was  no  longer 
prima  facie  evidence  of  a  consideration ;  but  that  the  plaintiffs 
must  then  show  affirmatively,  by  other  evidence  than  the  note, 
that  some  prejudice  or  loss  was  sustained  by  the  plaintiffs,  for 
which  the  note  was  given.''  But  the  court  refused  so  to  rule ; 
and  instructed  the  jury,  <'  that  the  note  was  prima  facie  evidence 
of  a  consideration ;  and  that  showing  that  one  species  of  consid- 
eration was  not  the  one  did  not  alter  this." 

The  jury  returned  a  verdict  for  the  plaintiffs;  and  to  all  the 
rulings  and  instructions  of  the  judge,  so  far  as  they  were  incon- 
sistent with  and  did  not  sanction  the  instructions  prayed  for, 
the  defendant  excepted. 

K  C/ioate  Sf  E.  A»  Datu^  for  the  defendant.  1.  The  second 
instruction  in  fact  shifts  the  burden  of  proof  as  to  consideration 
from  the  plaintiffs  to  the  defendant,  and  thus  modifies  the  pre- 
vious ruling  on  that  point,  and  overrules  the  defendant's  first 
prayer.  That  prayer,  as  well  as  the  defendant's  last  one,  should 
have  been  granted.  Powers  v.  Russell^  13  Pick.  76.  Delano  v. 
Bartlettj  6  Cush.  364.  Brown  v.  Kif^^  5  Met  180.  Bumham 
V.  Alkn,  1  Gray,  501,  502.  Byles  on  Bills,  (6th  ed.)  92.  The 
court  should  also  have  instructed  the  jury  as  to  the  degree  of 
^  credit  to  be  given  to  the  notes,"  which  is  matter  of  law ;  and 
should  have  required  proof  of  some  particular  consideration. 

2.  The  third  instruction,  as  a  legal  definition  of  consideration, 
was  incomplete  in  itself,  and  insufficient  for  the  purposes  of  this 
case,  because,  taken  in  connection  with  the  defendant's  second 
prayer  and  the  ruling  thereon,  it  omitted  and  excluded  the  ele- 
ment of  intelligent  consent  or  intention,  on  the  part  of  the 
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pomisee,  to  saflbr  some  loss  or  prejiKlice.  Chit  Con.  (8ttl 
Amer.  ed.)  9  4*  seq.  If,  for  the  purpose  of  making  oat  sueh  in- 
telligent consent,  it  was  necessavy  to  find  that  Reak)  represented 
the  bank,  then  he  most  be  taken  as  the  proper  representatire 
of  the  bank  in  the  whole  transaction,  amd  the  defendant's  third 
prayer  should  have  been  granted  without  qualification. 

3.  The  fourth  instmction  was  erroneoud,  and  founded  upon  a 
misconception  of  the  defence,  which  was  want  of  consideration, 
and  not  fraud.  Weurse  r,  Pieireej  24  Pick.  145.  Upon  the  hy- 
pothesis preseirted  in  this  instruction,  the  consideratfon  set  up  by 
the  plaintiffs  was  in  itself  illegal,  and  the  note  theiefore  void# 
Byles  on  Bills,  103v  And  the  insl^ucffon  as  to  estoppel  was 
clearly  wrong ;  for  the  doctrine  of  estoppel  was  not  applicable 
to  the  case  presented.  Dewey  v.  Ftetdj  4  Met.  385.  Heane  v. 
Rogers^  9  B.  &  C.  677.  Jackson  v.  Piae$^  9  Cush.  490.  Met- 
riam  v.  Cutmngkam^  11  Cush*  40*  AgricuHiwrul  Bank  v.  Bobin- 
8on^  24  Maine,  274.  Similar  objections  apply  to  the  fifth 
instroction* 

£  JR.  Boar  9f  A.  Au  Rcmneg^  ft>r  the  plaintift. 

By  THS  CocntT.  1^  Ttie  in^tructione  of  the  court  upon  the 
burden  of  proof  and  the  evidence  of  consideration  were  correct 
JDelcmo  v.  Bartlett,  6  Cush.  3$4.  The  degree  of  credit  to  bo 
given  to  tho  note  is  not  matter  of  law,  except  so  fisir  that  it  is 
sufficient  of  itself,  in  the  absence  of  any  other  evidence,  to  sus- 
tain the  action  ;  buift  its  degree  of  credit,  as  compared  with  other 
evidence  that  may  conflict  with  it,  is  for  the  jury.  The  judge 
correctly  ruled  that  showing  that  the  defendant  had  not  himself 
received  the  consideratioB  would  not  afiect  this  rule ;  and  rightly 
refused  to  instruct  the  j&ry  that  the  plaintiflb  must  prove  ^  some 
certain  and  particular  consideration*'^ 

2.  The  plainti&  did  not  seek  to  recover  except  upon  proof  of 
money  received  firom  them  by  the  defendant  or  Heald  upon  the 
note,  nor  did  any  of  ttve  instructions  of  the  judge  authorize  the 
jury  to  find  a  verdict  for  the  plaintiffs  without  proof  of  such  a 
x>nsideratioo.  The  second  of  the  defendant's  prayers  for 
instructions  was  rightly  overruled;  because  an  advance  ol 
money  to  a  person  to  whom  the  defendant  bad  gmn  the  riAle 
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with  power  to  use  it  would  be  a  sufficient  consideration,  and 
would  cosoe  under  the  bead  of  prejudice  to  the  plaintifTsy  though 
DOthiog  had  been  reeetvled  by  the  defendant  The  diily  intelli- 
gent  consent  required  of  the  plaintiff  corporation  was  the  consent 
of  their  agent  Heald.  The  adoption  of  a  note  obtained  by  an 
agent  within  his  authority  does  not  include  the  adoption  of  n 
fraudulent  agreement  or  understanding  between  the  agent  and 
the  other  party  beyond  the  line  of  the  agent's  authority. 

3.  The  fourth  and  fifth  instructions  given  were,  in  substance 
and  effect,  that  if  no  money  was  received  by  the  defendant  on 
the  note,  yet  if  it  was  given  by  him  to  Heald  to  aid  him  in  ille- 
gally getting  money  from  the  bank  and  concealing  the  condition 
of  the  banic,  or  with  reasonable  cause  to  know  that  such  was 
Heald's  purpose,  and  Heald  obtained  the  money  accordingly, 
the  defence  could  not  be  maintained.  This  instruction  required 
the  plaintiffs  to  prore  that  money  was  actually  obtained  from 
them  upon  the  note.  That  was  of  itself  a  sufficient  considera- 
tion, which  entitled  the  [daintiffs  to  recover.  The  further  state- 
ments of  the  judge,  that  the  defendant  would  be  estopped  to 
allege  his  own  baseness  or  fraud,  were  entirely  immaterial. 

Exceptions  overruled. 

The  second  action  was  brought  to  recover  the  interest  from 
April  Ist  1855  to  October  1st  1855  on  the  whole  note,  and  the 
firet  instalment  of  four  thousand  dollars ;  and  the  third  action 
was  brought  to  recover  the  last  instalment  of  ten  thousand  dol- 
lars, with  interest  thereon  from  October  1st  1855.  The  defend* 
ant,  in  his  answer  to  each  action,  alleged  that  the  note  was  made 
without  consideration,  at  the  plaintiffs'  request,  and  fbr  their  ac- 
commodation. The  plaintiffs  filed  replications,  denying  these 
allegations,  and  alleging  that  these  questions  had  once  been 
finally  adjudicated  between  the  same  parties  in  the  first  action. 

The  second  and  third  actions  were  tried  together  in  this  court 
at  March  term  1858  before  BigelotOf  J.,  who  reserved  them  for 
the  judgment  of  the  whole  court  upon  the  following  report : 

^  The  defendant  admitted  the  signature ;  and  the  plaintiffs  put 
in  evidence  the  note  in  suit,  and  then  offered  the  records  of  the 
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court  below  in  tbe  former  actioii)  {he  defendant's  bill  of  excep* 
tSons  and  the  record  of  the  dedsiom  of  iliis  eoort  thereon,  ovev« 
ruling  said  exceptions  and  entering  judgment  on  the  Terdiet  fer 
the  plaintiffs. 

<'  Tbe  plaintiflB  contended  that  by  this  evidence  it  appeared 
that  tbe  subject  matter  of  judicial  controversy,  on  tbe  pteadings 
in  these  two  actions,  was  directly  put  in  issue  on  the  pleadings 
in  the  former  action,  submitted  in  evidence,  and  distinctly  found 
by  the  jury  ;  tiiat  the  points  now  raised  were  directly  included 
within  the  issues,  and  were  essential  to  tbe  verdict,  and  thai 
judgment  was  therefore  oondnsive  against  the  defendant,  and 
prednded  him  from  setting  up  again  in  these  actions  that  tbe 
note  was  without  consideratk>n  and  made  for. the  plaiottfft' 
accommodation. 

^'  The  defendant  objected,  and  oontended  that  said  records 
were  not  admissible,  and  that  «aid  judgnyent  was  not  ooncln* 
sive,  and  did  not  predude  him  from  the  same  defence  again ;  on 
the  ground  that  the  other  auit  Was  for  intareat  only,  and  not  for 
the  same  cause  of  action.'^ 

These  cases  were  argued  and  decided  at  Marob  term  1869. 

Ranjfef^y  for  tbe  plain  tiffs. 

Choate  Sp  Dana^  for  the  defendant.  The  judgment  in  the 
former  action  is  neitber  condusive  nor  admissi^ble  against  the 
defendant  in  these,  founded  upon  distinct  and  diflerent  prom- 
ises, which  may  have  been  made  opon  distinct  oonsideretionss 
and  which  present  difierent  issues^  The  proof,  which  might  be 
sufficient  to  charge  tbe  maker  of  a  note  for  an  instalment  of 
interest  falling  due  before  tbe  prindpal  aom,  might  be  wholly 
insufficient  and  irrelevant  to  charge  him  for  the  principal.  A 
note  might  well  be  made  merely  for  the  purpose  of  aecuring  for 
a  stipulated  time  a  series  of  payments  corresponding  to  its  ma- 
turing instalments  of  interest,  and  wholly  witbont  oonsideratioa 
as  to  its  prindpal.  Nothing  can  be  pleaded  by  way  of  estoppel, 
or  relied  on  as  condusive  evidence,  unless  it  has  been  put  di^ctly 
in  issue  and  found  by  a  former  verdict.  The  rule  cannot  be  ex- 
tended to  collateral  facts,  or  to  facts  to  be  deduced  by  inference 
from  the  former  finding  of  the  jury.     GUSmri  v.  3%MifMcm,  9 
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Cash.  ttiS.  Dtttton  v.  Woodman,  9  Cosh.  261.  Bigelow  r 
Winsor,  1  Gray,  299.  Eastman  v.  Cooper,  16  Pick.'  276.  Rich^ 
ardson  v.  Boston,  19  How.  268. 

BiOELow,  J.  The  doctrine  of  res  judicata  as  a  bar  to  a  snfo' 
sequent  action  between  the  same  parties,  with  its  proper  limita- 
tions  and  modifications  at  common  law,  as  well  as  under  the 
system  of  pleading  now  in  foree  in  Uiis  commonwealth,  has 
been  very  clearly  and  fnfly  stated  in  the  recent  case  of  Sawyer 
V.  Woodbury,  7  Gray,  499.  According  to  the  principle  theie 
laid  down,  there  can  be  no  donbt  that  the  former  judgment  ren- 
dered in  the  action  between  the  same  parties  who  are  now 
litigating  the  present  suits,  and  which  is  fully  set  forth  in  the 
plaintiiTs'  replications,  is  conclusive  against  the  defendant  on  the 
several  grounds  of  defence  alleged  in  his  answers. 

The  declaration  in  the  former  action  set  forth  the  same  note 
as  that  now  declared  on,  and  alleged  that  there  was  due  thereon 
the  interest  from  October  1st  1864  to  April  1st  1856.  To  that 
claim  for  interest  the  defendant  pleaded  that  the  note  was  made 
for  the  accommodatioii  of  the  payees,  and  ai  their  reqaeftt 
Upon  the  issue  thus  raised,  it  appears  by  the  evidence  now  ad- 
duced by  the  plaintiffs,  that  testimony  was  offered  at  a  former 
trial,  and  a  verdict  for  the  amount  of  the  interest  then  due  was 
found  for  the  plaintiffs,  on  whieb  judgment  has  since  been  ren- 
dered. 

On  examination  of  the  answers  in  the  present  actions,  it  will 
be  found  that  the  same  grounds  of  defence  are  aHeged  as  were 
set  up  in  the  former  action.  It  is  true  that,  strictly  speaking,  the 
plaintiffs  now  sue  on  a  different  cause  of  action  from  that  on 
which  the  former  suit  was  brought;  that  is,  they  now  claim  to 
recover  tbe  whole  principal  due  on  the  same  note,  and  the  inter- 
est thereon  which  has  accrued  and  fallen  due  since  the  former 
action  was  commenced.  Bot  the  question  here  is,  not  on  the 
identity  x)f  the  cause  of  action,  but  on  the  identity  of  tbe  grounds 
of  defence  set  up  in  the  former  action,  witti  those  relied  on  in 
answer  to  the  present  suits.  These  are  precisely  the  same.  The 
facts  alleged,  as  showing  payment  of  the  prineipal  and  interest  in 
those  actions,  are  identical  with  those  which  were  averred  and 
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attempted  to  be  shown  id  defence  to  the  claim  for  interest  in 
the  first  action.  The  fact  that  the  note  was  given  as  an  accom- 
modation note,  for  the  use  of  the  payee,  apd  withoat  any  con- 
sideration, was  distinctly  put  in  issae  in  the  former  snit,  and 
evidence  in  support  and  disproof  of  this  fact  was  offered  by 
both  parties  at  the  trial  of  that  action.  These  averments  of 
facts  were  precisely  stated  on  one  side  and  traversed  on  the 
other^  and  they  were  directly,  not  inferentially,  found  by  the  jury 
by  the  former  verdict  They  must  therefore  be  taken  as  fixed 
facts  between  the  parties  for  all  purposes. 

Judgment  for  the  plaintiffs. 


WiLLAM  Barrt  vt*  Lemxtel  Paqe  &  another. 

The  objection  that  a  transitoiy  action  brought  hj  a  citizen  of  another  state  is  not  brooglit 
in  the  ooanty  of  the  deftndant*8  residence  or  place  ^  business,  as  repaired  hy  BL  MBy 
c.  70,  cannot  be  first  taken  after  verdiot 

A  foreign  pnncipal  may  maintain  an  action  in  his  own  name  for  goods  sold  by  his  agent 
here,  although  no  agency  is  disclosed  at  the  time  of  the  sale. 

Action  op  contract  by  a  citizen  of  New  York  to  recover 
the  price  of  goods  sold  by  his  factors  in  Boston  to  the  defend- 
ants* 

At  the  trial  in  the  superior  court  of  Suffolk  at  January  terra 
1858,  it  appeared  that  the  goods  were  consigned  by  the  plain- 
tiff to  the  factors,  and  sold  by  them  without  mentioning  their 
principal  or  indicating  in  any  way  that  they  were  not  their  own, 
and  that  they  subsequently  presented  bills  for  the  goods  in  their 
own  name. 

The  defendants  asked  the  court  to  rule  that  the  action  should 
have  been  brought  by  the  factors,  and  could  not  be  maintained 
in  the  name  of  this  plaintiff.  But  Nashf  J.  ruled  that  the  action 
was  rightly  brought,  a  verdict  was  returned  for  the  plaintiff,  and 
the  defendants  alleged  exceptions. 

B.  Deany  for  the  defendants,  in  support  of  the  exception^ 
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Cited  Story  on  Agency,  §§  288,  290,  400,  423,  448 ;  Paley  on 
Agency,  324,  (3d  Amer.  ed.)  note ;  Merrick^s  estate,  5  W.  &  S.  14. 

He  also  moved  in  arrest  of  judgment,  becaupe,  as  appeared 
on  the  face  of  the  writ,  the  plaintiff  lived  out  of  the  State,  and 
the  defendants  resided  and  bad  their  place  of  business  in  the 
county  of  Middlesex;  and  therefore  by  St.  1856,  c.  70,  thia 
action  could  only  be  brought  and  determined  there. 

a  p.  Hinds  8f  W.  TiUon,  for  the  plaintiff. 

BiGELOW,  J.  1.  The  objection  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant  comes  too  late  after  he 
has  pleaded  to  the  merits  and  had  a  verdict  rendered  against 
him.  Brown  v.  Webber^  6  Cush.  564.  Loomis  v.  Wadhams^ 
8  Gray,  661. 

2.  As  the  contract  of  an  agent  is  in  law  the  contract  of  the 
principal,  the  latter  may  come  forward  and  sue  thereon,  although 
at  the  time  the  contract  was  made  the  agent  acted  as  and  ap- 
peared to  be  the  principal.  There  is  a  qualification  of  the  rule, 
by  which  it  is  held  that  when  a  oontraet  has  been  made  for  an 
undisclosed  principal,  who  permits  his  agent  to  act  as  apparent 
principal  in  the  transaction,  the  right  of  the  former  to  intervene 
and  bring  suit  in  his  own  name  is  not  allowed  in  any  way  to 
affect  or  impair  the  right  of  the  other  contracting  party,  but  he 
will  in  such  case  be  let  in  to  all  the  equities,  set-offs  and  other 
defences  to  which  he  would  have  been  entitled,  if  the  action  had 
been  brought  in  the  name  of  the  agent  But  in  the  case  at  bar 
it  does  not  appear  that  the  defendant  has  any  defence  to  the 
action,  which  he  could  have  made  if  it  had  been  brought  by  the 
agent  The  objection  is  purely  technical,  and  goes  only  to  de- 
feat the  right  of  action  by  the  principal,  irrespectively  of  any 
meritorious  answer  to  the  suit 

It  has  been  sometimes  said  that  when  a  sale  is  made  by  a 
factor  for  a  foreign  principal,  the  latter  cannot  sue  for  the  price. 
This  supposed  exception  has  been  put  on  the  ground  that  in 
such  case  the  presumption  at  law  is,  that  exclusive  credit  was 
gpven  to  the  agent,  and  therefore  the  principal  cannot  be  treated 
in  any  manner  whatever  as  a  party  to  the  contract  But  the 
later  and  better  opinion  is,  that  there  is  no  such  absolute  pre* 
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AQinption,  and  that  a  principal^  whether  foreign  or  domeBtic, 
may  tae  to  recover  the  price  of  goods  sold  bj  his  factor,  unless 
it  is  made  affirmatively  to  appear  that  exclusive  credit  was  given 
yo  the  agent,  by  proof^  other  than  the  mere  fact  that  the  princi- 
pal resided  iu  another  state  or  country.  Story  on  Agency, 
^  430.  Paley  on  Agency,  (4th  Amer.  ed.)  324,  note.  Taintot  v 
Prendergasty  3  Hill,  72.  Msley  v.  Merriam,  7  Cush.  242.  No 
fact  appears  in  the  exceptions  to  show  any  exclusive  credit  by 
which  to  take  the  present  case  out  of  the  ordinary  rule  by  which 
the  principal  can  maintain  an  action  in  his  own  name. 

Exceptions  overruled. 


Jonathan  Bass  v$,  Havbbhill  Mutual  Fire  Insuranob 

Company. 


TlM  MbmiaiMi  «f  s  cMi  'm  writfiig  U  the  jndgnaDt  «f  Um  miperior  ooort  or  court  ef  oiw- 
non  pleaa  upon  ovidoneo,  **  to  bo  triad  without  the  intervention  of  a  jaiy,"  is  a  walfcr  of 
a  trial  hyjnry,  punuant  to  8l  1857,  o.  867;  and  from  the  Judgment  thereon,  If  no  excep- 
tions are  taken,  tio  appeal  fies. 

Axyfios  OF  contract  upon  a  policy  of  insurance.  Id  the 
superior  court  of  Suffolk,  the  parties  in  writing  <<  agreed  that 
this  case  be  submitted  to  the  courts  to  be  tried  without  the 
intervention  of  a  jury/'  upon  the  policy  and  application  and 
notice  of  los%  the  plaintiff's  evidences  of  title,  and  a  deposition 
filed  in  the  case ;  and  ^  that  the  court  may  enter  such  judgment 
and  for  such  amount  as  shall  be  thought  correct"  That  court 
rendered  judgment  for  the  jdaintif^  firom  which  the  defendants 
appealed     The  plaintiff  now  moved  to  dismiss  the  appeal 

W.  Brigham^  for  the  plaintiff 

F.  W.  Hurdj  for  the  defendants. 

By  thb  Court.  The  agreement  of  the  parties  in  this  ease 
is  a  waiver  of  a  trial  by  jury,  pursuant  to  SL  1867,  c.  267.  After 
such  an  agreement  in  the  superior  court  or  court  of  common 
pleas,  if  no  exceptions  are  taken,  no  appeal  lies  to  this  court 

Appeal  dismissed. 
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JoBN  Shblton  i&  another  vs.  QAXDmnn  Banks. 

A  roiolT^  of  thft  exeenthre  oouicil  of  the  OQWDODvaUih  in  1780,  wUblinhinf  ^  a  oom- 
pai\7  of  artilleiy"  ia  a  town,  **  agreeably  to  military  law,"  did  not  make  tbom  a  corpo- 
ration. 

Moi\)o!oder  of  a  defendant  In  an  aetion  of  contraei  ecn  be  pleaded  In  abateaieiit  oaly* 

Action  of  contract  for  military  goods  sold  and  delivered  to 
the  defendant. 

At  the  trial  in  the  superior  court  of  Suffolk  at  January  term 
1857,  the  defendant  offered  evidence  tending  to  show  that  he 
and  another  person  were  a  committee  duly  appointed  and  em- 
powered by  the  Waltham  Artillery,  a  military  corps,  to  purchase 
these  goods  for  that  company ;  that  these  goods  were  purchased 
by  them  as  such  committee,  and  used  by  the  company ;  and  that 
this  company,  with  a  change  of  its  name  and  place,  had  been  in 
existence  ever  since  1786,  when  it  was  organized  under  the  fol- 
lowing resolve  of  the  executive  council  of  the  Commonwealth  : 
<*  Advised,  that  a  company  of  artillery  be  established  at  Water- 
town,  agreeable  to  the  military  law,** 

It  was  admitted  that  the  goods  were  delivered  to  the  defend- 
ant, and  that  he  was  a  member  of  the  company  and  captain 
thereof.  The  defendant  had  not  pleaded  in  abatement  the  non- 
joinder of  the  other  members  of  the  company. 

Naahy  J.  ruled  that  the  fact  that  the  goods  were  sold  and 
delivered  to  the  defendant  as  one  of  the  committee  of  the  oom* 
pany,  of  which  company  he  was  a  member,  was  not  a  defence 
to  the  action.  A  verdict  was  rendered  for  the  plaintifis,  and  the 
defendant  alleged  exoeptions. 

A.  71  Lynde^  for  the  defendant.  This  oompany,  having  been 
formed  before  the  passage  of  the  act  of  congress  of  1792,  c.  29, 
or  the  militia  laws  of  the  Commonwealth,  differs  in  organization 
from  military  companies  formed  since*  It  is  in  the  nature  of  a 
eorporation,  and  the  company,  and  not  a  committee,  much  les^ 
%  single  member  of  the  committee,  is  liable  to  this  action. 

A.  E.  Oiles^  for  the  plaintiffs. 
34* 
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By  the  Coukt,  The  resolve  of  1786  was  not  an  act  of 
incorporation.  The  Waltham  Artillery  were  a  voluntary  asso- 
ciation of  iodividaalsi  recognized  by  law^  bat  having  none  of  the 
attributes  of  a  corporation.  Of  this  association  the  defendant 
was  a  member,  and  liaUe  jointly  with  his  associates  for  their 
debts.  The  nonjoinder  of  the  others  as  defendants,  upon  famil- 
iar priaciples  of  pleading,  could  be  pleaded  in  abaten^ent  only. 
Exceptions  overruled^  with  doMe  costs. 


Joseph  W.  Balch  vs.  Georgb  W.  Hallet  &  others. 

Under  a  will  which  declares  that  all  moneys  paid  as  and  for  dividends  on  shares  in  anj  cor- 
poration held  by  troBte^  under  th«  wiU  ^  sliall  be  deemed  aad  taken  to  be  ancooie  and  be 
appropriated  ae  income  according  to  the  proviaions  of  my  trill,  excepting  sach  dividends 
as  shall  be  made  and  declared  expressly  as  dividends  of  capital,  **  cestuis  que  trust  for  life 
are  entitled  to  dividends  on  shares  in  a  wharf  corporation,  of  proflts  arising  from  purchas- 
ing land,  filling  np  flats,  li^ng  out  streets,  and  erecting,,  leasing  and  selling  warehouse's 
although  in  part  consisting  of  proceeds  f\rom  the  sales  of  real  estate  of  the  corporation, 
if  it  does  not  appear  that  the  capital  or  the  value  of  the  shares  has  been  thereby  dimiti- 
ished ;  and  eten,  U  ieems^  if  it  does  so  appear. 

Appeal  firom  a  decree  of  the  judge  of  probate,  allowing  the 
account  of  the  trustees  under  the  will  c^  George  Hallet,  in 
which  they  were  credited  with  payments  to  eesiuis  qtu  trust  for 
life  of  dividends  on  stock  in  the  Mercantile  Wharf  Corporation, 
incorporated  by  St.  1826,  c.  13,  with  power  to  purchase  a  wharf 
estate  in  Boston^  and  ^  to  sell  theic  corporate  property  or  any 
part  thereof,  and  to  lease,  manage  and  improve,  build,  rebuild, 
pull  down  or  alter  the  same ;  also  to  remove,  constract,  erect, 
repair  or  alter  any  buildings,  wharf  or  wharves,  docks,  streets 
or  passage  ways,  within  said  limits,  according  to  their  will  and 
pleasure;"  and  who  had,  pursuant  to  their  charter,  purchased 
land,  flats,  wharves  and  stores,  leased  them,  buUt  other  stores^ 
filled  up  flats,  made  streets  and  sold  some  of  the  stores;  using 
for  these  purposes  moneys  received  from  assessments  on  stock- 
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holders  and  from  rents  and  sales  of  stores  and  lands.  Dividends 
were  from  time  to  time  made  as  dividends  of  the  profits  of  the 
business  of  the  corporation  condtrcted  as  above  stated.  The 
shares  in  the  corporation  had  increased  in  value  during  the  trust. 
The  charter  and  course  of  business  of  the  corporation  were  well 
known  to  the  testator,  who  devised  the  residue  of  his  estate,  after 
payment  of  debts,  charges  and  legacies,  in  trust  to  pay  the  in- 
come thereof  to  his  children  for  life,  and  afterwards  to  transfer 
the  principal  of  each  child  to  its  issue,  or  in  default  of  such  issue 
to  the  testator^B  heirs  at  law ;  and  farther  declared,  **  It  is  my 
will  that  all  moneys  which  shall  be  paid  as  and  for  dividends  on 
any  investment  that  may  be  held  by  my  trustees  in  any  corpo- 
ration or  association  shall  be  deemed  and  taken  to  be  income, 
and  be  appropriated  as  income  according  to  the  provisions  of 
my  will;  excepting  such  dividends  as  shall  be  ms^de  and  de- 
dared  expressly  as  dividends  of  capital." 

The  reason  of  appeal  was,  that  upon  the  facts  above  stated 
the  dividends  must  be  deemed  dividends  of  capital,  and  there- 
fore be  reinvested  and  retained  by  the  trustees  as  part  of  the 
trust  fund  for  the  benefit  of  those  interested  in  remainder. 

This  case  was  argued  in  writing  by  T.  JB.  Hallj  for  the  appel- 
lant and  appellees. 

BiGELow,  J.  The  only  question  arising  on  this  appeal  is  the 
one  stated  in  the  reason  filed  by  the  appellant ;  and  the  decis- 
ion of  it  turns  on  the  right  of  the  trustees  to  the  allowance  of  a 
credit  in  their  account  rendered  to  the  judge  of  probate  of  cer- 
tain dividends  received  from  the  Mercantile  Wharf  Corporation, 
which  they  have  paid  over  to  certain  cestuis  que  trust  for  life 
under  the  will  of  George  Hallet  deceased.  The  position  of  the 
appellants  is  this :  that  the  sums  thus  credited  cannot  properly 
be  regarded  as  income  or  profits  on  said  stock,  to  which  alone, 
by  the  terms  of  the  will,  the  cestuis  que  trust  are  entitled ;  but 
that  they  are  in  their  nature  an  extraordinary  bonus  or  unusual 
addition  to  the  ordinary  dividends,  or  profits  of  said  stock,  aris- 
ing from  the  sale  of  part  of  the  corporate  property,  and  ought  to 
be  deemed  substituted  capital,  and  added  to  the  principal  fund, 
for  the  benefit  of  those  who  will  be  entitled  thereto  on  the  death 
of  the  cestuis  que  trust  for  life. 
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Balch  V.  HaUet  &  othan. 

There  can  be  no  doubt  of  the  geoeral  role  of  law,  applicable 
to  trust  estates,  that  when  a  dividend  is  declared  and  paid  to 
trustees  on  funds  in  their  hands  derived  from  the  sale  of  trort 
property,  by  which  the  principal  fund  is  impaired  or  diminished^ 
or  where  moneys  are  received  as  the  proceeds  of  what  are 
termed  wasting  securities,  such  as  leasehold  estates,  which  in 
progress  of  time  will  expire  or  perish  or  become  of  greatly 
diminished  value,  if  the  funds  are  held  on  a  trust  by  which  the 
income  is  to  be  paid  for  life  to  certain  persons,  and  on  tlieir 
deaths  the  remainder  is  given  to  other  persons,  it  will  be  tlio 
duty  of  the  trustees  to  add  such  dividends  or  moneys  to  the  prin* 
cipal  fund  so  as  to  preserve  it  unimpaired  for  those  entitled  in 
remainder.  Paris  v.  Paris^  10  Ves.  186.  Bowe  v,  DartmatUky  7 
Vea.  151.  Mills  v.  Mils,  7  Sim.  509.  Hill  on  Trustees  {3d 
Amear.  ed.)  386,  433. 

But  we  do  not  see  that,  on  the  facts  stated  by  the  parties,  this 
rule  is  at  all  applicable  to  the  present  oase.  There  is  nothing 
from  which  it  appears  that  the  dividends  which  the  trustees  have 
paid  over  to  the  cestuis  que  trust  for  life,  and  for  which  they  claim 
credit  in  their  account,  are  of  a  nature  which  in  any  degree  im^ 
pairs  the  value  of  the  principal  fund,  or  should  cause  them  to  be 
regarded  as  paid  out  of  the  capital  stock  of  the  corporation. 
The  main  purpose  for  which  the  corporation  was  established, 
from  which  these  moneys  were  received,  was  to  purchase  a 
large  quantity  of  real  estate  lying  in  that  part  of  the  city  where 
wharf  property  and  stores  would,  in  the  course  of  time,  be  much 
needed ;  and  by  filling  up  flats,  making  streets,  erecting  stores 
and  carrying  forward  other  improvements,  to  increase  the  value 
of  the  estate  thus  purchased  and  enlarged  and  improved,  and 
thereby  to  obtain  large  gains  and  profits  on  the  original  invest* 
ment  or  capital  stocL  It  is  in  the  nature  of  a  trading  corpora- 
tion. Property  invested  in  its  capital  stock  is  to  be  regarded  in 
the  same  light  as  shares  in  an  insurance,  manufacturing  or  bank* 
ing  corporation.  In  the  absence  of  any  facts  showing  that  the 
dividends  in  question  were  a  part  of  the  capital  of  the  corpora* 
tion,  or  that  the  payment  of  them  essentially  impaired  or  dimin- 
ished the  value  of  the  shares,  they  sure  to  be  taken  as  part  of  the 
revenue  or  profits  to  which  the  cestuis  aue  trust  for  life  are  entitled* 
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Shattock  «.  LawMO* 

The  testator  faimaelf  probably  had  ia  view  property  of  the  na« 
tare  of  these  abarea  in  the  Meecaatile  Wharf  Corporation,  which 
be  owned  at  the  time  of  bis  decease,  in  tnakiDg  the  provisions 
in  his  will,  in  which  he  directs  that  ^<  all  moneys  which  shall  be 
paid  as  and  for  dividends  on  any  investment  that  may  be  held 
by  my  trustees  in  any  ccNrporation  or  aseociation  shall  be  deemed 
and  taken  to  be  income,  and  be  appropriated  as  income  accord- 
ing to  the  provisions  of  my  will ;  excepting  such  dividends  as 
shall  be  made  and  declared  expressly  as  dividends  of  capital." 

Under  this  clause  we  are  inclined  to  think  the  trustees  would 
have  been  well  authorized  in  making  paymento  of  these  divi« 
dends,  which  were  not  declared  as  dividends  of  capital,  to  the 
cestuis  que  trtui  tot  life,  even  if  it  had  been  made  to  appear  that 
they  did  encroach  on  the  value  of  the  piincipal  fund. 

Decree  qffirmed. 


John  H.  Shattucx  vs.  Nichols  Lawson. 

A  pKtiMr«  who  uiMQ  the  dliMlatlMi  ftf  Che  fmrtiienhtp  his  reMlyed  nil  the  ]Miitiienhlf 
MMto,  and  agreed  to  apply  tbem  to  the  ^ymeai  of  the  outstanding  debts,  for  whieh  thej 
are  sufficient,  is  not  liable  to  an  action  at  lair  by  his  copartner,  for  the  amount  of  a  part- 
nership debt,  which  he  has  been  obliged  to  pay,  without  showing  a  final  settlement  of  the 
pattnership  basiness,  or  that  theie  are  no  other  debts  eutBtandinip. 

An  i^ijeeroent  of  a  partner  with  his  copartner  upon  the  dissolution  of  the  partnership,  to 
apply  to  the  best  of  his  judgment  the  partnership  assets  towards  its  outstanding  debts, 
wis  not  eopport  a  declaration  alleging  that  die  deltedant  agreed  to  pay  all  the  outstand- 
ing debts  of  the  partnership,  and  n^leoted  and  reiosad  to  do  so.  And  the  defendaiit 
may  avail  himself  of  this  variance  under  an  answer  admitting  the  execution  of  the  agree* 
ment  (a  copy  of  which  is  annexed  to  the  declaration)  and  denying  all  the  other  allega- 
tioiie  of  the  plaiotiC 

Action  of  oontraox.  The  plaintiff  alleged  that  the  defend 
«nt  with  him  signed  a  certain  promissory  note,  and  the  defendant 
promised  to  pay  it  at  maturity,  and  received  from  him,  as  a  con- 
sideration for  paying  it,  all  the  assets  of  a  partnership  previously 
existing  between  them  ;  yet  the  defendant  neglected  to  pay  the 
note  or  any  part  thereof,  and  the  plaintiff  was  obliged  to  pay  it. 

In  an  additional  count  afterwards  filed,  it  was  alleged  that 
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Susttodc  9.  Liswvon. 

the  plaintiff  and  defendant,  then  and  previously  copartners,  on 
the  lOth  of  July  1852  dissolved  their  partnership,  and  the  de> 
fendant  parchased  and  received  from  the  plaintiff  all  his  interedfC 
in  the  partnership  assets,  and  in  consideratiah  thereof  made  an 
agreement  in  writing  (a  copy  of  which  was  annexed,  end  is 
printed  in  the  margin  *)  to  pay  all  the  outstanding  dehts  of  the 
partnership,  among  which  was  a  certaia  promissory  note ;  that 
the  defendant  neglected  and  refused  to  pay  that  note,  and  that 
the  plaintiff  was  obliged  to  pay  it,  with  costs. 

The  answer  admitted  the  agreement,  and  averred  that  the  de- 
fendant had  kept  and  performed  it,  and  denied  the  other  allega* 
tions  of  the  declaration. 

At  the  Irial  in  the  superior  court  of  Suffolk  at  March  term 
1856,  the  plaintiff  stated  that  the  agreement  was  made  after  the 
dissolution  of  the  partnership  and  to  close  their  business ;  and 
offered  to  prove,  that  under  it  the  defendant  had  received  all 
the  assets  of  the  partnership,  which  were  more  than  suflScient 
to  pay  all  their  debts,  yet  had  not  applied  the  proceeds  thereof 
to  the  payment  of  the  debts,  but  had  appropriated  them  to  his 
own  use ;  and  the  plaintiff,  two  years  after  the  dissolution,  was 
ealled  upon  to  pay  the  promissory  note  mentioned  in  the  dec- 
laration, and  an  action  was  brought  against  him  upon  it  in  Mas* 
sacbusetts,  of  which  the  defendant  was  notified,  and  refused  to 
apply  the  proceeds  of  the  assets  in  his  hands  to  the  payment  of 
the  note,  and  the  plaintiff  was  obliged  to  pay  it. 

There  bad  been  no  final  settlement  of  the  partnership  con* 
oerns  between  the  parties;  but  the  plaintiff  contended  that 
<'  said  agreement  was  of  itself  in  law  a  final  settlement  of  said 
copartnership  between  these  parties,  if  the  assets  were  fairiy 
sufficient  to  pay  the  debts  of  said  firm ;  as  he  claimed  nothing 
fitom  the  assets  over  and  above  the  amount  of  the  debts.'' 

The  plaintiff  further  offered  to  prove  that  the  action  on  the 

«  ''New  York,  July  10th  1S62.  Thfa  is  to  eertify  that  I,  the  ondenigMd, 
have  received  from  John  H.  SbaUack  all  his  right,  title  and  interest  in  the  stocky 
tools,  and  all  bills  outstanding  due  to  the  late  firm  of  Lawson  &  Shattack, 
shipwrights,  caulkers  and  spar  makers,  at  No.  272  South  Street,  which  I  agree 
to  apply  towards  the  payment  of  the  debts  outstanding  against  said  firm  to  the 
best  of  my  judgment.  Kichob  Lswson.** 
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SliftttQ€k  9.  Lawflon. 

note  was  commenced  at  the  defeodant^s  direction,  and  that  the 
money  thereby  collected  of  the  plaintiff  came  to  the  hands  of 
the  defendant 

The  plaintiff  contended,  that  as  it  was  not  alleged  by  the  de- 
fendant that  there  were  outstanding  claims  against  the  partner- 
ship, it  could  not  be  presumed  that  there  were ;  and  that  the 
agreement  set  forth  having  been  made  after  the  dissolution  of 
the  copartnership,  and  the  answer  of  the  defendant  having 
admitted  that  it  was  so  made,  and  averred  that  it  had  been 
folly  performed  on  his  part,  the  plaintiff  had  a  right  to  go  to  the 
jury  on  that  issue. 

Nelson^  C.  J.  instructed  the  jury  that  the  plaintiff  could  not 
maintain  his  action,  a  vwdict  was  taken  for  the  defendant,  and 
the  plaintiff  alleged  exceptions. 

W  L.  Burty  for  the  plaintiff,  cited  Dickinson  v.  Ghraiiger^  18 
Pick.  315 ;  Bond  v.  Hays^  12  Mass.  34 ;  Wilby  v.  Phinney,  16 
Mass.  116 ;  Fa/nning  v.  Chadwichy  3  Pick.  420 ;  Brinley  v.  Eup* 
fer,  6  Pick.  178 ;  Rockwell  v.  Wilder,  4  Met.  656. 

N.  Morse,  for  the  defendant 

BieELow,  J.  The  factd  proved  at  the  trial  did  not  show  that 
there  was  any  sum  due  to  the  plaintiff  as  a  final  balance  after  a 
settlement  of  all  tbe'business  of  the  firm  and  the  payment  of  all 
its  debts.  The  evidence  only  tended  to  prove  that  the  property 
of  the  partnership,  which  passed  into  the  hands  of  the  defendant, 
was  sufficient  to  pay  the  debts  dne  firom  the  firm  at  the  time  of 
its  dissolution  ;  but  it  did  not  appear  that  there  was  any  surplus 
left  in  the  hands  of  the  defendant,  nor  that  his  own  claims  on  the 
assets  of  the  firm  had  been  paid  or  satisfied,  nor  that  this  was 
the  only  claim  outstanding.  Such  proof  was  essential  to  enable 
the  plaintiff  to  recover  in  an  action  at  law  against  his  copart- 
ner as  upon  a  final  settlement  of  the  affairs  of  the  copartner* 
ship.     SUcss  v.  Work,  6  Gray,  433,  &  cases  cited. 

But  the  main  reliance  of  the  plaintiff  at  the  trial  seems  to 
have  been  on  his  second  count,  in  which  he  dairas  to  recover 
the  amount  of  a  debt  due  from  the  firm,  which  he  alleges  that 
he  was  compelled  to  pay  in  violation  of  the  agreerient  between 
himself  and  the  defendant,  made  at  the  time  of  tne  dissolution 
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of  the  firm.  The  difficaltj  ia  mttiataining  the  aetion  on  thn 
ooant  isj  that  it  sets  out  no  breach  of  the  eoniaract  annexed  to 
the  declaration.  The  amended  coant  seems  to  have  been  framed 
npon  an  entire  misconception  of  the  legal  effect  of  the  contract 
It  alleges  that  the  defendant  agreed  to  pay  all  the  outstanding 
debts  of  the  firm,  and  avers  as  a  breach  that  the  defendant 
n^ected  and  refused  to  pay  the  note  annexed  to  the  dedara- 
tion,  and  that  the  plaintiff  was  oompelled  to  pay  the  same  with 
costs.  But  the  written  contract  contains  no  such  agrenroenl 
The  defendant  did  oat  undertake  to  pay  all  the  debts  of  tiie 
firm.  He  only  agreed  to  apply  the  partnership  property  and 
assets,  which  were  placed  in  bis  hands,  towards  the  payment  of 
the  outstanding  debts  cf  tbe  firm,  according  to  the  best  of  Ms 
judgment  Beyond  this  he  assumed  no  responsibility  and 
incurred  no  liability  to  his  copartner*  There  wae  therefore  a 
fatal  variance  between  the  contract  set  out  in  the  declaration 
and  the  written  agreement  offered  in  evidence.  There  was  no 
averment  that  the  defendant  agreed  to  apply  the  partnership 
property  in  his  hands  towards  the  payment  of  tbe  debts  of  tbe 
firm  accorcfing  to  the  best  of  his  judgment,  and  no  allegation 
of  any  breach  of  this  stipulation.  The  e^denee  offered  at  the 
trial,  that  the  property  and  assets  of  tbe  firm  in  the  hands  of  the 
defendant  were  sufficient,  if  properly  applied,  to  pay  all  the  debts 
of  the  firm,  and  that  the  defendant  refused  to  apply  Ihem  to 
that  purpose,  but  appropriated  them  to  bis  own  use,  did  not  sus- 
tain or  correspond  with  any  allegation  contained  in  the  dedar- 
alion.  The  evidence  would  have  been  competent  in  support  of 
a  count  properly  framed  on  the  contract,  but  had  no  tendency  to 
prove  the  agreement  as  set  out  in  the  plaintiff's  amended  count 
Under  the  denial,  contained  in  the  answer,  of  each  and  every 
allegation  in  tbe  amended  dedaration,  except  the  execution  of 
the  written  contract,  the  plaintiff  was  bound  to  prove  the  aver- 
ments in  his  declaration ;  and  it  was  competent  for  the  defendant 
to  object,  not  only  that  the  written  contract  did  not  support  fte 
agreement  as  set  out  in  the  declaration,  but  that  the  evidence 
oflfered  to  prove  a  breach  of  tbe  contract  was  inadmissible,  b^ 
eause  it  had  no  tendency  to  show  such  a  breach  as  tbe  plaintiff 
had  averred  in  his  amended  count  Exceptions  overruled. 
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Jesbb  Foeo  &  aaother  tw.  John  Pbw. 

Convereatfons  before  the  organization  of  a  corporation,  but  in  contemplation  thereof,  between 
persons  who  subsequently  become  officers  and  stoclcholders  therein,  aro  inadmfssiblo 
■gafaist  the  corporation  as  •rlAence  of  an  agrsoiiMat  ta  erganiaa  and  traasaot  hosioess  aa 
a  QorpotatioB  without  paying  in  the  capital  required  by  law;  even  if  accompanied  by 
evidence  that  the  capital  stock  was  afterwards  pretended  to  be,  but  was  not  actually, 
paid  in. 

Mdtber  the  retnm  wtieh  m  inBnnnoe  cnap^ty  0*  ^obligad  by  law  to  nake  to  the  secre- 
tary of  the  Comnonwealth,  nor  a  contract  between  them  and  their  agent,  is  admissible  in 
an  action  upon  a  premium  note  given  to  them,  to  show  that  the  company  fraudulently 
held  themselves  out  aa  solvent,  or  that  their  officers  were  aware  of  their  insolvency;  with- 
ant  evidence  tM  these  fiMjta  wen  kaawn  io  the  maker  of  the  note,  or  mikeneed  Urn  te 
procure  the  insurance. 

Declarations  of  an  agent  of  an  insurance  company,  who  has  authority  only  to  obtain  appli- 
eations  Ibr  hisaranoe  and  transmit  tbem  to  <he  oonpaoy,  are  Inadmissible  to  ehew  that 
the  company  represented  thift  their  capital  slock  has  §aid  in,  when  it  was  not. 

Fraudulent  representations  of  the  officers  of  an  insurance  company,  concerning  the  solvent 
of  the  corporation  and  the  payment  of  their  capital  stock,  are  no  defence  to  a  suit  upon  a 
premium  note  ghren  to  the  eompaay,  inleas  these  repraeentatlona  were  held  eut  ai  tbe 
time  when  the  note  was  made,  and  for  the  purpeee  of  4>btaining  it 

Action  op  contract  by  the  assignees  in  insolvency  of  the 
Metropolitan  Fire  and  Marine  Insnrance  Company,  upon  twa 
promissory  notes  respectively  made  on  the  5th  and  21st  of  April 
1864,  and  payable  in  nine  months,  for  the  premiums  on  two 
policies  of  insurance  which  terminated  on  the  80th  of  Novem- 
ber 1854. 

Answer,  1st  That  the  insurance  company  were  insolvent  at  thr 
time  of  issuing  the  policies,  and  continued  so  daring  the  whole 
term  of  the  risks ;  and  that  the  officers  of  the  company  knew 
this,  and  intended  to  defraud  the  defendant,  and  did  in  fact  de- 
ceive and  defraud  him ;  2d.  That  the  company  became  insol- 
vent by  the  fraud  of  their  officers,  after  making  the  policies; 
3d.  That  no  part  of  the  capital  stock  of  the  company  was  ever 
paid  in  according  to  law ;  4th.  That  the  capital  stock,  if  paid 
in,  was  never  invested  according  to  law. 

At  the  trial  in  the  superior  court  of  Suffolk  at  November  term 
1856,  before  Abbott^  J.,  the  defendant,  for  the  purpose  of  show- 
ing that  the  capital  stock  of  the  insurance  company  was  never 
paid  in,  was  permitted^  against  the  plaintiffii'  objection,  to  intro- 

voii.  X.  35 
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duce  evidence  of  conversations  between  peraons  wbo  afterwards 
became  officers  and  stockbold^s  in  that  corporation  —  both  before 
their  charter  was  obtained^  bnjb  ia  contenif^Iatioa  thereof;  and 
after  the  charter  was  obtained,  but  before  the  corporation  was 
organized  under  it — as  tending  to  show  a  concert  and  agree- 
ment among  them  (afterwards  carried  into  effect)  to  organize 
the  corporation,  and  transact  business,  without  actually  paying 
in  the  capital. 

Evidence  was  offered  tending  to  show  that  the  capital  stock 
was  subscribed  for  and  paid  in  by  instalments  before  the  date 
of  the  policies  to  the  defendant. 

The  defendant  introduced  evidence  tending  to  show  that  no 
part  of  the  capital  stock  was  actually  paid  in,  so  as  to  be  within 
the  control  of  the  corporation,  whatever  might  be  the  statement 
as  to  such  payment  on  the  books  of  the  corporation;  that 
said  pretended  payment  was  merely  colorable  and  fraudulent, 
and  made  for  the  purpose  of  inducing  the  public  to  believe  the 
capital  was  paid  in,  when  in  fact  it  was  not ;  that  the  payments 
were  made  by  the  stockholders,  the  larger  part  in  amount  of 
whom  were  also  directors,  on  the  opening  of  the  office  of  the 
company ;  that  as  soon  as  the  money  was  counted  by  the  secre- 
tary, by  ascertaining  the  amounts  on  the  wrappers  inclosing  the 
bills,  it  was  taken  possession  of  by  the  treasurer  of  the  company, 
who  was  also  president;  and  that  it  was  immediately  returned 
to  the  stockholders  paying  it,  in  pursuance  of  an  arrangement 
for  that  purpose  between  said  president  and  treasurer  and  said 
stockholders*  The  evidence  also  tended  to  show  that  none  of 
the  directors  or  officers  of  said  qompany,  except  the  president 
and  treasurer,  ever  had  any  control  of  the  money  so  paid  in,  or 
knew  how  it  was  used  or  invested ;  and  that  those  directors  of 
the  company  who  resided  in  Boston  h.ad  no  knowledge  of  the 
transactions  aforesaid,  in  reference  to  the  payment  of  the  stocky 
but  supposed  that  it  had  been  paid  in*  To  this  and  all  evi- 
dence in  reference  to  the  payment  and  investment  of  the  capital 
stock  of  the  company,  the  plaintiffs  objected,  upon  the  ground 
that,  if  there  was  fraud  in  this  respect,  it  was  the  fraud  of 
the  president  and  treasurer,  and  not  of  the  company,  and  the 
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defendant  ooold  not  avail  huntelf  of  the  nott-pajmeBt  of  tbe 
capital  in  defeoee  to  ilm  aotion ;  that  he  was  preeloded  from  it 
by  taking  the  policies  mad  giTing  the  notes  io  auit  to  tbe  eorpo* 
ration,  and  also  by  the  £aci  that  the  plaintiffs  were  aaeigAeee 
under  an  aseignmeat  made  in  ponaaoce  of  tbe  insolveaoit  lawa 
of  this  commonwealth,  which  was  cooclseive  evidepoe  of  their 
right  to  sae ;  and  that  tbe  oerposation  were  Mgolarly  aQthoiiaed 
to  transact  business,  aod  did  in  fact  pay  their  eontraets,  till 
some  time  aftor  tbe  makiag  of  tbe  defiefidaftf s  policies.  But 
the  court  admitted  the  efvideneiBu 

The  defendant  was  also  permitted,  against  like  ofagectioQ,  to 
put  in  evidence  tbe  retarn  made  by  the  insarance  company  to 
the  secretary  of  tbe  CSommonwealth,  as  requited  by  law,  in  De» 
oember  18^,  and  sworn  to  in  March  1854,  for  tbe  purpose  of 
showing  the  condition  of  the  oorporation  at  that  time,  and  that 
they  held  tiiemselves  oat  to  the  wodd  as  having  their  capital 
stoek  paid  in. 

The  judge  also,  against  the  jimntiittef  objection,  admitted  in 
eridence,  for  the  purpose  of  showing  that  tbe  company  wece 
insolvent  and  that  their  maaagimg  officers  knew  it,  a  contract 
between  the  company  and  their  agents  in  New  York,  (appointed 
^  to  take  apptieations,  eounitenign  policies,  aod  collect  premiums, 
with  authority  to  make  the  same  binding  upon  this  company,") 
in  reference  to  tbe  terms  upon  which  insurances  were  to  be  made 
by  the  agents,  and  the  oompensatioa  for  their  services. 

Evidence  waa  iatrodnoed  that  the  policies  were  obtained 
through  one  DolUver,  an  agent  of  tbe  Insncance  company  to 
receive  applications  for  inenranoe  only,  and  transmit  tbem  to 
the  company,  and  who  did  receive  and  transmit  the  defendant's 
applications.    The  defendant,  against  tbe  plaintiffs'  objection^ 
was  allowed  to  testify  that  befoie  making  tbe  applications  to 
Dcdiiver  he  asked  him  what  tbe  eapital  stock  of  tbe  company 
was,  and  whether  it  was  paid  10,  and  that  DoUiver  replied  that 
it  was  all  paid  in  and  invested,  and  the  defendant  was  induced 
by  these  representations  to  make  tbe  applioationa  and  take  the 
pdlicies. 

The  judge,  among  other  inetruotiona  to  the  jury,  gave  the  fol- 
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lowing :  **  If  the  Metropolitan  Insurance  Company,  at  the  times 
of  making  the  policies  on  which  the  notes  in  suit  were  giveo, 
were  in  fact  insolvent,  and  did  not  possess  the  ability  and  means 
to  indemnify  against  the  losses  which  might  happen  on  said  poli- 
cies, and  this  was  known  to  the  officers  of  said  corporation,  who 
made  said  contracts  on  their  behali^  or  any  of  them,  and  was 
not  known  to  the  defendant ;  and  said  officers  did  any  acts  or 
made  any  representations  for  the  purpose  of  concealing  their 
condition,  and  inducing  the  defendant  to  believe  in  their  sol* 
vency  and  ability  to  perform  their  contracts,  and  so  to  insure 
with  them ;  and  he  was  deceived  by  said  acts  and  representa- 
tions, and  induced  by  them  to  take  the  policies  and  give  the 
notes  in  suit  for  the  premiums ;  then  he  would  not  be  liable  for 
said  notes,  unless,  after  knowing  said  facts,  he  had  affirmed  tb«» 
policies  by  claiming  under  them  as  valid  contracts. 

"  In  reference  to  the  character  and  nature  of  the  acts  and  rep* 
resentations  to  be  proved,  and  the  circumstances  under  which 
they  must  be  made  on  the  part  of  the  company,  it  would  be 
sufficient  to  show  them  done  or  made  publicly  or  to  a  third  per* 
son,  if  done  or  made  for  the  purpose  of  defrauding  and  deceiv- 
ing all  who  might  deal  with  them,  provided  such  acts  or  repre* 
sentations  became  known  to  the  defendant,  and  he  was  deceived 
by  them,  and  so  induced  to  make  the  notes  in  suit 

^  But  mere  insolvency  on  the  part  of  the  company,  although 
known  to  its  officers,  without  any  acts  done  or  representations 
made  for  the  purpose  of  concealing  or  deceiving  as  to  their  true 
condition,  would  not  be  sufficient  to  defeat  a  recovery  in  this 
case,  although  the  defendant  might  have  believed  in  their  sol* 
vency  at  the  time  of  contracting  with  them,  and  although  he 
would  not  have  entered  into  such  contracts  but  for  such  beUef* 

^  If  the  capital  of  said  company  or  any  part  thereof  had  never 
been  paid  in  according  to  law,  and  the  officers  of  said  corpora- 
tion had  represented  and  held  out  to  the  world  that  it  had  been 
so  paid  in,  for  the  purpose  of  inducing  peraons  generally  to  in* 
sure  with  them,  which  representations  came  to  the  knowledge 
of  the  defendant,  and  he,  reljring  on  them,  had  been  thereby  In- 
duced to  make  the  contracts  of  insurance  with  them,  for  which 
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he  gave  the  preroiom  notes  in  suit ;  the  existence  of  such  a 
state  of  facts  would  constitute  a  defence  in  this  action,  provided 
the  defendant  never  afBnned  the  contracts  after  knowing  the 
facts  aforesaid,  and  the  corporation  were  insolvent  at  the  time 
of  making  said  policies,  or  became  so  before  the  expiration  of 
the  risks  insured  against  in  the  same. 

^  The  burden  of  proof  was  on  the  defendant  to  establish  that 
no  part  of  said  capital  stock  was  ever  paid  in,  and  all  the  other 
propositions  embraced  in  the  aforesaid  instructions." 

The  jury  returned  a  verdict  for  the  defendant,  and  the  plain- 
tifls  alleged  exceptions^ 

W.  R  P.  Washburn  Sp  O.  W.  Smallep,  for  the  plaintiifs. 

it.  EL  Dana^  Jr^  for  the  defendant  1.  Thb  evidence  of  con- 
versations, before  the  organization  of  the  corporation,  but  in  con- 
templation of  it,  between  those  who  afterwards  became  officers 
and  stockholders  in  the  corporation,  and  who  were  the  contract- 
ing officers  at  the  time  of  making  these  policies,  was  rightiy 
admitted,  in  connection  with  evidence  of  the  manner  in  which 
the  pretence  of  paying  in  the  capital  was  gone  through  with, 
(which  necessarily  involved  the  officers,)  and  with  evidence  that 
the  plan  was  carried  into  effect  in  manner  and  form.  It  involved 
the  same  false  representations  which  constituted  the  defence, 
and  formed  part  of  the  chain  of  proof;  and  only  carried  back 
to  an  earlier  period  evidence  of  a  fraudulent  design,  subsequentiy 
carried  out     Cbo*  v.  Moare^  11  Cusb.  213* 

The  evidence  of  the  pretence  of  paying  in  capital  was  ad- 
mitted only  as  a  part  of  the  proof  that  no  capital  was  paid  in, 
and  that  a  false  representation  to  the  contrary  was  made  to  the 
defendant 

2.  The  return  of  the  secretary  of  the  oompmny  was  admitted 
as  part  of  the  proof  of  false  declarations^  and  available  to  the 
tiefendant,  under  the  instructions  given  to  the  jury,  only  upon 
proof  that  he  knew  and  relied  upon  them. 

3.  The  contract  of  the  company  with  their  agents  in  New 
York  was  the  act  of  the  insurers,  tending  to  show  that  they 
knew  that  they  were  insolvent 

4  The  statements  of  Dolliver  could  not,  under  the  instnio* 
36* 
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tions  given,  be  regaided  by  the  jury,  unieaB  he  w«8  an  office  or 
ageni  autbofized  to  eontntct  and  make  statementa,  or  was  a  third 
poson  through  whom  the  false  repreaeotatiofia  were  made  to 
the  defendant  by  the  inaurera. 

5.  The  inetroctioiia  required  the  defendant  to  prove  that 
the  insurers  were  and  contiiiaed  inaoivent,  or  failed  to  pay  in 
any  part  of  their  oafutal)  or  failed  to  invest  it  aceording  to  law ; 
and  that  they  represented  the  contrary,  knowing  it  to  be  ontroe, 
for  the  purpose  of  proouriiig  oootraots  of  insoranoe,  either  to 
the  defendant  directly  or  tfaoon^  a  third  person,  and  that  he 
knew  of  these  representations  and  relied  upon  them.  The 
ruling  indeed  went  too  tax  in  requiring  proof  of  actual  firanda- 
lent  intent;  which  was  not  necessary^  if  the  representations 
were  known  to  be  false,  and  were  naturally  calculated  to  mis- 
lead a  person  who  bad  a  xight  to  rely  upon  them. 

No  evidence  of  aaythan^  sabaequeot  to  the  date  of  the  notea 
was  admitted,  unless  as  tending  to  prove  a  fact  existing  before 
thai  time. 

Bio«i<oW|  J.  Several  of  the  ruUngs,  to  which  exceptions  were 
takea  in  the  course  ctf*  the  trial  of  this  case,  were  erroneous. 

1.  Evidence  of  eonveisations  between  divers  persons,  which 
took  place  belove  the  aet  inoorpoiating  the  company  of  which 
the  plaintifis  are  assignees  was  paased,  was  deady  incompetents 
The  corporation  certainly  oould  not  be  bound  by  the  dedaca- 
tions  of  persons,  made  before  they  had  any  extstenoe,  and  the 
{^aintifis  as  assignees  stood  in  the  same  position  as  the  corpora- 
tion. A  party  cannot  be  affected  by  any  statements,  unless  they 
are  shown  to  be  made  by  him  or  by  some  one  authorised  to 
speak  in  his  behalf.  The  fact  that  the  persons  whose  declara* 
tions  were  admitted  wese  sobsequently  officers  or  stockholders 
in  the  corporatioo  did  AOt  show  any  adoption  or  ratification  of 
these  previoufi  statements  by  the  corpcurate  body  after  its  crea- 
tion and  organization.  Nor  was  it  even  made  to  appear  that 
they  were  known  to  those  who  oonstitBted  the  majority  of  the 
stockhoUefs  of  the  corporation,  and  who  took  part  in  its  estab* 
lishment  and  organization.  Under  these  Gttcamstaiioe%  vre  are 
at  loss  to  see  on  what  possible  ground  sack  evidence  coald  be 
held  to  be  admissible. 
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2.  The  letnrn  made  by  the  corporation  to  the  Becretary  of 
the  Commonwealth,  in  compliance  with  the  proyisions  of  the 
statutes,  was  irrelevant  and  immaterial  to  the  issue  before 
the  jury,  unless  accompanied  by  further  evideiiee  that  the 
defendant  saw  or  knew  of  such  statement,  and  was  thereby 
deceived,  and  entered  into  oontracts  of  insurance  with  the  con* 
poration,  relying  in  some  degree  on  the  statements  which  it 
contained.  The  corporation  were  entitled  to  enforce  contracts 
made  by  the  defendant  with  them,  notwithstanding  their  insol- 
vency, unless  he  had  been  induced  to  enter  into  them  by  some 
fraudulent  misrepresentations  which  were  intended  and  allowed 
by  the  corporation  to  operate  on  his  mind ;  and  it  was  wholly 
immaterial  that  they  had  made  false  statements  in  their  returns 
to  the  secretary,  unless  in  some  way  they  were  bronght  home  to 
the  defendant,  and  were  suffered  to  influence  him  in  signing  and 
delivering  the  notes  in  suit  Alliance  Mutual  Ins*  Co.  t.  Sw^y 
to  Cash.  488. 

3.  The  same  reasons  are  applicable  to  the  contract  offered  in 
evidence,  between  the  corporation  and  their  agents  in  New 
York.  There  was  no  evidence  offered  to  show  that  the  defend- 
ant had  any  knowledge  of  the  existence  of  such  a  contract ;  and 
if  he  had  known  of  it,  we  do  not  see  that  it  tended  to  prove  the 
fact  of  the  insolvency  of  the  corporation,  for  which  purpose  i 
was  admitted.  It  was  certainly  very  slight  and  remote  evidence 
to  prove  the  feet. 

4.  Evidence  of  the  declarations  of  DoUiver  was  incompetent. 
He  was  a  special  agent  only,  with  a  limited  authority  to  receive 
and  transmit  applications  for  insurance  to  the  corporation.  By 
virtue  of  such  agency,  he  had  no  authority  to  make  declarations 
concerning  the  condition  of  the  company  or  the  payment  of  their 
capital  stock.  The  power  of  an  agent  to  speak  for  his  principal 
is  confined  strictly  within  the  scope  of  his  authority.  1  Greenl. 
Ev.  §  113.  Any  statements  concerning  matters  beyond  this  are 
hearsay  and  inadmissible. 

5.  The  instructions  to  the  jury  were  in  one  respect  deficient 
in  accuracy,  snd  tended  to  mislead  them.  It  was  not  a  suffi- 
cient defence  to  the  notes  declared  on,  that  the  corpomtion  had 
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at  some  previous  time  made  false  and  fraudulent  representations 
concerning  their  solvency  and  the  condition  of  their  capital 
stock,  for  the  purpose  of  inducing  persons  generally  to  deal  with 
them,  unless  such  representations  were  held  out  at  the  time 
when  the  defendant  gave  the  notes,  and  to  induce  him  to  give 
them.  This  qualification  was  omitted.  As  the  case  was  left 
to  the  jury,  they  might  have  found  a  verdict  for  the  defendant 
on  the  ground  of  false  statements  or  inducements,  although  they 
were  not  shown  to  have  been  continued  or  authorized  when 
the  defendant  entered  into  the  contracts  of  insurance  in  consid- 
eration for  which  the  notes  were  given.  The  corporation  through 
its  agents  may  have  been  guilty  of  falsehood  and  fraud  to  other 
persons  at  other  times.  But  they  were  not  to  be  held  responsi- 
ble therefor  in  this  action,  unless  it  was  proved  that  the  circum- 
stances were  such  as  to  lead  to  the  inference  that  such  misrepre- 
sentations were  intentionally  allowed  to  operate  on  the  mind  of 
the  defendant  in  inducing  him  to  execute  and  deliver  the  notes 
on  which  the  plaintiffs  now  seek  to  recover  judgment. 

Exceptions  sustained. 


Jambs  A.  Potter  vs.  Francis  O.  Irish. 


Coder  the  U.  S.  St.  of  1860,  e.  97,  requiring  everf  mortgage  or  ooovejance  of  raj  i 
or  ]Murt  of  a  reseel  to  **  be  recorded  in  the  office  of  the  collector  of  costome  where  such 
Teasel  is  registered  or  enrolled/*  the  record  most  be  made  in  the  district  of  the  last  regie- 
try  and  enrolment,  though  not  the  home  port  of  the  reasel;  and  a  mortgage  not  ao 
recorded  conveys  no  title  as  against  an  attaching  creditor  of  the  mortgagor,  althoogh  his 
attachment  is  not  made  until  after  the  mortgagee  has  taken  possession  for  breach  of  coif 
dition  of  his  mortgage. 

Action  of  tort  against  a  deputy  of  the  sheriff  of  Suffolk,  for 
the  taking  on  mesne  process  of  one  fonrth  part  of  the  Barque 
O.  J.  Chaffee,  as  the  property  of  N.  (}.  Bourne. 

At  the  trial  in  the  superior  court  of  Suffolk  at  January  term 
1867,  before  JVlwA,  J.,  there  was  evidence  of  these  ftusts ;    The 
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barque  was  built  at  Camden  io  1849,  and  enrolled  for  the  coasting 
trade  on  the  22d  of  November  1849  in  the  oflBice  of  the  collector 
of  customs  of  the  Belfast  District,  in  which  Camden  is  situated, 
and  described  in  her  enrolment  as  of  Camden,  and  has  ever 
since  borne  Camden  on  her  stern,  but  has  never  since  been  at 
Camden.  Bonrne  then  owned  one  quarter,  and,  together  with 
the  owners  of  two  other  quarters,  resided  at  Camden.  Upon 
successive  changes  of  owners  of  those  two  other  quarters,  the 
barque  received  temporary  registers:  on  the  12th  of  January 
1850,  at  New  Orleans ;  on  the  9th  of  Jane  1851,  at  Rockland, 
Maine ;  and  on  the  9th  of  December  1851  at  Boston ;  in  all  of 
which  she  was  styled  as  of  Camden.  On  the  18th  of  Septem- 
ber 1855  Bourne  executed  to  the  plaintiff,  who  resides  at  Provi- 
dence, R  I.,  a  mortgage  of  his  quarter  part  of  the  vessel,  which 
was  recorded  in  the  custom  bouse  at  Belfast,  and  for  breach  of 
condition  of  which  the  plaintiff  took  possession  before  the  de- 
fendant's attachment 

The  defendant  contended  that  the  mortgage  to  the  plaintiff 
was  not  recorded  in  accordance  with  the  U.  S.  St  of  1850, 
c.  27,  §  1,  and  was  therefore  void  as  against  the  attaching  cred- 
itor, who  had  no  notice  thereof.  The  judge  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  alleged  exceptions. 

IL  H.  Danaj  Jir.  for  the  plaintiff  The  question  is  whether, 
under  the  U.  S.  St  of  1850,  c.  27,  requiring  all  bills  of  sale,  mort> 
gages,  hypothecations  and  conveyances  of  any  vessel,  or  part 
of  any  vessel,  to  be  ''  recorded  in  the  office  of  the  collector  of 
the  customs  where  such  vessel  is  registered  and  enrolled,"  Bel- 
fieist  or  Boston  was  the  proper  place  for  recording  the  mortgage 
from  Bourne  to  the  plaintiff;  the  one  being  the  place  of  her 
domicil  and  permanent  registration,  and  the  other  the  place  of 
her  last  temporary  register.  The  policy  of  the  laws  of  the 
United  States  is  that  each  vessel  shall  have  a  domicil  for  the 
purposes  of  revenue  and  of  ascertaining  title.  SL  1792,  c.  39, 
§^  3,  11,  12,  1  Sts.  at  Large,  288,  292,  293.  St.  1850,  c.  27, 
§§  1-^,  9  Sts.  at  Large,  440,  441.  Hays  v.  Pcicific  Mail  Steam- 
Mpj  17  How.  596.  Treasury  Regulations  of  1857,  pp.  1-30. 
For  the  purpose  of  ascertaining  titles  and  recording  incumbrances 
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the  balance  of  conTenienoe  and  ta&ty  is  greatly  in  favor  of  a 
rule  that  the  place  where  the  last  permanent  registration  has 
been  made  need  alone  be  lodged  to,  rather  than  of  a  rule  whioh 
would  require  a  search  for  all  possible  temporary  registrations. 
There  is  no  question  that  the  doniicil  of  this  vessel  and  her 
proper  place  of  perman^it  registration  were  Camden.  It  will 
not  be  pretended  that  mortgages  must  be  registered  anew,  under 
the  act  of  1850,  on  changes  of  domicil ;  still  less  on  obtainiog 
temporary  registers  aws^  from  home.  Brigham  ▼•  Wetwer^d 
Cush.  298.  The  temporary  register  does  not  vacate  the  permtM- 
nent  register,  nor  the  temporary  enrolment  the  permanent  enr^ 
ment;  but  the  permanent  papers  continoe  in  foroe  until  the 
vessel  returns  to  ber  port  of  permanent  r^;i8tratkni,  and  receives 
a  new  register  or  enrolment.  SL  1792,  c.  1,  §f  IL  Treasujy 
Regulations  of  1857,  c.1,  §4  2, 4^  7 ;  §  9,  art  47. 

If  the  mortgage  was  not  legally  recorded,  it  was  still  valid  as 
between  the  parties,  sis  at  common  law ;  and  the  plaintiff  had 
the  legal  title,  with  the  right  of  possesaion  at  all  times,  which 
was  made  absolute  by  the  foreaeh  of  condition,  and  his  taking 
poesessioa }  after  which  an  attaching  creditor  of  the  mortgagor 
cannot  set  up  want  of  record  of  the  mortgage* 

P.  W.  Chandler  ^  O.  a  ShaUuck^  for  the  defendant. 

BieaLow,  J.  We  regret  that  we  are  called  upon  in  this  case 
to  give  a  construction  to  an  act  of  congress,  in  anticipatioe  of 
any  interpretation  of  its  provisians  by  the  sopmne  court  of  the 
United  States,  whose  decision  upon  it  would  be  paramount  and 
final.  But  as  the  rights  of  the  parties  to  this  action  depend  on 
the  construction  of  the  language  of  the  statute,  we  cannot  avoid 
the  dnty  of  giving  our  views  of  its  true  ei^podtion. 

By  the  first  sectu»  of  the  act  of  congress  of  1850,  c.  27,  it 
is  provided  that  no  biU  of  sale,  mortgage,  hypothecation  or  con- 
veyance of  any  vessel  or  part  of  a  vessel  shall  be  valid,  against 
any  other  person  than  the  grantor  or  mortgagor  and  persons 
having  actual  notice  thereof^  unless  such  bill  of  Bale,  mortgage, 
hypothecation  or  conveyance  be  recoided  in  the  office  of  the  col- 
lector of  customs  where  such  vessel  is  registered  and  anroJlBd. 
i»  U.  a  Sts«  at  Large,  440.    The  plaintiff  claims  to  bold  one 
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foarth  pof  t  of  tbe  vessel,  which  is  tiie  subject  of  oontroversy  in  the 
action^  under  a  nortgage  irom  the  owner,  recorded  in  the  office 
of  the  colkctor  of  eastoms  of  BeUast,  in  the  State  of  Maine. 
The  defendant,  on  tbe  other  hand,  having  attached  said  one 
fourth  on  a  writ  against  the  mortgagor  and  owner,  insists  that 
ihe  mortgage  to  tbe  pleuntiff  is  invalid  against  him,  because 
there  is  no  evidence  of  any  aetoal  notice  to  him  of  its  existence, 
sad  it  is  not  recorded  in  the  office  of  the  collector  of  the  cus« 
toms  where  tbe  vessel  was  registered  at  tbe  time  the  mortgage 
vi^as  made,  in  pursuance  of  the  aet  of  congress  above  cited. 
Tbe  real  and  only  question  at  issue  theiefors  is,  whether,  on  the 
lacts  stated  eoneemtng  tbe  enrolment  aAd  registry*  of  tbe  vessel, 
tiie  mortgage  should  have  been  recorded  at  tbe  office  of  the  cot 
ieotor  in  Belfast,  where  she  was  originally  enrolled  and  where 
her  owners  at  the  time  of  such  enrolment  resided ;  or  at  tbe 
office  of  the  coDeotor  in  Boston,  in  which  she  was  registered 
when  the  mortgage  to  the  j^aintiff  was  escecuted  and  delivered. 
This  question  can  be  determined  only  by  referring  to  the  vari* 
oos  provisions  of  the  laws  of  the  United  States,  regulating  the 
eniolment  and  registry  of  vessels^  with  a  view  to  ascertain  tbe 
place  intended  to  be  decrignated  for  tbe  record  of  mortgages  and 
other  transfers  of  vessels  by  the  statute  of  1850. 

As  preliminary  to  this  inquiry,  and  as  essential  to  ascertain  the 
true  answer  to  be  given  to  it,  it  is  neoessary  to  notice  the  pur- 
pose which  congiess  bad  in  view  in  enacting  tiie  provision 
requiring  such  mortgages  and  transfers  to  be  put  on  record.  Of 
this  there  can  be  no  doubt.  Its  design  was  t^e  same  as  that 
intended  to  be  aooompliriied  by  aU  acts  requiring  a  registry  of 
deeds  and  other  conveyances  -^  to  give  notice  to  aU  persons  intei- 
ested  of  the  trae  condition  of  tbe  title,  and  to  prevent  innocent 
parties,  like  purchasers  or  ereditors,  from  being  injured  or  de- 
frauded by  the  existeoce  of  prior  transfers  and  incumbrances, 
of  which  they  had  no  notice,  and  eould  obtain  none,  when  they 
bought  property,  advanced  money  upon  it,  or  gave  credit  to  par- 
ties who  were  in  possession  and  had  the  nominal  title  to  it 
Such  being  the  manifest  design  of  tbe  statute,  it  is  tbe  duty  of 
diase  who  are  eaUed  on  to  ejipoond  Its  provisions  to  give  to 
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them  such  an  interpretatioa  as  will  more  eflfectaally  carry  out 
the  intention  of  its  firamers.  Indeed,  no  other  rule  of  expoai* 
tion  can  be  eafely  adopted  in  construing  a  statute  the  terms  of 
which  are  ambiguously  expressed,  and  are  open  to  two  dif- 
ferent constructions. 

By  the  act  of  1792,  c.  39,  §  3, 1  U.  S.  Sts.  at  Large,  287,  it  is  pro- 
vided that  every  vessel  shall  be  registered  by  the  collector  of  the 
district  in  which  shall  be  comprehended  the  port  to  which  she 
belongs  at  the  time  of  her  registry,  which  shall  be  deemed  to  be 
the  port  at  or  nearest  to  which  the  owner,  if  there  be  but  oue, 
or,  if  more  than  one,  the  husband  or  managing  owner  of  such 
vessel  usually  resides.  *  By  §  11  of  the  seune  statute  it  is  pro- 
vided that  when  any  citizen  shall  purchase  or  become  the  owner 
of  any  ship  or  vessel  entitled  to  be  registered,  she  being  within 
a  district  other  than  the  one  in  which  he  resides^  she  shall  be 
entitled  to  be  registered  by  the  collector  of  the  district  where 
she  may  happen  to  be  at  the  time  of  his  becoming  owner 
thereof;  it  being  provided  however,  that  the  register  thus  ob- 
tained shall  be  delivered  up  to  the  collector  of  the  district  where 
the  ship  or  vessel  belongs,  whenever  she  shall  arrive  at  a  port 
comprehended  within  such  district,  and  thereupon  the  collector 
shall  issue  a  new  register  in  lieu  of  the  one  so  surrendered.  A 
similar  provision  is  made  by  §  IS,  in  case  of* a  purchase  of  a 
ship  or  vessel  by  an  agent  or  attorney  acting  in  behalf  of  a  citi- 
zen of  the  United  States.  If  such  ship  or  vessel  is  in  a  district 
more  than  fifty  miles  distant  from  the  one  comprehending  the 
port  where  the  vessel  ought  to  be  deemed  to  belong — that  is, 
where  her  new  own^  or  the  ship's  husband  resides-^ the  col- 
lector of  the  district  where  the  vessel  may  be  is  authorized  and 
required  to  issue  a  new  register,  which  is  to  be  surrendered  in 
like  manner  as  provided  in  §  11,  when  his  ship  or  vessel  shaU 
arrive  in  the  port  where  she  belongs,  and  a  new  register  is  to  be 
issued  in  lieu  thereof  by  the  collector  of  the  district  in  which 
such  port  is  situated.  So  by  §  13,  if  the  certificate  of  reg- 
istry of  a  ship  is  lost,  mislaid  or  destroyed,  a  new  one  may 
be  issued  by  iike  collector  of  the  district  where  she  may  first 
be  after  such  loss  or  destruction;  to  be  surrendered  in  like 


Digitized  by 


Google 


MARCH  TEEM  186&  421 

Potter  V.  Irish. 

manner  as  provided  in  previous  sectionsi  whenever  the  ship  or 
vessel  shall  arrive  in  the  port  in  which  she  belongs.  And  by 
§  14  it  is  provided  that  when  any  registered  ship  or  vessel  shall,  in 
whole  or  in  part,  be  sold  or  transferred  to  a  citizen  of  the  United 
States,  or  shall  be  altered  in  form  or  burden,  she  shall  be  regis- 
tered anew  in  compliance  with  the  foregoing  provisions,  that 
is,  in  the  port  where  she  may  be  at  the  time  of  such  sale  or 
alteration.  A  like  provision  is  made  by  the  U.  S.  St.  of  1803, 
c.  18,  ^  3,  in  case  of  registered  ships  or  vessels  sold  or  trans- 
ferred to  citizens  of  the  United  States  while  without  the  limits 
thereof.  In  those  cases,  a  new  register  is  to  be  obtained  firom 
the  collector  of  the  district  in  which  she  shall  first  arrive  ufter 
such  sale  or  transfer  within  the  limits  of  the  United  States. 
2  U.  S.  Sts.  at  Large,  210. 

Provisions  of  a  similar  character  are  made  respecting  the  en- 
rolment of  vessels  engaged  in  the  coasting  trade  by  the  act  of 
1793,  c.  46,  with  the  following  additional  enactments :  By  ^§  7, 
8,  it  is  enacted  that  collectors  may  enrol  and  license  any  ship  or 
vessel  which  has  been  registered,  or  register  any  ship  or  vessel 
which  has  been  enrolled,  on  the  surrender  of  the  enrolment  or 
license  previously  granted ;  and  the  exchanges  thus  authorized 
may  be  made  by  the  collector  of  any  district  where  the  ship  or 
vessel  may  happen  to  be,  with  a  proviso  that  such  register  or 
enrolment  shall  be  given  up  to  the  coUector  of  the  district  where 
the  ship  or  vessel  belongs  within  ten  days  after  her  arrival  in 
•u^h  district    1  U.  8.  Sts.  at  Large,  305. 

From  these  numerous  provisions  it  is  apparent  that,  while 
every  ship  or  vessel  of  the  United  States  has  a  home  port,  to 
which  she  legally  belongs,  or  in  which  she  has  a  domicil,  it  by 
no  means  follows  that  she  is  to  be  registered  and  enrolled  at  all 
times  in  the  office  of  the  collector  of  the  district  within  which 
such  home  port  is  comprehended*  When  she  is  first  built  and 
is  to  be  registered  and  enrolled  in  order  to  receive  the  docu- 
ment which  is  to  give  to  her  her  national  character,  she  is  to 
be  registered  or  enrolled  in  the  district  within  which  the  port  to 
which  she  belongs  is  included.  So  if,  in  the  course  of  her 
voyages,  she  has  occasion  to  change  such  original  register  or. 
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enrolment,  and  again  arrives  at  the  port  of  her  domicil,  such 
substituted  register  or  enrolment  is  to  be  then  eoiretidered  and 
a  new  one  taken  out  But  in  all  other  cases  for  which  provision 
is  made  in  the  statutes  above  cited,  her  register  or  enrolment 
is  not  to  be  made  and  issned  at  such  home  port  or  district,  but 
in  that  one  where  she  may  happen  to  be  when,  according  to  the 
provisions  of  law,  it  becomes  necessary  or  expedient  to  surren* 
der  her  previous  register  or  enrolment  and  take  out  a  new  one. 
If,  for  instance,  a  ship  or  vessel,  or  any  part  of  her,  is  sold  and 
transferred,  a  new  register  or  enrolment  is  to  be  taken  out  in  the 
district  where  she  may  be  at  the  time  of  such  sale  and  transfer, 
and  this  new  register  or  enrolment  contimaes  to  be  her  only  reg* 
ister  or  enrolment  until  she  returns  to  the  district  in  which  the 
port  to  which  she  belongs  is  comprehended,  unless  she  is  pre- 
viously again  sold  and  transferred,  in  which  case  another  new 
register  or  enrolment  is  to  be  taken  out  in  the  district  where  she 
may  happen  to  be,  to  be  exchanged  in  like  manner  when  she 
arrives  at  the  port  of  her  domiciL  The  result  of  these  provis* 
ions,  in  their  practical  working,  is  that  a  ship  or  vessel  may  and 
often  does  change  her  register  or  enrolment  many  times  in  the 
course  of  her  voyages,  and  continues  to  sail  for  years  without 
returning  to  the  port  to  which  she  belongs,  and  without  having 
a  register  or  enrolment  in  the  district  ia  which  such  port  is  com* 
prehended. 

The  case  at  bar  fumiBhcs  a  good  illustration  c^  the  pmctical 
operation  of  the  provisions  of  the  statute.  The  vessel  in  contro* 
versy  was  originally  enrolled  in  her  home  port  for  the  coasting 
tmde  on  the  22d  of  November  1B49.  On  liie  12th  of  January 
following,  she  being  then  at  New  Orleans,  a  register  was  there 
taken  out.  From  that  date  to  the  time  when  the  vessel  was 
attached  by  the  defendant  on  the  30th  of  February  1856,  for  up- 
wards of  six  years,  she  has  been  registered  in  various  ports ;  but 
during  all  this  time  she  has  never  returned  to  Camden,  the  port 
to  whid)  she  is  said  to  beloog,  and  has  never  been  registered  in 
the  district  within  which  that  port  is  indoded. 

Under  such  a  system  of  registration  and  enrolment  it  would 
seem  to  be  reasonable  and  in  many  cases  necessary  that,  in 
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order  to  aooompliflb  the  groat  pnrpose  whieli  the  statnte  reqnir- 
iog  a  recoid  of  mortgages  and  other  comrejancee  of  ships 
or  vessels  was  intended  to  effiBct,  the  plaoe  of  the  record 
should  be  the  district  where  the  present  existing  register  or  en- 
xolment  of  a  ship  or  vessel  is  made.  In  no  other  way  can  a 
notice  to  all  persons  interested  be  made  certain  and  eflectaal. 
A  ship  or  vessel  can  have  at  the  same  time  but  one  register  or 
enrolment  It  may  be  called  cither  permanent  or  temporary ; 
but,  whatever  is  its  nature,  it  constitutes  for  tiie  time  being  the 
only  document  which  gives  to  the  vessel  her  legal  siaius  as  an 
American  vessel.  The  certificate  of  such  repstry  or  enrolment 
is  not  only  in  the  natme  of  a  passport  which  she  always  carries 
with  her  to  show  her  national  character,  bnt,  in  a  certain  sense,  it 
is  also  a  muniment  of  title,  which,  by  §  14  of  the  statute  abeady 
cited,  is  to  be  inserted  at  fengih  in  any  bUl  of  sale  of  the  vessel 
or  any  part  of  her,  in  order  to  entitle  a  pmchaser  to  a  new  regis- 
ter or  enrolmat  It  is  therefore  to  this  docoment,  that  pur- 
chasers, creditons  and  other  persons  interested  to  inquire  into 
title  would  naturally  look^  as  indicating  ber  ownership  at  the 
time  it  was  isened ;  and  as  it  wonld  always  be  readily  accessi- 
ble, it  would  afford  an  easy  and  certain  means  of  asoertaining 
by  an  official  certificate  the  place  to  wbieh  recomse  should  be 
had,  in  order  to  learn  whether  tbe  ship  or  vessel  is  subject  to 
any  mortgage  or  hypothecation  subsequent  to  its  date. 

This  interpretation  of  the  statute  is  not  only  consistent  with 
its  object  and  meets  and  satisfies  it,  so  £ar  as  it  is'practicaUe  to 
do  so ;  but  it  seems  to  be  the  only  construction  which  harmon- 
iaes  with  the  natural  and  ordinary  meaoiog  of  its  language* 
The  requisition  is,  tioLt  the  record  shall  i>e  made  ^<  where  such 
vessel  is  registered  and  enrolled.''  It  certoinly  wonld  not  be  a 
compliance  with  this  pnnnsion  to  put  a  mortgage  on  .record  in  a 
district  where  a  ship  or  vessel  is  not  and  never  has  been  either 
registered  or  enrolled.  Yet  sack  would  be  the  result,  if  the  con« 
struction  of  the  statute  is  that  snob  record  is  to  be  made  in  all 
eases  in  the  district  where  tbe  ship  or  vessel  belongs,  without 
regard  to  the  fact  iiat  the  registry  or  certificate  of  enrolment 
oi  that  district  may  have  been  long  previoady  surrendered,  and 
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a  substituted  one  taken  ont  in  a  port  where  the  Tessel  may  have 
been,  in  coniplianoe  with  the  provisions  of  the  statute  abeady 
cited,  and  that  in  the  mean  time  she  has  not  retoraed  to  her  port 
of  domiciL  We  do  not  see  how  this  oonclasion  can  be  avoided, 
unless  it  be  said  that  a  vessel  may  be  registered  or  enrolled  in 
two  places  at  one  and  the  same  time.  But  for  such'  a  position 
we  can  see  no  warrant,  either  in  the  statute,  or  in  ttie  somewhat 
loose  practice  which  has  grown  up  under  it  in  the  course  of 
nearly  seventy  years. 

The  construction  for  which  the  plaintiff  contends,  that  the 
place  of  record  under  the  statute  is  in  all  cases  the  district  where 
the  vessel  belongs,  is  not  merely  unreasonable  and  inconsistent 
with  the  purpose  and  language  of  the  statute ;  but  in  many  cases 
a  compliance  with  such  a  requisition  would  be  wholly  impracti- 
cable, and  would  make  the  statute  inoperative.  As  has  been 
already  said,  the  requirement  is  clear  and  unequivocal  that  the 
record  is  to  be  made  where  the  ^  ship  or  vessel  is  registered  and 
enrolled."  Now  it  not  unfrequently  happens  that  a  ship  is  not 
and  never  has  been  registered  or  enrolkd  in  the  district  to  which 
she  by  law  belongs.  This  may  be  so,  not  temporarily  or  for  a 
brief  time,  but  continuously  and  for  many  years.  We  have 
seen  that  in  the  case  at  bar  the  vessel  in  controversy  had  sailed 
for  upwards  of  six  years  under  a  registry  granted  in  another  dis- 
trict than  that  to  which  she  belonged,  and  although  a  registered 
vessel,  she  had  never  been  registered  in  her  home  port 

But  a  stronger,  case  than  this  often  occurs.  Take  for  example 
the  case  of  a  vessel  which,  after  being  built  and  duly  registered 
or  enrolled  in  the  port  to  which  she  then  belongs,  is  subsequently 
sold  while  in  another  port,  within  the  limits  of  another  district, 
to  a  citizen  of  the  United  States,  whose  residence  is  not  in 
either  of  those  two  districts,  but  within  the  limits  of  a  third. 
In  such  a  case,  the  requisitions  of  the  statute  are  dear  and  im- 
perative, that  the  vessel  is  to  be  registered  or  enrolled  anew  in 
the  district  where  she  may  happen  to  be  at  the  time  of  such 
sale.  She  then  ceases  to  have  any  legal  registry  or  enrolment 
in  the  district  to  which  she  originally  belonged.  She  has  ac- 
quired none  in  the  district  where  her  owner  or  ship's  husband 
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vdsides)  because  the  statute  makes  no  provisioQ  for  grantiog  any 
to  her,  nnttl  she  arrives  within  the  limits  of  soch  district  The 
only  registry  or  enrolment  she  can  have  is  in  the  district  in 
which  she  is  at  the  time  of  her  sale  and  transfer.  And  such 
registry  or  enrolment  may  eontinne  for  a  long  time  to  be  the 
only  one  to  whidi  she  is  entitled.  Dmriog  this  period  of  time 
where  is  a  mortgagCi  sale,  pledge  or  hypothecation  of  such  vessel 
to  be  recorded?  Not  in  the  district  to  which  the  vessel  be- 
longed before  the  sale,  because  she  is  no  longer  there  legally 
registered  or  enrolled ;  nor  in  the  district  within  which  the  new 
owner  or  ship's  husband  resides,  because  until  she  arrives  there 
she  is  not  entitled  to  registry  or  enrolment  in  such  district.  The 
record  in  such  case  can  be  made  only  in  one  place  conformably 
to  the  statute,  and  that  is  in  the  port  or  district  where  she.  was 
at  the  time  of  the  sale  and  transfer,  and  in  which  her  new  reg* 
istry  or  enrolment  is  by  law  to  be  made.  Such  would  be  the 
necessary  result  in  every  case  where  there  was  a  change  of 
ownership  of  a  ship  or  vessel  in  a  district  other  than  that  to 
which  she  belonged,  or  where  there  was  a  change  of  register  or 
enrolment  elsewhere  than  in  the  home  port  in  any  of  the  cases 
provided  by  statute,  until  the  ship  or  vessel  in  the  course  of  her 
voyages  should  arrive  within  the  limits  of  the  district  where  the 
port  to  which  she  belonged  was  situated.  This  she  might  not 
do  at  ail  or  only  after  the  lapse  of  many  years. 

The  conclusion  seems  to  be  unavoidable,  that  in  a  large  class 
of  cases  the  statute,  if  construed  as  requiring  a  record  of  mori> 
gages  or  other  conveyances  in  the  district  to  which  a  vessel  be- 
longs, would  be  wholly  ineffectual  and  ino|3erative.  But  no 
such  result  would  follow  if  the  provision  is  interpreted  as  requir- 
ing a  record  where  the  present  e3dBting  registry  or  enrolment  of 
a  ship  or  vessel  is  made.  Buch  a  requisition  can  at  all  times  be 
complied  with.  It  is  a  received  and  indisputable  rule  of  expo- 
sition, that  when  there  are  two  interpretations  of  swbich  the  lan- 
guage of  a  statute  is  susceptible,  that  one  must  be  adopted  which 
will  give  full  force  and  effect  to  its  provisions  in  ail  cases  com- 
ing within  its  purview,  to  the  exclusion  of  that  construction 
which  would  render  its  operation  only  imperfect  and  partial 
36* 
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Tb€«e  views  of  the  troe  interpivtation  of  the  statuie  aodef 
camideration  deirre  some  eonfinxiatioii'  firom  the  language  used 
in  the  third  seetioii.  It  is  ihtve  piovided  that  the  ecti^cUxtf  wbea 
required }  shall  fam»h  aay  person  a  oeriificate  of  ^  the  material 
faets  of  any  existing  bill  of  sale,  mortgage,  hjiNytbeeatiott  or  otiiev 
incnml^ance  upon  such  veesel,  leoonbd  sinoe  the  itsioing  of  the 
last  register  or  mrcrimeot.'^  9  U.  &  9tB.  at  Lai^,  441,  Thia 
would  seem  to  imply  pretty  strongly  that  the  offiee  wfaenoe  the 
last  register  or  eorolment  was  iaouod  was  the  place  intended  £<« 
the  reeord  of  six^b  conveyances.  Certainly  sach  a  provisioa 
would  in  many  cases  be  inopplieaUe  to  the  oolleetor  of  the  dta* 
trict  where  the  vessel  belonged  He  would  have  no  means  cf 
knowing  when  a  vessel  had  last  xeodved  her  register  or  enrol- 
ment, if  she  had  changed  it,  after  leavit^  her  home  port,  or 
had  never  been  within  the  district  to  which  she  bdonged,  afles 
her  transfer  to  her  present  owners^ 

It  was  suggested  by  the  coaneel  for  the  plaintiff  that  a  veg^ 
ister  or  enrolment  taken  oat  at  a  place  otbear  than  in  a  district 
where  a  ship  or  veseel  bekxiged  was  only  ^  temporBry,"  and  that 
a  ^  permanent  ^  oae  could  be  had  only  in  the  port  or  disliiel 
where  a  vessd  may  be  said  to  be  domiciled.  We  am  aware 
that  these  words  are  in  practice  used  in  docnments  of  thb  na- 
ture to  designate  the  two  Idnds  of  registers  or  enrolments  to 
which  a  vessel  may  be  entitled.  They  were  probably  adopted 
as  a  matter  of  convenieace  to  distiaguieh  readily  between  the 
twO)  and  also  to  renooad  the  mastor  or  owner  of  the  necessity  of 
exchanging  them  when  an  exigency  contemplated  by  the  statate 
required  it.  Bat  these  terms  ave  aowheia  to  be  found  in  the 
enactments  of  congress,  and  as  they  were  wed  known  and  in  use 
when  the  8t.  of  1850,  c.  37^  was  passed,  it  is  reasonaUe  to  sup* 
pose  that  they  would  have  been  incorporated  into  it  if  it  wa^ 
intended  that  its  provisions  should  be  in  any  way  affected  ov 
oonitrolled  by  them. 

it  was  also  suggested  that,  as  tfie  register  or  enrolment  of  a 
vessel,  whenever  granted,  always  conttaiaed  a  statement  of  the 
port  to  which  a  vessel  bdonged,  there  would  be  no  difficoky  ia 
ascertaining  the  plaee  to  which  a  pnnobasec  or  other  person 
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interested  should  look  to  see  whether  she  was  subject  to  a  mort- 
gage or  other  incumbrance.  But  the  answer  to  this  suggestion 
isy  that  the  register  or  certificate  of  enrolment  does  not  necessa- 
rily indicate  the  port  to  which  a  vessel  may  belong  at  any  given 
time.  It  will  show,  it  is  true,  where  it  was  at  the  time  it  was 
issued,  but  not  necessarily  afterwards.  The  place  of  residence 
of  the  owners  or  ship's  husband  may  change  subsequently  to  the 
time  when  the  register  or  certificate  of  enrolment  was  issued, 
and  thus  alter  the  port  to  which  the  vessel  would  legally  belong. 
But  the  register  or  enrolment  might  still  continue  the  same  for 
a  long  period  —  as  in  the  case  at  bar  for  upwards  of  five  years — 
during  which  it  might  afibrd  no  correct  information  of  tbo  poit 
to  which  the  vessel  belonged,  or  where  she  would  be  registered 
or  enrolled,  if  she  had  happened  to  have  arrived  within  its  limits. 

We  are  led  by  these  considerations  to  the  conclusion  that  the 
mortgage  under  which  the  plaintilF  claims  to  hold  the  vessel  was 
not  duly  recorded.  It  was  put  on  record  at  Belfast,  the  district 
within  which  she  belonged,  but  where  she  had  never  been  regis- 
tered, because  she  bad  not  been  within  the  limits  of  that  district 
since  the  time  when  the  register  under  which  she  was  sailing  at 
the  date  of*the  mortgage  was  issued.  It  was  not  put  on  record 
at  Boston,  where  her  last  register  was  issued,  under  which  she 
had  been  sailing  for  upwards  of  five  years. 

No  question  is  made  by  the  counsel  for  the  plaintiff  of  the 
validity  of  the  St.  of  1850,  c.  27,  or  the  constitutional  author- 
ity of  congress  to  enact  it.  He  has  assumed  it  to  be  a  valid 
and  binding  enactment.  Taking  it  to  be  so,  it  follows  that  the 
plaintiff  cannot  claim  title  under  the  mortgage ;  because  the  act 
of  congress  expressly  provides  that  no  sale,  mortgage,  hypothe- 
cation or  conveyance  of  a  vessel  or  a  part  of  it  shall  be  valid 
against  any  other  person  than  the  grantor  or  mortgagor  and  per- 
sons having  actual  notice  of  it,  unless  it  b  recorded  in  the  place 
designated  by  the  statute. 

There  was  no  evidence  at  the  trial  of  any  actual  notice  to  the 
defendant  of  the  existence  of  the  mortgage ;  nor  are  we  able  to 
see  that  there  was  any  evidence  on  which  the  jury  could  have 
found  a  verdict  iA  favor  of  the  plaintiff  on  any  of  the  grounds 
urged  in  his  behalf  Exceptions  overruled. 
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ftferchftndise  was  shipped  under  an  agreement  betiroeii  the  ehippera  and  the  shipowner  that 
it  should  be  carried  around  Cape  Horn  or  elsewhere  for  a  market,  and  the  net  proceeds, 
deducting  charges  and  master^s  commission  on  sales,  invested  in  specie  or  bullion  and 
shipped  to  the  United  States  or  Canton;  if  to  Canton,  to  be  Invested  in  snch  goods  as  the 
shippers  might  direct,  to  be  shipped  to  Boeton*  suliieetto  a  deduction  of  the  uenal  chargea, 
and  on  their  arrival  in  Boston  to  be  sold  by  auction,  and,  after  deducting  from  the  net  pro- 
ceeds the  original  cost  and  all  charges  except  premiums  of  insurance  and  interest  on  the 
money,  **the  residue  or  profits  to  be  equally  divided  between  the  shipper  and  shipowner.** 
The  ship  went  anmnd  Cape  Hora,  and  the  master  sold  the  caneo  in  Chili  and  Peru  for 
specie,  part  of  which  was  forcibly  taken  from  hin.  b;  the  gwemment  of  \Jh\Xk,  ihen  a^ 
war  with  Spain;  and,  being  unable  for  want  of  funds  to  proceed  to  China  at  onoe,  traded 
along  the  ooest,  and  afterwaids  went  to  Canton,  intMted  the  nmdning  proceeds  of  tha 
outward  caigo  and  other  ftinds  in  a  cargo  ibr  Peru,  went  to  Pern,  and  there  sold  it  for 
specie,  part  of  which  he  remitted  to  Boston,  where  it  was  distributed  among  the  shippers, 
and  the  residue  with  the  brig  were  seized  and  appropriated  by  the  Chilian  government, 
who  many  years  afterwards,  under  treaty  with  the  United  Statea,  paid  about  two  tbiids 
of  the  cost  of  the  origiaal  cargo,  with  interest  from  the  time  of  seizure.  Htld^  that  the 
owner  of  the  ship  was  not  entitled  to  any  portion  of  the  money  paid  by  Chili,  although, 
including  the  interest^  it  exceeded  the  original  oost  cX  the  goods;  nor  of  the  money  sent 
home  by  the  captain  from  Peru,  without  proof  of  the  tenos  upon  which  the  goods  were 
shipped  from  Canton  to  Pern. 

Bill  m  equity,  in  the  nature  of  a  bill  of  int^i^eader,  filed 
by  the  executors  of  the  will  of  Thomas  IL  Perkins,  for  direo* 
tions  as  to  the  distribution  of  a  sum  of  money  in  their  hand& 
The  parties  agreed  upon  the  following  facts : 

In  1818  several  merchanta  of  Boston  shipped  separate  in* 
voices  of  merchandise  on  board  the  Brig  Macedonian,  then  lying 
at  Boston,  and  owned  by  John  S.  EUery,  und^  written  con- 
tracts, annexed  to  the  bill  of  lading,  in  these  words : 

^  It  is  agreed  between  ,  shipper,  and  John  S. 

EUery,  owner  of  the  Brig  Macedonian^  that  the  merchandise, 
specified  in  the  annexed'  bill  of  lading,  amounting  as  per  invoice 
to  shall  be  carried  iff  said  vessel  to  one  or  more  ports 

and  places,  round  Cape  Horn,  or  elsewhere  for  a  market ;  and 
the  net  proceeds,  after  deducting  all  charges  arising  on  said 
goods,  and  two  and  a^  half  per  cent,  the  captain's  commission 
on  the  net  sales,  shall  be  invested  in  specie  or  bnliion,  and  be 
shipped  in  said  brig  (ot  in  eaee  tbid  vessel  should  be  sold,  in 
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Bome  other  American  vessel)  to  the  United  States  or  Canton ;  if 
to  the  latter  place,  it  shall  be  invested  in  silks  or  nankins,  of  such 
description  as  the  shipper  may  direct,  and  to  be  shipped  to  Bos- 
ton, subject  to  a  deduction  of  the  usual  charges  in  Canton,  and 
two  and  a  half  per  cent,  commission  to  the  master  for  investing 
the  money,  or  to  a  deduction  of  one  per  cent,  in  case  it  is  not 
invested  and  comes  in  specie  or  buUion  to  the  United  States 
direct.  It  is  understood  that  if  the  proceeds  should  be  shipped 
in  any  other  vessel  than  the  Macedonian,  the  freight  is  to  be 
paid  by  the  owner  of  said  brig. 

'<  On  the  arrival  of  the  said  goods  in  Boston,  they  are  to  be 
sold  at  auction,  and  the  net  proceeds,  a?fter  deducting  the  duties 
and  all  other  charges  arising  on  said  goods,  excepting  premioui 
of  insurance  and  interest  of  the  money,  are  to  be  divided  ap.  fol- 
lows :  the  original  cost  of  the  goods  to  be  deducted  from  the 
net  proceeds,  and  the  residue,  or  profits,  to  be  equally  divided 
between  the  shipper  and  shipowner,  and  in  like  manner  if  in 
specie  and  bullion,  which  is  to  be  in  full  for  the  freight  during 
the  whole  voyage. 

^<  In  case  the  vessel  is  sold,  the  captain  will  continue  with  the 
property  until  it  is  shipped  for  the  United  States  ;  and  it  is  un- 
derstood the  owner  is  not  liable  for  his  conduct ;  and  that  the 
property  is  at  the  risk  of  the  shipper,  the  voyage  round.  Dated 
at  Boston,  January  26th,  1818." 

The  brig  sailed  from  Boston  on  the  6th  of  February  1818, 
and,  after  selling  part  of  her  cargo  at  Ooquimbo  and  Valparaiso 
in  Chili,  went  to  Callao  in  Peru,  and  there  sold  and  delivered 
the  rest  of  the  cargo  in  October  1818  io  some  Spanish  mer- 
chants for  the  sum  of  $145,000  in  specie,  which  was  forcibly 
taken  from  the  captain  by  the  admiral  of  Chili,  then  at  war  with 
Spain.  After  this  seizure,  the  captain,  being  prevented  by  want 
of  funds  from  directly  pursuing  tlie  contemplated  voyage  to 
China,  employed  the  vessel  in  several  coastwise  voyages  in 
South  America ;  but  afterwards  proceeded  to  China,  and,  with 
the  proceeds  of  the  original  outward  cargo,  and  other  funds, 
purchased  Chinese  merchandise,  which  was  shipped  in  a  single 
invoice  in  the  name  of  *<  John  S.  BUery  and  others;"  and  with 
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this,  and  other  merchaDdise  shipped  by  other  merchants  at  Can- 
ton  on  their  own  account,  returned  to  Peru,  and  th^re  sold  the 
greater  part  of  the  cargo,  and  remitted  a  portion  of  the  pro- 
ceeds arising  from  the  sale  of  this  invoice  of  Ellery  and  others 
in  specie  to  Boston,  where  it  was  distributed  among  the  origi- 
nal shippers,  according  to  the  amount  of  their  respective  in- 
voices ;  but  the  balance  of  the  proceeds  of  the  cargo  there  sold, 
amounting  to  $70,000,  and  the  goods  remaining  unsold,  were 
again  seized,  together  with  the  brig,  by  the  Chilian  government^ 
and  converted  to  its  use,  and  the  brig  never  returned  to  the 
United  States. 

These  seizures  constituted  just  claims  against  the  government 
of  Chili,  which,  after  many  years  of  negotiation  between  it  ai*  J 
the  United  States,  were  finally  compromised  by  agreeing  that 
Chili  should  pay  for  the  first  seizure  of  $145,000  the  sum  of 
$104,000,  with  interest  at  five  per  cent,  per  annum  from  the 
time  of  the  seizure  to  the  time  of  payment,  in  seven  annual 
instalments. 

Perkins,  being  personally  interested  in  the  matter  as  one  of 
the  shippers,  was  appointed  by  Ellery  and  the  other  shippers 
their  common  agent  to  prosecute  the  claim  against  Chili  and 
receive  and  distribute  the  proceeds,  and  by  his  verbal  agreement 
with  EUery  was  to  receive  a  commission  in  compensation 
for  his  services.  He  received  in  184S-1845  from  the  Chilian 
government  the  first  three  instalments,  and,  after  deducting  all 
charges  and  expenses,  and  his  own  commission,  and  carrying  to 
general  account  a  certain  sum  to  meet  contingent  expenses,  ac- 
counted for  and  distributed  the  balance  to  and  among  the  origi- 
nal shippers  in  proportion  to  their  respective  invoices.  In  1846- 
1849  he  received  the  remaining  instalments  from  the  Chilian 
government,  which  have  never  been  distributed,  but  are  now  in 
the  hands  of  the  executors  of  his  will,  whose  account  shows  a 
balance  to  be  distributed  of  $134,378.19. 

No  freight,  or  other  compensation  in  lieu  thereof^  has  ever 
been  paid  to  Ellery  by  any  of  the  shippers ;  and  his  disburse- 
ments on  account  of  the  brig,  from  the  time  she  left  Boston 
until  she  was  seized  in  Peru,  amounted  to  over  $70,000. 
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The  executors  of  EUery's  will  received  a  certain  sam  as  an 
indemnity  for  the  seizures  made  by  Chili,  and  distributed  the 
same  among  the  original  shippers,  according  to  their  respective 
original  invoices,  and  these  shippers  have  ahready  received  back 
the  amounts  of  their  original  invoices. 

By  agreement  of  parties,  this  cause  was  **  referred  to  Charles 
G.  Loring,  Esq^  as  auditor,  to  report  the  facts,  with  his  decis- 
ions thereon,"  who  made  a  report,  to  which  the  surviving  execu- 
tor of  Eliery's  will  excepted,  and  so  much  of  which  as  concerned 
his  exceptions  was  as  follows : 

*<  The  question  whether  EUery  is  entitled  to  receive  one  half 
part  of  the  surplus  of  the  amounts  that  shall  be  adjudged  pay- 
able to  the  shippers,  above  those  at  which  their  goods  were  in- 
voiced, or  any  other  compensation  for  the  use  of  his  vessel  on 
cither  passage,  presents  great  diificulties. 

^  In  order  to  its  intelligent  discussion,  it  may  be  desirable  to 
determine,  in  the  first  place,  the  relations  of  the  parties  under 
the  contract  contained  in  the  bills  of  lading  and  the  agreements 
thereto  annexed.  The  undersigned  is  of  opinion  that  by  these 
the  master  was  made  the  consignee  or  agent  of  the  owners  of 
the  goods,  so  far  as  the  safe  custody  and  proper  disposal  of 
them,  and  the  accounting  for,  and  remittances  or  investment  of 
the  proceeds  of  them,  were  concerned  ;  and  the  shipowner  was 
thus  exonerated  from  some  of  the  liabilities  under  which  he  would 
have  remained  upon  a  mere  bill  of  lading ;  but  that  the  master 
continued  the  agent  of  the  shipowner,  for  the  due  prosecution 
of  the  voyage  described,  insomuch,  at  least,  that  any  voluntary 
departure  from  it  was  at  his  risk,  at  the  least  so  far  as  his  interest 
in  the  prosecution  of  it  was  involved ;  and  so  that  any  volun- 
tary abandonment  of  it,  or  the  inception  of  a  new  one,  how- 
ever consented  to  by  the  master  as  agent  of  the  shippers,  could 
give  to  him  no  rights  of  indemnity,  or  vest  in  him  any  other 
claims  against  them  by  reason  of  such  abandonment 

''  In  the  next  place,  it  may  be  well,  if  possible,  to  define  and 
determine  the  true  meaning  of  the  clause  in  which  the  compen- 
sation to  the  shipowner  in  lieu  of  freight  was  provided  for,  and 
what  that  compensation  was  to  be. 
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^<  And  first,  it  is  manifest  that  none  was  to  become  due,  or  be 
the  subject  of  any  admeasurement,  until  after  the  arrival  in  Bos- 
ton of  the  proceeds  of  the  goods,  whether  in  specie  or  in  bullion, 
or  invested  in  other  merchandise.  By  the  explicit  terms  and 
the  nature  of  the  contract  the  compensation  was  incapable  of 
subdivision  ;  and  was  dependent  upon  tiie  hazard  of  profit  or 
loss  upon  the  adventure  throughout  its  whole  accomplishment; 
and  was  susceptible  of  no  other  adjustment  than  by  the  rela- 
tion which  the  proceeds,  thus  returned  to  Boston,  should  bear 
to  the  cost  of  the  goods  at  their  place  of  departure.  So  that 
if  the  goods,  or  their  proceeds,  should  have  been  lost  at  any 
point  of  the  whole  voyage,  intermediate  between  that  of  its  in- 
ception and  that  of  its  stipulated  termination,  even  at  the  wharf 
in  Boston  before  opportunity  for  unlading,  no  reward  would 
have  become  due  for  tiie  part  performed.  And  no  voluntary 
departure  or  abandonment,  at  any  such  intermediate  point  of  its 
prosecution,  could  confer  upon  the  shipowner  any  rights  or 
claims  to  which  he  would  have  been  entitled  upon  its  accom- 
plishment, whatever  new  ones  might  arise  upon  a  variation  of 
the  enterprise,  or  upon  entering  on  a  new  one ;  for  if  the  owner 
should  be  considered  exempt  from  liability  to  the  shippers  for 
such  departure  or  abandonment  by  the  master,  under  the  clause 
exempting  him  from  liability  for  the  master's  conduct,  (which  is 
by  no  means  clear,  inasmuch  as  that  clause  may  be  construed 
as  confined  to  an  exemption  fi*om  liability  for  the  master's  un- 
faithful custody  or  disposal  only  of  the  goods,)  it  is  quite  mani- 
fest that  the  master  had  no  authority  to  bind  them  to  any  con- 
tract for  another  voyage,  or  to  the  fulfilment  of  the  terms  of  the 
old  one  upon  the  substitution  of  another  undertaking ;  but  that 
the  relative  rights  and  obligations  of  the  parties  would  have  to 
be  determined  according  to  the  nature  of  the  new  enterprise, 
and  upon  proof  of  their  subsequent  ratification  of  it,  there 
having  been  no  precedent  authority. 

•*  It  may  be  worth  while  also  to  observe  that  the  compensa 
tion  stipulated  for  in  the  agreement  was  one  half  of  the  surplus 
of  <  the   net    proceeds,'  which   is  described  as  *  the  residue  or 
profits,'  in  terms  therefore  excluding  other  sources  of  it,  and  to 
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"  Jt  becomes  jiecesBary  then»  under  the  guidance  pf  these  prin* 
ciples,  to  ascertain  whether  the  funds  in  Perkins's  hands,  with 
interest  computed  as  above  prescribed,  or  any  portion  of  them, 
are  justly  to  b^  acooanted  profits  upon  the  invoices  of  goods 
shipped  at  Bostoui  accruing  on  the  voye^e  stipulated  in  the  bills 
of  lading  and  contracts  annexed-  It  is  obvious  that  the  voyage 
itself  was  never  performed.  The  one  agreed  upon  was  from 
Boston  to  South  America,  whence  the  proceeds  were  to  be  in* 
vested  in  specie  and  bullion,  to  be  brought  in  the  brig,  or.  sent 
back,  in  the  event  of  a  sale  of  her,  to  Boston ;  or  to  be  sent 
to  Canton  for  investment,  and  thence  shipped  to  Boston,  where 
tk(^y  were  to  be  sold,  and  the  xiet  proceeds,  after  deducting  the 
invoice  costi^  were  to  constitute  *  the  profits '  tp  be  divided  be* 
tween  the  owner  and  the  shippers. 

"  But  thid  enterprise  was  broken  ^  up  and  frustrated,  at  the 
port  of  outward  destination,  by  the  forcible  seizuxe  of  nearly 
the  whole  proceeds  of  the  sales  of  the  goods  invoiced,  by  the 
Chilian  government;  so  that  such  proceeds  could  neither  be  sent 
to  Boston  or  Cautoui  nor  invested  there  and  returned  to  Boston, 
pursuant  to  th^  contract;  and  so  that  any  ppssibility  of  ascer- 
taining any  profits,  by  the  only  test  and  mode  of  determination 
prescribed  by  it,  was  utterly  defeated.  Ajod  the  vessel,  after 
prosecuting  several  intermediate  voyages  occupying  the  best 
part  of  a  year,  for  the  sol^  account  and  benefit  of  her  owner, 
proceeded  to  Canton  with  another  cargo,  including  a  portion  only 
of  the  proceeds  of  these  sales,  and  which  upon  this  statement 
must  have,  been  a  small  one  only;  and  uqder  relations  to  oth^r 
shippers,  and  with  an  intended  termination  of  the  voyage  in 
Peru,  which  render  it  impossible  to  consider  it  any  continuation 
of  that  originally  undertaken.  Inasmuch  therefore  as  the  voy- 
age, the  performance  pf  which  was  to  be  precedent  to  the  exist- 
eace  of  the  profits  stipulated  fot^  and  the  only  test,  or  mode  of 
ascertaining  any,  became  impracticable,  it  seems  to  follow  that 
no  such  profits  can  be  considered  as  having  accrued,  constituting 
pr  represented  by  any  portion  pf  the  funds  in  the  bands  of  Per- 
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kins ;  they  being  derived  solely  and  exduoively  from  the  indem* 
nity  paid  by  the  Chilian  government  from  the  seizure  and  cou« 
fiscation  of  a  part  of  the  proceeds  of  the  sales  of  the  ontwaid 
cargo. 

'^  It  was  argued  however  that,  although  the  particular  voyage 
was  not  completed,  nevertheless  this  portion  of  it  to  Soath 
America  was  performed ;  and  the  parties,  having  accepted  the 
proceeds  of  the  sales  made  in  South  America,  bb  paid  over  by 
the  Chilian  government,  have  so  far  ratified  and  confirmed  the 
proceedings  of  the  master,  or  consented  to  the  abandonment  of 
the  voyage,  and  so  have  become  liable  ex  csquo  et  bono  to  com- 
pensate the  owner,  pro  rata  Uineris^  for  such  part  perforraanoe 
of  the  contract. 

"  It  seems  to  the  undersigned  however,  that  so  fietr  as  any  claim 
for  a  pro  rata  compensation  may  be  supposed  to  rest  upon  an 
implied  abandonment  of  the  voyage,  or  consent  to  such  aban^ 
donment  on  the  part  of  the  shippers,  it  would  be  enough  to  say, 
that  it  coold  not  be  considered  as  one  made  by  the  shippers, 
any  more  than  by  the  owner ;  the  master  being  in  that  respect, 
if  an  authorized  agent  of  the  shippers,  at  least  equally  one  of 
the  owners ;  and  a  mutual  abandonment  could  give  neither  any 
rights  under  the  contract  But  it  seems  impossible  to  consider 
these  proceedings  in  any  such  light  There  was  no  voluntary 
abandonment  on  either-  side,  but  a  forcible  disruption  of  their 
contmct ;  nor  was  there  any  acceptance  by  the  shippers  of  the 
proceeds  of  their  goods  as  in  part  fulfilment  or  furtherance  or 
continuation  of  the  voyage.  For  if  the  moneys  received  from 
the  Chilian  government  oonld  by  any  stretch  of  reasoning  <Nr 
Imagination  be  considered  as  the  proceeds  of  the  cargo,  they 
were  never  received  there  as  such,  for  the  purposes  of  the  ori- 
ginal enterprise ;  and  the  payment  of  them  from  twenty  nine  to 
thirty  five  years  afterwards,  as  an  indemnity  for  a  confessedly 
criminal  violence  committed  upon  neutral  property,  can  hardly 
be  accounted  as  delivery  over  of  the  proceeds  in  kind,  or  by  way 
of  substitution.  Besides,  they  never  were  received  by  the  mas- 
ter there,  but  were  paid  here  under  treaty  with  our  government ; 
and  the  principal  sum  paid  fell  far  short  of  the  actual  amount 
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seized,  and  of  the  inroioe  cost  of  the  goods.  Nor  can  this  be 
oonsidefed  a  case  where,  although  the  contract  was  not  en- 
tirely fulfilled,  an  eqnitable  claim  arose  from  a  benefit  derived 
from  a  partial  performance ;  for,  although  the  goods  appear  on 
this  statement  to  have  been  sold  and  delivered  there  at  a  profit 
npon  the  investment,  yet  the  proceeds  were  seized  and  became 
totally  lost ;  so  that  no  benefit,  but  ruin,  so  far  as  that  voyage  was 
involved,  was  the  immediate  result  of  such  part  fulfilment  of  the 
'contract.  Nor  may  it,  as  the  undersigned  thinks,  be  reasonably 
contended,  that  as  a  profit  was  made  upon  the  sale  of  the  out- 
ward cargo,  and  a  partial  indemnity  has  been  awarded  for  the 
loss,  justice  requires  an  apportionment  of  the  indemnity  be- 
tween all  entitled  to  share  in  the  profits  and  to  reimbursement 
of  the  invoice  value  of  the  goods ;  for  the  only  profits  contem- 
plated by  the  contract  were  those  to  be  realized  upon  the  termi* 
nation  of  the  voyage  in  Boston ;  and  as  those  profits,  if  they 
can  be  so  called  in  this  discussion,  became  lost  in  Chili  and 
never  reached  Boston,  they  cannot  be  esteemed  as  falling  within 
the  scope  of  the  contract 

^  But  it  is  daimed,  and  has  been  ai^ed  with  great  ingenuity, 
that  inasmuch  as  the  total  amount  finally  received  from  the 
Chilian  government  exceeds  very  considerably  the  invoice  cost, 
and  was  paid  in  specie  or  bullion,  the  surplus  over  such  cost  is 
to  be  accounted  profits,  within  the  fair  meaning  of  the  contract, 
although  the  greater  portion  of  it  consists  of  interest  paid  from 
the  time-  of  the  seizure ;  and  that  the  gross  amount  paid  is  to 
be  considered  the  proceeds  of  the  goods,  and  as  thus  paid  by 
instalments, 

^  K  such  amalgamation  of  principal  and  interest,  under  any 
circumstances,  could  be  esteemed  reasonable,  the  undersigned 
would  still  find  insuperable  difficulties  in  accounting  the  excess 
so  received  ae  profits  of  the  voyage,  within  the  contract  under 
consideration.  The  facts  would  still  remain  that  the  voyage 
was  never  completed,  but  forcibly  broken  up ;  and  that  therefore 
neither  party  could  claim  of  the  other  as  for  its  fulfilment ;  and 
that,  whatever  name  might  be  given  to  the  moneys  thus  paid 
and  received,  the  shippers  could  not  be  considered  as  having 
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made  any  pDofits  on  the  voyage,  inaaxoacJi  as  the  itotal  aioouiit 
received  woold  act  be  a  mmboiBeauant  of  tbe  cost  Qjf  the  gopd% 
allowing  much  less  than  legal  fate  of  latereat  from  tbe  time  of 
its  termination  by  the  seizure  in  CbiU ;  ao  that  they  are  greatly 
losers,  although  the  whole  aoiount  paid  at  the  expiration  of 
thirty  fiVe  years  does  e^eisd  tlie  origiQ.al  aums  charged  iii 
tbe  invoiccjs,  witbouit  iotexe9t  tberpupoo*  Bat  the  uudersigoed 
is  entirely  satisfied  that,  in  deciding  tha  queatioji  wb^ber  theirs 
were  or  were  not  aoy  pro&ts  to  be  dividedt  it  <mf^Bot  be  that  the 
interest  and  principal  are  to  be  tbaa  amalgaiDatedi  and  90  make 
the  voyage  to  ooatiaue  constraotiveiy  A>r  tbe  ppa(>9  of  thirty  fivis 
years ;  which  is  essential  to  tbia  hypoth(»als» 

<^  The  voyage  opoo  whin^  tbe  partial  ent^r^  wa^  finally  aod 
&taliy  terminated!  so  &r  a9  this  portion  pf  the  adventure  was 
concerned,  at  the  time  of  tbe  sausare  of  tbeee  proo^eds ;  and  tbey 
never  were  specificaUy  veatored,  nor  pretended  to  be.  Tbe  rights 
of  all  tbe  peirties  beoaiade  at  that  moment  fi^,  w^  $e^9  and  m 
against  the  CbiUan  goveromeAti  ao  far  a^  tbe  voyage  agreed 
upon  was  concerned,  its  further  prose^ntiop  having  become  im- 
possible. Any  jndemojiy,  tb§mfoce^  Umt  beo^ioe  l^wjNly  or 
equitably  dne  fn^m  tbe  seijaora  to  any  of  tbe  parties,  became 
due  to  them  then^  and  was  to  be  aeooonted  as  payable  then ; 
and  all  compenaataoo,  suba^quentiy  bi^ooming  due  for  tbe  neg* 
iect  or  omission  or  refwal  of  payment  at  that  timet  aoorned  to 
those  entitled  to  sncb  paym^t^  as  a  m^re  indemnity  for  such 
neglect,  omiasion  or  refu«al»  Tbe  interest  was  to  be  in  no  ^enee 
any  part  of  tbe  indeqaoity  for  the  seianre,  bnt  ooly  for  the  de- 
tention or  omission  to  pay  the  money  due  for  such  9ejj(ure ;  and 
belonging  to  tbope  ooly  who  Md  become  entttied  to  it  by  reason 
o[  the  seizpFe.  If  ib§  one  buodred  and  four  thousand  dpUars 
had  been  paid  forthwith,  there  could  have  beea  no  pietence 
of  any  {nrofits  to  he  divided,  for  sueh  indemnity  would  have 
fallen  short  of  the  cost  in  Bpaton ;  and  it  is  imppseibte  to  pon- 
sider  tbe  interest  allowed  tot  withholding  the  indepuiity  ad- 
mitted to  have  been  due  then,  as  profits  on  such  co^  Such  an 
appropiiation  of  the  internet  would  be  to  aggravate  tbe  loas 
caused  by  the  a^ure,  by  depriving  the  shippera  of  a  very  large 
portion  of  the  already  insufficient  indemnity  allowed 
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^^  Upon  every  view,  therelbre,  which  the  ttDdenigned  has  been 
enabled  to  take  of  this  part  of  the  ceise,  be  is  of  opinion  and 
does  therefore  find  and  report  that  no  portion  of  the  funds 
received  by  Perkins,  or  now  in  the  hands  of  the  executors  of  his 
will,  can  be  aqeounted  profits,  to  be  the  sabject  of  division  be- 
tween Eliery  and  the  shippecs. 

(<  The  remaining  questions  touching  the  amounts  received 
and  distributed  by  EUery,  being  those  paid  by  the  Peruvian 
and  Chilian  governments  on  account  of  the  seizure  of  the  pro- 
ceeds of  a  portion  of  the  letom  cargo  from  Canton,  and  of  such 
of  the  goods  as  were  unsold,  are  attended  with  much  greater 
dii&culties,  if  not  such  as  to  render  any  satisfactory  solution  of 
them  upon  this  evidence  ioftpoasible,  otherwise  than  by  the  ap- 
plication of  the  technical  rules  of  law  regulating  the  burden  of 
proof.  For  the  reasons  above  stated,  and  the  fact  that  the  voy- 
age from  Peru  to  Canton  and  back  to  Feru  to  terminate  there 
was  entirely  inconsistent  with  that  originally  agreed  upon,  and 
that  the  terms  upon  which  it  was  undertaken,  as  between  the 
shipowner  and  the  shippeiB,  and  between  the  shippers  them- 
selves, are  entirely  undiscloaed,  it  mus^  be  considered  an  en- 
tirely new  voyage,  in  which  the  master,  without  any  authority, 
invested  a  portion  of  the  funds  belonging  to  the  shippers  of  the 
original  cargo  in  Boston ;  though  what  portion,  and  how  ob- 
tained, seeios  upon  this  evidence  to  be  wholly  unknown.  We 
have  no  light  therefore  to  guide  us  from  the  original  contract. 
It  is  quite  clear  that  this  procedure  on  the  part  of  the  master, 
being  whojly  unauthorised,  and  not  appearing  to  be  dictated  by 
any  necessity,  (there  being  no  apparent  difficulty  in  transmitting 
his  funds  saved  from  seizure  in  Peru  to  the  owners  in  Boston,) 
and  there  being  no  warrant  for  investing  them  in  further  specu- 
lations between  Canton  and  Peru,  might  have  been  repudiated 
by  the  shippers,  who  would  thereby  have  become  exonerated 
from  any  liability  to  the  shipowner  or  the  master,  and  entitled 
to  claim  of  him  full  indemnity  for  all  losses  thus  occasioned. 
And  it  might,  under  other  circnmstanoes,  have  become  a  ques- 
tion bow  far  their  receipt  of  the  proceeds  thus  remitted  and  dis- 
tributed would  have  been  a  ratification  of  his  acts.  But  that 
37* 
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qaestioo,  in  the  present  aspect  of  the  case,  becomes  immaterial, 
because^  iadependently  of  other  considerations,  upon  the  only 
evidence  before  the  auditor,  there  are  no  acts  or  relations  known 
to  which  any  such  ratification,  if  existing,  could  attach.  It  is 
not  known  whether  the  shipments  to  Canton  and  back  to  Peru 
were  on  freight  or  half  profits,  under  a  charter,  or  under  any 
stipulated  arbitrary  relations  of  value  between  the  various 
interests  involved  in  the  voyage  ;  and  therefore  it  is  impossible 
to  say  what  was  thns  ratified,  if  anything  was.  Nor  is  it  known 
whether  any,  or  if  any,  what  indemnity  was  paid  to  Ellery  for 
the  seizure  of  his  vessel,  or  the  loss  of  freight,  or  of  the  profits 
of  his  voyage  — all  which  were  subjects  of  claim,  and  may 
have  been,  and,  it  may  be  snpposed,  were  probably  allowed 
with  that  for  the  loss  of  the  goods. 

'^  All  that  is  known  from  this  statement  is  that  some  funds 
belonging  to  these  shippers  were  sent  in  this  vessel  to  Canton 
and  invested  there,  and,  thus  invested,  were  brought  back  to 
Peru;  and  that  a  portion  of  the  proceeds  of  tiie  sales  there 
was  remitted  to  the  executors  of  EUery's  will  and  distributed 
by  them ;  and  that  a  portion  of  the  proceeds  of  sales  in  Peru 
and  the  goods  remaining  unsold  were  also  seized  and  confis- 
cated ;  and  that  indemnity  to  greater  or  less  extent  has  been 
received  by  the  executors  of  EUery's  will,  and  distributed  among 
the  shippers,  in  the  ratio  of  their  invoices,  in  instalments  from 
1843  to  1849. 

"  As  the  shippers  have  thus  received  the  proceeds  of  the  in- 
vestments made  by  the  master  on  their  account  in  Canton, 
(although  under  circumstances  that  may  well  raise  doubts 
whether  such  receipt  could  be  accounted  a  ratification  of  his 
doings  thus  wholly  unknown  to  them,  or  anything  more  than 
the  plucking  of  so  much  salvage  from  the  wreck ;)  and  as  Ellery 
had  thus  performed  a  long  voyage  at  necessarily  great  expense, 
there  might  seem  to  be  some  equitable  claim  on  the  part  of  his 
executors  for  freight  or  compensation  to  be  paid  by  the  shippers, 
if  this  were  all  that  is  or  can  be  known ;  though  even  then,  as 
a  legal  question,  the  entire  want  of  any  evidence  as  to  the  na- 
ture of  the  voyage,  whether  upon  a  share  of  profits  or  otherwise, 
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and  if  upon  profita,  whether  any  were  earned;  or  whethet 
freight^  if  any  was  due,  had  not  been  deducted  by  the  master  in 
Canton,  or  on  arrival  at  Peru ;  or  whether  the  owner  was  not 
indemnified  for  the  loss  of  his  freight,  or  the  emolnment  of  his 
voyage  consequent  upon  the  confiscation  of  his  vessel,  (for 
which  he  was  indemnified,  in  greater  or  less  degree,  as  appears 
by  the  evidence,)  as  seems  most  probable,  as  such  loss  of  freight 
or  emolument  constituted  a  claim  equally  meritorious  with  all 
others ;  would  render  it  difficult,  if  not  impossible,  for  any  tri*^ 
bunal  to  render  any  satisfactory  judgment  in  fitvor  of  such 
claim. 

<<  Beside  this,  the  executors,  or  those  who  transmitted  or  paid 
this  money  to  them,  must  be  presumed  to  have  known  or  to 
have  had  means  of  knowing  on  what  account  it  was  paid,  and 
what  indemnity,  if  any,  had  been  allowed  of  the  nature  above 
suggested;  and  it  is  not  to  be  presumed  that  they  would  have 
paid  over  these  sums  to  the  shippers,  if  they  were  not  satisfied 
that  it  belonged  to  them,  or  that  thdr  testator  had  any  just 
claims  to  any  part  of  it. 

^  It  may  be  thought  that  the  suggestion,  tiiat  it  is  not  known 
whether  the  master  may  not  have  deducted  freight  at  Canton, 
or  in  Peru,  is  inconsistent  with  the  last  clause  but  one  in  the 
printed  statement  that  *  no  freight  or  other  compensation  in  lieu 
thereof  has  ever  been  paid  to  EUery  by  any  of  the  shippers.'  It 
is  considered,  however,  that  this  clause  must  be  interpreted  as  a 
mere  statement  that  none  had  been  paid  by  them  personally,  or 
by  their  knowledge ;  the  confessedly  total  ignorance  of  all  par- 
ties, upon  all  that  took  place  abroad,  would  preclude  tiie  inters 
prctation  of  an  intended  admission  that  none  could  have  been, 
or  that  it  was  known  that  none  had  been  so  deducted  or  re- 
ceived But  if  the  clause  were  to  be  so  construed,  the  other 
difficulties  in  the  way  of  the  legal  adjudication  of  any  specific 
amount  as  due  would  not  be  the  less  insuperable. 

<<  In  this  state  of  the  evidence,  it  is  manifestly  impracticable 
to  determine  the  question  concerning  this  claim  for  compensa- 
tion satisfactorily,  otherwise  than  by  the  application  of  the  rules 
of  law  regulating  the  burden  of  proo£    On  that  ground  the 
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undersigned  is  constrained  to  find  and  to  report  that  tiie  claim 
is  not  sustained  by  the  proof ;  but  it  is  one  which  he  thinks  may 
reasonably  be  the  subject  of  friendly  compromise,  if  further  sat- 
isfactory evidence  be  unattainable." 

W.  Miu)t,  Jr.j  for  BUery's  executor.  The  contract  annexed  to 
the  bills  of  lading  was  not  for  freight,  but  defined  a  commercial 
partnership  afd venture,  enterprising  and  hazardous  in  its  charac- 
ter, and  uncertain  in  duration,  between  the  shippers  and  ship- 
owner. Bach  party  contributed  his  capital ;  interest  and 
freight  were  not  to  be  charged,  b«t  were  to  be  mecged  in  tbe 
profits,  or  surplus ;  this  surplus  was  to  be  equally  divided,  and 
each  party  shared  in  the  risk  of  detention,  or  loss.  Tbe  adven- 
ture was  crippled,  and  finally  prematurely  terminated,  by  the 
default  of  neither  party,  but  by  a  0ts  mafOTj  an  iUi^al  capture. 
If  this  misfortune  is  ofaai^aUe  as  any  breach  of  the  cooiraot 
or  cause  of  variation,  tbe  friult  lies  with  the  shippers,  who  failed 
to  provide  a  cargo  or  funds'  for  the  continuation  of  the  voyage. 
Tbe  cargo  was  seised,  but  the  vessel  did  proceed  on  tbe  voyage. 
The  seizure  by  Chili  of  the  $145,000  was  after  the  adventure 
had  so  far  advwoed  that  tbe  int^mst  and  property  of  the  parties 
had  become  interminjgled,  and  their  right»  to  the  proceeds  bad 
become  joint  and  indissobibla  After  the  first  seizure,  the  voy- 
age was  still  carried  out,  by  the  common  agent  of  the  parties, 
according  to  his  honest  judgment,  under  the  unforeseen  contin- 
gency of  the  seiznm ;  and  the  doings  of  the  agent  have  been 
accepted  and  ratified  by  the  shippers^  by  their  acceptance  of  the 
proceeds  of  the  Canton  voyage,  and  they  are  now  estopped  to 
say  that  the  voyage  was  broken  up  by  the  first  seizure.  It 
must  be  admitted  that  sosne  fi^igfat  was  earned,  fcnr  the  outward 
cargo  was  safely  delivered  add  the  proceeds  received,  and  so  of 
a  portion  of  the  Canton  cargo.  The  only  just  and  reliable 
measure  of  that  freight  is  the  half  profits ;  the  measure  stipu- 
lated by  the  parties,  they  expressly  exefaadiDg  time  and  interest 
No  freight  or  other  compenaatiDi  has  been  paid  to  Ellery, 
who  has  expended  $70,000  in  prosecuting  the  voyage ;  the  ship- 
pers' have  received  a  large  sur|>lns^  which  hais  been  earned  through 
EHeiy,  and  by  the  use  of  his  property";  they  agreed  to  charge 
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no  interest  during  the  Voyage^  and  divide  the  sarplas;  now 
they  charge  interest,  refose  to  divide  the  smpltis,  and  propose 
to  pay  nothing  for  the  carriage  of  their  goods. 

The  $145,000  seized  inclnded  piofits  which  belonged  to 
EUery,  and  of  which  he  had  the  right  of  possession.  The 
indemnity,  therefore,  should  be  equitably  apportioned  to  him,  as 
one  among  the  parties  injured.  It  is  a  fund  to  be  distributed 
equitaUy,  according  to  the  rights  and  interests  of  all  the  parties 
at  the  time  of  the  seizure.  Appleto^v.  Crowninshieldy  8  Mass.  368. 
Heard  v.  Bradford^  4  Mass.  386.  The  Friends,  Edw.  Adm.  246. 
Bmltie  v.  Moudig^lianij  Park  on  Ins.  (7tb  ed.)  90* 

The  fact  that  the  indemnity  paid  by  OWli  was  in  form  of 
$104,000  and  five  per  cent,  interest,  by  way  of  compromise 
and  to  facilitate  a  settlement,  cattmot  va?y  the  rights  of  the 
claimants  inter  se.  AH  that  was  received,  to  the  extent  of  the 
$145,000,  was  the  proceeds  of  the  goods  sold,  and  shontki  .be  so 
treated.  If  this  form  of  settlement  excludes  half  profits,  then  the 
shippers  charge  interest,  which,  by  the  eontsract,  they  were  not  to 
do ;  and  they  get,  for  their  share,  compensation  for  the  detention 
of  their  capital,  when  it  was  agreed  that  none  should  be  charged. 
Suppose  the  vessel  and  cargo  had  been  illegally  detained,  on 
the  homeward  voyage,  for  ten  years,  <lie  shippers  could  not  have 
charged  interest  How  then  can  they  appropriate  interest  paid 
for  detention  of  cargo?  The  whole  indemnity  was  paid  as 
damages.  EUery  was  damaged  as  much  as  the  shippers.  The 
seizure  and  detention  crippled  the  voyage  in  which  he  was 
largely  interested  as  shi[K>wnef,  and  kept  the*  property  firom  his 
business  as  well  as  from  that  of  the  Clippers. 

The  interest  paid  by  Chili  was  in  lact  profits  earned  by  Eliery 
on  the  outward  voyage;  the  shippers^  goods  nev^r  coold  have 
been  worth  the  $145,000,  (their  invoice  m  Boston  being 
$105,000,)  unless  Eliery  had  transported  them  to  Chili ;  and  he 
earned  the  difference  between  the  invoice  in  Boston  and  the 
sale  in  Chili,  one  half  of  which,  by  the  contract,  was  to  be  his; 
so  that  the  shippers'  claim  against  Chili  was  in  fact  but  for 
$125,000,  and  EUery's  claim  was  for  the  balance,  $20,000. 

If  Eliery  is  not  entitled  to  half  profits,  still  he  is  entitled  to 
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pro  rata  freight.  The  outward  cargo  was  duly  delivered  anc 
the  proceeds  received  by  the  consignee  of  the  shippers.  This 
was  an  acceptance  of  the  goods,  and  freight  was  therefore  due. 

The  cargo  only  having  been  seized  and  confiscated,  and  the 
vessel  not  seized,  but  ready  and  able  to  perform  her  voyage, 
freight  is  due,  on  the  principle  that  when  capture  attaches  to  the 
cargo,  and  not  to  the  vessel,  full  freight  is  due.  The  Racehorst^ 
3  Rob.  Adm.  101,  &  note.  Abbott  on  Shipping,  (7th  ed.)  406, 
471,  &  notes.  1  Kent  Com.  (6th  ed.)  125.  The  SodSU,  9 
Cranch,  209.  The  AiUama  Jbhatma^  1  Wheat.  169.  The 
shippers  have  also  aocepted  the  delivery  of  the  outward  caigo, 
by  receiving  a  portion  of  the  proceeds  thereof,  invested  in  the 
Canton  voyage  and  carga 

If  the  voyage  was  broken  up  by  the  first  seizure,  EUlery  ia 
entitled  to  freight  to  Callao,  because  the  outward  cargo  was 
sold  jand  delivered,  and  the  price  thereof  received  by  the  ship- 
pers through  the  Chilian  government.  K  the  voyage  was  con- 
tinued, and  the  shippers  elect  so  to  consider  it,  then  if  half 
profits  are  not  due,  freight  oould  be  recovered  in  assumpsit ;  for 
the  authority  which  continaed  the  voyage  was  sufficient  to 
imply  an  obligation  to  pay  freight. 

Freight  is  clearly  due  on  the  Canton  cargo,  or  a  part  of  it  at 
least ;  for  that  was  carried  to  its  destination,  sold,  and  the  pro- 
ceeds duly  remitted  to  Boston,  and  divided  among  the  owners 
of  the  cargo. 

F.  C.  Loringi  for  the  other  defendants  and  the  plaintiffs. 

By  the  Court.  The  reasons  for  the  results  reached  by  the 
auditor,  to  which  excepdcHis  aie  taken,  are  so  fully  and  carefully 
stated  in  his  report,  that  it  is  sufficient  to  refer  to  the  report 
itself  as  a  statement  of  the  gronnds  and  reasons  upon  which  the 
exceptions  are  overruled.  Decree  aceorduigfy. 
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William  Thwino  vs.  Washington  Insurance  Company. 

A  letter  from  tlM  nut^ter  of  n  rfifj)  to  fh«  owii«f  utAtMg  tfiat  she  hftd  been  stirreyed  atid 
«*ii<tenn«4  on  wtotmv/i  of  lh»«zpe*M  of  repaicB,  b«t  not  sUtiag  the  owe  of  her  iajuries, 
waa  sent  by  the  owner  to  the  undenvrifcers  with  a  letter  of  abandonment,  which  they  de- 
ch'nod  to  accept.  Hie  owner  aflerwaMfl,  within  thirty  days  after  receiving  the  master'8 
letter,  and  immediately  after  the  master's  MCaiTn,  ^alfed  with  the  master  apcn  the  undeN 
writ«n,  exhibhed  to  them  the  protest  and  the  survey,  and  dlaimed  m  total  loes.  The  pro- 
test stated  that  the  vessel  met  with  strong  breezes  and  a  heavy  sea,  and  was  with  difficulty 
pomped  ft^e  of  water,  and,  the  leak  continuhig  Che  same,  anchored ;  and  (he  survey  de- 
elaaed  that  die  wm  inca|Hlble  oi  frtoceedltg  to  seta  mAam  MeMlked  miA  re«bppered,  Mi 
that  the  cost  of  repairs  with  incidental  chaiifea  would  exceed  her  value.  SelcU  that  the 
abandonment  was  sufficient 

Dader  a  policy  of  kieuraiwe  on  freight  fh>m  Soston  to  dan  ^nirtciscltr,  and  thence  to  port  or 
porta  in  the  £aat  ladies  and  to  a  port  of  dischaiys  io  the  Onited  Skates,  with  Uberty  ttf 
return  with  a  cargo  of  guano  from  the  Chincha  Islands  instead  of  the  East  Indies,  fVeighl 
earned  on  the  outwafd  voyage  is  not  to  be  deducted  from  the  valuation  in  the  policy,  in 
eempating  a  eodMhWCive  total  IdSe  of  (Mgbtea  tl^e  pMsag«  from  tirt  Ohfaeha  Mand# 
home. 

fhe  condemnation  and  sale  of  a  ship  at  an  intermediate  port,  in  consequence  of  damages 
sustained  by  perils  insnred  against,  entitle  the  owner  to  abandon  and  claim  for  a  total 
loes  of  the  f)reight,  although  the  cargo  has  been  oarried  to  its  destination  in  anothe?  ves- 
sel fbr  a  price  equal  to  the  freigiit  which  would  bave  been  paid  if  tbe  original  ship  had 
completed  her  voyage  and  delivered  her  cargo  and  the  stipulflted  fVeight  has  been  paid 
by  the  eodsigneee^ 

Action  or  contbaot  trpon  n  policy  of  insimtDce,  narabeted 
llySS?,  for  ^  five  thoasand  dollars  on  the  Ship  Carolas,  five  thoa- 
Band  dollars  on  the  freight  of  said  ship,  on  board  or  not,  firom  Bos- 
ton to  San  Francisco,  and  at  and  thence  to  port  or  ports  in  East 
Iodie»  or  east  of  the  Cape  of  Oktod  Hope,  with  liberty  to  stop  at 
Honolohi,  and  ai  and  thence  to  port  of  discharge  in  the  United 
States  or  Etrrope,*'  at  a  premiuiti  of  five  per  cent,  "  to  add  one 
fourth  per  cent  for  each  port  used  more  than  one  in  the  East 
Indies,  and  one  per  cent  for  North  Sea  from  October  1st  to 
March  Ist"  Thia  indorsement  was  afterwards  made  on  the 
policy :  "  Liberty  is  given  for  the  within  voyage  to  be  changed 
80  that  the  ship  may  retnrn  with  a  guano  cargo  from  the  Chin- 
cha Islands  instead  of  the  East  Indies."  The  vessel  and  freight 
were  each  valued  in  the  policy  at  $25,000.  Trial  before  Mer* 
rickj  J.,  who  made  the  following  report  thereof: 
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The  vessel  delivered  her  cargo  at  San  Francisco  on  the  out* 
ward  voyage,  and  made  freight  to  the  amonnt  of  $23,S38.80« 
On  the  homeward  voyage  from  the  Chincha  Islands,  she  pot  in 
a  leaky  condition  into  Callao  (which  she  was  obliged  to  visit  to 
obtain  a  clearance),  was  surveyed  and  condemned,  and  was  sold 
by  the  master.  The  cargo  was  transhipped  for  the  port  of  de- 
livery for  a  freight  of  $17,000  or  $18,000,  equal  to  that  which 
the  plaintiff  was  to  have  received. 

After  the  introduction  by  the  plaintiff  of  some  evidence  of  the 
amount  and  possibility  of  repairs  necessary  to  make  the  ship 
seaworthy,  the  defendants  admitted  that  the  plaintiff  was  to 
recover,  if  anything,  for  a  total  loss  of  the  ship. 

As  evidence  of  an  abandonment  the  plaintiff  offered  a  letter 
from  himself  to  the  defendants,  inclosing  one  from  the  master  to 
him,  and  the  defendants'  answer,  all  three  of  which  are  copied 
in  the  margin ;  *  also  the  testimony  of  the  master  that  on  his 


♦  "  Callao,  November  10, 1858. 
••  Mr.  William  Thwing.  Dear  Sir,  I  write  to  inform  you  that  I  am  now  nearlj 
discharged,  shall  finish  on  Satarday  next  the  12th  insl.  and  will  say  to  you  that 
another  survey  has  been  held  on  the  Ship  Carolus  of  Boston,  and  the  report  is 
as  follows :  that  the  ship  must  be  hove  out,  stripped  of  her  copper,  and  caulked 
from  garboard  to  decks,  and  coppered  anew  and  refastened  nearly  all  over;  and 
an  estimate  of  the  repairs  has  been  called  for  and  handed  in  to  me,  and  it 
amounts  to  nearly  $1 7,000  in  this  place  to  make  the  ship  fit  to  take  a  cargo 
home  ;  should  we  find  anything  more  when  hove  down,  it  will  make  an  expen* 
«ive  bill  of  repairs.  I  have  consulted  the  insurance  agent  and  other  experienced 
shipmasters  here,  and  all  are  of  the  opinion  that  it  will  be  beat  fbr  all  concerned 
to  sell  the  ship  at  public  auction.  Therefore  they  have  condemned  the  ship,  and 
It  will  be  sold  on  Wednesday  the  16th  inst.  at  public  auction,  for  the  benefit  of 
whom  it  may  concern,  and  I  shall  close  all  business  here  as  fast  as  possible,  and 
hasten  to  see  you  in  Boston  by  the  earliest  opportunity.  I  have  not  heard  from 
you  since  I  leA  San  Francisco.    I  have  had  a  hard  time  of  it  in  this  ship. 

"  Respectfully  yours,        Luther  Hurd.** 

*<  Boston,  December  13,  1853. 

"  Isaac  Sweetser,  Esq.,  President  Washington  Ins.  Co.    Dear  Sir,  By  a  letter 

from  Captain  Hurd  of  the  10th  November  last,  which  I  now  exhibit,  yon  will  see 

that  the  Ship  Carolus  has  been  condemned,  and  was  to  be  sold  at  Callao.    I 

therefore  am  constrained  to  abandon  said  vessel  and  her  freight  to  your  corn- 
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return  to  the  United  States,  and  between  the  10th  and  12th  of 
January  1854,  he  went  with  the  plaintiff  to  the  office  of  the  de- 
fendants, exhibited  to  them  the  protest  and  survey,  and  claimed 
a  total  loss. 

The  protest  stated  that  the  vessel,  at  the  time  of  sailing  from 
the  Chincha  Islands  for  Callao  on  the  8th  of  October  1853,  '<  was 
tight,  stanch  and  strong,  well  manned,  provisioned  and  pro- 
vided with  everything  necessary  for  the  said  voyage,  and  on 
the  following  day  at  4  p.  m.  experienced  strong  breezes  and  a 
heavy  sea ;  at  8  p.  m*  they  started  the  pumps,  and,  finding  that 
they  did  not  free  the  ship,  they  sounded  the  well  at  8  h.  20  min. 
and  found  twenty  six  inches  of  water  still  in  her;  all  hands 
were  then  turned  to  the  pumps,  and  at  10  h.  30  min.  they 
succeeded  in  freeing  her,  and  afterwards  one  pump,  kept  going, 
kept  her  so ;  that  on  the  10th  the  leak  continued  the  same,  and 
at  2  p.  M*  of  the  11th  they  anchored  the  vessel  in  Callao  Bay." 

The  surveyors  reported  "  that  the  ship  is  still  leaking  badly, 
though  in  light  baUast  and  at  anchor  in  smooth  water  ;  that  she 
is  much  strained,  and  has  worked  in  her  whole  frame.  We  are 
therefore  of  the  opinion  that  she  is  incapable  of  proceeding  to 
sea,  unless  she  be  hove  down  and  recaulked  and  recoppered; 
nor  do  we  believe  she  can  receive  cargo  with  safety,  unless  ex- 
tensively refastened  both  below  and  between  decks.  We  are 
also  of  the  opinion,  taking  into  consideration  the  age  and  gen- 
eral condition  of  the  vessel,  that,  even  with  the  repairs  named, 
it  would  be  hazardous  to  load  with  guano  to  an  extent  beyond 
her  register  tonnage.  And  in  view  of  all  the  above  cireum- 
stances,  and  the  excessive  cost  of  repairing  her,  as  is  shown  by 

pftnf,  BO  far  as  they  are  covered  hy  policy  Na  11,927,  and  give  you  notice  that 
I  claim  iMiyment  of  a  total  loss. 

"  Respectfully,        William  Thwing." 

"  OiEce  of  Washington  Insurance  Co.    Boston,  December  14,  1858 
**  Wm.  Thwing,  Esq.     Dear  Sir,  Tour  letter  of  18th  inst,  tendering  an  aban- 
donment of  so  much  of  Ship  Carolus  and  her  freight  as  are  insured  by  our  policy 
Na  11,927,  is  received,  bat  the  abandonment  is  not  accepted. 

«  ^'  Yrs  very  respectfully,        Isaac  Sweetser." 
VOL.  X.  88 
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tbe  cftipeiiter*8  estimate  Mioexed,  ftmoonting  to  $13;725,  we  aie 
of  the  further  opinion  that  tbe  said  cost  a(  repaira,  together  with 
snch  other  ohainges  of  commiaBions  and  marine  preminms  as 
must  aecme  thereon,  would  exceed  her  value,  and  that  she 
ought  to  be  oondeinned  a»d  sold.'' 

The  presiding  judge  instructed  tbe  juiy  that  on  tbe  evidenoe 
Ihcy  ooald  find  that  a  sufficient  abandonment  bad  been  made ; 
and  that  if  they  found  for  a  total  loss  of  the  ship,  tbe  plaintiff 
was  entitled  to  recover  for  a  total  loss  of  tbe  fieigbt,  the  amoant 
€d  the  valuatioo.     To  these  rulings  the  defendants  excepted. 

Tbe  jurj  found  for  a  total  loss,  and  rendered  a  ▼erfict  for 
tbe  amount  insured  on  tbe  freight^  and  for  the  amount  insored 
on  tbe  ship,  less  the  salvage  received  on  the  proceeds  of  the 
sale.  And  tbe  parlies  agreed  that,  if  by  reason  of  any  error  in 
tbe  for^;oiiig  rulings  tbe  amoont  of  tbe  verdict  ought  to  be 
changed,  the  case  should  be  sent  to  an  assessor  to  reform  the 
verdict  under  instruetions  fiN>m  tbe  court 

F.  C  'Lorimg  Sf  J.  LcMtvpj  for  tke  defendants.  1.  Tbe  km 
not  being  actually  total,  a  suffieieut  abandonmeni  vras  neees- 
sary  to  render  tbe  de^ndants  liable  for  a  eonetruotiye  total  loss 
And  tbe  abandonment  aoquiias  new  importance  under  the  recent 
decisions  of  this  court,  malring  it  in  eAct  the  proximate  cause 
of  the  liability  of  underwriters  who  have  incnaed  against  total 
Loss  only.  Heebner  v.  Eagk  tis.  Co.  oMe^  131.  KetteU  v.  My 
dMce  JBm.  Co.  ante,  144 

To  an  abandonment,  whether  written  or  oral,  two  things  at 
least  are  necessary ;  it  must  be  sufliment,  if  accepted,  to  trans- 
fer tbe  property  to  the  insurers ;  and  it  must  state  a  loss  by  a 
peril  insured  against 

In  thl?  case,  the  plaintiff 'a  letter  of  abandonment  stated  only 
that  the  vessel  bad  been  condemned  and  was  to  be  sold  —  wbiel 
might  have  been  on  the  libel  of  a  material  man  in  admiralty,  or 
for  being  engaged  in  the  slave  trade,  or  any  breacb  of  the  rev- 
enue laws,  or  any  one  of  divers  other  causes.  As  the  sale  of  a 
vessel  per  se  gives  no  rigbt  of  abandonmeal^  a  fortiori  the  con- 
demnation does  not,  and  the  mention  of  tbe  mere  fact  of  con- 
demnatioa  is  insufficient,  and  no  statement  of  the  cause  of  the 


Digitized  by 


Google 


MARCH  TBBM  186B.  44? 

Thwiiig  fb  WaihingfoB  laawruieft  Oompuey, 

losa.  The  master's  letter,  inclosed  in  the  plaintiff's,  shows  that 
the  cause  of  oondemnatioD  was  need  of  repairs ;  bat  not  that 
perlla  of  the  sea  were  the  cause  of  her  being  out  of  repair. 
Bullard  v.  Rqgrer  WUliams  Ins.  Co.  1  Curt.  C.  C.  132.  Peircs 
V.  Ocem  Ins.  Co.  18  Pick.  9a  S^^dcan  v.  Marine  Ins.  Co.  \ 
Johns.  181.  Dickea  v»  New  York  Ins.  Qk  4  Oow.  2S2.  Mng 
V.  Delaware  Ins.  Co.  2  Wash.  C.  Q  300.  The  documents 
handed  to  the  defendants  a  month  after  the  abandonment  can* 
not  be  refened  to  for  the  purpose  of  supplying  its  deficiencies. 
And  neither  the  protest  nor  the  surrev,  if  referred  to,  show  any*> 
thing  more  than  a  leak  and  need  of  repairs ;  they  do  not  show 
that  the  leak  was  caused  by  a  peril  insured  against. 

The  case  of  Heebner  ▼•  Ea^le  Ins.  Co.  anie^  131,  is  within  the 
exception  that  if  the  assured,  at  the  time  of  abandonment,  refers 
to  information  which  he  has  received,  the  abandonment  is  not 
invalidated  by  omitting  to  mention  the  peril  which  caused  the 
loss,  because  the  underwriters  can  call  for  tins  information  be- 
fore deciding  whether  to  accept  the  abandonment ;  and  this  is 
the  only  ground  upon  which  that  case  can  be  recondled  witii 
the  previous  decisions.  Peiree  v.  Oce4m  Jki.  Co.  18  Pick.  03^ 
Macy  v.  Whaling'  Ins.  Co.  9  Met  354. 

2.  There  has  been  no  total  loss  of  freight  The  voyage 
insured,  irom  Boston  to  San  Francisco,  and  to  return  from  the 
Chiocha  Islands  with  a  cargo  of  guano  to  the  United  States, 
was  a  round  voyage,  and  the  defendants,  if  liable  at  all,  are  only 
liable  for  the  difference  between  the  valuation  and  the  amount 
earned  on  the  outward  voyage.  Emerigon  on  Insmanoe,  c  17, 
sect.  9;  (Meredith's  ed.)  708.  Adams  v.  Pemuytvamia  Ins.  Co. 
1  Bawle,  97.  The  leading  cases  in  &vor  of  considering  voy« 
ages  as  distinct  were  decided  on  the  ground  that  the  premium 
was  double ;  which  is  not  the  case  here,  Hugg  v;  Asigusta  Lu. 
^  Banking  Co.  7  Hqw.  610.  Davy  v.  SaUeit,  3  Caines,  16. 
Under  a  charter  party,  a  voyage  similar  to  that  described  in  this 
policy,  for  which  a  gross  sum  was  to  be  paid  as  freight*  would 
be  an  entire  voyage.  Towle  v.  KetteU^  5  Cush.  18,  &  cases 
cited. 

3.  Admitting  the  voyages  to  be  distinct,  there  has  been  no 
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loss  of  freight  on  the  homeward  voyage.  If  the  vessel  was  not 
constructively  a  total  loss,  it  is  clear  that  the  freight  was  not  lost 
Jordan  v.  Warren  Ins.  Co.  1  Story  R.  342.  McOaw  v.  Ocean 
Ins.  Co.  23  Pick.  406.    Lord  v.  Neptune  Ins.  Co.  ante,  109. 

Even  a  loss  of  the  vessel  at  an  intermediate  port,  which  is 
actually  total  in  its  nature,  or  which  is  rendered  total  by  aban 
donroent,  does  not  necessarily  constitute  a  total  loss  of  the  freight. 
The  rights,  duties  and  responsibilities  of  the  different  classes  of 
underwriters  are  distinct  in  their  nature,  and  are  not  to  be  con- 
founded in  determining  their  respective  liabilities ;  and  it  makes 
no  difference  in  this  respect  that  the  same  parties  insured  both 
ship  and  freight  Benson  v.  Ghapman,  2  H.  L.  Cas.  696.  Scot- 
tish Marine  Ins.  Co.  v.  Tkimer^  4  H.  L.  Cas.  312,  note.  Lord  v. 
Neptune  Ins.  Co.  ante^  121, 122.  Fiedler  v.  New  York  Ins.  Co. 
6  Duer,  282. 

That  a  constructive  total  loss  of  the  ship  does  not  necessarily 
involve  a  total  loss  of  freight  is  evident  from  the  fact  that  the 
ship  may  nevertheless  earn  freight  An  abandonment  of  the 
ship  would  transfer  to  the  underwriters  the  right  to  the  freight^ 
just  as  a  sale  would  transfer  pending  freight;  but  neither  could 
create  a  liability. 

In  England,  a  total  loss  of  the  vessel  at  an  intermediate  port 
may  perhaps  be  a  total  loss  of  the  freight,  because  the  master 
seems  not  to  be  obliged  to  send  the  goods  on.  Shipton  v.  Thorn- 
tony  9  Ad.  Ic  El.  338.  O^bs  V.  Grepj  2  H.  &  N.  22.  But  in 
the  United  States,  the  law  is  well  settled  that  the  loss  of  the  ship 
at  an  intermediate  port  does  not  draw  after  it,  as  a  necessary 
consequence,  the  loss  of  the  freight ;  but  it  is  the  duty  of  the 
master  to  send  the  goods  on  in  another  vesseL  Schieffelin  v. 
New  York  Ins.  Co.  9  Johns.  21.  Bryant  v.  Commonwealth  Ins. 
Co.  6  Pick.  131.  Robinson  v.  Chmmereial  Ins.  Co.  3  Sumner, 
220.  And  if  the  goods  are  forwarded  at  an  increased  freight, 
their  owner  is  liable  therefor.  Searle  v.  Scovell^  4  Johns.  Ch. 
218.    Mumford  v.  Commercial  Ins.  Co.  5  Johns.  262. 

The  same  principle  applies  to  an  underwriter  on  freight  He 
is  not  liable,  although  the  ship  be  lost  at  an  intermediate  port, 
if  the  goods  can  be  sent  forward  so  as  to  arrive  in  specie  and 


Digitized  by 


Google 


MARCH  TERM  185&  449 

Tbwing  0.  Washington  InsnrMice  Company. 

earn  freight.  The  expense  of  sending  them  on  in  another  ship, 
so  far  as  it  is  greater  than  the  freight  agreed  on,  is  a  charge  upon 
the  owner  of  the  goods.  If  the  expense  is  the  same,  it  is  not 
a  charge  upon  the  underwriter  on  freight;  his  contract  being 
merely  that  the  goods  shall  arrive  and  freight  be  earned,  not 
that  there  shall  be  any  profit  1  Arnould  on  Ins.  §  79.  2  Ar- 
nould  on  Ins.  §  397.  Hi/^g  v.  Augusta  Ins.  Sf  Banking  Co.  7 
How.  595.  Bradhurst  v.  Cobimbian  Ins.  Co.  9  Johns.  17.  Ogden 
V.  General  Mutual  Ins.  Co.  2  Duer,  215. 

If  the  master  is  not  bound,  he  has  the  unquestionable  right,  to 
forward  the  cargo  by  another  vessel  and  earn  the  freight.  Or 
donnance  de  la  Marine,  lib.  3,  tit.  3,  art  11.  Pothier,  Charte 
Partie,  §  68.  2  Boulay  Paty,  Droit  Commercial,  tit  8,  §  8.  Ah- 
bott  on  Shipping,  (7th  ed.)  365.  If  the  master  then  sends  on 
the  goods,  he  does  it  on  the  original  contract,  and  the  owners 
of  the  goods  are  bound  to  pay  the  original  freight,  though  this 
be  more  than  the  freight  by  the  substituted  ship.  Shipton  v. 
7%omton,  9  Ad.  &  El.  338.  Rosetta  v.  Qwney,  11  C.  B.  176, 
3  Kent  Com.  (6th  ed.)  228,  229. 

If  the  vessel  is  disabled  at  an  intermediate  port,  the  mastei 
has  a  right  to  require  payment  of  freight  pro  raJta^  or  to  forward 
the  cargo  and  earn  freight,  if  practicable ;  and  his  election  to 
abandon  the  voyage  and  surrender  his  claim  for  freight  should 
not  throw  a  loss  upon  the  underwriters,  for  which  they  would 
not  be  liable  if  he  chose  to  forward  the  cargo.  Here  the  master 
did  send  on  the  cargo  in  another  vessel  at  the  same  rate  ol 
freight,  which  the  plaintiff  has  received,  and  has  therefore  sus* 
tained  no  loss. 

It  is  true  that  the  shipowner  pays  another  vessel  the  price 
which  he  was  to  receive  for  carrying  in  his  own  vessel ;  but  that 
does  not  necessarily  involve  a  loss.  The  owner  saves  the  cost 
of  wages  and  provisions  and  other  expenses  of  navigating  the 
ship ;  so  that  if  he  were  entitled  to  recover  the  whole  amount 
of  the  freight  insured,  he  would  receive  a  much  larger  profit 
than  he  would  have  received  if  the  voyage  had  been  performed. 
If  there  was  a  profit  in  the  rate  of  freight  over  and  above  that 
cost  he  loses  that;  but  he  might  lose  it  equally  by  an  acci* 
38* 
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deotal  prolonging  of  the  voyage    If  there  was  no  profit  on  thA 
freight,  be  loaea  nothing. 

Where  a  ship  is  disabled,  «nd  the  master  procures  another  to 
take  on  the  goods  and  earn  the  freight,  the  policy  on  the  freight 
attaches  to  the  freight  of  the  goods  on  hoard  the  new  ship,  and 
covers  it,  so  that  if  that  ves9el  is  lost  with  the  goods  on  board, 
the  underwriter  on  it  is  liable.  This  well  settled  rule  is  entirely 
inoon^st^nt  with  the  idea  that  a  loss  of  the  ship  necessarily 
involves  the  loss  of  freight. 

The  general  principle  may  be  stated  thus  t  Jnsurazice  on  the 
freight  of  a  ship  with  a  cargo  on  board  attaches  to  both  sub- 
jects, ship  and  cargo ;  and  the  contract  of  the  Insarer  is  that  the 
owner  shall  not  be  preyented  by  the  perils  of  the  seas  from  earn* 
ing  that  freight ;  but  it  does  not  attach  exclusively  to  either  sub- 
ject ;  and  if  either  ia  lost,  and  yet  the  freight  is  earned,  the 
insurer  is  not  liable.  If,  for  instance,  the  cargo  is  lost  by  seiz- 
ure, capture  or  other  cause,  and  the  master  can  ueverthelesa 
obtain  another  cargo,  accomplish  bia  yoyage  and  earn  hie 
freight,  the  insurer  is  not  liable.  Ofj  if  the  ship  ia  disaUed,  and 
the  master  may  and  does  procure  another  to  take  on  the  cargo, 
and  so  earn  his  freight,  the  insurer  is  not  liable. 

4»  If  the  plaintiff  is  entitled  to  recover  for  a  total  loss  of 
freight,  he  must  account  for  the  freight  earned  and  received  by 
him  for  carrying  on  and  delivering  the  car^^,  as  so  much  sal* 
vage ;  and  the  verdict  must  be  reduced  in  that  amoant. 

5.  The  yalidity  of  an  abandonment  depends  upon  the  facta 
existing,  and  not  upon  the  information  received  by  the  assured, 
at  the  time  of  making  it.  2  Phil.  Ins.  §  1657.  Marshall  v.  Deto- 
ware  Jhs.  Co.  4  Granoh,  20S,  Church  v.  Bedient^  1  Caines  Cas, 
81.  Adams  v.  ZkUwarc  Jns.  Go.  3  Binn%  S87.  The  abandon- 
ment in  this  case  v^as  made  after  the  cargo  had  been  reshipped 
and  was  in  course  of  transportation ;  so  th^t  there  Vf^as  then 
no  loss  of  freight 

JL  H.  JDancky  Jr.  4*  A  Tka^oter,  for  the  plaintiff* 

Judgment  was  entered  at  March  term  1899* 

BiesLOW,  J.  1*  Assuming  that,  on  the  facts  proved  at  the 
tiial,  an  abandonment  was  necessary  to  enable  the  plaintiS  to 
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r^eover  for  a  cowtruotive  total  loss,  we  are  of  opinion  thai 
nufficient  facto  were  ehown  to  eetabligb  a  vaUd  abaadooment. 

If  tbe  oase  stood  on  the  letter  of  Pecember  13tb  from  the 
plaintiff  to  the  defendants,  communicating  to  them  the  letter 
which  be  had  received  from  tbe  master,  there  would  have  been 
more  reason  for  maintaining  that  tbe  abandonment  was  insuffi- 
cient, because  neither  bis  letter  nor  that  of  the  master  contained 
any  distinct  or  definite  statenoeot  from  which  it  could  with  cer« 
tainty  be  inferred  that  the  loss  was  owing  to  .a  peril  insured 
against  A  condemnation  in  a  foreign  port,  after  a  survey  occa« 
sioned  by  the  necessity  of  there  making  extensive  and  costly 
lepairs  on  tbe  vessel,  without  any  intimation  as  to  tbe  cause 
which  rendered  them  necessary,  may,  under  certain  circum* 
stances,  be  deficient  in  one  of  tbe  essential  requisites  of  a  valid 
abandonment.  As  such  condenmation  and  sale  might  be  ex« 
pedient  and  necessary  from  causes  other  than  that  arising  from 
the  risks  covered  by  tbe  policy,  a  mere  statement  of  them  as  the 
cause  of  abandonment,  and  the  foundation  of  a  claim  for  a  total 
loss,  may  give  no  information  to  tbe  insurer,  on  which  he  can 
act  with  safety,  that  the  loss  in  fact  arose  from  one  of  the  perils 
against  which  he  agreed  to  indemnify  the  assured.  The  validity 
of  such  an  abandonment,  however,  depends  very  much  on  the 
circumstances  under  which  it  was  made,  and  bow  it  must  have 
been  understood  by  tbe  parties.  Heebner  v.  Eagle  Ins.  Co, 
ankj  136. 

But  the  case  of  tbe  plaintiflf  does  not  rest  oq  these  letters. 
It  appears  that  subsequently,  and  within  thirty  days  after  he 
received  tbe  letter  of  the  master  communicating  to  him  intelli- 
genoe  of  tbe  loss  of  tbe  vessel,  and  immediately  after  tbe  mas- 
ter's returni  be  went  to  tbe  defendants  in  company  with  the 
master,  exhibited  to  tbem  the  protest  and  survey,  and  then 
claimed  of  them  a  total  loss.  No  particular  form  is  neces- 
sary to  constitute  a  valid  abandonment,  nor  need  it  be  in 
writing.  It  is  sufficient  if  the  assured  claims  a  total  loss  of 
the  insurers,  under  circumstances  from  which  an  intent  to 
abandon  may  be  fairly  inferred.  Nor  is  it  requisite  that  the 
oause  of  the  loss  should  be  distinctly  stated,  if  the  assured,  in 
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making  the  abandonment,  refers  to  the  intelligence  in  his  posses* 
sion  as  the  gronnd  of  his  claim,  pats  it  within  the  reach  of  the 
underwriter,  and  the  latter  omits  to  inqnire  unto  the  circum- 
stances or  to  ask  for  further  information,  2  Phil.  Ins.  ^  1682. 
Patapsco  Ins.  Co.  v.  Sonthgate^  5  Pet.  604.  Macy  v.  WhaUng 
Ins.  Co.  9  Met  359.  Heebner  v.  Eagle  Ins.  Co.  cmle,  139.  The 
defendants  could  have  had  no  doubt  of  the  intention  of  the 
plaintiff  to  make  an  abandonment  by  his  daim  for  a  total  loss 
in  company  with  the  master  on  the  10th,  11th  or  12th  of  Jan- 
uary. This  verbal  claim,  in  connection  with  his  previous  letter 
of  December  13th,  in  which  he  made  an  explicit  abandon- 
ment of  both  vessel  and  freight,  left  no  doubt  as  to  his  intention, 
and  it  could  not  have  been  misunderstood  by  the  defendants. 
There  was  a  sufficient  disclosure  of  the  cause  of  the  loss.  By 
the  protest  it  appears  that  the  vessel,  in  her  passage  from  the? 
Chincha  Islands  to  Callao,  met  with  strong  breezes  and  a  heavy 
sea,  after  which  she  leaked  badly;  that  she  was  tight  and 
stanch  when  she  set  sail ;  and  that  the  leaks  were  not  occasioned 
by  any  insufficiency  of  the  vessel  By  the  survey  made  at  Oal- 
lao,  it  is  shown  that  she  was  <'  much  strained,  and  had  worked  in 
her  whole  frame."  These  papers  were  exhibited  to  the  defend- 
ants ;  and  the  master  was  present,  who  knew  the  circumstances 
and  the  occasion  of  the  injury  to  the  vessel,  from  whom  the 
defendants  might  have  obtained  farther  and  fuller  informa- 
tion, if  they  had  deemed  it  necessary  to  ask  for  it  Nor  can 
it  be  contended  that  this  abandonment  was  not  seasonable. 
It  was  made  as  soon  as  the  plaintiff  had  received  sufficient 
intelligence  of  the  cause  of  the  loss  to  enable  him  to  make  it 
On  the  13th  of  December  he  communicated  to  the  defend- 
ants all  the  information  he  bad  by  the  letter  from  the  mas- 
-ter  of  November  10th.  As  this  did  not  contain  any  state* 
ment  of  the  cause  of  the  loss,  the  subsequent  delay  was  not 
only  not  unreasonable,  but  was  essential  to  enable  the  assured 
to  make  his  abandonment  complete  and  sufficient  The  jury 
having  found  that  the  loss  was  occasioned  by  perils  of  the  sea^ 
and  it  being  admitted  that  the  plaintiff  is  entitled  to  recover  for 
a  total  loss  of  the  ship  if  a  valid  abandonment  was  made,  w« 
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are  of  opinion  that  he  has  established  a  right  to  recover  so  much 
of  his  claim  as  is  equal  to  the  sum  at  which  the  ship  was  valued 
in  the  policy. 

2.  The  only  other  question  in  the  case  is,  whether  the  facts 
proved  at  the  trial  show  a  valid  claim  for  a  total  loss  of  freight 
to  the  full  amount  insured  by  the  policy.  Two  questions  arise 
on  this  part  of  the  case. 

The  first  is,  whether,  if  the  defendants  are  liable  at  all,  a 
recovery  is  to  be  had  for  the  full  sum  at  which  the  freight  is 
valued  in  the  policy,  or  only  for  the  difference  between  the  valu- 
ation and  the  amount  earned  on  the  outward  voyage;  in  other 
words.  Is  the  sum  which  was  received  by  the  plaintiff  for  the 
carriage  of  a  cargo  from  Boston  to  San  Francisco  to  be  de- 
ducted from  the  sum  at  which  the  freight  is  valued,  in  order  to 
ascertain  the  sum  to  which  the  plaintiff  is  entitled  in  case  of  a 
loss  of  freight  occurring  on  the  homeward  voyage  ?  Upon  this 
point  we  can  entertain  no  doubt.  The  voyages  contemplated 
and  covered  by  the  terms  of  the  policy  were  to  ports  at  a  long 
distance  from  each  other,  on  each  of  which  the  amount  of  freight 
pending  might  be  very  nearly  equal  to  the  valuation,  and  the  ag- 
gregate of  that  which  would  be  at  risk  during  all  the  successive 
voyages  would  far  exceed  it.  If  the  policy  is  to  be  construed 
so  that  the  freight  earned  on  the  first  voyage  is  to  be  deducted 
from  the  valuation,  the  freight  which  would  be  at  risk  during 
the  subsequent  stages  named  in  the  policy  would  be  nearly,  if 
not  entirely  uninsured.  Such  could  not  have  been  the  intention 
of  the  parties  in  making  the  contract  of  insurance.  In  the  ab- 
sence of  any  explicit  provision  to  the  contrary,  the  reasonable 
inference  is,  that  the  parties  intended  to  protect  by  the  policy 
the  subject  matter  which  would  be  at  risk  during  the  successive 
stages  of  the  voyages  specified.  The  insurance  is  not  on  th 
aggregate  freight  of  all  the  voyages,  but  on  the  freight  pending 
during  each  period.  The  rule  of  law  applicable  to  the  construc- 
tion of  policies  like  the  one  declared  on,  is  well  and  carefully 
stated  in  2  Phil.  Ins.  §  1208.  It  is  in  substance  this  :  A  valua- 
tion of  freight  in  a  policy  for  successive  voyages  is  presumed  to 
be  of  that  successively  pending :  but  this  presumption  is  liable 
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to  be  rebutted  by  circaraataoces  showing  that  tbe  valaatton  is 
applicable  to  the  aggregate  amoant  of  tbe  successive  freights. 
No  such  circumstances  exist  in  the  present  case.  On  the  co»- 
trary,  it  appears  that  distinct  voyages  or  adventures,  not  one 
round  voyage,  were  contemplated  by  tbe  parties;  that  the 
amount  of  tbe  outward  freight,  which  must  have  been  asco- 
tained  when  the  policy  was  issued,  nearly  exhausted  the  valaa- 
tion,  so  that,  on  the  constrootion  cooteoded  for  by  the  defend- 
ants, the  subsequent  voyages  would  be  substantiaily  uninsured; 
and  that  the  premium  seems  to  have  been  calculated  on  the 
basis  of  a  continuance  of  the  entire  risk  during  tbe  successive 
voyages,  as  is  shown  by  the  stipulation  for  additional  premiums. 
Regarding  the  contract  as  one  of  indemnity,  it  should  be  con* 
strued  in  such  manner  as  to  give  protection  to  the  assured  for 
the  amount  of  the  subject  matter  at  ride  to  tbe  extent  of  tbe 
valuation,  unless  a  different  intention  is  unequivocally  mani- 
fested. For  this  reason  a  different  rule  of  interpretation  is  to 
be  applied  to  policies  from  that  applicable  to  charter  parties,  in 
determining  whether  a  sum  stipulated  to  be  paid  for  the  hire 
of  a  vessel  is  dirisible,  or  due  only  on  tbe  completion  of  an 
entire  voyage  or  succession  of  voyages.  Davy  y.  HaUeUj  3 
Caines,  16.  Patapsco  Jns.  Co.  v.  Biscoe,  7  Gill  &  Johns.  293. 
Hughes  v.  Umon  Ins,  Co*  8  Wheat.  394.  Argg*  y.  AugtisU 
Jns.  Sf  Banking  Co.  7  How.  595.  I  Aniould  on  Ins.  §  ISa 
It  follows  that  as  the  homeward  voyage  had  commenced,  and 
the  entire  subject  of  valuation  was  at  risk,  when  the  injury  by 
a  peril  of  the  sea  happened,  which  occasioned  a  total  loas  of 
the  ship,  tbe  assured,  if  he  can  recover  at  all  for  a  loss  of  freight, 
is  entitled  to  the  full  sum  at  which  it  is  valued  in  the  policy. 

3.  This  brings  us  to  the  consideration  of  the  remaining  and 
more  interesting  question,  whether  the  facts  disclosed  are  such  as 
to  give  the  plaintiff  any  claim  on  the  defendants  for  a  loss  of 
freight  The  ground  on  which  this  claim  is  resisted  is,  that 
although  there  may  have  been  a  construotive  total  loss  of  the 
ship,  consequent  on  a  justifiable  sale,  rendered  necessary  by 
perils  insured  against,  there  has  been  no  loss  of  freight  whatever, 
because  it  appears  that  the  cargo  with  which  the  ship  was  laden 
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was  taken  otrt  uninjnred,  and  transhipped  by  the  master  on  board 
of  another  vessel,  by  which  it  was  conveyed  in  safety  to  the 
port  of  destination,  where  the  agreed  price  for  its  carriage  was 
paid  by  the  consignees;  and  that  it  makes  no  difference  in  this 
respect,  that  the  cost  of  transhipment  and  carriage  by  the  sub- 
stituted vessel  is  equivalent  to  the  sura  agreed  to  be  paid  to  the 
plaintiff  for  the  transportation  of  the  cargo  by  the  original  ship. 

But  we  cannot  think  this  view  of  the  facts  is  founded  on  a 
just  appreciation  of  the  contract  of  insurance  on  frefght,  or  of 
the  relation  which  subsisted  between  the  master  and  the  parties 
interested  in  the  ship,  cargo  and  freight,  at  the  time  when  the 
constructive  loss  of  the  vessel  took  place.  By  a  contract  of 
insurapce  on  freight,  the  underwriters  agree  to  make  good  to 
the  owner  of  the  ship  the  sum  which  would  have  been  earned 
as  a  compensation  for  the  carriage  of  the  cargo,  but  for  the 
intervention  of  the  perils  insured  against  In  other  words,  ft  is 
an  agreement  that  the  perils  insured  against  shall  not  prevent 
the  owner  from  earning  freight  on  a  particular  voyage.  If  a 
policy  is  made  on  the  freight  of  a  cargo  laden  on  board  of  a 
vessel  destined  for  a  designated  voyage,  the  risk  attaches  to  that 
particular  cargo  on  board  of  that  vessel.  It  is,  in  effect,  a  stipu- 
lation that  the  insurer  will  indemnify  the  owner,  if  the  vessel, 
owing  to  one  of  the  perils  insured  against,  is  prevented  from 
earning  the  freight  on  that  cargo.  It  has  therefore  been  said  by 
this  court,  that  after  a  policy  has  so  attached  to  that  vessel  and 
cargo,  as  a  general  rule,  with  some  exceptions,  if  the  vessel  is 
wholly  lost  by  a  peril  insured  against,  the  power  of  earning 
freight  is  lost,  and  the  insurer  is  liable  on  his  contract.  Lord 
v.  Neptune  Ins.  Go.  ante,  113. 

In  the  application  of  this  rule,  the  effect  of  a  constructive 
total  loss  of  the  vessel  is  the  same  as  an  actual  total  loss.  This 
is  the  necessary  result  of  the  legal  right  which  the  owner  has  to 
abandon  his  vessel  and  give  up  the  voyage  for  a  suflScient  cause. 
The  contract  of  affreightment  and  that  of  insurance  on  the 
freight  must  be  presumed  to  have  been  made  in  contemplation 
of  a  contingency  which  might  justify  such  aoandonmenl  As 
tile  ship,  cargo  and  freight  are  each  proper  subjects  of  insurance^ 
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the  owner  of  each  may  well  protect  bis  interest  by  a  policy;  and 
the  right  of  each  under  his  policy  cannot  be  in  any  way  affected 
or  inipaired  by  the  existence  of  insurance  on  the  other  subjects 
at  risk.  Lord  v.  Neptune  Ins.  Co.  anie,  121,  Therefore  the 
right  of  the  owner,  in  case  of  a  constructive  total  loss,  to  aban- 
don his  vessel  and  thereby  to  lose  the  power  of  earning  freight, 
cannot  be  restricted  or  taken  away  by  the  existence  of  policies 
on  the  cargo  and  freight  Indeed,  the  insurers  on  the  latter  must 
be  presumed  to  have  taken,  as  one  of  the  risks  included  in  their 
contract,  a  constructive  total  loss  of  the  vessel  by  one  of  the 
perils  insured  against.  Therefore  a  technical  total  loss  of  the 
vessel  may  involve  a  loss  of  the  freight;  because,  by  her  lawful 
abandonment  to  the  underwriters  and  the  consequent  vesting  in 
them  of  the  title  to  the  vessel  and  her  capacity  to  earn  freight, 
(if  it  cannot  be  otherwise  earned,)  he  has  lost  the  freight  which 
he  would  have  earned  by  the  completion  of  her  destined  voy- 
ages. Such,  as  we  have  before  said,  with  some  exceptions,  is 
the  general  rule,  and  by  it  the  plaintiff  is  entitled  to  recover 
his  full  freight  in  this  action,  unless  the  transhipment  of  the 
cargo  to  another  vessel  and  its  carriage  to  the  port  of  dis- 
charge  for  a  sum  paid  to  the  owners  of  the  substituted  vessel, 
t;qual  to  that  which  would  have  been  paid  to  the  plaintiff,  if  his 
vessel  had  completed  the  voyage  and  delivered  the  cargo,  taken 
the  case  out  of  the  rule  and  brings  it  within  a  recognized  excep- 
tion to  it.  No  authority  in  support  of  such  an  exception  has 
been  cited,  nor  are  we  able  to  find  any  foundation  for  it  in  the 
principles  of  law  applicable  to  freight  as  a  subject  matter  of 
insurance.  On  the  contrary,  it  seems  to  us  to  be  inconsistent 
with  them.  The  elementary  definition  of  the  term  "  freight,"  as 
used  in  policies,  is  the  earnings  derived  by  a  shipowner  from  the 
use  of  his  vessel  for  the  carriage  of  goods.  1  Phil.  Ins.  §  327. 
1  Arnould  on  Ins.  §  81).  If  a  vessel  is  lost  by  perils  of  the  sea, 
and  the  cargo  is  sent  forward  by  the  master  by  another  ship,  at 
a  rate  of  freight  equal  to  that  which  the  original  vessel  would 
have  earned  if  she  had  successfully  prosecuted  her  voyage,  the 
owner  receives  nothing  as  the  earnings  of  his  vessel.  The  com* 
pensation  paid  for  the  transportation  of  the  cargo  by  the  con* 
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Bignees  of  the  shipper  passes  into  the  hands  of  the  owner  of  the 
snbstitated  vesseL  The  insured  in  fact  loses  not  only  the  profits 
which  would  have  accrued  to  him  from  the  contract  of  affreight- 
ment, if  he  had  fulfilled  it  by  delivering  the  cargo  in  his  own  ves- 
sel, but  also  the  exf)ense  incurred  by  him  in  preparing  his  vessel 
for  the  cargo,  taking  it  on  board  and  carrying  it  to  the  place  of 
transhipment.  It  cannot  be  said  that  under  such  circumstances 
freight,  in  the  sense  in  which  it  was  understood  by  the  parties 
to  the  contract  of  insurance,  has  been  earned  by  the  assured. 
The  guaranty  of  the  insurer  amounts  to  something  more  than 
an  agreement  that  the  cargo  shall  be  delivered  at  the  port  of 
destination,  so  that  the  amount  stipulated  to  be  paid  for  freight 
shall  be  due  from  the  shippers.  Such  an  interpretation  of  the 
contract  would  dissociate  freight,  as  a  subject  of  insurance,  from 
the  vessel  by  which  it  is  to  be  earned,  and  attach  it  wholly  to 
the  cargo ;  and  the  policy  would  cease  to  be  a  contract  of  in- 
demnity, by  which  the  owner  of  a  vessel  would  be  protected 
against  loss  by  reason  of  the  feiilure  of  his  vessel  to  earn  freight 
in  consequence  of  a  peril  insured  against 

But  it  is  urged  on  the  part  of  the  defendants,  that  the  loss  of 
a  sh'p  at  an  intermediate  port  does  not  necessarily  draw  after  it 
the  loss  of  the  fireight ;  because,  if  the  cargo  remains,  as  in  the 
present  case,  uninjured,  so  that  it  can  be  transhipped  and  for- 
warded, it  is  the  duty  of  the  master  to  send  it  on.  Both  branches 
of  this  proposition,  taken  separately,  are  true.  No  doubt  there 
are  cases  where  a  vessel  is  disabled  by  perils  of  the  sea,  and  is 
thus  lost  Of  abandoned,  in  which  no  claim  for  a  total  loss  of 
freight,  either  actual  or  constructive,  can  be  maintained.  If, 
for  example,  a  part  of  the  prescribed  voyage  has  been  accom- 
plished before  the  happening  of  the  peril  which  has  disabled  the 
ship,  and  the  cargo  remains  in  specie^  so  that  it  can  be  sent  for^ 
ward  to  the  port  of  discharge  at  a  cost  less  than  a  moiety  of  the 
stipulated  fireight,  no  total  loss  of  freight  is  thereby  occasioned 
In  such  case,  it  is  in  the  power  of  the  owner  of  the  ship,  through 
his  agent  the  master,  by  a  proper  exertion  of  due  diligence,  to 
receive  a  large  part  of  the  freight  which  his  vessel  had  earned 
prior  to  her  loss.   This  opportunity  he  cannot  disregard  or  throw 
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away.  The  perils  insured  against  hare  ao*  deprived  him  of  bis 
freight,  or  of  the  capacity  of  earning  it.  It  is  the  neglect  and 
omission  of  his  agent,  the  master,  which  ppenrents  him  from 
receiving  from  the  shippers  the  larger  part  of  the  stipulated 
freight  as  the  earnings  of  his  vessel.  But  it  does  not  foliow 
that,  in  all  cases  where  the  cargo  remains  in  a  condition  to  be 
reshipped  and  carried  to  the  end  of  the  voyage,  it  is  the  doty  of 
the  master,  as  agent  for  the  owner  of  the  ship,  to  reship  and 
forward  it,  or  that,  if  such  resfaipment  is  made  and  the  cargo 
is  forwarded  and  deHvered  to  the  consignees,  the  stipolafed 
freight  is  thereby  earned,  so  that  no  claim  for  a  total  loss  of 
freight  can  in  soch  case  be  sustained.  If  at  the  intermediate 
port  the  cost  of  forwarding  the  cargo  in  a  substituted  vet^sel  is 
as  great  as  or  lai^er  than  ihe  freight  stiptdated  to  be  paid  by  the 
shipper,  the  owner  of  tbe  original  vessel  can  earn  no  freight,  in 
the  sense  in  which  this  term  is  nsed  in  a  policy  on  the  freight 
of  his  vessel,  by  forwarding  the  cargo.  Nothing  can  accrae  to 
bim,  or  to  the  underwriters  on  freight,  by  the  transhipment  and 
carriage  of  the  cargo.  The  expense  of  forwarding  the  cargo, 
which  is  a  consequence  of  a  peril  insured  against,  absorbs  all 
that  is  received  for  its  transportation,  and  there  is  no  excess  of 
the  freight  stipulated  to  be  paid  for  the  hire  of  the  original  vessel, 
over  the  cost  of  sending  forward  tbe  cargo,  which  can  come 
either  to  the  owner  of  the  vessel  or  the  underwriter  on  freight 
The  mistake  occurs  in  supposing  that  the  master  is  obliged,  in 
his  capacity  as  agent  for  the  owner  of  the  vessel,  in  all  cases  of 
disaster  to  the  vessel,  to  send  forward  tbe  cargo,  if  it  remains  in 
a  condition  to  render  its  transhipment  judicious  and  expedient. 
But  how  is  any  such  duty  or  burden  imposed  on  the  owner  of 
the  vessel?  Certainly  not  by  virtue  of  the  contract  of  afTretght- 
nient.  That  involves  no  undertaking  that  the  cargo  shall  be  for- 
warded to  its  place  of  destination  at  all  events  and  under  all 
circumstances.  On  the  contrary,  it  is  always  subject  to  the 
proviso  that  its  performance  may  be  defeated  and  excused  by 
perils  of  the  sea.  Nor  can  it  be  said  that  the  contract  of  insur- 
ance on  freight  imposes  on  the  assured  any  obligation  to  for* 
ward  the  cargo  after  the  loss  of  the  ship,  when  no  part  of  the 
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itiptilated  fireigbt,  wfaioh  wiia  the  subject  of  insnrance,  can  be 
thereby  saved,  but  the  expense  of  ferwarding  will  equal  or 
esoeed  the  sum  to  be  paid  by  the  riuppen.  lo  such  case 
tbe  goods  or  the  cargo  by  being  cent  forward  can  indeed  earn 
freight^  bnt  not  the  fi«ight  eovered  by  the  policy.  The  lost 
vessel  can  earn  no  freight,  nor  by  jsendiog  forward  tbe  cargo  can 
anything  be  saved  as  her  earnings  of  that  part  of  tbe  voyage 
which  she  has  pcrforrned.  There  can  be,  in  soeh  a  ease,  no  saU 
vage  of  freight.  We  by  no  cneam  intend  to  say  that  it  may  not 
be  the  dnty  of  iiie  master  to  forwBfd  tbe  cargo,  after  the  loss  of 
tbe  vessel,  when  it  can  be  done  for  ihe  same  or  even  a  greater 
freight  than  was  to  be  paid,  cmder  the  charter  paarty  or  bill  of 
lading,  for  carriage  by  the  original  veaseL  Bat  sach  an  act  by 
tbe  master,  although  jndicioas  and  expedient^  would  not  deprive 
the  owner  of  his  .chum  for  a  total  foss  of  freight  if  it  did,  the 
law  would  operate  with  great  inequality  and  injustice.  An 
owner,  in  ease  of  the  loss  of  fats  vessel  at  an  intermediate  port, 
where  the  master  was  uaabie  to  &ad  another  veesel  to  carry  on 
the  eeurgo,  woqM  recover  the  whole  sum  inaned  on  his  freight. 
What  good  reason  can  be  given  for  depriving  an  owner  of  his 
indemnity  under  his  policy  for  loss  of  freight,  merely  because 
the  master  preserves  the  goods,  and  causes  them  to  be  sent  for- 
wasd  to  the  port  of  destination,  at  a  oost  which  absorbs  the 
whole  sum  which  was  to  be  paid  for  the  freight  of  the  original 
ship,  leaving  nothing  to  be  Deceived  nnder  the  original  eontraet 
of  affieightment  ?  The  actual  loss  to  the  owner  of  tbe  ship  is 
tbe  same  in  both  cases.  He  reoeives  no  benefit  by  the  tran- 
shipment of  tbe  cargo.  The  only  difference  is,  that  the  master 
in  tbe  Uvtter  case  is  enabled  to  do  an  act  which  may  enure  to 
the  benefit  of  the  owner  of  tbe  cargo.  Bnt  certainly  this  is  no 
reason  for  taking  away  tiie  owner's  right  to  an  indemnity  under 
his  policy  x)n  tbe  freight  of  his  vessel. 

Tbe  cases  cited  by  the  ieamed  counsel  for  tbe  defendants  do 
not  go  to  the  extent  of  maoDtaining  the  position  on  which  they 
rely*  Some  of  the  decisions  of  the  courts  in  this  country  coo- 
tain  dicta  in  which  the  duty  of  the  master  to  traensbip  is  stated 
without  any  qiialificatioQ  whatever ;  bat  it  is  in  none  of  them 
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determined  tbat  this  is  a  dnty  wfaioh  in  every  case  devolves  on 
him  as  the  agent  of  the  master  or  of  the  iosnrer  on  freight.  It 
may  be  difficult  to  define  with  accuracy  the  extent  of  the  maa^ 
ter's  anthority  to  act  for  the  various  parties  interested  in  a  voy- 
age, or  to  fix,  definitely,  the  point  at  which  his  agency  for  one 
party  ceases  and  for  another  begins*  But  we  think  it  may  be 
safely  said  that  whenever  and  as  soon  as  the  owner  of  a  vessel, 
by  reason  of  the  perils  of  the  sea,  ceases  to  have  any  interest 
either  in  the  ship  or  freight,  so  that  nothing  of  either  can  be 
saved  or  protected  by  any  act  of  the  master,  bis  anthority  to 
bind  the  owner  is  at  an  end.  The  subject  matter  of  the  master's 
agency  for  the  owner  of  the  ship  has  in  such  case  ceased  to 
exist,  and  his  power  to  bind  his  principal  ceases  with  it.  The 
owner  himself,  if  present  at  an  intermediate  port  under  such 
circumstances,  would  have  no  motive  or  interest  in  the  farther 
prosecution  of  the  voyage.  Hence  it  is  that  although,  in  the 
ordinary  state  of  things,  the  master  is  a  stranger  to  the  cargo 
beyond  the  purposes  of  safe  custody  and  carriage,  yet  in  cases  of 
necessity,  unforeseen  and  unprovided  for,  the  character  of  agent 
for  the  owner  of  the  cargo  may  be  forced  upon  him,  not  by  the 
immediate  act  of  the  owner,  but  by  the  policy  of  the  law ;  oth- 
erwise valuable  property  in  his  possession  and  control  might 
be  left  without  any  means  of  care  or  protection.  It  may  be 
that  the  owner  of  the  vessel  may  adopt  and  ratify  a  tranship- 
ment made  by  the  master,  where  the  voyage  is  completed  and 
the  cargo  carried  in  a  substituted  vessel  for  the  original  freight, 
leaving  nothing  as  earnings  of  the  lost  vessel.  The  owner  of 
the  cargo  could  in  such  case  make  no  complaint  or  objection, 
because  the  contract  of  affreightment  would  be  fuUy  complied 
with.  But  such  an  act  of  the  master,  as  binding  the  owner  of 
the  ship,  would  derive  its  efficacy,  not  from  his  original  authority, 
but  from  the  subsequent  ratification.  In  the  absence  of  any 
adoption  or  recognition  by  the  owner  of  such  transhipment,  we 
know  of  no  principle  or  authority  on  which  it  can  be  held  abso- 
lutely binding  on  him.  On  the  contrary,  the  more  reasonaUe 
doctrine  is  that  stated  in  2  Phil.  Ins.  §  1634:  *<  If  the  motives  of 
the  master's  course  are  wholly  on  the  side  of  one  party,  then  he 
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mast  be  presumed  to  have  acted  on  behalf  of  BQoh  party."  Bee 
2%«  GratUudiney  3  Bob.  Adm.  240;  JSOiipkm  v.  Tkamian,  9  Ad. 
&  El.  333 ;  Gibbs  v.  Grey,  2  H.  &  N.  22 ;  Emerigon  on  Tnsur* 
ance,  c.  12,  sect.  16,  ^  6,  (Meredith's  ed )  343. 

Upon  the  direct  question  whether,  on  the  faets  proved  at  the 
trial,  the  defendants  are  liable  for  a  total  loss  of  freight,  the  an* 
thorities  are  quite  decisive.  In  Whitnep  v.  New  York  Firtmen 
Ins.  Cb.  18  Johns.  210,  the  court  say,  ^  To  sustain  such  an  ac» 
tion  on  a  policy  for  freight,  the  plaintiff  must  prove  that  the  ship 
was  disabled  by  the  perils  insured  against^  and  that  the  cargo 
oould  not  have  been  carried  forward  from  the  port  of  necessity  to 
the  port  of  destination  for  one  half  the  freight  valued  in  the  pol* 
icy."  I'he  same  doctrine  is  fully  recognized  in  American  Ins.  Co. 
V.  Curtis^  4  Wend.  53,  in  which  the  chanceUor  states  the  rule  thus : 
*<  If  no  freight  pro  rata  Uineris  has  been  earned,  or  the  expense  of 
sending  on  the  cargo  by  another  vessel  is  equal  to  or  exceeds 
the  whole  amount  of  freight  agreed  upon  by  the  charter  party, 
there  is  an  absolute  total  loss  of  freight.  If  the  expense  of  send- 
ing on  the  cargo  by  another  vessel  will  exceed  a  moiety  of  the 
freight,  it  is  a  technical  total  loss  of  the  freight,  which  will  au« 
thorize  the  assured  to  abandon."  These  decisions,  it  is  to  be 
observed,  were  made  subsequently  to  the  decisions  of  the  cases 
in  the  courts  of  the  same  state,  cited  by  the  counsel  for  the  de> 
fendants,  in  which  the  duty  of  the  master  to  tranship  and  for* 
ward  the  cargo  had  been  stated  in  the  Ivoadest  and  most 
comprehensive  terms. 

In  our  own  court  the  decision  in  Coolidge  v.  Gloucester  Marine 
Ins.  Co.  15  Mass.  341,  seems  directly  in  point.  That  was  a  case 
of  a  constructive  total  loss  of  the  vessel,  wbidi  was  abandoned 
to  the  insurers.  She  was  afterwards  repaired,  and  took  on  board 
the  same  cargo  with  which  she  had  been  laden  at  the  time  of 
the  loss,  and  carried  it  to  the  port  of  destination  for  <^  the  same 
amount  which  would  have  been  earned,  if  the  ship  had  not  met 
with  any  disaster."  The  court  say  that  the  vessel,  when 
repaired,  must  be  regarded  as  a  new  vessel,  and  if  the  master 
oould  have  procured  a  new  vessel  to  carry  the  goods  to  the  port 
of  delivery,  «  no  one  would  have  doubted  but  that  the  owners 
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of  the  new  vessel  would  hare  been  efttitled  to  tbe  earnings;" 
end  it  was  held  that  there  was  a  total  loss  of  freight  See  also 
8  Pbil.  on  Ins.  §§  1444, 1633. 

It  was  suggested  by  the  learned  eoaosel  for  tbe  defendants, 
that  the  expense  of  forwarding  the  cargo  by  the  substituted 
vessel  was  only  an  additional  cost  or  charge  which  would  de» 
Btxoy  or  take  away  the  ptofits  which  otherwise  mi^ht  have  been 
earned  under  the  charter  party,  and  that  as  the  policy  did  not 
cover  a  loss  of  piofits  or  indttde  a  guaranty  that  the  cost  of 
timnsporting  the  cargo  to  tbe  port  of  destination  should  not  ex- 
ceed or  equal  the  stipulated  fiieight,  there  could  be  no  claim  for 
a  total  loss  of  freight  in  this  case,  inasmuch  as  the  agreed  price 
was  paid  by  tbe  consignees  of  the  cargo.  The  &llacy  of  this 
argument  has  been  already  adverted  to.  It  proceeds  on  the 
gfound  that  the  guaranty  of  the  insured  is,  that  the  goods  shall 
ear*  freight ;  whereas  the  real  contract  is,  tiiat  tbe  vessel  riiail 
earn  freight  by  carrying  the  goods  notwitfastandiiig  tbe  perils  of 
the  sea*  The  interest  in  the  freight  is  oonneeted  with  the  own- 
arship  of  the  vessel,  and  ttie  iasuniTme  aipon  it  is  on  an  meoes- 
eory  to  such  ownership.  It  is  not  an  insoFance  that  the  cargo 
wiU  earn  freight,  as  disconnected  from  tbe  vessd.  Besides^  we 
do  not  see  why  this  argummt  of  tbe  connsel  against  tbe  right 
to  recover  in  this  case  for  a  total  lees  would  not  be  equally 
strong  againnt  the  right  to  daim  a  partial  loss,  when  a  large 
part  of  the  iipeight  had  been  earned  by  tbe  original  vessel,  and 
the  expense  of  forwarding  the  cargo  had  been  paid  by  the 
owner  of  tbe  ship^  It  might  be  said  in  snch  case  that  tbe  whole 
lr»ght  had  been  earned  and  TOoeived  by  the  owner  of  the  Mp^ 
and  that  the  additional  eost  of  transhipment  was  only  an  ex» 
pense  which  (kminisbed  the  profits  that  might  have  odierwise 
aiccnsKd,  and  was  not  a  proper  auhjeot  for  a  daim  o(  loss  under 
the  policy.  But  it  cannot  be  d<ynbted  that  the  additioeal  freight 
paid  for  the  carriage  of  iihe  goods  by  the  substituted  ship  would 
be  a  partial  loss  for  which  the  insurer  on  freight  would  be 
tiabie. 

Without  going  mora  at  large  into  arguments  and  iOnstrations 
bearing  on  the  question,  we  are  of  opinion,  on  the  authorities 
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and  principles  above  set  forth,  that  the  plaintiff  has  established 
a  claim  for  a  total  loss  of  freigbti  and  that  jadgment  must  be 
entered  accordingly* 

Judgment  an  the  verdict  for  the  plaintiff. 


OoHlfONWSAI.TH  IXf*   WiLLLUC   UtaIIM. 

Upm  tli0  mtoiolof  ly  this  toxut  of  exeepUooA  in  $  criminal  cms,  4m  cqpU  of  |»|wib  fof 
the  cpart  are  to  be  paid  by  tbo  CommQnwealth. 

Thb  defendant  was  eonncted  in  the  municipal  oonrt  of  Bos- 
ton at  June  term  IBS?,  upon  the  St.  of  1855,  c.  405,  and  allegfMi 
•xceptiona  to  the  rulings  of  the  presiding  judge,  which  were 
sustained  by  this  court,  with  the  consent  of  the  attorney  general, 
upon  the  authority  of  OommanweaUh  ▼•  MeCamghej^j  9  Gray, 
296, 

The  defendant  now  oonteoded  that  in  any  criminal  case 
lm>ught  op  to  this  court  by  exceptions  or  report,  under  the  Bev. 
Sts.  c«  I889  §  13"^  as  expcessly  provided  upon  appeals  in  criminal 
cases  from  a  justice  of  the  peace,  or  from  the  court  of  common 
pleas  or  municipal  eourt,  by  §^  2$  3, 5, 6,  in  pari  materia— 'the 
ousts  of  copies  of  papers  for  this  court  must  be  paid  by  the 
Commonwealth,  unless  the  defendant  was  convicted ;  the  inten<* 
taon  of  the  statute  being  to  give  the  accused  in  all  cases  the 
aurestricted  right  of  obtaining  the  opinion  of  this  court  upon  any 
question  of  law.  And  tub  Ooukt  were  of  this  opinion,  and  so 
oideied* 

A  F.  ButieTj  for  the  defendant 

Sk  S.  PkiUvh  (Attorney  Qeueral,)  for  the  Commonwealth. 
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ComoNWBALTH  VS.  Thomas  Skbllet. 

An  indictment  for  a  nnlianca  by  keeping  and  maintaining  **  a  tenement  *'  in  a  certun  straec 
and  city,  used  in  a  manner  prohibited  by  8L  1856,  e.  406,  need  not  more  particnlariy  de- 
aeribe  the  place  so  need. 

Indigtbibnt  on  St.  1855,  c.  4059  averriDg  that  the  defendant, 
daring  a  oertaiii  time,  at  Boston,  ^  did  keep  and  maintain  a 
certain  common  nulBance,  to  wit,  a  tenement  in  Portland  Street 
in  said  city  of  Boston,''  then  and  there  '^used  for  the  illegal 
sale  and  illegal  keeping  of  intoxicating  liquors." 

At  the  trial  in  the  municipal  court  of  Boston  at  November 
term  1857,  it  appeared,  on  cross-examination  of  some  of  the 
witnesses  for  the  Commonwealth,  that  the  defendant  with  his 
family  occupied  a  part  of  a  building  elsewhere  as  a  dwelling. 
The  defendant,  at  the  dose  of  the  evidence,  moved  that  the 
case  should  be  taken  from  the  jury,  because  the  word  ^  tene- 
ment "  was  too  general ;  and  this  motion  being  overruled  and  a 
verdict  of  guilty  returned,  made  a  similar  motion  in  anest  of 
judgment,  which  was  also  overruled ;  and  he  alleged  exceptions. 

Cr.  Setmotti  for  the  defendant 

&  EL  Phillipsj  (Attorney  Gteneral,)  for  the  Commonwealth. 

Mbtcalf,  J."*  By  SL  1855,  c.  405,  §  1,  on  which  this  in- 
dictment is  founded,  ^  all  buildings  or  tenements,  used  for  the 
illegal  sale  or  keeping  of  intoxicating  liquors,  are  declared  to  be 
common  nuisances,  and  are  to  be  regarded  and  treated  as  such." 
And  we  are  of  opinion  that  the  words  ''  a  certain  tenement  in 
Portland  Street  in  the  city  of  Boston  "  sufficiently  describe  the 
nuisance  which  the  indictment  charges  the  defendant  with  keep- 
ing and  maintaining.  The  approved  forms  of  indictments  for 
other  common  nuisances  describe  the  place  tiiereof  as  a  certain 
building,  a  certain  disorderly  house,  a  certain  shop,  a  certain 
common  gaming  house,  &c.,  without  further  description.  2 
Stark.  Crim.  PL  (2d  ed.)  687.    2  Chit  Crim.  Law,  39-41.     Crown 

*  In  the  cases  following,  Mjsbbick,  J.  txxk  the  plaoe  of  Thomas,  J. 
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Circ.  Ck)mp.  (7th  ed.)  519.  Arcbb.  Grim.  PL  (13th  ed.)  748, 749 
State  V.  Nixonj  18  Verm.  70.  We  see  no  more  reason  for  a  par* 
tienlar  descriptioa  of  a  tenementy  in  an  indictment,  than  of  a 
boildisg,  house  or  shop.  Exceptions  ovemUecL 


CoMMONWBAiiTH  VS.  Ellbn  Hast  &  another. 

An  indictment,  which  aren  that  the  defendants,  on  a  day  named  and  on  diven  other  da^ri 
and  times  between  that  and  another  day,  did  knowingly  keep  and  maintain  a  certain 
common  nuisance,  to  wit,  a  certain  building,  to  wit,  a  house  of  ill  fame,  by  them  need  and 
kepi  as  a  house  of  ill  teme,  and  resorted  to  for  the  purpose  of  prostitution  and  lewdness; 
and  for  their  own  lucre  and  gnin,  certain  persons,  as  well  men  as  women,  of  evil  name 
and  fame  and  of  dishonest  conversation,  to  frequent  and  come  together  did  unlawfully 
and  wilAilty  cause,  permit  and  procure,  and,  as  well  in  the  night  as  in  the  day,  did  soffer 
and  permit  to  be  and  to  remain  whoring;  to  the  common  nuisance  of  all  good  citizens; 
sufficiently  states  a  nuisance  under  St,  1855,  c.  405;  and  is  not  bad  for  duplicity  as  stat- 
ing also  the  common  law  offence  of  keeping  a  disorderly  house. 

Indigtmbnt,  alleging  that  the  defendants  at  Boston  on  the 
1st  of  June  1857,  <*  and  on  divers  other  days  and  times  between 
said  first  day  of  Jane  and  the  first  day  of  October  eighteen  bun- 
dred  and  fifty  seven,  at  said  Boston,  did  knowingly  keep  and 
maintain  a  certain  common  nuisance,  to  wit,  a  certain  building, 
to  wit,  a  house  of  ill  fame,  then  and  on  said  other  days  and 
times,  there  situated  on  North  Street,  in  said  Boston,  nnmbeied 
one  hundred  and  fifty  eight,  and  then  and  on  said  other  days 
and  times  there  by  them  kept  and  used  as  a  house  of  ill  fame, 
and  then  and  on  said  other  days  and  times  there  resorted  to  for 
the  purpose  of  prostitution  and  lewdness ;  and  that  the  said  de- 
fendants in  said  house,  for  their  own  lucre  and  gain,  certain 
persons,  whose  persons  and  nstmes  to  said  jurors  as  yet  are  not 
known,  as  well  men  as  women,  of  evil  name  and  fame  and  oi 
dishonest  conversation,  to  frequent  and  come  together  did  then 
and  on  said  other  days  and  times  there  unlawfully  and  wilfolly 
cause,  permit,  and  procure,  and  said  men  and  women  in  said 
bouse,  as  well  in  the  night  as  in  the  day,  then  and  on  said  other 
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days  and  times,  there  did  soflTer  and  permit  io  be  and  to  reniaio 
whoring;  to  the  comrooa  noisaaee  of  all  good  dtizena  tbao  and 
on  said  other  days  and  timea  tbeie  naiding,  passing  and  being ; 
and  in  erit  example  to  all  others  in  like  case  offending ;  agailist 
the  law,  peace  and  dignity  of  said  commonwealth,  and  con- 
trary to  the  form  of  the  statute  in  snch  case  made  and  pro- 
vided," 

In  the  mnnicipal  court  of  Boston,  the  defendants  pleaded 
nofo  contendere  ;  and  moved  in  arrest  of  judgment,  because  the 
offences  charged  in  the  indictoent  were  inconsistently,  vaguely 
and  too  indefinitely  set  forth,  and  because  more  than  one 
offence  was  set  forth  therein.  Huntington^  J.  overruled  the  mo- 
tion, and  reported  the  case  to  this  court 

B.  F.  Butler  ^  K  Si.  J.  Oreen,  for  the  defendants.  1.  If  this 
indictment  alleges  but  one  offence,  the  allegation  is  too  vague 
and  uncertain.  ''Did  keep  and  maintain  a  certain  comaion 
nuisance''  is  clearly  insufficient  Every  other  aUegatton  is 
made  under  a  "  to  wit,''  which  cannot  be  used  where  certainty 
of  allegation  is  required,  but  whose  proper  office  is  to  avoid 
certainty  of  statement^  so  that  strict  proof  shall  not  be  required 
Dunian  v.  J\akan,  cited  3  T.  £.  67.  Jmfield  v.  BaU,  3  AL 
&  S.  173*  The  aUegafion,  being  descriptive  of  the  offeooei  can- 
not be  rejected  as  surplusage,  altboogb  laid  nnder  a  '^  to  wit" 
The  King'  v.  Aounu,  6  Bast,  344  Bat  heie  is  a  twice  repeated 
*^  to  wit  t "  ^  to  wit,  a  building,"  ^  to  wit,  a  house,"  for  which  no 
precedent  can  be  found.  It  is  a  slovenly  mode  of  pleading,  and 
not  to  be  enconraged. 

2.  The  indictment  is  bad  for  doplteity*  It  seta  forth  with  ap4 
words  that  the  defendants  on  a  day  certain  were  guilty  of  the 
statute  offence  provided  against  in  St.  1856,  c.  403,  ^§  1, 2,  and 
Io  which  a  statute  penaliy  as  affixed.  It  then  avers  in  the  same 
count  that  the  defendants  were  guilty  of  the  common  law 
offenoe  of  maintainittg  a  disorderly  house,  the  punishment  of 
which  is  dispretionary. 

&  £L  HUlliptj  (Attorney  (Senerai,)  for  the  Commonwealth. 

MfiKRicK,  J.  It  is  contended  on  the  part  of  the  govenunaat 
that  the  defendants  are  charged  in  the  indictment  with  the  eoo»-> 
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ndnron  of  one  of  tlie  ctkncet^  enqmeiated  in  tbe  8t^  of  1855^ 
e^  405,  by  wbich  ail  boiklings,  plaoe»  and  tenements,  used  as 
faonsoB  of  lU  fame,  and  resorted  to  as  soeb^  are  declared  to  be 
common  nnieanoeg;  and  persons  keeping  the  same  are  made 
aubfect,  upon  conviotiony  to  panishment  by  fine  or  imprison- 
ment, at  the  disoietion  of  the  coorl  wherein  they  are  convicted* 

A  verdict  having  been  letmned  against  the  defendants,  tbey 
filed  a  motion  in  arrest  of  judgment,  upon  tbo  ground  that  the 
indiotment  was  vagts^,  uncertain  and  insufficient  in  its  aveiw 
ments;  and  in  support  of  this  motion  tiiey  insist  that  the  indict- 
ment does  not  truly,  nor  in  apt  and  appropriate  legal  terms, 
describe  any  one  of  the  oifeoces  mentioned  in  the  statute ;  or, 
if  the  contrary  might,  upon  any  just  and  proper  principles  of 
ocmstruction,  be  assumed,  that  it  describes  also  the  common  law 
offence  of  keeping  a  disorderly  house,  and  is  thus  bad  for  dtL« 
plicity  in  alleging  in  a  ein^e  count  the  commission  of  two 
several  and  distinct  offencea 

But  upon  a  careful  aeratiny  of  its  allegataons,  the  indictment 
does  not  appear  to  be  so  obnoxioos  to  objection,  either  upou  tbe 
ground  of  the  imperfection  or  the  rednndan<gr  of  its  averments, 
as  to  aiibrd  a  saffident  reason  for  refusing  to  enter  judgment 
upon  the  verdict  It  certainly  has  the  appearance  of  having 
been  prepared  with  but  little  deliberate  care,  and  with  less  atten* 
tkm  to  precision  of  expression  in  the  description  of  the  particular 
offence  intended  to  be  proceeded  against  under  the  provisions 
of  the  statute,  than  it  is  desirable  to  see  in  all  legal,  and  espe« 
cially  in  all  criminal,  (nroceedings.  It  contains  undoubtedly  sev* 
etal  phrases  which  are  partially  descriptive  of  another  offence, 
as  well  as  of  that  which,  we  thiqk,  it  is  quite  apparent  it  was 
the  obvious  purpose  of  tbe  grand  inquest  to  charge  against  tbe 
defendants.  These  phrases  and  forms  of  speech  are  however 
pertinent,  and  may  therefore  well  be  used  in  the  description  of 
different  offences ;  but  their  force  and  significance  will,  in  each 
particular  instance  in  wbich  they  are  used,  depend  altogether 
upon  the  manner  in  which  they  are  introduced  into  tbe  plead- 
ings, and  upon  their  connection  with  other  allegations, 

lu  this  case  the  indictment  sets  forth  that  on  the  first  dav  of 
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June,  and  on  divers  other  days  and  times  between  that  day  and 
the  first  day  of  October  then  next  ensuing,  the  defendants  know« 
ingly  did  keep  and  maintain  a  certain  common  nuisance,  to  wit, 
a  certain  building,  to  wit,  a  house  of  ill  fara:e,  situate  on  North 
Street  in  the  city  of  Boston,  numbered  one  hundred  and  fifty 
eight,  resorted  to  for  the  purpose  of  prostitution  and  lewdness. 
All  the  other  allegations  and  parts  of  the  indictment  have  im- 
mediate and  direct  reference  to  this  averment  of  the  mainte- 
nance of  a  common  nuisance,  as  it  is  identified  and  particularized 
in  the  statements  mider  the  videHceL  The  precise  and  legal  use 
of  a  videlicet  in  every  species  of  pleading  is  to  enable  the  pleader 
to  isolate,  to  distinguish,  and  to  fix  with  certainty,  that  which 
was  before  general,  and  which,  without  such  explanation,  might 
with  equal  propriety  have  been  applied  to  different  objects. 
1  Chit  Crim.  Law,  226.  That  is  the  use  which  was  made  of  it 
in  this  indictment  The  common  nuisance  complained  of  is 
thus  shown  to  be  the  keeping  of  a  house  of  ill  fame,  contrary  to 
the  provisions  of  the  statute ;  and  by  this  explanation  the  gen- 
eral expression  first  used,  though  susceptible  of  adifierent  mean- 
ing in  itself,  is  restricted  and  confined  to  a  precise  and  definite 
fact,  and  the  accused  are  thereby  secured  against  all  danger  ol 
misapprehending  the  exact  offence  for  which  they  are  called 
upon  to  answer. 

If  there  are  other  expressions  in  the  indictment  which  are  not 
essential  to  a  distinct  statement  of  the  offence  intended  to  be 
charged  against  the  defendant,  they  may  be  regarded  as  uselese 
and  rejected  as  surplusage;  for  none  of  them  are  in  conflict  with 
the  general  purpose  of  the  prosecution  or  inconsistent  with  ao 
accurate  description  of  the  particular  offence  which  is  com 
plained  o£  JUolian  overruled. 
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Commonwealth  vs.  Jajcbs  O'Haha. 

An  indictment  for  Urcenj  of  property  pledged  and  in  the  poMeasion  of  the  pledgee  ma/ 
describe  it  as  the  property  and  in  the  posaeaeion  of  the  pledgor. 

Indiothbnt  for  larceny  of  ^  the  property,  goods  and  chattels 
of  Samuel  Adams,  in  his  possession  then  and  there  being." 

At  the  trial  in  the  municipal  court  of  Boston  at  July  term 
1857,  the  evidence  tended  to  show  that  the  property  alleged  to 
have  been  stolen  was  deposited  with  George  Bond  and  others, 
as  security  for  a  loan  of  money  from  them,  which  was  to  be 
repaid  at  the  pleasure  of  the  pledgor.  The  defendant  adced  the 
court  to  rule  that  this  evidence  did  not  support  the  allegation 
in  the  indictment  But  AbboUy  J.  ruled  that  ^  if  the  property  so 
alleged  to  be  stolen  belonged  to  Samuel  Adams,  and  was 
pledged  to  Bond  as  security  for  a  loan  of  money,  with  the  right 
to  resume  possession  by  Adams,  on  paying  the  loan  at  his  will, 
it  was  sufficient  to  meet  the  allegation  in  the  indictment."  To 
this  ruling  the  defendant,  being  found  guilty,  alleged  exceptions 

B.  F.  Sutler  ^N.  SLX  Greeny  for  the  defendant 

&  H  Phillips  J  (Attorney  General,)  for  the  Commonwealth. 

Dewey,  J.  This  case  falls  directly  within  the  principle  of  the 
Rev.  Sts.  c.  133,  §  11,  declaring  it  to  be  sufficient  if  either  the 
general  or  special  property  in  the  goods  stolen  be  in  the  person 
alleged  in  the  indictment  Such  was  also  the  rule  at  common 
law,  independently  of  the  statute.  Commonwealth  v.  Morse^  14 
Mass.  217.     Archb.  Crim.  PL  (13th  ed.)  34,  271. 

EjxepUans  rverrukd. 


VOL.  X.  40 
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Commonwealth  vs.  Martin  Grimes. 

An  iodictment  fbr  stealrng  bank  bflbi  softdentff  detoibet  them  m  ^  •undrf  bank  bflb,  of 
■ome  banks  respectively  to  the  said  jurors  unknown,  of  the  amount  and  value  in  all  ef 
tUrtgr  eight  dofiar%  ef  the  preyvl^f » geoda  and  chaltelt "  of  a  pacaon  aaned. 

Indictment  for  stealing  <^  aaodry  bank  bills,  of  some  banks 
respectively  to  the  said  jiirois  ankoowo^of  the  amouat  and  valoe 
in  all  of  thirty  eight  dollars,  of  the  property,  goods  and  chattels 
of  one  James  Ghdlagber,  in  his  possession  then  and  there  being.'' 

After  trial  and  conylctioD  in  the  municipal  ooort  of  Boston 
at  January  term  1858,  the  defendant  moved  in  arrest  of  jndg- 
ment,  ^  because  there  was  no  sufficient  allegation  in  the  indict- 
ment as  to  the  denomination  and  number  of  the  bank  bills,  and 
no  sufficient  description  of  the  offence."  Huntingrion,  J.  over^ 
ruled  the  motion,  and  reported  the  case  to  this  court. 

X  H  Bradlet^y  for  the  defendant,  cited  Declaration  of  Rights, 
art  12 ;  Commonweaith  v.  BawUll%  11  Cush*  142 ;  CommamweaUk 
V.  Maxwell,  2  Pick.  139 ;  Stetoart  y.  ChmmonweaUh,  4  S.  &  B. 
194 ;  Low  V.  People,  2  Parker  a  Q  39 ;  Axchb.  Crim.  PL  (lOtfa 
ed.)  45-48 ;  2  Russell  on  Crimes  (7th  Amer.  ed.)  107,  111. 

&  H.  PkiUipi,  (Attorney  Gteneral,)  for  the  Commonwealth. 

Dev^tet,  J.  This  indictment,  it  is  contended  on  the  part  of 
the  defendant,  is  defective  in  not  setting  forth  the  number  of 
bank  bills  stolen,  nor  the  value  or  deoomination  of  each  par> 
ticular  bill. 

In  larceny  of  silver  coins,  the  general  form  of  charging  the 
offence  as  a  larceny  of  *<  sundry  pieces  of  silver  coin,  amount* 
ing  together  to  the  sum  of  twenty  dollars,"  without  describing 
each  piece  of  coin,  has  been  long  prart'sed,  and  sanctioned  by 
this  court  In  the  case  of  bank  bills,  it  has  been  considered 
more  questionable,  and  they  have  been  usually  described  more 
particularly  as  to  the  number  and  denomination  of  the  bills. 
Whether  the  general  form  of  description  adopted  in  the  present 
case  would  be  held  bad  on  a  motion  in  arrest  of  judgment,  was 
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somewhat  considered  in  the  case  of  Lamed  v.  Commonwealth^ 
12  Met.  240,  but  was  not  decided,  the  case  not  requiring  it 

The  same  reasons  ejoet  for  such  general  description  of  bank 
bills,  as  of  coin.  When  taken  from  one  holding  them  as  cur- 
rency for  daily  use,  and  when  composed,  as  they  may  be,  of  all 
the  smaller  denominatioos  of  bills,  it  would  be  as  difficult  to 
describe  the  number  of  bills  taken,  or  their  denominational  Talne, 
as  it  would  be  in  a  case  for  larceny  of  silver  coin.  To  meet 
•ucfa  necessity  great  latitude  has  been  allowed  in  describing  the 
particular  coin,  and  we  think  a  similar  rule  may  he  applied  to 
an  indictment  for  larceny  of  bank  bills. 

The  amount  of  the  bills  is  here  aUeged,  as  is  also  the  value, 
thus  showing  the  amount  of  property  alleged  to  have  been  stolen. 

The  grounds  of  o-bjection  to  this  form  of  indictment  are,  that 
it  does  not  sufficiently  apprise  the  party  of  the  precise  offence 
with  which  he  is  charged,  and  also  that  it  is  not  sufficiently  par* 
ticular  to  enable  him  to  plead  the  judgment  in  this  case  in  bar 
of  a  subsequent  indictment  for  the  same  ofience.  Bdt  these 
might  equally  exist  under  an  indictment  aSeging  the  number 
of  bank  bills  stolen,  as  the  indictment  might  well  be  sustained^ 
though  the  proof  showed  a  less  amount  to  hare  been  stolen*  In 
many  cases,  to  identify  the  larceny  charged  in  a  former  indict* 
ment,  you  must  resort  to  oral  erridence.  To  give  effect  to  this 
mode  of  charging  the  offence  would  leave  the  defendant  under 
no  greater  embarrassment  as  to  the  precise  offence  charged,  or 
less  opportunity  to  plead  a  former  conviction  or  acquittal  in  bar, 
tban  arises  in  many  other  cases  where  offisoces  are  held  to  be 
legally  charged,  although  in  general  teims,  or  where  the  precise 
allegations  need  not  be  proved. 

In  the  opinion  of  the  court  the  offence  is  here  sufficiently 
charged,  and  the  motion  in  arrest  of  judgment  must  be  over* 
roled.    See  Commonuredllh  t.  &ebbin$f  8  Ghay,  492. 

Motion  overruled 
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Commonwealth  vs.  Edmund  R  Price. 

In  a  criminal  csBe,  in  which  the  onlj  evidence  for  the  |yrosecntion  was  the  teetimonj  of  m^ 
complices,  the  judge  advised  the  jurj  to  acquit,  but  instnicted  them  that  if  upon  the  whole 
evidence  they  were  convinced  beyond  a  reasonable  doubt  of  the  g^ilt  of  the  defendant, 
they  should  find  a  verdict  of  gniUy.  ffM,  that  the  defendant  had  no  groand  of  excep- 
tion. 

An  indictment  for  having  a  counterfeit  bank  bill  at  Boston  '*  with  intent  then  and  there  to 
ntter  and  pass  the  same  **  is  supported  by  evidence  of  possession  with  intent  to  ntter  and 
pass  it  at  a  place  out  of  the  state. 

Possession  of  a  counterfeit  bill  of  a  bank  in  this  state,  with  intent  to  pass  it  in  another  state, 
is  within  the  Rev.  Sts.  c.  127,  §  8. 

Under  an  indictment  for  having  a  counterfeit  bank  bill  with  intent  to  pass  it,  evidence  that 
the  defendant  subsequently  had  in  his  possession  other  and  different  counterfeit  bank 
bills  is  admissible  to  show  guilty  knowledge  and  intent. 

An  accomplice,  who  has  testified  to  fiscts  criminating  the  prisoner  and  himself,  cannot  After- 
wards  decline  to  answer  a  qnestion  upon  the  ground  that  it  will  criminate  himself.  Bat 
if,  after  so  declining,  he  offers  to  submit  himself  to  the  examination,  a  party  who  reftisea 
the  offer  hss  no  ground  of  exception. 

Indictment  avemng  that  the  defendant  on  the  18th  of  Sep- 
tember 1857  at  Boston  bad  in  his  possession  a  counterfeit  bill 
for  $500  of  the  Blackstone  Bank,  established  at  Boston,  ^  with 
intent  then  and  there  to  utter  and  pass  the  same/'  knowing  it 
to  be  counterfeit. 

At  the  trial  in  the  municipal  court  of  Boston  at  November 
term  1857,  before  Nash^  J.,  George  R.  Cowee  testified  that  the 
defendant  brought  this  bank  bill  and  others  to  him,  unsigned, 
and  at  the  defendant's  request  he  filled  up  the  signatures  and 
handed  the  bills  back  to  the  defendant  at  Boston ;  that  the  de- 
fendant asked  his  advice  as  to  the  best  place  to  pass  the  biUs, 
New  York  or  Portland,  and  he  recommended  Boston,  but  the 
defendant  refused  to  have  anything  to  do  with  passing  them 
here  ;  that  finally  they  and  Jacob  S»  Stanton  went  to  Portland, 
and  there  divided  the  bills  among  them,  the  defendant  handing 
this  bill  to  the  witness;  that  on  their  return  to  Boston  they 
divided  their  profits ;  and  that  eight  days  afterwards,  in  New 
York,  he  saw  in  the  defendant's  possession  counterfeit  bank 
bills  on  banks  in  Rhode  Island  and  New  Hampshire. 

The  defendant  objected  to  the  evidence  of  the  possession  of 
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those  bills ;  bat  the  court  admitted  it,  as  bearing  on  the  question 
of  guilty  knowledge  or  intent. 

On  cross-examination  Cowee  testified  that  he  had  been  con« 
▼icted  of  forgery  and  was  now  awaiting  sentence,  and  that  be 
testified  in  this  case  in  the  hope  that  it  would  make  some  dif* 
ference  in  his  sentence.  He  was  then  asked,  ^  Who  passed  the 
$500  bill  in  Portland!"  and  declined  to  answer,  upon  the 
ground  that  it  might  criminate  himself;  and  the  court  ruled  that 
he  need  not  answer,  because  he  had  not  been  cautioned  as  to 
his  rights,  and  had  not  gone  so  far  in  telling  a  part  of  the  trans- 
action, after  having  information  of  his  rights,  as  to  put  himself 
beyond  the  protection  of  the  rule.  Other  questions  were  put  to 
this  witness  on  cross-examination,  whidi  be  at  first  in  like  man- 
ner declined  answering,  but,  after  partly  answering  them,  finally 
withdrew  his  claim  of  privilege,  and  ofiered  to  answer  all  the 
questions  to  which  he  had  interposed  his  privilege ;  and  the 
court  so  stated  to  the  defendant's  counsel ;  but  he  declined  to 
renew  the  questions* 

Stanton  testified  that  he  saw  Cowee  give  the  defendant  in 
Boston  a  bill  for  $500  on  the  Blackstone  Bank,  and  the  defend- 
ant took  out  a  genuine  bill  for  $6  and  remarked  that  the  signa^ 
tares  were  very  good ;  that  they  then  went  to  Portland  together, 
and  upon  their  return  divided  the  money  between  them ;  but 
did  not  state  what  money  this  was,  or  how  it  was  obtained,  or 
whether  any  counterfeit  bills  were  passed ;  and  on  cross-exami- 
nation declined  upon  the  same  ground  as  the  other  witness  to 
answer  the  questions,  ^  What  portion  of  the  money  which  was 
divided  did  you  have?"  ^Did  you  pass  any  bills  in  Porlr 
land  ?  "     The  court  excosed  him  for  the  same  reason  as  Cowee. 

The  attorney  for  the  Commonwealth  admitted  in  argument 
that  both  Cowee  and  Stanton  were  accomplices  of  the  defend- 
ant ;  and  the  court  so  instructed  the  jury,  and  furth^,  at  the 
defendant's  request,  instructed  them  that  there  was  no  corrobo- 
ration of  any  material  point,  and  that  the  testimony  of  Stanton 
was  not  to  be  treated  as  a  corroboration  of  Cowee's,  nor  Cowee's 
of  Stanton's.  The  defendant  contended  <*tbat  on  the  testi- 
mony of  Cowee  and  Stanton  it  was  not  competent  for  the  jury 
40* 
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to  convict  under  this  indictmeat/'  Bat  the  court  '^  instructed 
the  jury,  that  the  evidence  of  the  accomplices  being  onsupported 
by  any  corroboratory  evidenoe,  it  -was  unsafe,  on  aeconnt  of  its 
corrupt  and  suspicious  sonroe^  to  convict  upon  it,  without  con- 
finnation ;  and  advised  the  jury  to  acquit;  bat  that  neverthe* 
less  it  was  competent  for  the  jury  to  convict  on  the  oocorroba- 
rated  testimony  of  the  aceomptioes  akme ;  and  if^  upon  the 
whole  evidence,  they  were  convinced  beyond  a  leasonaUe 
doubt  of  the  guilt  of  the  defendant,  their  verdict  should  be 
e;uilty ;  otherwise,  not  guilty?' 

The  defendant  requested  the  •court  to  instruct  the  jury  "  that 
under  this  indictment  the  defendant  conld  not  be  convicted, 
unless  it  was  proved  that  he  bad  in  Bvftdk  county  in  his  pos- 
session the  bill  set  forth  in  the  indictment,  and  at  that  time 
intended  to  pass  tiiat  identical  bill  in  Suffolk  county ;  and  if  the 
jury  believed  that  the  defendant  did  not  intend  to  pass  the  biH 
in  Saffoik  county,  but  in  Portland,  the  indictment  was  not 
sustained,  and  the  defendant  must  be  acquitted."  But  the 
court  declined  so  to  instruct  the  jrary,  and  inatnicted  tbem  ^  that 
it  was  immaterial  where  the  defendant  inteddad  to  pass  the  bill ; 
that  the  statate  offence  was  complete,  if  the  defendant  bad  in 
his  possession  in  Sufiblk  eonnty  said  counterfeit  bill,  at  the 
same  time  and  place  knowing  the  same  to  be  counterfeit,  and 
at  dhe  same  time  and  place  intending  to  pass  the  same  as  true 
elsewhere;  and  if  said  poesession,  said  knowledge  and  said 
intent  coexisted  in  SuSblk  county  at  the  same  tune,  the  feet 
that  the  place  of  actual  iMenag  or  passing  contemplated  was 
Portland,  would  not  entitle  the  defendant  to  an  acquittaL" 
The  jury  returned  m  verdict  of  gnilty,  attd  the  defendant  alleged 
exceptions. 

B.  R  Butler  if  11  8^  J.  Grtem^  for  tiie  defendant.  L  The 
jury  sbottU  have  been  instructed,  as  requested  l^  the  defend* 
ant,  that  it  was  not  competent  Cor  thetn  to  convict  upon  tbe 
ttncorrobofuted  testimony  ofaccMnpliceik  Rtx  v.  Nookes,  5  Owl 
&  P.  326.  They  may  bare  the  poweiv  bat  not  the  right,  to 
convict  upon  such  evidBnee.  See  Commamoealih  v.  Porter^  lA 
Met  96a 
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&  The  indietmeiit  cimrgm  that  the  defbndoit  had  a  oartem 
btU  IB  Boston  Oft  m  oertadD  day^  ^^^b  inhsai  than  and  there  to 
pms  the  daDMk"  Tbii  ^tben  and  there"  reCet  to  the  place  at 
which  the  defendant  bitendtd  to  pan  the  bill;  (for  the  time  iMid 
t^aoe  of  his  hatitrg  the  possession  with  intent  had  abe&dy  been 
stated;)  and  eanodt  graflmiaticrity  ba  teteted  to  the  intent; 
and  are  not  supported  by  evidence  at  an  hsleiit  to  pass  withoot 
the  Commonwealths 

Z4  The  intent  to  pass  dsewheroy  withoot  an  intent  to  dcfrand) 
would  not  be  indactaUe. 

4.  The  evidenee  that  the  defisndant  eight  days  afterwards  had 
in  his  poesession  in  anotbof  state  bills  ia  no  respeet  similar  to 
that  set  out  in  tiie  inc&taient  sbonld  hare  been  rqeoled.  Best 
v«  AfitlA,  2  Car.  &  P.  asa  Beccir.SmUkyAt  Ctir.io  P.  41h  Tkf 
Eimg  ▼.  WhiUy^  1  Lead.  Crisn^  Cas.  185  &;  Jiole. 

&  Cowee  and  Stanton,  having,  testified  fully  for  the  govern* 
ment  without  objection,  were  bound  to  answer  fuSy  as  to  ftiotb 
making  in  favor  of  the  defendant  1  GhwnL  Er.  ^  461.  Fatter 
t.  Peirce^  11  Cnsb.  487*     Ourndfefiaini  t.  WiUmm,  13  Verm.  4»L 

The  defeadant'iB  right  of  exeeptiDa  is  not  token  away  by 
Cowee's  subaequent  eAr  to  testify;  Tbe  defendantfs  counsel^ 
l(Ot  the  witness,  bad  like  right  to  detsnnine  how  the  examinatioa 
shoidd  be  conduotedu 

&  H.  PhUtips^  (Attorney  Oanesal,)  for  tbe  Commonwealth. 

MsTOAtp,  J.  L  The  dourt  are  of  opinion  tbat  tbe  defendant 
haa  oo  legal  ground  of  eMceptioa  to  tbe  instruetions  wtieh 
wese  given  to  the  jury  oonoennng  the  icetinioay  of  hie  aeeom* 
plices.  Oonmanwealih  r.  BrookSy  9  Gray,  299l  Vmted  SMh 
V.  JSessler^  Bald*  22.  B€ffki&  v.  Siubbi^  Deanley,  555,  and  7 
Cox  a  a  43.    1  Greenl.  Bv.  ^  380« 

2*  Nor  can  we  sosCain  flie  exeeptidn  taiten  to  the  instixictiea 
^^  tbat  it  was  itnmateidai  where  the  defendant  intended  to  pass 
the  bill."  The  only  plausible  naasOftfer  this  eaception  b  found 
in  the  form  of  the  indietnsent,  wUeh  attsgee  that  the  defendant 
had  tbe  eouaterfeit  bill  at  Boston^  «  with  inteoA  then  and  there 
to  utter  aad  pase  the  sanm"  In  the  fiiat  fiaee^  the  v^rds  ^  then 
and  therei''  in  that  part  of  thfe  indiatnleBti  virare  needless.    Bat« 
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withoat  deciding  that  they  may  therefore  be  rejected  as  surplus- 
age,  we  oonstroe  them  as  if  they  had  been  inserted  before  the 
words  ^  with  intent,''  so  tiiat  they  refer  to  the  intent  to  pass, 
and  not  to  the  time  and  place  of  the  intended  passing.  If  a 
comma  had  preceded  and  followed  the  words  "'  then  and  there,'* 
— ^  with  intent,  then  and  there,  to  utter  and  pass  the  same"— * 
the  suggested  interpretation  of  the  indictment  would  have  been 
manifest.  And  the  court  will  not  arrest  the  course  of  justioci 
merely  because  pleaders  are  careless  or  unskilful  in  punctuation, 
or  do  not  make  such  a  collocation  of  woids  as  renders  their 
meaning  perfectly  perspicuoui^  on  the  first  reading. 

3.  The  court  have  no  doubt  that  the  possession  of  counterfeit 
bank  bills,  in  the  similitude  of  the  bilk  issued  by  or  for  any 
bank  establiBhed  in  this  state,  knowing  them  to  be  counterfeit, 
and  with  intent  to  pass  them  in  another  state,  is  a  punishable 
o£fenoe  under  the  Bev.  Sts.  c.  127,  §  8.  See  CommonweaUh  v. 
Qme,  2  Mass.  182. 

4.  The  authorities  wanant  the  admission,  in  this  case,  of  the 
testimony  that  the  defendant,  several  days  after  the  passing  of 
the  bill  mentioned  in  the  indictment,  had  in  his  possession  other 
eounteifeit  bills.  Aiehb.  Grim.  PI.  (13th  ed.)  475,  619.  1 
GteenL  Ev.  §  63.    BaUomky  v.  United  8Usie$j  1  Story  R.  14a 

5.  The  exception  to  the  ruling,  that  Stanton,  the  accomplioe, 
was  not  bound  to  answer  the  question  put  to  him,  on  cross- 
examination,  must  be  sustained.  He  must  have  been  fully 
aware  of  his  privilege,  from  ibfi  beginning,  and  should  have 
claimed  it  earlier,  in  order  to  have  secured  it  If  a  witness  eon* 
sents  to  testify  at  all,  so  as  to  criminate  himself  as  well  aa  the 
defendant,  in  the  matter  on  trial,  he  must  answer  all  questions 
legally  put  to  him  concerning  that  matter.  He  cannot  be 
alk>wed  to  sfate  such  &ots  only  as  he  pleases  to  state,  and  to 
Withhold  other,  facts.  FaHer  v.  Pierce^  11  Cush.  437,  &  cases 
there  cited.  Low  v.  MUchellj  18  Maine,  374.  If  he  could  be 
allowed  so  to  do,  iignstice  migbt  be  done  to  the  defendant,  either 
by  the  keeping  back  of  testimony  which  woold  tend  directly  to 
his  acquittal,  or  which  would  so  discredit  the  witness  as  to  io- 
dooe  the  jury  wholly  to  disregard  his  previous  testimon? 
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The  like  exception  to  the  rnling,  that  Cowee  was  not  bonnd 
to  answer  certain  questions,  must  have  been  sustained,  if  be  had 
not  subsequently  offered  to  answer  them.  But,  as  be  made 
such  offer,  and  the  defendanlfs  counsel  declined  to  renew  the 
questions,  that  exception  is  overruled.    Exceptions  sustaineiL 


Commonwealth  vs.  Jambs  Woods. 

An  iodictmcBt  fiur  knowiog^jr  having  in  one*B  posseiaion  a  &l80,  forged  and  counterfeit 

promissory  note  is  supported  by  evidence  of  the  possession  of  a  genuine  note  which  has 

heen  altered. 
A  bill  of  aliank  ia  anoClMrstata  bapmmkBoqr  note,  witbla  tha  meaning  of  the  Rev.  9i»- 

e,  127,  \  2. 
Whether  it  Is  a  fktat  varianee,  in  setting  out  a  bank  bill  aocordlng  to  its  tenor,  to  substitute 

«* Cashlof " for  **CBih»"—  ^ttwre. 
it  is  no  variance  in  an  indictment  to  set  forth  a  name  as  "  Dnnn/*  wM<^  is  actually 

"  Drown." 
A  grand  jury,  wfthont  examining  witnesses  anew,  may  find  an  indictment  as  a  substitote 
'  ibr  ano6ier  indktment  Amnd  by  them  vpeti  an  invastigatioa  of  the  ftcts  at  a  previous 

term. 

Indictment  on  the  Rev.  Sts.  c.  137,  §  2,  found  at  June  term 
1857  of  the  municipal  court  of  Boston,  and  alleging  that  the 
defendant,  on  the  6th  of  April  1867,  at  Boston,  *♦  bad  in  his  cus- 
tody and  possession  a  certain  false,  forged  and  counterfeit  prom- 
issory note-  for  the  payment  of  money,  of  the  tenor  following, 
that  is  to  say : 

«  State  of  Rhode  Island.  The  Liberty  Bank  will  pay.  Prov- 
idence, Aug.  —  1854,  to  bearer  ten  dollars  on  demand. 

C  R.  Droun,  Cashier.  D.  Evans,  Pres^. 

unless  upon  said  promissory  note  there  is  a  date  of  the  day  in 
the  month  of  August  eighteen  hundred  and  fifty  four,  which  is 
to  said  jurors  unknown ;  the  said  James  then  and  there  knowing 
*  the  same  to  be  false,  forged  and  counterfeit,  with  intent  thereby 
then  and  there  to  injure  and  defraud.'' 

A  second  count,  after  the  name  of  Droun,  had  the  abbrevia* 
tion  «*Cash'"  instead  of  the  word  <*  Cashier." 
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Tvial  before  Na9k^  J.,  wbo  signed  «  biil  of  «xeeption«tf  the  na« 
terial  pdrtft  of  wbiob  wete  ao  fcdlows  » 

**  The  govermnent  ofiin^d  in  evidcnde^  td  sualain  said  iodiot* 
ment,  a  bank  note  aa  thd  protnisadrj  Hoki  therein  seifortb.  Tbe 
defendant  objeotod  ta  its  aAmietton,^  Bot  the  cooit  admitted 
the  same,  and  ruled  that,  under  the  allegation  of  a  promis- 
sory note,  it  was  not  a  variance  to  prove  a  bank  note  or  bank 
bill. 

^  The  cashier  testified  that  the  bank  bill  produced  was  origi- 
nally a  genuine  one  dollar  bill ;  that  the  figure  I  had  been 
taken  out  and  Z  pot  in,  and  <  one  doUar '  taken  out  and  <  ten 
dollars '  put  in ;  and  that  the  day  of  the  month  between  Au- 
gust and  1854  had  been  oblit^fated  in  remoi^ng  the  figum 
'  one.'  The  defendant  objected  that  such  proof  of  an  alteved  bill 
did  not  finippdit  the  a&^gatlon  o€  ibe  ia^elmeiit*  But  Ibe  oouft 
admitted  the  testimony. 

^  In  setting  forth  the  tenor  of  the  biU  in  the  iadfotmemt^  afler 
the  liame  <  0.  R.  Drcmnr'  Wa0  written  the  word  <  Cashier.'  On 
the  bank  note  put  in  evidence  it  was  ^  CashV  The  defendant 
objected  that  this  was  a  varianee^  Tile  otfovt  nded  thai  this 
was  no  variance,  if  both  words  or  combination  of  letters  aotfnded 
snbstanrtililly  the  stfme.  And  both  sides  tnating  the  question 
as  one  fot  the  coilvt^  the  court  deeded  thai  they  did^  and  that 
there  was  no  tttrianoe« 

^  The  driendant  eontended  thcct  in  the  indictment  the  name 
of  the  dasbier  wAs  ^elt  with  the  listter  'a/  via:  ^Dnmn;' 
whereas  upon  the  bill  the  name  was  spelt  with  a  'w,'  viz: 
^  Dfown/  and  that  this  ec^fistitutsd  a  vaiiaiioa  The  oourt  ruled 
as  upon  the  pstceding  dbjection^ 

*<  I>UriHg  the  trial  before  the  jury  it  appeared  that  some  of 
ihe  govetfament  witnedsee  Were  not  before  the  fraud  jury  at  the 
term  tit  whidb  thid  indiottDent  was  found.  Oertain  inquiries 
thereon  folbwibi^  it  appealed,  fippm  the  statement  of  the  Com- 
monwettltb's  attdsBejTf  (which  it  wa9  agreed  sboold  be  received 
as  sworn  testimony,  if  the  £aets  stated  therein  were  at  said  stage 
eemp^fentt  which  the  gO^drnment  denied^  and  sulqeot  to  al^  ob- 
jections on  either  shlo  as  to  its  eofspetenoy,)  that  at  Afay  term 
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1807  three  falst,  forged  and  oouuierUH  baok  notes  weie  before 
the  grand  jnry;  HM^  on  ^^e  evidenoe,  gaid  grand  jury  duly 
found  aad  returned  in4N>  eourt  three  yidictments  against  the 
defendant  for  uttering  said  notes,  each  on  distiact  oooasions^ 
that  all  of  said  indletoieaite  were  alike  in  their  allegations,  ex* 
oept  that,  in  Betting  ooit  the  tenor,  4Mie  read  <  Aug.  8,  18S4,' 
another  «  Ang.  ~  1854,'  «iid  the  third  '  Acig.  7, 1854^ ;  that  in 
the  mean  time,  -Qie  CofniQoaweaJtVe  attorney  hanng  becocne 
convinced  that  the  date  of  the  day  of  the  month  bad  by  the 
proeess  of  the  alteratioa  or  fotgery  been  enbstantially  obliter- 
ated, and,  on  inspeetion,  was  practieally  a  blank,  brough:t  the 
matter  before  Ae  same  grand  jory  at  the  4uicceedui(  June  term ; 
and  thereupon  the  grand  jury,  without  the  examination  of  any 
witnesses  <at  said  Jnne  tenp,  and  at  the  suggestien  and  request 
of  the  Coiiimonwealitb*s  attorney,  letnmed  three  new  iodictp 
laents  against  the  defendant  for  the  eame  three  distinct  uttefw 
ings,  aind  on  the  eame  three  bank  notes,  as  the  first  thsee  in<ficti> 
ments,  and  as  substitutes  for  the  original  indictments,  one  of 
whieh  is  the  present,  and  vi  ^1  of  which  the  date  of  the  bill 
wae  set  forth  as  in  this  one. 

**  Thereupon  the  defendant  moved  that,  for  the  above  reasons, 
and  on  the  ground  that  it  did  not  appear  that  he  ^wiae  upon  trial 
for  the  same  offence  for  which  he  stood  Indicted,  the  indictment 
be  quashed.     The  judge  overrated  the  cnetion.^ 

The  jury  returned  a  verdiet  of  gvilt^,  and  the  defendant  aU 
leged  exceptions  to  the  rulings  above  stated,  and  also  to  the 
overndiog  of  a  motion  in  aivest  of  judgment,  foai»ded  upon  the 
manner  of  the  finding  of  tha  indietmeot 

N.  Si.  X  Green,  for  «he  defendant  i.  The  attegatioa  of  a 
false,  forged  a«d  counterfeit  note  is  not  supported  by  evidence 
of  an  altered  note.  At  eommon  law  an  altered  note  is  a  forged 
note ;  but  in  the  statutes  of  Massaeihttsetts  the  word  *^  forged ''  ie 
need  in  a  restricted  sense,  and  alteration  is  not  forgery.  Rev« 
8ta.  e.  127.    SSri^  v.  BMe,  1  Ohio  State  IL  liSS. 

9.  The  allegatf  on  i;hat  the  defendamt  had  in  hie  possession  a 
ceftain  promissory  note  is  not  supported  by  evidence  ^hat  he 
had  in  his  poseesskHi  a  baitk  note  or  baok  bill.     SfaU  v.  Ward, 
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6  N.  H.  629.  Stale  v.  Hd^/den,  16  N.  H.  366.  If  «  promissory 
note/'  under  the  Rev.  Sts.  c.  137,  ^  2,  inclodes  a  bank  bUl  of 
another  state,  then  the  punishment  is  twice  as  great  for  conn* 
terfeiting  a  bank  bill  of  another  state,  as  for  counterfeiting  a  bill 
of  a  bank  incorporated  in  this  state,  under  §  6. 

3.  The  variance  between  the  word  ^<  Cashier"  and  the  com- 
bination of  letters  <^Cash^''  is  material.  Whether  words  are 
idem  sanantia  is  a  question  for  the  jury.  i£^fia  v.  Davis^  1 
Lead.  Criro.  Cas.  346. 

4.  It  was  a  question  of  fact  for  the  jury  whether  the  errone* 
ous  spelling  of  the  name  of  the  cashier  was  or  Was  not  a  vari« 
ance.  Tht  parties  did  not  treat  this  question  as  one  for  tlK^ 
court. 

6.  The  objection  to  the  inegularity  in  the  finding  of  the  in- 
dictment  was  taken  seasonably,  in  a  pr6per  manner,  supported 
by  competent  evidence,  and  the  proceedings  must  be  quashed. 
Rex  V.  Dickinson^  Buss.  &  Ry.  401.  Law^i  case^  4  GreenL  430. 
State  V.  Caifij  1  Hawks,  362.  United  States  v.  Ooolidge,  2  Oal* 
lis.  364.  I%e  Eifigr^'BrideewcOer  4^  Taunion  Ckmal,  7  B.&^C. 
514.  If  this  is  regarded  as  an  amendment  of  one  of  the  former 
indictments,  then  it  was  amended  after  it  had  been  returned  into 
and  made  a  part  of  the  record  of  the  court,  and  had  passed  out 
of  the  jurisdiction  of  the  grand  jury.  If  it  is  regarded  as  a 
new  indictment,  then  it, was  foand  without  evidence.  The  de- 
fendant was  not  tried  for  the  same  offence  for  which  he  srtood 
indicted. 

8.  H.  Phill^i  (Attorney  General,)  for  the  Commonwealth. 

Dewet,  J.  1.  There  is  no  legal  ground  tot  the  objection  that 
evidence  tending  to  show  that  the  bank  note  described  in  the 
indictment  was  originally  a  genuine  note  for  one  dollar,  and 
bad  been  fraudulently  altered  to  one  purporting  to  be  for  ten 
dollars,  was  incompetent  under  an  indictment  alleging  a  for- 
gery of  such  ten  dollar  bank  note.  In  a  case  like  the  present, 
the  indictment  is  properly  framed  where  it  charges  the  defend- 
ant with  having  in  hid  possession  a  forged  promissory  note, 
and  uttering  and  passing  the  same  as  true,  although  the  proof 
of  the  forgery  be  merely  the  false  and  fraudulent  altering  of  a 
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gcouioe  bank  note.  If  any  part  of  a  troe  instnunent  be  altered, 
the  indictment  may  allege  it  as  a  focgery  of  the  whole  instrn- 
ment  2  East  P.  C.  978.  2  Bnasell  on  Chimes,  (7th  Amer.  ed.) 
320.  Arcbb.  Crim.  PL  (13th  ed.)  467.  The  distinction  is,  that 
where  the  forgery  is  of  a  mere  addition  to  the  instrument, 
which  has  not  the  effect  of  altering  the  instrument  itself,  but  is 
merely  collateral  to  it,  the  forgery  must  be  specially  alleged 
Archb.  Crim.  PI.  f<6t  supra. 

2.  The  indictment  properly  describes  the  instrument  alleged 
to  have  been  forged  to  be  ''  a  piomissoary  note.'*  The  instrument 
alleged  to  be  forged  was  a  bank  bill  of  a  bank  incorporated  and 
doing  its  bu3inefls  in  another  state.  A  careful  examination  of 
our  statutes  leads  to  the  conclusion  that  there  is  no  provision  in 
terms  for  punishing  the  offence  of  uttering  and  publishing  as 
true  a  counterfeit  bill  of  €^nother  state,  unless  it  is  embraced  in 
the  general  provision  for  punishing  the  offence  of  uttering  and 
publishing  forged  and  counterfeit  promissory  nptes,  knowing 
them  to  be  such.  The  words  used  in  the  Bev.  StsI  c.  127,  §  2, 
are  quite  broad  enough  to  include  such  bank  hills  or  notes,  and 
the  only  objection  to  thus  applying  th^m  is  that  which  arises 
from  the  fact  that  there  are  various  provisions  in  other  parts  of 
this  same  chapter  of  the  revised  statutes,  providing  punishments 
and  penalties  for  knowingly  having  bank  bills  in  possession  that 
are  forged  and  counterfeit,  with  intent  to  pass  them  as  genuine^ 
as  well  as  the  further  provision  in  §  6,  for  the  punishment  of 
uttering  and  publishing  counterfeit  bank  bills  of  banks  within 
the  Ck>mmonwealth,  and  making  the  maximum  of  punishment 
in  such  latter  case  less  than  that  provided  in  §  2,  for  uttering 
and  publishing  promissory  notes. 

This  question  is  not  a  new  one.  Much  the  same  question 
arose  under  the  earlier  St.  of  1804,  c.  120.  It  was  somewhat 
considered  in  the  case  oi  Brown  v.  CommomoeaUh^  8  Mass.  59. 
The  form  of  indictment  was  sanctioned  in  GommonweaUh  v. 
Carepj  2  Pick.  47,  and  again  in  the  manidpal  court  of  Boston 
by  Thacher,  J,  in  Commomoealih  v.  Biley,  Thach.  C.  C.  67,  where 
the  objection  was  taken  that  a  bank  bill  was  not  a  promissory 
note  within  the  St.  of  1804^  c.  120,  but  it  was  said  that  the 
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Sotm  of  ittdictfoent  w9lb  c(MifoniMd>fe  to  the  pmcties  i«  auch 
eases  in  the  tngbest  erimiaal  canrto. 

The  Rev.  Sts.  e.  127,  §  2,  may^  we  ttmiJ^i  be  coneidered  w 
equally  aniborixiiig  this  form  of  desor&iog  \x9mk  bUls  of  otber 
states  in  oases  of  indwiment  midfir  it  Tbe  «a9^  of  SUtte  v. 
Warri,  6  N.  H.  529,  aad  Jkata  r.  Harden,  3^  N.  ii  3^,  bold 
diffiBrently^  but  vndfir  a  statute  baviiig  more  di&tio^t  piovisiaiMi 
for  punishing  the  offence  of  uttering  and  pofajiialiing  poiiDt^^ 
bank  bills  <d  aoodaher  5tate»  As  alraady  remailcedi  we  have  so 
peoTisioB  by  statirte  for  pvtnisbing  this  oflfeoeet  unless  it  is  found 
in  the  second  secation  of  a  137  of  the  Aer.  Bte^v  punishing  the 
uttering  and  puWshiag  of  forged  and  conntarfoU  profnisaorjr 
nodes.  We  tirink,  noder  our  piaelaar  besetofone  lecognuoedi  %nd 
vpon  tbe  proper  oonsfaiiction  to  he  givcsi  to  4*  127  lof  the  Rev* 
Sts.  tiK  form  of  the  iadacfeoieBt  irae  furoper  m  tbe  ppesent  eaaa 
to  autboiize  ihe  adousaion  of  tbe  isvidesKse  tending  to  prove  tine 
uttering  and  prubtiafaiog  ooonterfeH  bank  bills  of  another  si«be^ 
knowfng  tham  to  be  for^sd  aad  oounteiftit. 

3.  As  to  the  qneation  %d  Tarianoet  ui  ttiat  tbe  uadictmant  do* 
scribes  :a  bank  bill  pnrporttng  to  be  signed  by  €.  R.  Diown. 
^  Gariner,'^  whereas  the  UUi  offensd  in  evidence  purports  to  be 
signed  by  CV  JEL  DEovn»  ^  Caab'  ^9  ueiAg  an  abbreviated  form  of 
espression,  vre  bave  00  doubt  ^(leat  striotneptf  is  requmd  in  the 
raeitais  wbese,  as  in  the  pxesent  ease,  tbe  iodiotment  alleges  the 
counterfeit  promissory  note  ''  Ao  foe  of  tbe  tenor  foUoiviMg*^  But 
wbettter  this  would  be  esioh  an  error  ae  w<Qidd  be  fatal,  we  have 
not  foaod  it  neoessary  to  decide^  as  tbis.objeofcioii  applies  only 
tf^  the  first  count,  aad  in  the  second  co«ust,  cherging  tlie  saioe 
offence,  the  description  accords  with  that  of  the  beak  bill  pro* 
duced  in  evidenoa,  and  judgment  tney  therefore  be  taken  on 
that  eosmt 

4k  Some  objeetkei  was  aoggastod  to  the  manner  of  describing 
the  name  of  the  cashier;  tiie  defasdant  ieeisling  that  in  the  in- 
dictment the  name  of  tim  cashsar  was  spelt  with  the  letter  ^  n^ 
viz :  ^  Droun ; ''  whereas  upon  the  fooe  of  the  bank  bill  effKie4 
in  evidence  it  was  spelt  ^  Bdowa,''  end  this  wsas  ui^ed  to  be  e 
wiance.   But  we  think  it  twould  savor  quite  too  «9U€h  of  nioelgr 
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to  arttecnpl  to  dktingtiish  betftreco  Afi  two  lebtet^  8i»  they  Af^ajP 
ia  the  preient  «ajMy  or  iio  say  that  tbe  oamey  fta  set  fortb  Uk  ibifl 
itidfetmeiit,  dk)  not  conrespoad  wiA  the  xmine  ae  mittw  on  the 
face  of  the  bank  bill. 

We  p«(ceive  do  iegid  objoetmi  to  tbe  «oiir06  of  preceedtegs 
in  reference  to  tiie  fioding  of  Ibe  ^pneant  iodicto^iil^  oor  ^nj 
gt<e«nd  for  arresting  ihe  jadgiDent  for  that  fiftuWi  if  liier^  wer^ 
not  other  objections  to  taking  this  point 


Commonwealth  vs.  'William  Thomas. 

A  t)ill  of  a  bank  In  another  state  is  a  prontissoirf  note,  iHtfaSn  Hie  meMiiag  ef  the  Reir.  4ml 

Jdiowjngljr  taring  i»  imms^oq  And  mtteiitg  fire  fiOse^  fi^iye^  and  opoilteifeit  .promissory 

QOtas,  may  be  charged  as  one  offence  in  one  count 
kn  indictment  is  not  refmfnant  and  defetiUr^,  irMch  cbiifes  (he  deftodaot  mht  the  .p«i- 

ttmkm  «f  tre  IriM.  fotved  mi  <»»nBt»«4^  fvvnltswr  ao^.  ««d  tb«n  seU  ibcth  certain 

biUs  9f  ft  baniL  w  anpther  stat^  and  ^le^  that  the  d«<«|idfi^  ^  did  ntter  and  publish 

the  aforesaid  false,  forged  and  counterfeit  bank  blls  as  true." 
An  fodktmenft  ftr  haTing  fn  possesAm  sud  sHftsring  &▼«  eounteif^ltiKilM,  irhick  tets  ewfc 

;fbfrp#les,«|i%|W  tM  the  4|kh '^Js^i^raoiL /him  tny  Abore  aetfojrth,"  and  then  eeH 

out  one  like  two  of  the  others,  is  sufficient  to  support  a  conviction. 

Im>iarMi>NT  on  the  Rev.  flMs.  c.  127, 4  2,  alleging  thast  the  de- 
fendant *'  bad  in  hi0  custody  and  possetsioii  sundry  fake,  fogged 
and  ootHiterfelt  promisBory  aotes,  which  the  said  Thomas  then 
and  there  well  knew  to  'bi  fidse,  fQiged  and  ccoater&ity  which 
said  false,  fc^ged  and  oonnterfeit  {npomisBory- notes  wiere  five  in 
number,  one  of  wfaleh  said  fiedse,  forged  and  eonnterlsit  proniie- 
eory  ne^tes  was  of  the  tenor  followiag,  tiuvt  is  to  aay.^  Tlie 
indictment  then  set  foith  eoecesaiTely  four  bank  bills  of  the 
Hamilton  Bank  in  Rhode  jlsland,  and  prooeeded  thus ;  ^  One  , 
other  of  which  false,  forged  asid  counterfeit  pnontissory  notes, 
tfifierent  from  any  above  act  forth,  is  of  the  tenor  foUowiog,'' 
^nd  set  forth  a  bank  biU  nmilar  to  two  <€f  the  previous  ones. 
«  And  that  the  s!»d  HioMiaa  then  and  there  did  utter  and  pnb« 
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lish  the  aforesaid  false,  forged  and  counterfeit,  bank  biUs  as  fcrnei 
he  the  said  Ttiocnas  then  and  there  so  uttering  and  publishing 
said  bank  bills,  knowing  the  same  to  be  false,  forged  and  ooon- 
terfeit,  with  intent  then  and  there  to  injure  and  defraud." 

After  trial  and  conviction  in  the  municipal  court  of  BostoQi  at 
May  term  1857,  Nash^  J.  ovemiled  a  m<^on  made  in  arrest  of 
judgment  upon  grounds  stated  in  the  opinion.  The  defend- 
ant alleged  exceptions. 

J,  C.  JParkj  tot  the  defendant 

&  H  Phillips^  (Attorney  General,)  for  the  Commonwealth. 

Dewet,  J.  The  principal  question  arising  in  the  present  case 
is,  whether  an  offence  under  the  Rev.  8ts.  c.  127,  §  2,  is  charged 
in  this  indictment  It  charges  in  the  terms  of  the  statute  the 
uttering  and  publishing  of  <<  sundry  false,  forged  and  counterfeit 
promissory  notes,"  but  in  describing  such  promissory  notes,  it 
describes  five  bank  notes  of  the  Hamilton  Bank  in  the  State  of 
Rhode  Island,  and  the  inquiry  is,  whether  such  uttering  and 
publishing  of  forged  and  counterfeit  bank  bills  of  another  state 
is  a  statute  offence,  and  if  so,  whether  it  is  properly  charged  by 
the  description  of  the  instruments  as  forged  and  oonnterfeit 
promissory  notes  ?  This  question  has  been  settled  in  the  case 
of  CommomoeaUh  v.  Woodsy  also  argued  at  the  present  tenn,  in 
the  affirmative,  and  for  the  reasons  of  that  opinion  we  refer  to 
that  case,  antCj  477. 

The  further  ground  of  otgection  to  this  indictment,  that  it 
charges  various  offences  in  one  count,  is  not  sustained  by  the 
fact  The  indictment,  as  it  w€Ui  competent  to  do,  charges  as 
one  offence  the  having  in  possession  and  ottering  and  publish* 
ing  of  several  countedeit  bank  bills,  and  a  v^dict  of  guilty  may 
properly  be  rendered  upon  the  whole  charge,,  or  upon  part,  as 
the  evidence  may  authorise.  When  set  forth  in  one  count,  it  is 
however  to  be  treated  as  one  offencew 

It  is  also  said  that  there  is  a  r0|>agnaDcy  and  uncertainty  in 
the  allegation  as  to  the  uttering  and  publishing  said  ^'  bank  biUsi'* 
whereas  they  had  been  originally  set  forth  in  the  indictment 
merely  as  ^  promissory  notes."  This  is  true,  if  you  confine 
the  description  to  the  first  reoital  of  havtpg.  in  possession  **  soxt* 


Digitized  by 


Google 


MARCH  TERM  186a  48S 

OomiiioiiiPeakh  «i  JenkiBB. 

dry  forged  and  counterfeit  promisBory  notes ; "  bntibe  indictment 
further  proceeds  to  set  them  out  as  ^  of  the  tenor  following,"  de« 
scribing  them  by  exact  recitab,  and  thus  showing  them  to  >e  bank 
notes  or  bills,  and  properly  lay  the  foundation  for  the  farther 
allegation  of  uttering  and  publishing  said  bank  bills. 

Nor  is  there  any  ground  for  the  further  objection  that  the  last  of 
the  five  described  notes  Is  alleged  to  be  different  from  the  others, 
while  in  its  recital  it  corresponds  with  two  of  those  previously 
described.  It  would  fully  satisfy  the  tcfms  of  the  allegation, 
that  it  was  another  and  different  bank  bill,  though  of  a. similar 
form  with  the  preceding.  Exceptions  overruled. 


COM1IONWSAI.TH  VS.   AUJAH  JbNKIMS. 

On  the  trial  of  ftn  indictment  fiir  leceinng  stolen  goods,  eyidenoe  is  admissible  of  oonTenA- 
tions  betij^een  the  defendant  and  the  thief,  beibre  the  commission  of  the  offence,  malcing 
arrangements  for  receiving  the  goods. 

A  witnesa,  who  has  been  impeached  by  eTidsnce  tiiat  he  previoos^  testified  diflJbceotljr,  can- 
not be  corroborated  by  evidence  that  he  had  made  still  earlier  sUtements,  not  under  oath 
nor  in  the  prisoner's  presence,  in  accordance  with  his  present  testimony. 

Whether  it  Is  groond  for  setting  usida  a  ▼erdiet,  that  one  of  the  Jwon  was  not  an  in* 
habitant  of  the  oonnty,  and  that  this  was  not  known  before  verdict  to  the  par^  against 
whom  the  verdict  was  rendered  —  jiMsre. 

Indiotmbnt  for  receiving  stolen  goods.  At  the  trial  in  the 
municipal  court  of  Boston,  at  March  term  1856,  before  Himtmg^ 
toHj  J.,  the  attorney  for  Commonwealth  called  as  a  witness  Ghra- 
ham,  one  of  the  persons  alleged  to  have  stolen  the  goods,  who 
testified  that  he  and  others  stole  the  goods  and  sold  them  to 
the  defendant,  and  that,  while  selling  them,  he  told  the  de- 
fendant that  the  goods  were  stolen,  and  the  name  of  the  person 
from  whom  they  were  stolen. 

The  attorney  then  asliced  the  witness  whether,  before  this  sale, 
the  defendant  had  made  any  agreement  to  purchase  any  stolen 
goods  which  the  witness  might  bring  to  him.  The  defendant 
objected  to  this  question ;  but  the  court  overruled  the  objection ; 
and  the  witness  testified  that  he  had  had  previous  interviews 
41* 
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with  the  defendftzit,  at  the  last  of  which,  about  auk  weeks  b^ 
fore  the  4MiIe,  the  idefendant  liad  told  the  witnesa  ihai  he  would 
buy  any  stolen  goods  which  the  Witness  might  bring  him ;  that 
it  was  not  safe  to  eawy  tbem  to  Other  btioJFeiB ;  t^ey  might  get 
detected. 

It  appeared  that  Graham  had  been  called  as  a  witaees  in  the 
police  eomtf  on  the  preMmifiary  examination  of  this  xsharge 
SLgaiost  the  defendant 

The  defettdent's  ooonael  ^attempted  to  show,  by  cross^xatn* 
inatioa  ^f  this  and  other  witnesses,  thai;  Graiiam,  in  testifying 
in  the  poUoe  oourt|  had  given  a  different  aaeoont  of  the  tranaao* 
tion  from  that  now  given  by  him.  The  defendant's  counsel 
however  put  no  question  to  Qrffhaj"  or  any  other  witness,  as  to 
Grraham's  statements  about  the  transactions  in  question,  at  any 
other  time  than  in  his  testimony  in  the  police  court ;  nor  did 
they  ask  him,  or^ny  person,  when  Cfaraham  first  communicated 
the  facts  testified  to  by  him  to  any  one,  or  whether  he  had  ever 
made  any  such  communications  to  any  one^  otber  than  that 
made  in  the  police  court 

The  attorney  for  Hie  Commonwealth  then,  for  the  purpose  of 
confirming  and  cprrobomti^g  the  t^tin^ony  of  Graham  at  this 
Mai,  was  allowed  by  the  eoart,  notwithstanding  the  defendant's 
objection,  to  introduce  evidence  that  Orqhara,  on  another  occa- 
%ion,  when  not  under  oath,  and  when  the  defendant  was  not 
piieseot,  before  the  ex»miiiatiQn  in  ihe  poliee  eourt,  had  giren 
subsAanlially  ibe  eaeoe  aeeonot  0f  the  tcansaction  as  that  aow 
given  by  bim. 

After  a  verdict  <d  ^uaky,  tiie  defendant  moved  that  it  be  set 
aside  and  Jt  sew  irial  granted,  beeause'One  of  the  jtiMrs,  letorned 
as  a  -fiitizen  of  BoetoOi  wm  not,  at  the  tisne  of  th^  irial,  or  when 
^WA  as  joKpr,  an  inhebftssit  ol  the  oonnty  of  ftoffiilk,  but  had 
been  for  a  long  time  an  inhabitant  of  Obadestowvin  the  eounty 
of  Middlesex  i  ejsd  beeanse  this  faet  was  TOikoown  to  the  deiend- 
ant  ^  bis  cooMel  until  alter  the  veidict  Bot  the  eonrt  declined 
to  bear  evidew^e  of  this  faet^  and  •overruled  ik»  motiom. 

To  these  aeveval  roUogs  aod  prooeeciiogs  <>f  the  4;onrt  the  4i»' 
feiidaiit  eiLoopted. 
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J  O4  AbboU  Sf  D.H,  MA$oHi  for  tbe  defendant^  upon  the  ad« 
miamon  6f  tbe  evidenoe  tc>  conohomU  Ghrabam^  dted  the  an* 
tboritieB  referred  to  in  the  optnriob^  and  2  Bnsedl  on  Crimea, 
(7tb  Alner.  ed.)  940 ;  4  JMbdMaJay^B  Hkt.  Btig*  676^  677 ;  jDI^^Am 
Y.  Merchamii  ^.  Go.  11  Mef«  199;  Ho%9e  v.  Jliapeff  17  Piek» 
91;  The  Xing  v.  Porter,. »  Doq^^  242;  Clri%  r.  O^^r,  6  Bawle^ 
97,  98 ;  Munsam  v.  lEMiivn  1^  Verm.  346 ;  Oibbs  v.  1:^5%, 
U  Verm.  aO& 

i&  A  PhilUpit  (Attorney  Geoend,)  4^  A  W.  Cooler,  (County 
Attorney,)  fOv  the  CoaitdoiiWeeiltb>  ofion  the.  samer  plnnif  cited 
C%>inmatfu»««/^A  y.  TFi^aoiH  1  Omyt  340;  Deshon  v«  Merchants^ 
Im.  Co.  U  Met<  209^  210;  XicMrei  v.  B^gMll^  1  Mod.  283; 
Freincfi  COM,  1^  HowdTs  8tete  TihU^  32;  i^^neik  v.  MetfiU, 
6  N.  H.  466 ;  iENidfr^o*  t»  JM6$^  10  &  &  B.  322;  Peq»/^  r. 
ran««  12  Wend.  78;  RM  y.  HbdUdgi^  23  Weiki.dO;  Ow^te  r. 
OurHfi  6  Hai.  &  Johni^  93;  Oojfim  t.  Amdtnom,  4  Blackf.  395; 
Beamchamgf  r.  SM^f  6  Bladd.  299;  WHfhi  t.  Dekfyne^  Pet 
C.  C.  199 ;  £iW«  t.  Oeoigret  8  IreiL  304;  iState  r.  Dave^  10  lied 
469;  March  Y4  Hartett^  1  Jonee  N.  C.  329. 

BtdttLowy  J«  Tl  Bvidenoe  of  tbn  cooYeiantioa  between  tbe 
defeindant  and  eUe  of  the  .prinoipnle  in  the  Isffceny  of  tbe 
foods,  wfaieb  the  defendant  wns  eJlnged  to  haife  leoeiYed,  wne 
clearly  competcoit  AWhongh  tbe  oekitematKni  took  place  sor* 
eral  weeb  befotfe  the  eommiesioa  Of  the  ovude  charged  in  tbe 
iadietment,  k  bad  neyerthelese  a  direct  tendency  td  prove  tb^ 
gnilty  knowledge  of  tbe  dcJendatit  in  reeeiidtig  tbe  stolen  pinf)*^ 
erty.  Indeed,  if  b^laevad^  it  proved  that  the  goods  were  talm 
by  the  defendant  bito  hie  poseeseion  in  pnrsnaned  of  a  pretiodt 
nnderstandinl^  with  oOo  of  tbe  prinoipal  thioviesy  that  he  would 
reoeive  any  stolen  piopevty  Whieh  ho  Wordd  bring  to  bim.  It  it 
no  objeetioa  to  the  eompeten^  of  thae  eYidenoe,  that  it  was 
cnmnlative,  and  that  tbe  same  witness  testified  to  other  facts 
which  also  tended  very  Mvongly  to  show  tbe  defendant'*  guilt 
The  eonrt  cannot  rcgeot  erid^ooei  Whieh  is  legally  competent 
and  relevant  to  tho  issoeii  merely  beeanse  id  their  jodgment  it 
»ay  be  siiperAnoai« 

%  The  more  intesesting  and  important  qneetion  psesented  by 
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the  exceptions  Brises  on  tbe  adtnissibiiity  of  evidence  offered  by 
the  government  of  statements  of  the  accomplice,  who  was  a 
witness  in  support  of  tbe  indictment,  to  third  persons,  concern* 
ing  the  transactions  to  which  he  bad  testified  at  the  trial.  The 
purpose  of  the  government  in  offering  these  statements  was  to 
corroborate  the  testimony  of  the  accomplice,  which  the  defend- 
ant had  sooght  to  invalidate  and  discredit  by  proof  that  on  the 
preliminary  examination  before  the  police  coart  the  witness  had 
given  a  different  account  of  his  interviews  and  dealings  with  the 
defendant  irom  that  to  which  he  bad  testified  before  tbe  jury. 
Althongb  there  is  some  contrariety  of  opinion  in  the  books  on 
the  question  of  tbe  competency  of  such  evidence,  it  seems  to  us 
that  on  principle  it  ought  to  be  excluded.  It  has  no  legitimate 
or  logical  tendency  to  establish  the  conroboration  for  which  it  is 
offered.  How  did  the  case  stand  on  the  evidence  of  the  accom- 
plice, when  the  government  offered  the  statements  objected  to  ? 
He  had  testified  in  behalf  of  the  government  to  an  account  of 
his  dealings  with  the  defendant  concerning  the  stolen  property. 
The  counsel  for  the  defendant  then  called  witnesses  to  show 
that  at  a  previous  time  he  had  given  under  oath  a  different 
account  of  this  same  transaction.  This  evidence  was  offered, 
not  for  the  purpose  of  proving  the  truth  of  such  previous  state- 
ments, but  to  show  that  be  was  unworthy  of  belief,  inasmuch 
as  he  had  given  two  inconsistent  accounts  of  tbe  same  transac- 
tion, one  of  which  was  necessarily  untrue.  fVom  such  evidence 
tbe  inference  was  fair  and  legitimate  that  the  testimony  of  the 
witness  before  the  jury  was  not  to  be  relied  on.  Standing  by 
itself,  it  would  be  difficult,  if  not  impossible,  for  the  jury  to  be- 
lieve it,  with  the  fact  before  tiiem  ^at  he  had  made  a  statement 
before  the  police  court,  which  was  inconsistent  with  bis  present 
testimony  and  contradictory  to  it  It  did  not  relieve  the  dif- 
ficulty, or  in  any  degree  corroborate  the  last  story  told  by  the 
witness,  to  show  that  previously  he  had  made  similar  statements 
of  the  transaction.  The  discredit  arising  from  the  fact  that  he 
had  made  contradietory  statements  remained  untouched.  The 
contradiction  was  not  disproved  by  such  evidence,  and  this  was 
all  that  the  prior  statem^nta  wais  offered  to  establish.    Cleariy 
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evideooe  of  such  prior  ttatements  was  not  eonipeteot  as  Bob« 
Btentiv^  proof;  it  WM  pwely  beanaj.  It  was  onljr  admissible 
to  support  the  credit  of  tbe  witness.  The  otroost  that  could  be 
elluroed  for  it  in  this  view  would  be,  that  it  rendered  the  last 
•tatetneAt  mono  probable  and  worthy  of  credit^  because,  although 
the  witness  had  made  a  contradictory  statement^  be  had  made 
anotbei  statement  siinihur  to  those  to  which  he  had  testified  be* 
fore  the  jury.  But  such  a  corroboration  ia  alix>gether  too  slight 
and  leroote.  Indeed,  if  admttted  and  followed  out  to  its  legiti- 
BMtte  resttlti  it  might  properly  lead  to  a  protracted  inquiry  to 
aseertain  which  of  the  two  statemeoto  had  been  made  most  fre« 
quaotly  by  the.witness;  and  when  this  was  determined,  then  it 
would  be  necessary  to  ask  the  jury  to  believe  the  witness,  if  he 
bad  repeated  the  statement  made  before  them  a  greater  number 
of  times  than  the  contradictory  one  which  had  been  proved  to 
impeach  his  evidence.  It  is  obvious  that  such  a  course  of 
inquiry  would  fuinififb  no  means  by  which  the  credit  due  to  the 
testimony  of  a  witness  could  be  satisfactorily  ascertaioed.  1 
GteenL  Bv.  ^  469.  2  Phil.  Ev.  (8d  Amer  ed.)  446.  1  Stark.  Br. 
(1st  Amer.  ed.)  147.  3  Stark.  Ey.  1758.  Bui.  N.  P.  294.  Ware 
V.  WQ/r€^  8  GfeenL  42*  Bobb  v.  EaeUeitj  23  Wend.  60.  Dudley 
V.  BoUes,  24  Wend.  465. 

Tbe  decision  of  the  point  raised  in  ihb  case  is  not  to  be  un- 
derstood as  conitfietiag  with  a  class  of  oases,  in  which  a  witness 
is  sought  to  be  impeacbedi  by  orass*examination  or  by  inde- 
pendent evidence,  tending  to  show  that  at  the  time  of  giving  his 
evidence  he  is  under  a  strong  bias  or  in  such  a  situation  as  to 
{Hit  him  unider  a  sort  of  moral  duress  to  testify  in  a  partloalar 
way.  In  such  isase,  it  is  oompatent  to  lebut  this  ground  of  im- 
peachment and  to  support  the  ciedit  of  tiie  witnesses  by  show- 
ing that,  when  he  was  under  no  suoh  bias,  or  when  he  was  free 
from  any  infloeooe  or  pressure,  he  made  statemtents  similar  to 
those  which  he  has  ^iveo  at  the  trial  Another  similar  class  of 
decisions,  resting  on  a  libs  ptineiple,  is  alsof  to  be  distinguished 
from  the  case  at  bar,  namely,  when  an  attempt  is  made  to  im- 
peach the  credit  of  a  witness  by  showing  that  he  formerly  with- 
held or  concealed  the  facts  to  which  he  has  now  testified.    In 
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8QBk  eastSy  it  is  eompeteixt  to  show  Aat  tbe  witiiMs,  ftt  an  cwrly 
day,  aft  soon  ae  a  diedbsoiB  could  teaionably  have  been  made^ 
did  declare  the  fads  to  whieh  he  hM  testified^  Sach  iA  sab 
fttaooe  was  the  case  of  Qmmamimalih  v.  Wilnm,  1  Gray^  3401 
Tbe  statement  in  tiie  exceptiofflK,  o£  tbe  cinumtaneee  «odM 
which  the  evidesee  objected  to  in  tbia  eaae  wad  admitted,  earn* 
fttHy  exdadetf  aU  iwste  wUohr  waaiAlMnagikwiikm  eMM  of  the 
iibote  dasaeif  of  dedeiona 

84  Astbeca8eliiart.gotoftdrwjiiry^iiiftflvotMceflMrftOdol»* 
Aider  the  queelion  raised  id  mMion  to  tbe  alleged  iDOOfBpeteiu^ 
of  one  of  the  jarote  Wbd  eenpoaed  tbe  panel  by  wfaieh  tite  p«ie* 
mier  waa  tiaed^  Sacg^OhM  suHabmL 


ALBttANimft  Wa88   Vi.   WlLttAHT   S.   BAftfLfiTt. 

a  baa  bond  under  Sil.  1857,  c.  141,  ^  ttr 

HAHEAe  cowm.  Tbe  petitioner  wa^  aiteated  on  mesne  proc- 
ess and  taken  before  a  magistrate  under  fife  1844^1  e*  141,  §  21, 
who  refased  ta  admiaieter  to  bitn  the  poor  debtors'  oath.  Upon 
being  commilted  tc  jattf  ho  offiMd  to  gite  a  bail  bond,  whieih 
W1B8  reftised,  and  this  writ  was  Med  o«it. 

it  &  Wheeler,  fot  tbe  petltiMMier. 

B.  Dean,  ^  ^le  oieditor^ 

By  thb  Cooim  Tbe  pfVfisioft  of  81. 1897^  c.  141,  §  21,  that 
a  debtor  anested  on  mesne  precMS)  and  eaitfed  before  a  mag- 
istrate, and  by  him  refused  the  poor  debtor's  oath,  and  eoitih 
mitted  to  jail,  shall  be  ^  thtte  kept  fintil  final  judgment  in  the 
snit  in  whidi  he  was  oneeted^"  la  qnafified  by  the  snbseqnent 
tnroTision  <«  nnlese  ho  sball "  do  otie  of  certi^  acts,  one  of  which 
i»givingabaflboiidaceoff<Ungto|2&    I¥t9M&r  dteekarged. 
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Mooi{B  B.  Fletcher  vs.  William  S.  Bartlett. 

A.  xnagi8trate*8  refusal  of  an  application  to  be  admitted  to  take  the  poor  debtors*  oath,  under 
SL  1867,  e.  141,  npon  the  ground  that  the  debtor  has  property,  is  conclusive;  and  an  ap- 
peal taken  from  the  decision  of  the  magistrate,  finding  him  guilty  upon  charges  of  Araud 
filed  at  the  same  time,  does  not  exempt  him  from  arrest  on  the  execution. 

Petition  for  a  writ  of  habeas  corpus^  in  behalf  of  a  poor 
debtor,  who,  after  being  arrested  on  execution,  entered  into  a 
reeognizance  under  SL  1857,  e.  141,  §  10,  for  bis  surrender 
within  ninety  days;  and  applied  to  a  master  in  chancery  to 
be  admitted  to  take  the  poor  debtors'  oath;  whereupon  the 
creditor  filed  charges  of  fraud  against  him,  and  the  master 
refused  to  administer  the  oath  to  him,  on  the  ground  that  he 
possessed  property,  and  also  convicted  him  upon  the  charges  of 
fraud  and  sentenced  him  accordingly.  From  this  judgment  he 
appealed,  and  entered  into  a  recognizance  under  §  14  of  the 
statute  to  prosecute  his  appeal,  and  was  afterwards  rearrested 
on  the  same  execution* 

D.  K  WarCf  tat  the  petitioner. 

JEC  C.  HuiehinSf  for  the  creditor. 

8haw,  C.  J.,  to  whom  this  petition  was  presented,  after  con- 
Buliing  Metcalf  and  Bigelovo^  i5.^  expressed  the  opinion  that  the 
proceedings  upon  allegations  of  fraud  were  dbtinct  from  the 
ordinary  proceedings  upon  an  application  to  be  admitted  to  take 
the  poor  debtors'  oath ;  that  the  ordinary  inquiry  upon  such  an 
examination  was,  whether  the  debtor  bad  property,  and  if  he  bad, 
the  oath  was  refused,  and  from  the  decision  of  the  magistrate 
on  this  point  there  was  no  appeal ;  that  allegations  of  fraud,  if 
filed,  raised  distinct  issues,  from  the  decision  of  the  magistrate 
upon  which  both  creditor  and  debtor  had  a  right  of  appeal ;  that 
Bach  appeal  did  not  carry  up  the  whole  case,  but  only  the  find- 
ing upon  the  diarge  of  fraud.  PetUion  dismissed. 
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Matthbw  Starbuck  vs.  John  IL  Shaw. 

To  the  absence  of  any  special  agreement  or  uiage,  one  paitowner  of  a  ship,  who  has  eontiib- 

ated  with  the  others,  in  proportion  to  their  interests,  to  her  ontflt  for  a  whaling  royvge, 
is  not  liable,  while  the  adventure  is  unfinished,  to  an  action  at  law  ftir  his  proportion  of 
the  amount  of  a  bill  of  exchange  drawn  bj  the  master  in  a  fhreign  port  upon  the  manag- 
iog  owner  and  paid  bj  Mm;  and  such  liability  ia  not  therefore  the  subject  of  a  set-off  in 
an  action  at  law. 

Action  or  ooktract  on  a  ppDmiaBory  note  |iayahle  to  tbe 
plaintiff  or  order.  The  defendaot  filed  a  dedaiatioa  in  aetmfi^ 
alleging  tbat  the  plaintiff  was  a  joini  owser  with  him  and 
others  of  tbe  Ship  Barclay,  the  plaintiff  owning  one  eighth ; 
tbat  the  Tnaster  of  the  ship  dvew  a  faill  of  esefaange  for  $838448 
on  tbe  defendant  as  agent  of  the  owners  ct  tbe  vesaeK  for  ber 
Qse  in  a  foreign  poit,  and  for  other  eapenses  of  the  voyage, 
which  bill  was  paid  by  the  defendant;  and  that  the  plaintiff 
owed  the  defendant  tbe  mm  of  ^43&83,  being  tbe  pkdoiiff'a 
•contributory  share  of  tbe  amount  of  tiiat  bilL 

Trial  in  the  court  of  common  pleas  at  Nantndcet  at  October 
term  1857,  before  Sanger,  J.,  who  signed  a  bill  of  exceptions, 
which  stated  the  pleadings,  and  Hm  residoe  of  which  was  as 
follows  :  *^  Tbe  plaintiff  asked  the  oonrt  to  rale  that  tbe  focego- 
ing  claim  of  the  defendant  was  not  a  legal  matter  of  setoff  to 
the  plaintiff^  action.  But  tbe  oonrt  ruled  that  it  was  a  proper 
matter  of  set-off,  and  the  jury  fbniMl  a  verdiot  for  the  defendant 
in  tbe  sum  of  $139.04 ;  and  to  this  ruling  the  plaintiff  €a* 
cepted." 

8.  BtprHeH,  for  tbe  plaintifl^  cited  BaUemea  v.  Skackels,  8  B. 
&  C.  613 ;  Mcoll  v.  Mm^d,  4  Johns.  Gb.  522  and  SO  Johns. 
611 ;  Williams  t.  BBmh$mt  11  Pick.  79;  Story  on  Part  §§  408, 
443,  444. 

J.  C.  Stone,  for  tbe  defendant,  cited  Abbott  on  Shippiog, 
(7th  ed.)  107;  Story  on  Part  Sh  ^9,  440;  GbUjier  on  Ptet 
book  5,  c.  3,  sect.  4. 

BiGBLOw,  J.  The  only  question  in  this  case  is,  whether  the 
defendant  can  maintain  his  claim  in  set-off.     It  was  stated  at 
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the  argament  of  the  oftsei  and  admitted  by  the  counsel  for  ibe 
respective  parties,  tjthough  not  folly  set  out  in  the  bill  of  excep- 
tionss  that  the  debt  wbieb  the  defendant  seeks  to  prove  in  set*off 
to  the  plaintiff's  'daim  upon  the  note  deelaDad  on  was  incurred 
under  ttie  following  curcumstanees :  The  plaintiff  and  defendant 
together  with  sundry  otbear  persons  are  part-owners  of  a  ship 
called  the  Barclay^  in  dLflSsrent  proportions,  the  plaintiff  being 
the  owner  of  one  rightb  ;  the  ship  w9m  fitted  out  for  a  whaling 
voyage  in  distant  seas;  the  owners  of  the  vessel  were  joiotly 
interested  in  the -adventure  or  voya^  in  the  same  proportions  in 
which  they  own  the  vesseli  and  contxibttted  in  like  proportion 
towards  the  expenses  and  ckacges  of  (Nreparing  the  veasel  and 
procuring  her  outfits,  and  are  to  share  in  the  profits  and  losses 
resulting  from  it  accordingly;  the  defendant  is  the  managing 
owner,  aod  as  sach  the  a^^t  of  the  other  owaers  for  fitting  out 
and  preparing  the  veasel,  paying  the  necessary  charges  and  ex- 
penses ineunwd  dnrijig  tbe  proseeuilaon  pf  the  adventure,  receiv- 
ing the  catchings  or  proceeds;,  and  setting  up  the  accounts  of 
the  respective  owners  with  each  other  at  the  termination  of  the 
voyage ;  the  voyage  has  apt  yet  been  completed ;  and  tbe  debt 
which  is  now  claimed  to  be  set  off  in  this  suit  was  the  propor- 
tioo  or  shave,  being  one  eighth,  which  the  plaintiff  was  bound 
to  pay,  as  one  of  tlie  partners  jointly  interested  in  tbe  voyage, 
of  a  certain  bill  of  exchange  drawn  an  tbe  plaintiff  by  the  mas- 
ter of  the  vessel,  to  enable  him  to  pay  for  supplies  furnished  tp 
the  vessel  in  a  foreign  port,  Mad  which  had  been  paid  by  tbe 
plaintiff! 

Upon  these  facts,  which  are  not  controverted,  it  seems  to  be 
very  clear  that  the  parties,  so  far  as  this  voyage  and  adventure 
are  concerned,  sustain  towards  each  other  the  relation  of  copart- 
ners. They  are  jointly  interested  in  a  mercantile  enterprise  to 
which  they  have  respectively  contributed  in  certain  proportions 
their  capital ;  they  are  joint  owners  of  the  property  embarked  in 
the  transaction,  and  are  to  share  the  profits  and  losses  which 
may  result  from  the  joint  business  in  which  they  have  engaged. 
The  elementary  definition  of  a  partnership  is  an  agreement  be* 
tween  two  or'  more  persons  to  share  the  profits  and  losses  of 
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their  joint  tindertaking,  whether  it  have  reference  to  a  trade  or 
business,  or  merely  to  some  particular  adventnre. 

Such  being  the  legal  relation  of  the  parties,  in  the  absence  of 
any  proof  of  a  special  agreement  between  them,  or  of  a  osage 
or  custom  of  trade  which  changes  their  relative  rights  and  lia- 
bilities, it  is  clear  that  the  defendant  cannot  maintain  his  set-ofil 
He  has  no  right  of  action  at  law  against  the  plaintifil  While  the 
partnership  is  still  in  existence  and  its  affairs  are  unsetded,  and 
the  result  of  the  joint  business  or  undertaking  is  unknown  and 
uncertain,  one  copartner  cannot  maintain  an  action  at  law 
against  his  copartner  to  recover  money  advanced  by  him  in  car- 
rying on  the  joint  business  beyond  the  just  proportion  which  he 
is  bound  to  pay.  It  is  only  after  a  dissolution  of  a  copartner- 
ship, when  there  ia  a  balance  due  after  all  the  debts  of  the  firm 
are  paid,  so  that  the  recovery  of  this  balance  due  to  one  of  the 
firm  from  bis  copartners  will  effect  a  final  settlement  between 
the  copartners,  that  an  action  at  law  can  be  maintained  by  one 
copartner  against  another.  Sikes  v.  Warkj  6  Gray,  433,  Sc  cases 
cited.     Shaituck  v.  Lawson^  ante^  407. 

It  is  quite  possible  that  the  defendant  may  be  able  to  prove 
at  another  trial  that  a  usage  prevails  in  the  conduct  and  man- 
agement of  the  whale  fishery,  which  will  authorize  him  to  require 
immediate  payment  by  his  copartners  of  advances  made  under 
circumstances  such  as  were  disclosed  by  the  evidence  in  this 
case.  But  no  such  usage  was  attempted  to  be  proved  at  the 
trial,  and  the  counsel  for  the  plaintiff  do  not  admit  its  existence. 

Exceptions  nuiaimd. 
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Seth  Adams  &  another  vs.  Boston  Iron  Company. 

A  contract  to  build  and  set  up  engines  for  a  corporation  was  made  with  them  through  their 
agent,  who  became  insolvent  before  the  engines  were  completed,  and  the  contrsctor  tiiere- 
upon,  supposing  the  principals  to  be  involved  in  their  agent's  insolvency,  stopped  his 
work,  carried  away  parts  of  the  engines  already  set  up,  and  gave  notice  that  he  should 
not  complete  the  engines  without  Airther  eecurity,  and  the  corporation  told  him  that  they 
did  not  consider  themselves  bound  by  the  contract.  Held^  that  the  contract  was  discharged, 
and  could  not  be  enforced  against  the  corporation  without  evidence  of  a  new  agreement 
by  them  that  the  contractor  should  go  on  and  complete  it 

Action  of  contract  upoD  an  agreement  in  writing,  made 
with  the  plaintiffs  by  the  defendants  through  Horace  Gray,  their 
treasurer  and  general  agent,  in  December  1846,  to  build  four 
steam  engines  and  set  them  up  at  South  Boston  on  or  before 
the  1st  of  July  1847 ;  the  defendants  agreeing  on  their  part  to 
have  the  foundations  ready  six  weeks  before,  and  to  pay  for  the 
engines,  one  half  in  April  1847,  and  the  other  half  within  thirty 
days  after  they  should  be  completed  and  set  up. 

At  the  trial  before  Merrick^  J.,  one  of  the  plaintiffs  testified 
that  they  were  paid  half  the  price  by  Gray  in  April  1847,  fin- 
ished two  of  the  engines  in  July  or  August  1847,  and  went  on 
with  the  others  as  fast  as  the  foundations  were  ready  to  receive 
them ;  that  in  November  1847,  the  last  two  engines  not  being 
yet  completed,  but  so  far  advanced  that  they  would  have  been 
finished  and  started  in  a  day  or  two.  Gray  became  insolvent ; 
that  the  plaintiffs  then,  supposing  the  defendants  to  be  involved 
in  the  insolvency  of  their  agent,  and  in  order  to  make  them- 
selves as  safe  as  possible,  took  away  such  parts  of  the  engines 
already  set  up  as  could  easily  be  removed ;  that  the  witness 
asked  the  defendants'  treasurer,  appointed  after  the  failure, 
whether  the  defendants  wished  the  plaintiffs  to  complete  and 
finish  the  engines  according  to  the  agreement,  and  in  reply  was 
told  that  the  corporation  never  made  nor  were  bound  by  any 
agreement  with  the  plaintiffs.  There  was  no  evidence  that  the 
defendants  gave  any  subsequent  consent  to  the  completion  of 
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the  work,  or  assumed  any  further  liability.  But  it  appeared  tliat 
the  plaintiffs  afterwards  completed  the  engines  for  the  Massa- 
chusetts Iron  Company,  to  whom  these  works  belonged,  reserv- 
ing all  the  plaintiffs'  rights  against  these  defen<)a»tSr 

The  defendants  contended  that  the  agreement  was  discharged 
by  the  refusal  of  the  plaintiffs  to  oontinne  the  work,  and  could 
not  be  held  binding  on  the  defendants,  without  proof  of  some 
subsequent  agreement  by  them,  and  that  there  was  no  evidence 
which  would  sustain  a  verdict  for  the  plaintiffs.  And  of  this 
opinion  was  the  presiding  judge.  A  verdict  was  taken  for  the 
defendants  accordingly,  and  his  ruling  was  now  confirmed  bv 
the  whole  court 

it  Choate  4*  C  IT.  Loring^  iot  the  plaiotiffik 

JB.  IL  Hoar  J  for  the  defendants. 


City  op  Boston  vs.  Roland  Worthinoton  &  otbenL 

A  verdict  and  jud^^i^ent  against  a  cify,  in  an  aetion  for  personal  injuriaa  occasioned  bja  de- 
fect tvithin  the  limits  of  a  highway,  aft}  conclusive  evidence  in  a  aobseqaent  aetion  fay  tht 
city  against  a  tenant  of  the  land  (who  had  notice  of  the  pendency  of  the  fermer  action  and 
of  the  city's  intention  to  hold  him  responsible  for  all  damages  recovered  therein,  and  had 
opportunity  to  furnish  evidence,  and  testified  at  the  trial,  although  be  was  not  i^qocsted 
to  and  did  not  tak«  opon  himaelf  the  defenee  of  that  action)  that  the  highway  was  d«^ 
fective,  that  the  person  was  injnred  there,  while  using  due  care,  and  of  the  amoant  of  th« 
injury;  but  not  of  the  tenant's  liability  to  keep  the  place  in  repair,  nor  of  his  having 
neglected  to  do  so,  dor  of  sueb  negligence  hating  been  the  aotocauee  of  tho  injaiy. 

A  covenant  in  a  leaee  '*  that  no  alteration  or  addition  shaU  be  made  in  or  to  the  premisea 
without  the  consent  of  the  lessor  "  does  not  relieve  the  lessee  from  liability  for  injuriea 
resulting  to  a  tliird  person  from  want  of  repair  of  the  premises. 

Action  of  tort,  to  recover  the  amoant  of  a  judgment  recov- 
ered in  this  court  bj  G^rge  F.  Sonthwidc  against  the  plain- 
tiffe,  who  paid  the  amoant  to  him.  Trial  before  Bigelow^  J^ 
who  reported  the  following  case : 

'^  SoQthwick  alleged  in  bis  declaration  against  these  plaintiffs 
that  he  was  greatly  injured  in  his  penioni  bj  £aUinie  into  a  cellai 
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way  in  Congress  Sqoarei  one  of  the  public  streets  or  highways 
in  BostoDy  wbioh  the  city  was  bound  to  keep  in  proper  repair 
and  in  safe  condition  for  public  trayel ;  that  he  fell  into  this  cellar 
way,  while  he  was  passing  through  Congress  Square,  and  using 
dne  care,  by  reason  of  the  cellar  way  projecting  into  the  high- 
way and  not  being  properly  protected  or  guarded  by  railing  or 
otherwise. 

'*  After  the  commencement  of  the  suit  by  Southwiok,  the  plain* 
tifis  notified  the  defendants  of  the  pendency  thereof ;  that  they 
might  furnish  any  evidence  they  had  or  could  procure  in  defence 
thereof;  and  that  the  plaintiff's  would  hold  the  defendants  respon- 
sible for  all  damages  which  South  wick  should  recover  against 
the  plaintiffs  in  that  action.*  Two  of  the.defendants  were  pres* 
ent  at  the  trial,  and  testified  therein.  Southwick  recovered  in 
that  action  the  amount  of  $12,000  damages  and  $257.82  costs. 

^  The  defendants,  at  the  time  when  Southwick  met  with  this 
accident,  were  the  tenants  of  a  portion  of  the  building  and  of 
the  cellar  under  the  same  in  Congress  Square,  leading  to  the 
cellar  of  the  brick  building,  which  was  the  cellar  way  into  which 
Southwick  fell;  and  they  held  their  portion  of  the  premises 
under  a  lease,  in  which  they  covenanted  ^  that  no  alterations  or 
additions  shall  be  made  during  the  term  aforesaid  in  or  to  the 
same,  without  the  consent  of  the  lessors,  or  of  those  having 
their  estate  in  the  premises,  being  first  obtained  in  writing.' 

'^  The  defect  in  the  cellar  way  was,  that  it  was  not  covered 


•  City  Solicitor^  Office,  October  15,  1852. 
Measra.  Worthington,  Flaodera  &  Co.,  Proprietors  and  Publishers  of  the  Trav- 
eller. Gentlemen :  George  F.  Southwick  of  Boston  has  brought  an  action  against 
the  city  of  Boston,  hy  writ  returnable  at  the  next  November  term  of  the  supreme 
judicial  court,  to  recover  damages  for  an  injury  which  he  alleges  he  received  by 
an  alleged  defect  in  the  highway  called  Congress  Square,  in  a  place  understood 
to  be  occupied  by  you.  The  accident  is  alleged  to  have  occurred  on  the  20th 
day  of  August  last,  and  damages  have  been  laid  at  $30,000.  You  will  please  to 
take  notice  that  the  city  will  hold  those  responsible  who  bad  the  charge  and  cus- 
tody of  the  place  of  the  accident.  Tou  will  govern  yourselves  accordingly. 
Very  respeciflilly  your  obedient  servant, 

P.  W.  Chandler,  City  Solicitor. 
42* 
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nor  protected  by  a  railing  three  feet  high  above  the  sidewalk,  as 
required  by  the  ordinances  of  the  city,  and  it  bad  been  in  the 
same  state  for  over  twenty  years.  [Ordinances  of  Boston  of 
1850,  p.  528.] 

''  The  plainti&  contended  that  the  defendants  were,  ander  the 
circumstances  above  stated,  concluded  by  the  judgment  of 
Southwick  against  them,  and  all  matters  therein  adjudicated ; 
and  that  they  were  estopped  to  deny  the  same,  or  their  liability 
to  pay  the  plaintiffs  the  amount  thereof;  and  they  offered  no 
evidence  to  support  their  case,  except  said  judgment. 

<^  The  defendants  contended  that  they  had  not  such  an  estate, 
in  the  building  and  premises  occupied  by  them,  as  made  theoa 
liable  for  the  defect  in  the  cellar  way,  and  that  they  had  no 
control  or  authority  to  alter  it ;  and  that  if  they  then  were  so 
liable,  by  reason  of  their  tenancy  as  aforesaid,  they  were  not 
concluded  by  the  judgment  of  Southwick  against  the  plain- 
tiffs, but  were  at  liberty,  in  the  trial  of  this  action,  to  traverse 
every  fact  adjudicated  therein,  except  the  amount  of  damages 
recovered. 

^<  A  verdict  was  returned  for  the  defendants  by  consent,  with 
tiie  agreement  that  if,  under  the  lease  aforesaid,  the  defendants 
were  responsible  for  the  condition  of  the  cellar  way,  and  if  the 
judgment  aforesaid  was  sufficient  evidence  to  sustain  the  plain- 
tiffs' allegations,  without  further  proof,  then  the  verdict  should 
be  set  aside,  and  a  new  trial  ordered ;  otherwise,  judgment  to 
be  rendered  for  the  defendants  on  the  verdict.*' 

O.  S.  HUlard  ^XP.  Uealy,  for  the  plaintiffs. 

JS.  Ghoate  Sf  H.  JP.  Durante  for  the  defendants. 

Metcalf,  J.  Southwick's  judgment  against  the  plaintifis  is 
conclusive  against  the  defendants,  as  to  all  the  facts  thereby 
established,  provided  the  defendants  had  due  notice  of  the  pen- 
dency of  the  action  in  which  that  judgment  was  recovered,  and 
had  an  opportunity  to  defend  it.  So  far  the  adjudications  are 
decisive.  In  Littleton  v.  Richardson^  34  N.  H.  187,  Bell,  J.  thus 
states  the  law  :  "  When  a  person  is  responsible  over  to  another, 
either  by  operation  of  law. or  by  express  contract,  and  he  is  duly 
notified  of  the  pendency  of  the  suit,  and  requested  to  take  upon 
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biin  the  defence  of  it,  he  is  no  longer  regarded  as  a  stranger, 
because  he  has  the  right  to  appear  and  defend  the  action,  and 
has  the  same  means  and  advantages  of  oontroverting  the  claim 
as  if  he  was  the  real  and  nominal  party  upon  the  record.  In 
every  such  case,  if  dne  notice  is  given  to  such  person,  the  judg- 
ment, if  obtained  without  fraud  or  oollosion^  will  be  conclusive 
against  hira,  whether  he  has  appeared  or  not."  In  addition  to 
the  authorities  there  cited  in  support  of  this  position,  see  Clark  y. 
Carrington^  7  Cranch,  332 ;  HamUtan  v.  OtUtSj  4  Mass.  353  ;  Bqnd 
v.  Wardy  1  Nott  &  McCord,  201 ;  Eip  v.  Brigham^  6  Johns.  158. 

It  is  not  denied  by  the  defendants,  and  cannot  be,  that  they 
are  responsible  over  to  the  plaintiffs,  by  operation  of  law,  if  the 
plaintiffs  were  held  answerable  to  Southwick  by  reason  of  the 
sole  fault  of  the  defendants.  Lowell  y.  Boston  Sc  Lowell  Rail' 
road,  23  Pick.  24.  Lowell  y.  Shorty  4  Cush.  275.  Lowell  v. 
Spauldinff,  4  Cush.  277. 

Had  the  defendants  such  notice  of  the  pendency  of  South- 
wick's  action,  as  renders  the  judgment  recovered  therein  con- 
clusive against  them,  to  any  extent  ?  We  are  of  opinion  that 
they  had.  They  were  informed  when  Southwick's  writ  was 
returnable ;  that  he  had  sued  for  an  injury  received  on  a  day 
named,  by  a  defect  in  the  highway,  called  Congress  Square,  in 
a  place  occupied  by  them ;  they  were  directed  to  take  notice 
that  the  plaintiffs  would  hold  those  responsible  who  had  the 
charge  and  custody  of  the  place  of  the  accident ;  and  they  were 
required  to  govern  themselves  accordingly.  They  were  not,  in 
terms,  requested  to  take  upon  themselves  the  defence  of  that 
action.  And  this  was  not  necessary  in  order  to  render  the  judg- 
ment conclusive  against  them  as  to  the  feLCsts  thereby  established. 
Blasdale  v.  Babcock,  1  Johns.  517.  Barney  y.  Dewey ^  13  Johns. 
226.  Warner  v.  McOary^  4  Verm.  508.  Beers  y.  Pinney^  12 
Wend.  309.  The  defendants,  by  the  notice  given  to  them  of 
Southwick's  action,  had  an  opportunity  to  defend  it,  and  the 
case  shows  that  they  <»  were  present  at  the  trial,  and  testified 
therein."  This  fact,  according  to  Spencer,  J.  in  13  Johns.  tAi 
sup.  is  sufficient  to  show  such  notice  as  to  render  the  judgment 
conclusive  against  them. 
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The  defect  in  the  highway^  for  which  the  plaintifis  wer:^  made 
answerable  to  Soutbwic^,  was  an  uncovered  cellar  way,  not  pro- 
tected by  such  a  railing  as  was  required  by  the  ordinances  of 
the  city  ;  and  this  defect  existed  before  the  defendants  occnpied 
the  place  of  the  accident  And  they  contend  that  they  had  no 
legal  right  to  remedy  that  defect,  and  th«!efose  are  not  responsi- 
ble for  it,  because  their  lease  provided  that  no  alterations  nor 
additions  should  be  made  by  tbem^  without  the  written  con- 
sent of  their  lessors.  But  we  have  no  doubt  that  the  repair^ 
ing  of  a  defect  is  not  an  alteration  nof  an  addition,  within  the 
meaning  of  the  lease.  Nor  do  we  suppose  that  a  covenant  by 
the  defendants,  with  their  lessors^  to  continue  a  nuisance^  would 
exonerate  them  from  liability  to  third  persons,  or  to  the  Com- 
wealth,  for  its  continnanoe. 

The  judgment  recovered  by  Southwick  against  the  plaintiff 
is  conclusive  against  these  defendants,  on  three  points:  That 
the  highway  in  Congress  Square  was  defective;  that  Southwick 
was  injured  there,  while  using  due  care ;  and  that  he  suffered 
damage  to  the  amomit  of  twdve  thousand  dollars.  But  it  is 
not  conclusive  against  the  defendants  on  the  question  whether 
they  were  bound  to  keep  the  highway  safe,  or,  if  they  were,  that 
they  were  guilty  of  such  negligence  as  would  charge  them  in 
this  suit,  or  would  have  charged  them,  if  Southwick  had  brought 
an  action  against  them ;  nor  on  the  question  whether  Sooth- 
wick^s  damage  was  caused  by  their  sole  fault. 

On  a  new  trial  of  this  action,  which  must  be  ordered,  the  de- 
fendants may  be  permitted  to  show  that  they  were  not  bound  to 
make  the  highway  safe,  or,  if  they  were,  that  Southwick's  injury 
was  not  caused  solely,  if  at  all,  by  their  default  If  it  was 
caused  by  the  joint  fault  of  the  plaintiffs  and  defendants,  the 
plaintiffs  cannot  recover.  One  of  two  joint  wrongdoers  cannot 
have  either  indemnity  or  contribution  from  the  other,  although 
he  may  have  been  compelled  to  pay  the  whole  amount  of  the 
damage  caused  by  their  joint  wrong.         New  trial  ordered. 

Upon  a  new  trial  at  this  term,  a  verdict  was  returned  for  the 
defendants,  on  which  judgment  was  rendered. 
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Edward  Minturn  i;^.  Manufacturers'  Insurance  Company. 

li  seeme,  ih%t  nnder  the  St,  of  1862,  c.  312,  a  demurrer  to  part  of  one  count  n  a  declaration 
M  inadmissible,  even  if  t&e  matters  alleged  are  divisible  in  their  natare.  But  if  admieaibie, 
it  gow  merely  to  the  nuiDDaf  of  stating  the  caiifle  of  action,  and  cannot  be  argued  before 
the  full  court,  until  the  whole  case  has  been  tried  by  a  single  jud^e. 

This  indorsement  upon  a  policy  of  insurance,  **  Pay  under  the  within  policy  to  J.  S.  or 
order/*  is  only  an  order  to  pay  hha  the  amomiC  of  toy  loss,  and  not  an  assignment  of  the 
policy;  and  if  the  policy  stipalates  that  it  shall  '*  be  Toid  in  case  of  its  being  assigned, 
transferred  or  pledged  without  the  previous  consent  in  writing  of  the  insurers,"  an  assign- 
ment of  the  policy  and  assent  of  the  insurers  cannot  be  shown  by  oral  evidence. 

Action  of  contract,  bronght  in  this  court,  upon  a  policy  of 
insurance,  whereby  the  defendants  insured  ^  Jones  &  Johnson, 
payable  to  them  for  whom  it  concerns,  (J8800 ;  namely,  $1100 
on  one  hundred  and  seventy  tons  coal,  and  (2700  on  the 
freight  on  the  same,  on  board  of  Brig  Oriental,  at  and  from 
New  York  to  San  Francisco,*' 

The  policy  contained  this  stipulation  :  ^*  It  is  agreed  that  this 
policy  shall  be  void  in  case  of  its  being  assigned,  transferred  or 
pledged  without  the  previous  consent  in  writing  of  the  insurers ;  ^ 
and  bore  these  indorsements : 

"  Pay  under  the  within  policy  to  O.  W.  PoUitz  or  order, 

"  Jones  &  Johnson/* 

«  May  24th  1850.   Assented  to.  -  C.  W.  Cartwright,  PresV 

"June  10th  18S0.  Pay  under  the  within  policy  to  Edward 
Minturn  or  order.  O.  W.  Pollitz." 

*'  November  7th  1850.  The  Oriental  having  deviated,  by  an 
unreasonable  delay  in  getting  to  sea,  this  company,  in  considera* 
tion  of  seventy  six  dollars  additional  premium,  waive  all  objec- 
tions on  account  of  such  delay.        C.  W.  Cartwright,  Preset,** 

The  declaration  alleged  that  the  policy  was  effected  by  Jones 
&  Johnson  as  agents  for  Otto  W.  PoIIitz,  and  by  them  assigned 
to  him  ;  that  PoUitz  had  previously  shipped  the  coal  on  the  brig 
and  paid  the  freight,  and  had  since,  with  the  defendants'  assent 
in  writing,  and  before  the  loss,  sold  and  assigned  to  the  plaintiff 
the  coal,  the  advance  freight,  and  the  policy. 
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The  defendants  in  their  answer  demurred  to  so  mncb  of  the 
declaration  as  related  to  freight,  and  for  cause  of  demnrrer 
assigned  that  it  did  not  appear  by  the  declaration  that  the  plain- 
tiff had  any  insurable  interest  therein ;  and  answered  on  the 
merits  to  the  rest  of  the  declaration. 

This  point  was  disposed  of  at  November  term  1855. 

jK.  Fletcher  Sf  S.  BartleU^  for  the  defendants.  The  demurrer 
presents  the  question  whether  Pollitz,  not  being  an  owner  of,  or 
interested  in,  the  brig,  had  any  insurable  interest  in  the  freight 
insured  by  the  policy,  so  that  the  plaintiff,  claiming  under  him, 
can  recover  that  freight  in  this  action.  [Thomas,  J.  How  can 
this  demurrer  be  argued  now  ?  The  whole  case  is  not  here,  and 
we  cannot  hear  it  in  fragments.  The  demurrer  is  to  part  of  the 
cause  of  action,  to  a  part  even  of  one  count.  If  the  action  had 
been  commenced  in  the  court  of  common  pleas,  and  that  court 
bad  ruled  upon  the  demurrer,  the  case  could  not  have  been 
brought  to  this  court,  because  there  would  still  be  an  issue  of  fact 
pending  in  the  court  of  common  pleas.  Precisely  the  same  dif- 
ficulty occurs  here.  The  case  stands  at  nisi  pr%u$.\  A  demurrer 
may  be  to  part  of  the  declaration,  or  to  part  of  a  count,  pro- 
vided the  matters  alleged  are  divisible  in  their  nature.  1  Chit 
PL  (6th  Amer.  ed.)  703.  By  the  new  practice  act,  in  personal 
actions,  <<  the  general  issue  is  abolished,  and  in  place  thereof  the 
defendant  shall  file  an  answer  to  the  declaration ; "  and  ^  to  raise 
an  issue  in  law,  the  answer  shall  contain  the  statement  that  the 
defendant  demurs  to  the  declaration,  or  to  some  one  or  more 
counts  therein,  as  the  case  may  be,  and  shall  assign  specially 
the  causes  of  demurrer."  SL  1852,  c.  312,  §§  12, 17.  But  that 
act  does  not  change  the  previous  practice,  except  in  the  manner 
of  taking  issues.  The  court  of  common  pleas  may  settle  the 
order  of  the  trial  of  issues  of  law  and  of  fact,  in  oases  pending 
before  them,  as  they  please ;  and  a  case  cannot  be  removed  from 
that  court  to  this,  by  exceptions  or  appeal,  until  the  whole  case 
is  disposed  of.  But  this  case  has  always  been  in  this  court  And 
in  this  court  ^  all  issues  of  law  shall  be  heard  and  determined 
exclusively  in  the  full  court"  Rev.  Sts.  c.  81,  §  13.  The  case 
must  be  tried  in  fragments ;  if  the  issue  of  fact  were  tried  firsti 
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it  must  be  tried  by  itself,  by  a  single  jndge  and  a  jury ;  and  then 
the  issue  of  law  would  have  to  be  heard  by  the  full  court,  and 
if  the  demarrer  were  overruled,  the  case  might  go  back  again 
for  a  trial  of  the  facts  involved  in  that  part  of  the  case  to  which 
the  demurrer  applied.  The  practice  of  this  court  has  always 
been  to  hear  the  issue  of  law  first,  for  the  reason  that  the 
determination  of  that  would  often  render  a  trial  of  the  facts 
unnecessary.  Section  23  of  the  practice  act  provides  that 
^  every  demurrer  may,  in  the  first  instance,  be  heard  by  a  single 
justice ;  and  his  decbion  as  to  the  verification  of  an  allegation 
or  the  misjoinder  of  counts  shall  be  final,  an  amendment  being 
allowed  as  hereinafter  provided.  But  if  the  cause  of  demurrer 
shall  be  that  the  fncts  stated  do  not  in  point  of  law  support  or 
answer  the  action,  and  the  party  against  whom  the  decision 
shall  be  made  shall  not  pray  for  leave  to  amend,  the  decision  of 
such  single  justice  shall  not  be  final,  but  such  demurrer  may  be 
further  beard,  upon  appeal  or  otherwise,  as  is  now  provided  in 
respect  to  such  questions  of  law.''  that  is  to  say,  by  the  full 
court.  But  this  section  does  not  require  that  every  demurrer 
shall  be  heard  by  a  single  judge,  when  his  decision  would  not 
be  finaL 

C  P.  OufiiSf  for  the  plaintiff,  was  stopped  by  the  court 
Shaw,  C.  J.*  By  §  23  of  the  practice  act,  {Si,  1852,  c.  312,) 
if  a  demurrer  goes  to  the  whole  cause  of  action,  that  is,  if  it 
raises  a  question  of  law  on  the  merits,  the  decision  of  a  single 
judge  is  not  final,  but  may  be  revised  by  the  full  court.  But 
if  the  demurrer  goes  to  delay,  being  taken  as  to  matters  of 
form  merely,  the  decision  of  the  single  judge  is  final.  The 
mention  of  **  the  verification  of  an  allegation "  in  this  section, 
was  inadvertently  retained,  the  provision,  in  the  act  as  reported 
by  the  commissioners,  requiring  pleadings  to  be  verified  by  the 
oath  of  the  party,  having  been  stricken  out  by  the  legislature 
in  the  original  practice  act  of  1851,  c.  233. 

This  demurrer  is  to  part  only  of  the  cause  of  action  stated  in 
one  count,  and  itf  therefore  inadmissible  ;  or  if  admissible,  it  goes 

*  Bx<«LOW,  J.  did  not  ait  in  tlut  esM. 
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to  the  manner  in  which  the  eaii«e  of  aetion  is  staivd,  and  jb  to 
be  passed  apon  by  a  sbgle  judge.  Whenever  the  cause  of  de- 
murrer is  that  the  facts  alkged  will  not  support  the  action,  that 
IS  a  question  on  which  the  whole  court  ase  to  pass.  Anything 
short  of  that  goes  to  the  form  of  the  doclaration,  and  the  decision 
of  a  single  judge  thereon  is  final 

The  defendants  then  had  leave  to  withdraw  flie  demamr,  and 
amend  their  aaswec,  and  the  case  w«s  tried  at  March  terra  1857, 
before  Merrick^  J^  who  reported,  Yor  the  decision  of  the  whole 
oourt,  the  foUowing  case : 

^^  In  addition  to  the  policy  and  tiie  indorsements  there«Hi,  and 
some  other  evidence  not  necessary  now  to  nwke  ra^Dtion  o^  tiie 
plaintiff  produced  evidenee  to  show  that,  sut  the  time  of  the  isaa- 
iflg  of  this  policy,  Otto  W.  BolUtz  ajMl  John  Codman  were  the 
ownem  of  the  ooal  insnied,  and  had  prepaid  the  freight  thereof, 
at  the  rate  of  sixteen  dollars  per  ton,  from  New  York  to  San 
Francisco;  that  the  said  insomnoe  was  made  and  the  said 
policy  procured  at  thcdr  instance  and  for  their  benefit,  and  that 
they  paid  the  premiuaa  charged  and  received  by  the  defendants 
therefor;  that  subsequently,  but  before  the  Oriental  left  New 
York,  to  wit,  on  or  about  the  lOtb  of  June  1650,  the  coal  insured 
and  the  prepaid  freight  were  sold  and  conveyed  by  Pollitz,  for 
himself  and  Codman,  to  the  plaiotifi^  and  the  indorsement  on 
the  policy  was  at  the  same  time  signed  by  Pollitas. 

^' John  S.  Tylear,  called  as  a  wiitwess  f(H*  the  plaintifi^  testififHl 
that  be  paid  to  the  defendsiits  the  seventy  six  dollars  additional 
premium  mentioned  in  the  indorsement  on  said  policy,  dated 
November  7th  1850,  for  the  plaintiff,  and  afterwards  drew  on 
him  for  the  same,  and  received  that  amount  of  him  tbefefor. 
The  plaintiff  offoced  to  prove  <by  this  witness  that  he,  at  the 
time  of  making  said  payment,  infonmed  the  defendants  thsib  he 
made  it  for  and  on  account  of  the  plaintaff;  bat  this  part  of  his 
proposed  testimcMay,  being  objected  to  as  iocomtpetent  by  the  de- 
fendsiita,  was  ezeluded  by  the  oourt 

^*  The  defendants  thereupon  objected  that  this  flK)tion  eould  not 
be  maintained  upon  the  evAdance  prodoeed   by  the  plaintifC 
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iflft,  becaoae  be  had  not  shown  any  oontract  between  theiDBelves 
and  him,  or  any  asvignment  of  said  policy  to  him ;  and,  2dly, 
because  he  had  not  shown  that  if  said  policy  had  at  aoy  time 
been  assigned  to  him,  the  defendants  had  ever  assented  in  writ- 
ing thereto. 

*'  The  defendants  also  objected  that  the  plaintiff  eoald,  in  no 
event,  recover  anything  on  account  of  the  freight  of  said  coal  or 
the  prepayment  thereof.'*  • 

Ourtis  4*  a  P.  Cmiis,  >.  lor  the  plaintiff.  L  The  indorse- 
ment  of  the  10th  of  Jnne  is  a  sufficient  assignment,  if  assented 
to  by  the  defendants,  to  entitle  the  plaintiff  to  secover  nnder  the 
policy.  Wiffgin  v.  Ameriean  Irm.  Cb.  18  Pick.  158.  Dolman  v. 
M(mufa€turerff  Iks.  Co.  1  Ooeh.  73.  Hartley  v.  Taplepj  2 
Gray,  666.  It  is  in  the  nature  of  a  power  of  attorney  irievo- 
caUe,  coupled  with  an  interest ;  and  the  indorsement  of  the  7th 
of  November,  having  been  afterwards  written  on  the  polic 
without  obfeetioR,  is  to  be  regarded  either  as  an  assent  by  tbe 
underwriters,  or  a  waiver  of  the  necessity  of  a  written  assent. 

2.  Tbe  indorsement  of  November  7th  has  a  twofold  character. 
Like  a  bill  of  lading,  it  is  both  a  receipt  and  a  contract.  Tyler's 
testimony  was  competent  to  show  from  vdiom  the  money  was 
received ;  that  is,  to  explain  that  part  of  the  bill  of  lading  whidh 
is  a  receipt  Brooks  v.  Whiie^  2  Met  263.  Oerrish  v.  Wdsk' 
bum,  9  Pick.  388.  Barrett  v.  Union  Muliuai  Fire  Ins.  Go.  1 
Cush.  175.  CPBrien  v.  GUckrUt,  34  Maine,  554.  1  Greenl. 
Ev.  §§  297,  305.  Browne  on  St  of  Frauds,  \  91.  2  Parsons 
on  CJon.  67. 

Fletcher  ^  &  E.  SewaB,  tot  the  defendants. 

The  opinion  was  dehvered  at  March  term  1859. 

BfiWEY,  J.  Upon  the  well  settled  prioctples.of  the  insurance 
law,  the  policy  procured  in  behalf  of  PollitE  and  Codman  upon 
their  property  and  interests,  was  a  policy  for  their  benefit  It 
was  however  not  only  essenticd  that  they  should  have  an  inter- 
est in  tbe  subject  of  the  insurance  at  tbe  time  of  receiving  the 
policy,  but  this  interest  of  tbe  cunored  -must  oontunie  and  be 

*  See  Mintum  v.  Warren  Ins.  Co.  2  Allen,  S6. 
VOL.  X.  43 
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subsisting  at  the  time  of  the  loss.  Where  there  has  been  an 
absolute  transfer  of  the  property  insured,  leaving  no  interest  in 
the  assured,  there  is  nothing  for  the  insurance  to  operate  upon 
in  case  of  loss,  as  there  can  be  no  injury  to  the  assured  resulting 
therefrom.  Carroll  v.  Boston  Marine  Ins.  Co.  8  Mass.  515. 
Gordon  v.  Massachusetts  Mutual  Fire  Sf  Marine  Ins.  Co.  2  Pick. 
258.  WiUon  v.  mil,  3  Met  68.  Macomber  v.  Cambridge  Mut- 
ual Fire  Ins.  Co.  8  Cush.  133. 

It  appearing  from  the  facts  stated  in  the  case  that  PoUitz  and 
Codman  had  before  the  loss  conveyed  all  their  interest  in  the 
subject  of  the  insurance  to  the  plaintiff,  it  is  quite  obvious  that 
they  ceased  to  have  any  interest  in  themselves,  that  was  covered 
by  this  policy,  for  their  personal  benefit,  and  no  recovery  can  be 
had  on  their  behal£ 

The  further  inquiry  is,  whether  the  plaintiff  has  any  claim  in 
his  own  right  ?  As  a  mere  purchaser  of  the  property  insured, 
he  acquired  in  his  own  right  no  interest  in  the  policy  that  had 
previously  existed  in  favor  of  his  vendors.  The  claim  is  of  a 
different  character.  It  is  that  he  holds  an  assignment  of  the 
policy  made  to  his  vendor,  and  is  by  force  thereof  a  party  to  the 
same.  The  question  is  not  as  to  the  right  of  the  plaintiff  to  sue 
in  his  own  name  on  this  policy,  for  a  loss  accruing  to  the  prop« 
erty  of  PoUitz  and  Codman,  if  such  loss  had  occmred  while  they 
were  interested  in  the  same,  but  whether  the  newly  acquired  in- 
terest of  the  plaintiff  was  insured  by  force  of  the  acts  of  these 
parties. 

The  policy  bears  the  following  indorsement,  made  June  10th 
1850 :  '<  Pay  under  the  within  policy  to  Edward  Minturn  or 
order.  O.  W.  Pollitz."  But  this  indorsement  was  a  mere  order 
to  pay  to  Minturn  any  loss  that  might  happen  to  Pollitz  and 
Codman.  It  was  not  an  assignment  by  virtue  of  which  any 
new  party  to  the  insurance  was  introduced.  Fogg  v.  Middle- 
sex  Mutual  Fire  Ins*  Oo.  10  Cush.  337.  Loring  v.  Manufac- 
turers^ iw.  Co.  8  Gray,  29,  30.  These  cases  are  very  full  to  the 
point  that  such  an  order  transfers  nothing  more  than  what  may 
be  recovered  for  a  loss  on  the  interest  of  the  party  originally 
insured. 
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But  it  is  said  that  the  fact  of  the  sale  of  the.  interest  to  Min« 
turn  being  shown  by  other  evidence,  and  that  it  was  accom- 
panied by  an  assignment  of  the  policy  to  the  purchaser,  and 
thus  made  known  orally  to  the  insurers,  and  by  them  assented 
to,  it  establishes  a  new  and  original  promise  to  the  assignee  to 
indemnify  him  against  his  loss,  if  any  occurs.  This  doctrine 
has  much  to  sustain  it  in  the  elementary  books  and  reported 
cases,  and  was  assumed  by  the  court  as  correct  in  the  case  of 
Wilson  V.  fli//,  3  Met,  68. 

Without  questioning  this  as  applicable  to  those  policies  where 
there  is  no  restrictive  clause  regulating  assignments  of  policies, 
and  the  vesting  of  new  interests  in  third  parties,  the  present  case 
might  be  decided  upon  the  stipulations  of  this  particular  policy, 
strict,  it  may  be,  but  such  as  the  parties  have  entered  into. 
This  policy  has  on  its  face,  and  as  a  part  of  the  contract,  '^  It  is 
agreed  that  this  policy  shall  be  void  in  case  of  its  being  as- 
signed, transferred  or  pledged  without  the  previous  consent  in 
writing  of  the  insurers."  There  is  no  assent  in  writing  by  the 
insurers  to  the  transfer  that  was  made  of  the  interest  of  Pollitz 
and  Codman,  and  the  assignment  of  this  policy  to  Minturn,  to 
secure  the  new  interest  thus  acquired  by  his  purchase.  The 
only  direct  assent  in  writing  by  the  defendants  is  to  the  order  of 
Jones  &  Johnson  to  "pay  under  the  within  policy  to  O.  W. 
Pollitz  or  order."  The  only  assent  in  writing  to  the  order  of 
Pollitz  "  to  pay  the  within  to  Edward  Minturn,"  is  such  as  may 
result  from  the  written  acknowledgment  of  the  defendants'  hav- 
ing received  subsequently  an  additional  premium  for  delay  in 
getting  the  vessel  to  sea,  and  waiving  all  objections  on  account 
of  such  delay. 

But  as  regards  the  evidence  of  written  assent,  the  objection  is 
the  broader  one  that  it  is  only  an  assent  to  the  order  to  pay  the 
loss  under  the  policy  upon  the  interest  of  Pollitz  and  Codman. 
As  such  it  might  have  been  good  and  sufficient,  but  it  was  no 
written  assent  to  the  assignment  of  the  policy  to  Minturn,  as 
the  owner  of  the  goods  and  interest  assured,  nor  stipulation  to 
make  good  to  him  his  loss  on  bis  property  thus  purchased. 

In  the  opinion  of  the  court  the  defence  taken  upon  this  point 
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mnst  preTail.  The  partiee  have  stipulated  that  the  written 
assent  of  the  insoranoe  company  to  any  assignment  or  transfer 
of  the  policy  must  be  previoosly  giten.  The  rights  of  the  plain* 
tiff  to  recover  must  neeessarily,  after  the  sale  by  PoUitz  and 
Codman  of  all  their  interest,  rest  wholly  upon  the  ground  of  his 
being  a  purchaseri  with  an  assignment  of  the  policy.  As  an 
assignee  claiming  under  a  new  interest  thus  acquired,  he  should 
have  procured  the  previous  consent  of  the  delendants  in  writing 
thereto. 

The  oral  evidence  was  properly  excluded,  as  by  the  stipula- 
tions of  the  policy  the  assent  to  the  assignment  was  required  to 
be  in  writincr*  JiidffmefU/ar  the  defafkiants. 


Abibl  S.  Lbwib  &  auother  w.  Tbb  Eaolb  iNsvaAHox 
GoHPAinr. 

The  testimony  of  a  witneit  who  deelares  himself  nnaUe  to  answer  questions  pot  to  him  on 
cross-examination,  on  the  ground  that  his  memoiy  at  times  fiiils  him  in  consequence  of 
mental  injniy  resolting  from  a  sunstroke,  and  that  mieh  is  his  present  condition,  h  not  ta 
be  stricken  out  hy  the  praakling  Jadg«,  hat  laaj  be  submitted  to  the  jmgr. 

In  an  action  on  a  policy  of  insurance  for  a  constructive  total  loss,  if  the  plaintiff  in  his  daiai 
of  loss  has  given  the  insurers  credit  fbr  a  certain  amount  received  for  salvage,  he  is  not 
bound  to  prove  that  be  did  net  receive  more. 

A  person  seat  to  a  fhreiga  pert  to  take  charge  of  a  vessel  in  distress,  who  ascertains  by 
inquiry  the  prices  of  labor  and  materials  necessary  to  repair  vessels  there,  but  has  no 
other  knowledge  thereof.  Is  not  a  competent  witness  on  that  subfeet 

In  sm  action  on  a  policy  of  insurance,  under  aa  answer  alleging  a  fhlse  and  ftaanduleat  npre- 
sentation  by  the  assured  of  the  value  of  the  vessel  insured,  the  defendsnts  may  prove  a 
false,  though  not  fraudulent,  representation. 

AoTioN  OF  CONTRACT  upou  a  policy  of  insurance  on  the 
Schooner  Emeline,  valued  therein  at  ^^6000»  Trial  at  March 
term  1854  before  BigeloWy  X,  who  made  the  following  report 
thereof: 

^<  It  appeared  that  the  Emdine,  while  on  a  voyage  during  the 
year,  put  into  Nassau,  N.  P.|  in  a  leaky  condition,  where  the 
master  called  two  diffearent  sorveya  upon  hen    The  first  survev 
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reeommeoded  that  abe  should  be  jepaired,  and  estimated  the 
ooet  of  the  needful  repaire  at  $600.  The  second  survey  esti« 
mated  said  repairs  at  $6000,  and  condemned  her,  and  she  was 
0ald  by  the  master  at  auction  at  said  Nassau. 

*'  The  plaintiffii,  fof  the  purpose  of  proving  the  nature  and  ex- 
tent of  the  injuries  which  they  alleged  the  vessel  had  sustained, 
and  the  cost  of  the  repairs  which  they  alleged  she  required, 
called  Elisha  W.  Gunnison,  who  testified  that  he  was  on  the 
first  survey,  but  had  refused  to  sign  ihe  report  with  the  other 
surveyors.  He  was  examined  at  great  length  by  the  plaintiffs 
as  to  the  condition  of  the  vessel  on  her  arrival  at  Nassau,  the 
various  injuries  which  she  had  sustained,  the  repairs  required, 
and  the  cost  of  each  in  detail  at  the  said  time  at  Nassau  ;  and 
was  the  only  witness  produoed  by  the  plaintiffs  as  to  the  exar^ 
cost  of  the  repairs  which  they  alleged  the  vessel  required. 

^  After  the  defendants  had  oouunenced  their  cross-examina- 
tion of  this  witness  on  the  subjects  above  stated,  be  declared 
himself  unable  to  answer  their  questioiiis,  and  that  be  had  totally 
forgotten  all  that  be  bad  said  on  direct  examination  on  this  sub- 
ject; and  stated  that  he  had  formerly  received  a  sunstroke, 
which  bad  impaired  his  memory,  so  that  at  times  it  was  entirely 
lost,  and  tiutt  he  was  now  in  that  condition ;  but  he  stated  that 
he  was  not  so  affected  during  his  direct  examination  by  the 
plaintiff,  though  he  oould  not  now  tell  what  he  had  said. 

'<  Upon  this  evidence  the  defendants  claimed  that  if  this  state- 
ment was  true,  the  testimony  of  Gunnison  should  not  be  con- 
sidered by  the  jury  or  submitted  to  them  at  all,  and  should  be 
stricken  out  of  the  case.  But  the  presiding  judge  refused  to 
strike  it  out  or  to  withdraw  it  from  the  jury,  and  ruled  that  the 
whole  testimony  of  Ghmnison  was  competent  for  the  considera* 
tion  of  the  jury ;  and  it  was  submitted  to  the  jury  in  connection 
with  the  other  evidenoe  in  the  cause. 

^*  The  plaintiffs,  in  their  claim  for  loss,  gave  credit  to  the  de- 
fendants for  a  certain  amount,  which  they  alleged  they  received 
from  the  proceeds  of  the  said  auction  sale  of  said  vessel ;  but 
offered  no  evidenoe  as  to  the  actual  amount  so  received.  Where- 
upon the  defendants  contended  that  the  plaintiffs  were  bound 
43* 
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to  satisfy  the  jury  by  proof  as  to  the  amount  so  actually  received 
by  them,  before  they  could  recover  the  amount  of  loss  which 
they  claimed. 

<*But  the  judge  ruled  that  it  was  not  necessary  for  the 
plaintiffs  to  prove  the  amount  so  received  by  them  ;  and  that  if 
there  was  no  evidence  in  the  case  bearing  on  this  point,  it  would 
be  the  duty  of  the  jury,  if  they  found  for  the  plaintiffs,  to  deduct 
the  amount  of  the  credit  given  by  the  plaintiffs  from  the  amount 
which  they  should  find  to  have  been  lost  by  the  perils  insured 
against ;  the  burden  of  proof  being  on  the  plainti£b  to  prove  the 
amount  of  the  loss. 

"  The  defendants,  in  order  to  prove  the  cost  of  labor  and  ma- 
terials for  repairs  at  said  Nassau,  called  Ebenezer  Davis,  a  ship- 
master, who  testified  that  he  was  sent  there  to  take  charge  of  a 
vessel  which  was  then  in  distress;  that  he  then  ascertained,  by 
inquiries  of  shipwrights,  material-men  and  others,  what  were  the 
prices  of  certain  materials  used  in  repairs  and  the  cost  of  labor 
upon  vessels ;  that  he  had  no  knowledge  of  these  prices,  except 
what  he  derived  from  the  statements  of  others,  not  having 
bought  or  paid  for  any  supplies  or  repairs  in  Nassau. 

^<  But  upon  the  plaintiffs'  objecting,  the  presiding  judge  refused 
to  permit  the  witness  to  testify  what  upon  such  in<}niry  he  as- 
certained such  cost  and  prices  to  be ;  there  being  evidence  in 
the  case  on  both  sides,  from  witnesses  having  actual  knowledge 
of  the  cost  and  expense  of  materials,  labor  and  repairs  at  Nassau. 

"  The  jury  returned  a  verdict  for  the  plaintiffs  for  a  total  loss. 
If  the  foregoing  rulings,  or  any  of  them,  are  incorrect,  the  de- 
fendants are  to  be  entitled  to  a  new  trial." 

The  defendants  also  moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  evidence ;  and  all  the  testimony  was 
reported  for  the  purpose  of  determining  that  question.  The 
arguments  and  decisions  upon  these  reports  were  made  at  No- 
vember term  1866. 

C.  O.  Lorififf  if  E.  D.  Sohier^  for  the  defendants,  to  the  point 
that  Gunnison's  evidence  should  have  been  stricken  out,  cited 
2  Phil.  Ev.  (6th  Amer.  ed.)  91,  &  note;  Eissam  v.  Forrest^ 
25  Wend.  661 ;    Oass  v.  Stinson^  3  Sumner,  98 ;  Cazenove  v. 
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Vcwghan^  1  M.  &  S.  6 ;  and  that  the  testimony  of  Davis  should 
have  been  admitted,  Lush  v.  Druse^  4  Wend.  313. 

R,  Choate  Sf  L  W*  Richardson^  for  the  plaintiffs,  to  the  first 
point,  cited  1  Greenl.  Ev.  §  365 ;  Evans  v.  HeUichy  7  Wheat. 
473 ;  Depeyster  v.  Cofumbian  Ins.  Co.  2  Caines,  85 ;  dements  v. 
Benjamin^  12  Johns.  299 ;  Cazenove  v.  Vaug'kany  1  M.  &  S.  4. 

By  the  Coubt.  The  questions  of  law  seem  to  have  been 
rightly  decided  by  the  judge  who  presided  at  the  trial. 

1.  The  evidence  of  Gannison  was  competent,  though  subject 
to  great  doubt  as  to  its  credibility.  All  the  testimony  that  the 
witness  could  give  was  before  the  court  It  is  not  like  a  case 
where  the  testimony  of  the  witness  is  left  incomplete,  as  where 
a  witness  dies  before  his  examination  is  finished,  as  in  Kissam 
v.  Forrest,  25  Wend.  651,  and  7  Hill,  463. 

2.  The  plaintiffs  had  charge  of  the  vessel,  sold  what  was  sold, 
and  were  bound  to  render  an  account  In  the  account  which 
they  rendered,  they  gave  credit  for  the  salvage.  K  the  defend- 
ants  were  not  satisfied,  they  could  interrogate  the  plaintiffs  and 
demand  their  accounts,  and  have  an  account  taken  before  an 
auditor.  But  if  they  went  to  trial,  it  was  incumbent  on  the 
defendants  to  show  that  more  salvage  bad  been  earned  by  the 
plaintii&  than  they  had  accounted  for. 

3.  The  evidence  of  Davis  as  to  what  he  had  heard  was  prop- 
erly rejected,  as  mere  hearsay,  not  verified  by  oath,  nor  coming 
from  one  who  knew  the  prices  at  or  about  the  same  time  by 
actual  dealings. 

But  upon  an  examination  of  all  the  evidence  given  at  the 
txial,  we  are  of  opinion  that  there  was  no  competent  and  suffi- 
cient evidence  to  prove  a  constructive  total  loss,  so  as  to  warrant 
an  abandonment,  and  that  the  verdict  therefore,  being  against 
evidence,  must  be  set  aside,  and  a  New  trial  grantecL 

A  second  trial  was  had  at  November  term  1857,  before 
Thomas,  J.,  who,  after  a  verdict  for  the  plaintiffs,  made  a  report 
to  the  full  court,  so  much  of  which  as  is  material  to  the  under- 
standing of  their  decision  was  as  follows : 

The  defendants  in  their  answer  alleged  that  *'  the  said  vessel 
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was  valued  by  the  plaintiffs  to  tiiein  at  tbe  time  when  said 
policy  was  made,  and  represented  by  the  plaintiffs  to  the  de- 
fendants to  be  of  the  value  of  six  thousand  dollars,  and  upon 
tbe  faith  of  such  valuing  and  representations  the  defendants 
executed  the  said  policy  wherein  said  vessel  is  valued  at  six 
thousand  dollars ;  and  the  defendants  say  that  the  same  was  a 
gross  and  fraudulent  overvaluation  of  said  vessel  by  the  said 
plaintiffs;"  and  further  alleged  that  **they  were  induced  to 
malce  the  policy  declared  npon  by  tbe  iirandulent  representations 
of  the  plaintiff  W.  O*  Lewis,  who  represented  to  tbe  defend- 
ants,  in  order  to  obtain  said  insurance  of  six  thousand  dollars, 
that  he  had  paid  five  thousand  dollars  for  the  said  vessel,  or  she 
cost  five  thousand  dollars,  and  that  he  had  laid  out  one  thou- 
sand dollars  on  her,  whereas  the  said  vessel  was  bought  by  him 
for  two  thousand  one  hundred  and  fifty  dcdlars." 

Tbe  defendants  o&red  evidmioe  tending  to  prove  the  allega- 
tions in  the  answer.  And  tbe  pi^iding  judge  instructed  tbe 
jury  aa  follows: 

'*  If,  upon  the  evidence,  the  jury  find  an  overvaluation,  finudu- 
lently  made  on  tbe  part  of  tbe  assured  or  his  agent,  with  the 
intent  of  destroying  jthe  property,  and  of  recovering  from  the 
insurers  the  amount  for  which  it  is  so  valued,  such  a  fraudulent 
purpose  would  render  tbe  contmct  void. 

<'  The  law  requires  of  the  parties  to  a  policy  of  insurance  the 
exercise  of  good  faith.  A  mi^epresentation  is  a  false  represen- 
tation of  a  material  fact  by  one  of  the  parties,  tending  directiy 
to  induce  the  other  to  enter  into  tbe  contract  This  principle, 
applicable  to  all  contracts,  is  peculiarly  applicable  to  a  policy 
of  insurance,  which  is  ordinarily  made  upon  the  statements 
and  representations  of  the  assured.  -  A  representation  of  what 
a  vessel  cost,  or  what  was  paid  for  it,  is  a  representation  as  to 
a  material  fact;  and  if  the  plaintiffs,  in  effecting  this  policy, 
fraudulently,  and  in  order  to  obtain  the  insurance,  represented 
that  the  vessel  cost  (6000  and  f  1000  for  coppering,  when,  in  point 
of  fact,  the  entire  cost  was  $3150,  it  was  a  misrepresentation 
upon  a  material  point,  which,  if  false,  would  avoid  the  policy. 

^  But  this  question  is  to  be  tried  upon  the  exact  answer  filed 
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by  the  defendaots;  and  that  answer,  as  made,  requires  proof 
that  the  representation  was  frandalent,  as  well  as  false,  and^  in 
point  of  fact,  induced  the  defendants  to  make  the  contract ;  that 
the  defendants  had  taken  this  harden  on  themselves ;  and  that 
the  burden  in  this  matter  was  on  the  defendants.'' 

Sohier  8f  C.  W.  Laring;^  for  the  defendants. 

ChocUe  ^  Richardson^  for  the  plaintifis. 

Merrick,  J.  The  representation  made  by  the  plaintifis,  upon 
obtaining  insnrance  upon  their  vessel,  that  it  cost  them  five 
thousand  dollars  and  one  thousand  more  for  coppering,  was 
of  and  concerning  facts  material  to  be  known  by  the  under- 
writers ;  and,  if  false,  avoided  the  policy  which  they  had  issued, 
and  relieved  them  from  all  liability  thereon.  Upon  this  point 
the  instructions  given  to  the  jury  were  correct  But  the  instruc- 
tions went  further  than  this ;  and  it  was  ruled  that,  upon  the 
exact  answer  filed  by  the  defendants,  they  must  prove,  in  order 
to  avoid  the  policy,  not  only  that  the  representation  made  by 
the  plaintiffs  was  false,  but  that  it  was  also  fraudulent.  This, 
we  think,  would  necessarily  have  been  understood  by  the  jury 
as  importing  that  the  alleged  fraud  was  a  distinct  subject  of 
inquiry,  not  to  be  deduced  from  the  mere  proof  of  the  false  rep- 
resentation relative  to  the  cost  of  the  vessel ;  and  that  unless 
this  fraud  was  established  by  other  evidence,  they  would  not  be 
warranted  in  finding  a  verdict  for  the  defendants.  There  is 
nothing  in  their  answer,  which  imposes  upon  the  defendants  the 
burden  of  proving  this  fact,  in  addition  to  the  fact  of  a  false  rep- 
resentation, in  order  to  maintain  their  defence.  It  is  true  that 
they  allege  in  general  terms  that  the  representation  of  which 
they  complain  was  falsely  and  fraudulently  made.  But  whether 
this  representation  was  designedly  and  intentionally  erroneous, 
and  made  with  the  corrupt  purpose  of  gaining  an  undue  advan- 
tage or  not,  is  immaterial  in  relation  to  the  question  at  issue  be- 
tween the  parties ;  for  if  it  was  false,  it  clearly  exonerated  the 
defendants  from  tlie  performance  of  the  contract  on  their  part, 
and  wholly  avoided  the  policy.  It  is  unnecessary  to  multiply 
citations  in  support  of  this  position,  because,  as  is  remarked  by 
Mr.  Phillips  in  bis  treatise  on  insurance,  the  doctrine  is  con 
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Btantly  assumed,  and  runs  through  the  whole  jurisprudence  on  the 
subject,  that  material  representations  having  reference  to  past 
or  existing  circumstances  discharge  the  underwriters  from  all 
liability  in  respect  of  the  risks  to  which  they  relate.  1  Phil.  Ins. 
§§  537,  677.  Ettan  v.  Larkins,  5  Car.  &  P.  385.  The  ruling  of 
the  court  therefore,  which  required  the  defendants  to  produce 
proof  of  the  fraudulent  character,  as  well  aa  of  the  falsity,  of  the 
plaintiffs'  representations  concerning  the  cost  of  their  vessel,  iu 
order  to  sustain  their  defence,  must  be  held  to  have  been  errone- 
ous ;  and  for  this  cause  only,  as  the  instructions  which  were 
given  to  the  jury  appear  in  all  other  particulars  to  have  been 
unexceptionable,  the  verdict  for  the  plaintiffs  must  be  set  aside, 
and  a  New  trial  granted. 

A  third  trial  was  had  at  November  term  1858  and  resulted  in 
a  verdict  for  the  plaintiffs  for  a  partial  loss. 


Jambs  Lbeds,  Executor,  vs.  Ctbus  Wakefield  &  others* 

The  execution  of  a  power,  affected  hy  a  trust  for  the  benefit  of  children  and  their  imuq,  to 
which  the  consent  of  a  majority  of  the  children  living  at  the  time  of  executing  it  is  made 
necessary  by  the  will  creating  the  power,  is  valid  in  equity  without  such  consent,  if  the 
children  are  all  dead  at  that  time. 

A  testator,  who  left  a  wife,  three  sons  and  a  daughter,  devised  the  rents  and  |vrofits  of  reat 
estate  to  his  wife  during  her  life,  and,  in  case  she  should  die  before  all  his  children  should 
be  of  age,  directed  his  executor  to  take  possession  of  the  estate  and,  as  long  as  any  of 
the  children  should  be  under  age,  appropriate  the  income  to  their  support,  **  and  as  soon 
as  all  my  said  children  shall  have  come  of  age  (their  mother  being  dead)  my  said  execu- 
tor shall  proceed  to  sell  and  dispose  of  my  said  estates,  consulting  and  advising  hovrerer 
with  my  said  children,  and  not  selling  unless  the  consent  of  a  m^ority  of  my  said 
children  then  living  shall  be  obtained  in  writing  to  the  said  sale,**  and  distribute  the 
proceeds  among  the  four  children  equally,  giving  the  share  of  any  child  who  should  be 
dead  to  its  laMrAil  issue,  or.  If  there  should  be  no  such  issue,  to  the  surviving  childrsn, 
equally;  and  further,  if  the  wife  sheuld  not  die  till  all  the  children  ahoald  be  of  age^ 
taKe  possession  of  the  estate  and  proceed  to  sell  it  **  in  the  same  way  and  under  ths 
^ame  limitations,  and  distribute  the  proceeds  thereof  in  the  same  manner  as  is  above  pro- 
vided in  the  case  of  my  wife's  dying  before  all  my  children  shall  have  oom»  'if  age/ 
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AU  the  children  came  of  age  aod  died  in  the  wife's  lifetime;  all  without  issue,  except  one 
oon,  who  left  a  child;  the  daughter  conveyed  her  interest  before  her  death;  at  the 
widow's  death,  the  executor  sold  the  real  estate.  Held,  that  the  daughter's  interest 
was  either  continent,  or,  if  vested,  was  devested  by  the  execution  of  the  power,  and  in 
either  case  her  grantee  had  no  interest  in  the  proceeds  of  the  sale. 

Bill  in  equity,  in  the  nature  of  a  bill  of  interpleader,  &Ied 
by  the  execator  and  trustee  under  the  will  of  John  Howe,  the 
material  provisions  of  which  were  as  follows : 

1st.  A  devise  of  the  rents  and  profits  of  certain  real  estate 
to  bis  wife  for  life,  charged  with  the  maintenance  of  his  three 
sons  during  minority,  and  of  his  daughter  while  uamarriod. 

2d.  ^  If  my  said  wife  should  die  before  all  my  children  shall 
have  arrived  at  lawful  age^  then  it  is  my  will  that  my  executor 
shall  take  possession  of  my  real  estates,  and  receive  the  rents 
and  income  thereof  as  long  as  any  of  my  children  shall  remain 
under  age,  and  shall  appropriate  the  said  income,  or  so  much 
thereof  as  may  be  needed  for  that  purpose,  to  the  support  and 
maintenance  of  such  minor  child  or  children,  and  when  all  my 
said  children  shall  be  of  age,  if  there  remains  any -balance  un- 
expended of  said  rents  and  profits  in  my  executor's  hands,  he 
phall  distribute  it  equally  among  my  said  children  ;  and  as  soon 
as  all  my  said  children  shall  have  come  of  age  (their  mother  being 
dead)  my  said  executor  shall  proceed,  as  soon  as  he  conveniently 
can,  to  sell  and  dispose  of  my  said  estates  for  the  best  price  he 
can  obtain,  consulting  and  advising  however  with  my  said 
children,  and  not  selling  unless  the  consent  of  a  majority  of  my 
said  children  then  living  shall  be  obtained  in  writing  to  the  said 
sale ; "  and  the  proceeds  of  the  sale,  together  with  any  unexpended 
income,  shall  be  distributed  equally  among  the  four  children,  giv- 
ing the  share  of  any  child,  who  shall  be  dead,  to  its  lawful  issue, 
or,  if  there  shall  be  no  such  issue,  to  the  surviving  children 
equally. 

3d.  <<  If  my  wife  shall  not  decease  until  after  all  my  children 
shall  have  come  of  age,  then  it  is  my  will  that  immediately 
upon  the  decease  of  ray  wife  my  said  executor  shall  enter  into 
and  take  possession  of  my  said  estates,  and  shall  proceed  to  sell 
and  dispose  of  the  same  in  the  same  way,  and  under  the  same 
limitations,  and  shall  distribute  the  proceeds  thereof  in  the  same 
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manner,  as  is  above  provided  in  the  case  of  nay  wifrfs  dying  be- 
fore all  ray  children  shall  have  come  of  age." 

The  testator's  widow  and  four  childreii  all  survived  bis  death 
and  the  coming  of  age  of  the  youngest  child.  Then  two  of  the 
sons  died,  without  issue.  The  daughter,  Ann  Howe,  conveyed 
her  interest  in  the  estate  to  Cyras  Wakefield,  in  trust,  first,  for 
herself  and  children,  and  then  for  Enoch  H.  Wakefield,  whom 
6he  soon  after  married ;  and  died  without  issue.  The  surviving 
son,  G«orge,  died,  leaving  issue  a  minor  daughter,  Ann  M.  Howe. 
And  then  the  widow  died.  The  executor  sold  tbe  estate,  under 
a  resolve  of  the  legislature,  and  an  agreement  that  tbe  sale 
should  not  affect  the  rights  of  tbe  parties ;  and  held  tiie  im>- 
ceeds  for  distribution. 

The  granddaughter,  as  the  sole  heir  of  the  only  one  of  tbe 
testator's  children  who  left  issue,  claimed  by  her  guardiaD  tbe 
whole  of  the  proceeds.  The  Wakefields  claimed  a  portion  ud*» 
der  the  conveyance  from  the  testator's  daughter* 

A.  A  Ranney  <f*  N.  Morse^  for  tbe  jdaintiff  and  tbe  grand- 
daughter. 

E.  R  Hoar  Sf  K  Gray^  Jr.  for  the  Wakefields.  Tbe  estate 
vested  in  all  the  testator's  heirs  equally,  except  so  far  as  tbe  will 
otherwise  provided.  Tbe  devise  to  tbe  widow  for  life  did  not 
affect  the  estates  of  tbe  heirs  upon  her  decease* 

The  second  provision  of  tbe  will,  whether  it  would  give  tbe 
executor  a  mere  power,  or  an  estate  by  implication,  was  to  take 
effect  only  upon  the  contingency,  which  never  happened,  of  the 
death  of  the  widow  before  all  the  children  should  eome  of  age. 

The  third  provision  of  tbe  will,  being  a  mere  direction  to  the 
executor  to  sell  and  to  distribute  tbe  proceeds,  gave  him  a  power 
merely,  and  no  estate;  and  left  tbe  estate  in  the  beirs,  subjeet 
only  to  be  devested  upon  a  lawful  execution  of  tbe  power. 
Greenough  v.  Welles^  10  Cusb.  577.  4  Kent  Com.  (6tb  ed.) 
320,  &  authorities  cited.  Where,  by  tbe  terms  of  an  instrument 
creating  a  power,  the  consent  of  particular  persons,  either  named 
or  described,  is  required,  their  consent  must  be  obtained ;  and 
after  their  death  the  power  cannot  be  executed.  Sugd.  Pow. 
(1st  Amer.  ed.)  211,  212,  264.     Pow.  0ev.  296.    2  Prest  Ab»tr. 
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Tit  263.  Darme  v.  Annas^  Dy^,  219  a.  Butler  v.  Bray,  BenL 
82 ;  Dyer,  189  b ;  approved  in  Qodb.  77,  1  Leon.  74,  and  Wil- 
niot,  56.  Atwaters  v.  Biri,  Cro.  Eliz.  856.  Mansell  v.  jlfan- 
*ff//,  Wilmot,  53-66.  The  words  of  a  power  are  to  receive  a 
reasonable  construction ;  but,  so  construed,  must  be  strictly  com- 
plied with.  It  is  in  accordance  with  this  rule,  that  a  power, 
given  to  three  or  more  generally,  and  not  by  name  —  as  to  "  my 
trustees,'-  "  my  sons  in  law  "  —  has  been  held  to  survive  while 
the  plural  number  remains.  Sugd.  Pow.  165,  approved  by 
Wilde,  J.  in  Tainter  v.  Qark,  13  Met  225,  226. 

The  clause  in  this  will,  requiring  the  executor  to  advise  with 
the  children  before  selling,  would  of  itself  prevent  him  from  exe- 
cuting the  power  after  their  death.  Frankelerfs  case,  cited  by 
Dyer  in  Mo.  pi.  172.  But  he  is  also  in  terms  prohibited  from 
selling  "  unless  the  consent  of  a  majority  of  my  said  children 
^hen  living  shall  be  obtained  in  writing  to  the  said  sale."  These 
words  cannot  fairly  be  taken  to  limit  the  previous  clause  further 
than  to  make  the  assent  of  a  majority  equivalent  to  unanimous 
assent;  indeed  the  very  word  ^  majority"  implies  the  existence 
of  somebody,  if  not  of  more  than  one.  The  court  cannot,  after 
«*  children  then  living,**  add  **  if  any  shall  be  then  living."  The 
testator's  intent  appears  to  have  been  that  a  sale  of  the  estate, 
which  might  under  his  will  occasion  a  change  in  the  division  of 
bis  property,  should  not  be  made  without  the  consent  of  some 
of  his  own  children. 

Shaw,  C.  J.  The  power  given  to  the  executor  to  sell  and 
dispose  of  the  real  estate,  upon  the  decease  of  the  widow,  after 
the  children  had  all  come  of  age,  and  to  distribute  the  proceeds 
of  the  sale  amongst  the  children  then  surviving,  putting  the  issue 
of  any  deceased  child  in  place  of  such  child  for  the  purpose  of 
distribution,  was  a  power  coupled  with  a  trust,  which  trus 
could  only  be  carried  into  effect  by  first  executing  the  power,  so 
that  the  trust  affects  the  proceeds,  when  thus  raised  by  the  exe- 
cution of  the  power,  by  the  sale  of  the  estate,  Cfreenauffh  r 
Welles,  10  Cush.  676. 

As  a  general  rule,  one  clothed  with  a  mere  naked  power  may 
execute  the  power  or  not,  at  his  own  will ;  but  one  invested 
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with  a  power  to  which  a  trust  is  annexed  is  bound  in  equity,  as 
in  other  cases  of  trust,  to  execute  the  power,  in  order  that  the 
equitable  rights  of  those  who  are  stated  as  the  objects  of  the 
testator's  bounty  under  such  trusts,  may  have  the  enjoyment  of 
the  benefits  intended  for  them.  Sugd.  Pow.  394.  And  so  far 
will  a  court  of  equity  regard  the  rights  of  such  objects  of  the 
testator's  bounty,  that,  when  the  donee  of  the  power  has  ftom 
any  cause  failed  to  execute  it,  and  thereby  give  direct  effect  to 
the  trust,  in  regard  to  the  proceeds  of  the  sale,  a  court  of  equity 
will  require  the  party  in  whom  the  estate  is  vested  to  join  in  a 
sale  of  the  estate,  in  order  to  give  effect  to  the  trusts  dependent 
thereon.  Oibbs  v.  Marshy  2  Met  251.  And  when  a  power  is 
thus  coupled  with  a  trust,  it  is  the  duty  of  the  donee  to  execute 
it  as  required  by  the  will ;  and  a  court  of  equity  will  not  permit 
any  accident,  neglect  of  the  donee,  or  other  cause,  to  disappoint 
the  interest  of  those  who  are  entitled  to  the  contemplated  ben- 
efits under  it 

But  it  is  not  necessary  to  inquire  what  would  have  been  the 
rights  of  the  beneficiaries  in  case  the  original  donee  of  the  power, 
the  executor,  had  elected  not  to  execute  it,  or  had  neglected  to 
do  so,  or  had  died  before  executing  it ;  because  the  executor  as 
such  donee  of  the  power  has  survived  the  widow  and  all  the 
children,  and  is  not  only  ready  and  willing  to  execute  the  power 
but  has  executed  it,  by  selling  the  estate,  and  he  now  holds  the 
proceeds  subject  to  the  trusts  of  the  will,  and  brings  this  bill,  in 
the  nature  of  a  bill  of  interpleader,  that  the  conflicting  claimants 
of  these  proceeds  may  contest  their  relative  claims  and  obtain  a 
decree  of  this  court  directing  him  how  to  pay  it  over. 

The  foregoing  considerations  as  to  what  would  have  been 
the  rights  of  the  parties,  in  case  the  power  had  not  been  exe- 
cuted, are  important  only  as  illustratir<g  the  nature  and  extent 
of  the  rights  of  the  beneficiaries  un^er  such  trust  power,  and  the 
manner  in  which  they  are  regarded  in  a  court  of  equity,  as  ex- 
tending to  and  affecting  the  re'jd  estate,  out  of  the  sale  of  which, 
under  the  power,  such  equitr.ble  rights  arise. 

The  only  ground  on  which  any  doubt  would  seem  to  ariae  in 
this  case  is,  that  the  power  of  sale  was  made  conditional  on  tba 
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consent  in  writing  by  the  children.  The  purpose  of  the  testator, 
we  think,  was  to  make  a  disposition  of  his  whole  eslate;  and  the 
mode  was  by  ordering  his  execntor  to  sell,  as  soon  as  all  the 
children  should  come  of  age  and  the  widow  decease  ;  should  she 
die  before  the  youngest  child  was  of  age,  the  sale  might  then  be 
postponed  till  the  latter  contingency  should  happen ;  it  was  then 
to  be  made.  There  might  therefore  be  a  case  in  which  the  sale 
should  be  made,  when  all  or  some  of  the  children  should  be  liv- 
ing and  of  age,  and  then  it  was  the  intent  of  the  testatot  that 
such  consent  should  be  obtained.  But  if,  on  the  decease  of  the 
widow,  there  were  no  children  surviving,  no  children  then  living, 
there  was  no  apparent  purpose  which  could  have  affected  the 
mind  of  the  testator,  to  prohibit  a  sale,  when  such  consent  of 
children  had  become  alike  unnecessary  to  protect  their  interests, 
and  impossible ;  we  think  the  condition  was  annulled  by  the 
event  of  all  the  children  dying,  and  therefore  that  the  power  be- 
came thereby  unconditional. 

Whether  this  would  be  the  case  with  respect  to  a  mere  naked 
power,  the  right  execution  of  which  depends  upon  a  strict  com- 
pliance with  all  the  terms  on  which  it  is  given,  or  not,  we  have 
no  doubt  that  it  applies  to  a  trust  power,  where  the  execution 
of  the  power  is  obviously  a  means  only  of  carrying  into  effect 
the  ultimate  object  of  the  testator,  in  providing  for  the  benefits 
specially  designated  for  the  declared  objects  of  his  bounty. 

A  subsequent  clause  of  the  will  directs  that  if  the  wife  shall 
not  decease  until  all  the  children  have  come  of  age,  then  it  shall 
be  the  duty  of  the  executor,  immediately  on  the  decease  of 
the  wife,  to  enter  upon  and  sell  the  estates,  and  to  proceed  in 
the  same  way  and  under  the  same  limitations,  and  to  distribute 
the  proceeds  in  the  same  manner.  This,  we  think,  applies  to 
the  actual  state  of  things  as  it  should  exist ;  if  children  then  sur- 
vived, they  were  to  be  consulted,  and  their  consent  in  writing 
obtained ;  otherwise,  being  impossible,  the  sale  was  to  be  made 
without  such  consent. 

How  then  does  the  execution  of  the  power  affect  the  interest 
of  the  respondents  Wakefield  and  Wakefield,  either  in  the  real 
estate,  or  in  the  proceeds  thereof  in  the  hands  of  the  executor  ? 
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Had  there  been  a  residuary  clause  in  this  will,  the  legal  estate, 
after  the  devise  to  the  wife  for  life,  would  have  vested  in  such 
residuary  devisee  in  fee ;  bat  such  legal  estate  would  have  so 
vested  in  him,  1.  even  if  the  power  of  sale  were  a  naked  power, 
subject  to  be  devested  upon  a  due  and  legal  execution  of  the 
power  of  sale,  by  which  it  should  be  sold  to  a  third  party,  to 
hold  in  fee ;  and  2.  if  it  was  a  trust  power,  then  subject  to  the 
trust  thereby  createdi  which  would  reach  and  affect  the  estate, 
even  if  there  had  not  been  a  precise  and  exact  legal  execution 
of  the  power  by  a  completion  of  such  execution  in  equity. 

But  in  the  present  case  there  was  a  strict  execution  of  the 
power,  by  the  original  donee,  by  which,  had  the  legal  estate 
vested  in  a  residuary  devisee,  it  was  devested  and  wholly  de- 
feated. It  is  unnecessary  to  discuss  the  question  whether  Ann 
Howe,  when  she  executed  her  deed  to  Wakefield,  had  a  vested 
or  contingent  interest  in  the  estate ;  if  contingent,  it  was  de- 
pendent on  the  event  of  her  surviving  her  mother,  whom  she  did 
not  survive,  and  so  it  never  became  vested ;  but,  if  vested,  it 
became  devested  by  the  due  execution  of  a  power  of  sale  cre- 
ated by  the  same  will  under  which  she  derived  her  legal  estate. 
Cowdin  V.  J^erry^  11  Pick,  509.  As  there  was  no  residuary 
clause  in  this  will,  or  other  devise  over,  after  the  decease  of  the 
wife,  the  children  took  the  legal  estate  as  heirs  at  law ;  but  their 
legal  interest  would  be  regarded  as  a  reversion,  subject  to  be  de- 
feated by  the  right  execution  of  a  power  given  by  the  ancestor 
by  his  will,  and  subject  to  any  trust  affecting  the  estate  in  equity, 
in  the  same  manner  as  if  they  held  by  way  of  remainder. 

We  are  therefore  of  opinion,  that  whatever  legal  estate  Ann 
Howe  had  in  the  remainder  or  reversion  expectant  on  the  termi- 
nation of  the  life  estate  of  the  mother,  it  was  either  a  contin- 
gent interest,  and  was  determined  by  her  decease  in  the  lifetime 
of  her  mother ;  or,  if  vested,  it  was  defeated  by  the  due  execu- 
tion of  the  power  of  sale  by  the  executor ;  and,  in  either  event, 
her  grantee  has  no  interest  in  the  proceeds  of  the  sale  of  the 
estate  by  the  executor;  but  Ann  M.  Howe,  the  minor,  being 
the  only  child  and  heir  of  George  Howe,  who  was  the  only 
child  of  the  testator  who  left  issue^  is  entitled  by  the  terms  of 
his  will  to  the  net  proceeds  of  such  sale.     Decree  accorditt^hf. 
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Seth  Ai>AMa  vs*  Boston  Whabf  Company. 

fjeoeral  rules  for  the  division  of  flats  araeng  coterminooB  proprietors  of  land  bounding  on 
the  seashore  must  yield  to  lines  established  by  a  partition  affirmed  by  the  court,  and  ac- 
qalesced  in  by  the  parties  for  thirty  ilre  rears. 

Commiseioaers  of  partitioii  of  land  bousdod  se«thwa«ter1y  on  Seooud  Street,  north westeily 
on  n  Street,  and  northeasterly  '*  by  the  Ma/*  made  a  retnno,  of  which  a  plan  was  made 
IMOt  whereon  B  Street  was  extended  upon  the  flats  at  right  angles  with  Second  Street: 
and  tet<»ff  to  P.  a  tot,  begianiog  at  tlia  eomtr  •f  add  atreets,  aod  boanded  soathwest- 
erly  on  Second  Street  for  a  certain  distance,  **tben  taming  at  right  angles  and  bound- 
ing on  land  hereinafter  assigned  to  M.,  and  running  northeasterly  to  low  water  mark, 
then  running  northwesterly  as  thd  channel  runs  to  B  Street,  then  by  B  Street  aA  thnt 
niBB  ta  the  comer  begun  At :  '*  Tbey  act  off  to  JM.  the  next  Iqft  to  the  east  of  this,  boanded 
aouthwesterly  by  Second  Street  a  certain  distance,  **  then  taming  at  right  angles  and 
running  northeasterly  to  low  water  mark,  then  turning  again  and  running  by  the  chan- 
nel to  land  and  flats  hereinbefore  set  off  to  P.,  then  taming  again  and  running  south- 
westerly along aald  land  of  P.  to  Second  Street: "  They  left ''  andivided  and  unaraigned  ** 
to  G.,  the  respondeat  in  partition,  the  next  lot  eastwardly :  And  their  return  was  accepted 
by  the  «oart,  and  acquiesced  in  by  the  parties  for  thirty  five  years,  ffeld^  that  6.  had 
no  title  in  flats  Westerly  of  B  Street,  althoughtedependently  of  the  partition  they  would 
have  conM  within  the  lines,  asaatabliahed  by  the  eourt,  of  the  estate  thus  divided;  or  that 
if  he  had^  no  title  in  flats  westerly  of  B  Street  was  conv^ed  bjr  a  subseqaent  deed  from 
him,  of  "  a  certahi  piece  or  parcel  of  land  and  flats,**  bounded  southerly  on  Second  Street, 
begHHHAff  atth^  land  of  M^  and  rumMag^eaateriy  en  said  Second  Street  a  certain  dis- 
tance, "  then  turning  at«  right  angle  and  running  norfkerly  on  other  land  of  Q.  as  far 
as  his  land  extends,  then  beginning  again  at  the  first  mentioned  point  and  maning 
northerly  on  land  of  M.  and  parallel  to  B  Street  as  far  as  the  land  «f  O.  extends;  it  be- 
ing the  intention  of  this  instmmentto  convey"  a  certain  amount  "of  upland,  together 
with  all  the  flats  to  said  land  belonging,  ranniag  out  as  far  as  6.  has  a  right  to  go,  but 
vithont  warranty  as  to  the  conmesuf  the  side  lines  dtbt  said  flats;  but  meaning  hereby 
te  sell  and  convey  said  upland  as  above  ^leacribed,  together  with  all  the  flats  to  said  0 
belonging,  situated  on  the  weaterly  side  of  a  line  beginning  at  the  son&easterly  onmer 
•f  the  granted  land  on  Second  Street,  and  ranning  norther^  at  right  anglea  with  Second 
Street." 

Writ  op  entry  to  recover  a  parcel  of  flats  on  the  cove  on 
the  northerly  shore  of  South  Boston.  Plea,  nnl  disseisin.  Trial 
before  the  chief  justice,  who  directed  a  nonsuit,  subject  to  the 
opinion  of  the  whole  court  upon  the  following  case : 

The  demandant  contended  that  these  flats  were  appurtenant 
to  a  tract  of  upland  of  about  fifteen  acres,  southeast  of  B  Street, 
formerly  belonging  to  Jonathan  Bird,  but  which  in  1809  was 
owned  in  common  by  Thomas  H.  Perkins,  Jonathan  Mason, 
Harriet  J.  Gardner,  (afterwards  Mrs.  Denny,)  and  others ;  and 
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gave  in  evidence  a  petition  to  this  conrfc  in  that  year  of  all  said 
tenants  in  common  except  Harriet  J.  Gkurdner,  for  a  partition  of 
this  tract  of  land  ;  a  warrant  issued  thereopon  to  commissioners 
to  make  partition  thereof,  and  their  return  of  the  "  partition  of 
said  piece  or  parcel  of  land,  described  as  bounded  "  by  the  sea 
on  the  northeast ;  in  the  manner  following,  which  is  faithfully 
and  impartially  done,  according  to  our  best  skill  and  judgment, 
always  referring  to  the  annexed  plan  of  the  same  land,  taken  by 
Mather  Withington,  surveyor,  and  dated  Dorchester,  January 
tenth  A.  D.  1810,  which  plan  is  to  be  considered  as  part  of  this 
return."  The  following  plan  (except  the  dotted  lines,  which 
indicate  the  division  lines  contended  for  by  each  party,)  is  taken 
from  said  plan  of  Withington. 


The  return  of  the  commissioners  was  accepted  by  this  court 
at  March  term  1810,  and  so  much  of  it  as  is  material  to  the 
understanding  of  this  case  is  as  follows : 

"  The  first  piece  of  land  so  set  off  and  assigned  unto  said  Per- 
kins is  marked  P.  1  on  said  plan,  and  is  bounded  and  measures 
as  follows,  viz :  Beginning  at  the  northeasterly  corner  of  Second 
Street  and  B  Street,  and  is  bounded  southwesterly  on  Second 
Street,  ranning  eighty  two  feet  and  one  half  from  said  comer; 
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then  at  the  distance  of  eighty  two  feet  six  inches  from  said  cor* 
ner  turning  at  right  angles,  and  bounding  on  land  hereinafter 
set  forth  and  assigned  unto  Jonathan  Mason,  Esquire,  and  runs 
northeasterly  from  said  Second  Street  to  low  water  mark ;  then 
runs  northwesterly  as  the  channel  runs  to  the  said  B  Street; 
then  is  bounded  by  said  B  Street,  as  that  runs  up  to  the  afore- 
said comer  begun  at*" 

^  The  first  piece  of  land  so  assigned  and  set  off  to  said  Jona- 
than Mason  is  marked  M.  1  on  said  plan,  and  is  bounded  and 
measures  as  follows :  southwesterly  by  Second  Street,  measur- 
ing thereon  eighty  two  feet  six  inches  from  a  point  thereon, 
which  is  eighty  two  feet  and  a  half  from  the  corner  of  B  Street; 
then  at  the  distance  of  one  hundred  and  sixty  five  feet  from  the 
corner  of  B  Street,  turning  at  right  angles  and  running  north- 
easterly to  low  water  mark  ;  then  turning  again  and  running  by 
the  margin  of  the  channel  northwesterly  to  land  and  flats  here- 
inbefore set  off  to  Thomas  Perkins,  marked  P.  1  on  sai4  plan  ; 
then  turns  again  and  runs  southwesterly  eJong  said  land  of  said 
Perkins  to  Second  Street  aforesaid,  striking  the  same  at  said 
point  eighty  two  and  a  half  feet  from  said  comer  of  B  Street." 

To  each  of  the  other  petitioners  for  partition  was  assigned  a 
"  piece  of  land,"  "  bounded  southwesterly  by  Third  Street"  a  cer- 
tain distance,  '^and  preserving  the  same  width,  runs  from  said 
Third  Street  to  low  water  mark,  both  sides  of  Second  Street 
and  First  Street,  excepting  thereout  the  land  covered  by  said 
Second  Street  and  First  Street,  northeasterly  by  the  channel." 
The  most  northwesterly  of  these  lots  was  assigned  to  Helena 
Augusta  Grardner,  and  described  as  bounded  '^  northwesterly  by 
land  undivided  and  unassigned ; "  and  the  most  southeasterly, 
which  was  assigned  to  Moses  Everett,  was  described  as  hounded 
"southeasterly  by  C.  Street" 

"  Having  thus  set  off,  assigned  and  divided,  unto  each  of  the 
petitioners  named  in  said  petition  respectively,  a  portion  of  the 
said  land  described  in  said  petition,  equivalent  to  the  particular 
and  respective  undivided  proportion  and  part  belonging  to  each 
petitioner,  as  set  forth  in  the  said  petition,  we  have  left,  undi- 
vided and  unassigned,  ten  thirtieth  parts  thereof,  owned  as  fol- 
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lows,  and  as  stated  in  said  petitioDi  to  wit:  the  said  Moaet 
Everett  is  tenant  thereof  by  curtesy,  6LDd  the  remainder  in  fee  is 
in  Joanna  Harriet  Gardner;  and  the  land  thus  left  undivided 
is  in  four  lots,  marked  on  said  plan,  undivided  and  m&assigned, 
1,  2,  3,  4." 

The  lots  thus  set  off  to  Perkins  and  Mason  afterwards  came 
by  successive  conveyances  to  Thomas  Cains. 

The  demandant  also  gave  in  evidence  a  deed}  dated  March 
1st  1845,  with  the  usual  covenants  of  seisin  and  warranty  and 
against  incumbrances,  to  himself  from  Daniel  Denny  and  his 
wife  Harriet  J.  G.  Denny,  (who  is  the  Joanna  Harriet  Gardner 
mentioned  in  the  above  return,)  in  hear  right,  of  *^  a  certain  piece 
cr  parcel  of  land  and  flats,  situated  in  that  part  of  said  Boston 
called  South  Boston,  and  bounded  and  described  as  follows,  to 
wit:  Bounded  southeriy  on  Second  Street,  beginning  at  a  point 
on  said  Second  Street,  at  the  distance  of  one  hundred  and  sixty 
five  feet  easterly  from  B  Street,  at  the  line  of  land  of  Thomas 
Cains ;  thence  running  easterly  on  said  Second  Street  one  hun- 
dred and  sixty  five  feet;  then  turning  at  a  right  angle  and  run- 
ning northerly  on  other  land  of  said  Harriet  J.  G.  Denny  as  far 
as  her  land  extends ;  then  beginning  again  at  the  first  mentioned 
point,  and  running  northerly  on  land  of  said  Cains  and  parallel 
to  B  Street  as  far  as  the  land  of  said  Harriet  J.  G*  Denny  ex- 
tends; it  being  the  intention  of  this  instrument  to  convey  to 
said  Adams  about  eleven  thousand  six  hundred  and  twenty  two 
square  feet  of  upland,  aa  marked  and  laid  down  on  a  plan 
which  is  recorded  with  Suffolk  deeds,  at  the  end  of  Book  232, 
together  with  all  the  flats  to  said  land  beloi^ing,  running  out  as 
far  as  the  said  Harriet  J.  G.  Denny  has  a  right  to  go,  but  with- 
out warranty  as  to  the  oourses  of  the  side  lines  qy^^j  said  flats ; 
but  meaning  hereby  to  sell  and  convey  said  upland  as  above  de» 
scribed,  together  with  all  the  flats  to  said  Harriet  J.  G.  Denny 
belonging,  situated  on  the  westeriy  side  of  a  line  beginning  at 
a  point  on  Second  Street  three  hundred  and  thirty  feet  easterly 
from  B.  Street,  and  ranoiog  northerly  at  right  angles  with  Sec- 
ond Street" 

^  It  was  agreed  that  the  lot  of  upland  aforesaid  is  bounded  on 
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Cbe  Bame  cove  in  which  are  the  flats,  the  sabject  of  controyersy 
in  the  suit  of  Gtra^  v.  Debicey  6  Caeh.  9 ;  that  the  tide  in  this 
coTe  ebbs  more  than  one  hondred  rods ;  and  that  the  easterly 
side  line  of  the  flats  appurtenant  to  the  aforesaid  lot  of  upland 
divided  by  said  partition,  extended  according  to  the  rule  applied 
by  the  coart  in  the  decision  of  that  case,  would  intersect  B 
Street,  mentioned  in  the  aforesaid  return  of  said  commissioners, 
at  a  point  less  than  one  hundred  rods  distant  from  lugh  water 
mark.  The  parcel  of  flats  demanded  is  on  the  westerly  side  of 
said  B  Street,  and  is  part  of  the  flats  appnrtenaot  to  the  lot  of 
upland  aforesaid,  providing  the  westerly  side  line  thereof  be  ex- 
tended agreeably  to  the  rule  applied  as  aforesaid  in  the  case  of 
Oray  V.  DebteeJ* 

This  case  was  argued  at  November  term  1857. 

H  W.  Paine  if  C.  W.  Loring^  for  the  demandant  The  de^ 
mandant's  upland  is  part  oi  that  ^left  undivided  and  unaa- 
signed''  to  his  grantor  in  tiie  partition  of  the  Bird  estate.  The 
boundary  of  that  estate  ^  by  the  sea  on  the  northeast"  included 
all  the  flats  by  law  appurtenant  to  it.  Jackson  v.  Bo$ion  4* 
Worcester  lUdbroadj  1  Cush«  57a  SaOonstaU  v.  Lot^  Wharf,  7 
Cash.  SOO.  The  rule  established  by  this  court  for  the  division 
of  flats  in  this  cove  is  to  draw  straight  lines  from  the  two  shore 
comers  of  the  upland,  perpendicularly  to  a  base  line  extended 
across  the  cove.  Ora§f  v.  Deluee,  5  Cush.  9.  And  it  is  admitted 
that  by  that  rule  the  flats  demanded  would  belong  to  the  de- 
mandants upland. 

The  warrant  to  the  commiBsioners  to  make  partition  required 
them  to  divide  the  whole  estate,  the  flats  as  well  as  the  upland. 
St.  1783,  c.  41.  Partridge  v.  Luce,  86  Maine,  16.  Their  re- 
turn shows  that  they  intended  to  divide  the  whole  estate ;  to 
assign  to  each  proprietor  of  the  shore  a  parcel  of  flats  in 
proportion  to  his  upland  and  of  uniform  width  throughout ;  and 
to  give  to  each  access  to  the  sea.  All  these  purposes  can  be 
effected  by  so  deflecting  tiie  aide  lines  of  the  shore  lots,  at  the 
line  of  high  water,  that  they  shall  be  perpendicular  to  a  base 
line  drawn  across  the  cove  from  headland  to  headland ;  and  they 
can  be  effected  in  no  other  way. 
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The  courses  indicated  and  the  boundary  on  B  Stareet,  being 
repugnant  to  the  general  intent,  to  the  legal  title  in  the  flats, 
and  to  the  monuments  of  ^^  low  water  mark,"  and  "  the  channel,'' 
must  be  rejected.  Curtis  v.  Fronds^  9  Cush.  427.  TAn^Aer  v. 
Howland,  2  Met.  41.  Foss  v.  Orisp,  20  Pick.  121.  Bosworih 
V.  Sturteva/ntj  2  Cush.  302.  Keith  v.  Reynolds,  3  GreenL  393. 
Witham  v.  Outts,  4  Greenl.  31.  Bueknam  v.  Bucknam^  3  Fairf. 
463.  Pike  v.  Moorej  86  Maine^  309.  White  v.  Gay^  9  N.  H. 
126.  Gates  v.  Letiris^  7  Verm.  511.  M'lvers  v.  Walker,  9 
Cranch,  173.  Jacks<m  y.  Carey,  2  Johns.  Cas.  350.  Colclaugh 
V.  Richardson,  1  MeCord,  167. 

If  the  divisional  lines  cannot  be  deflected,  all  the  flats  appur- 
tenant to  the  Bird  estate  and  lying  west  of  B  Street,  not  being 
assigned  to  either  of  the  petitioners,  vested  in  severalty  in  the 
demandant's  grantor  as  the  sole  respondent  in  partition  ;  or,  if 
limited  in  this  respect  by  the  specific  enumeration  of  the  pareek 
designed  for  her,  she  remained  tenant  in  common  of  one  third ; 
and  whatever  her  interest  was,  it  passed  by  her  subsequent  deed 
to  the  demandant,  and  may  be  reeovered  in  this  action.  Foss 
V.  Crisp,  20  Pick.  121.    Marr  v.  Bobson,  22  Maine,  321. 

That  deed,  after  desmbing  the  granted  premises  as  both 
^Uand  and  flats"  in  South  Boston ;  giving  the  metes  and  bounds 
of  the  upland  only,  and  declaring  the  grantor's  intention  to  con- 
vey '^  all  the  flats  to  said  land  belonging ; "  and  excluding  any 
warranty  as  to  the  courses  of  the  side  lines  over  said  flats ;  fur- 
ther declares  an  intention  to  convey  ''  all  the  flats  to  said 
Harriet,"  not  merely  to  said  land,  ^  belonging,  situated  on  the 
westerly  side  of  a  line "  clearly  defined.  This  last  description 
is  sufiiciently  definite  to  pass  all  the  flats  owned  by  the  grantor 
in  South  Boston,  west  of  the  specified  line.  Wa/rd  v*  Barthoh- 
meto,  6  Pick.  409.  And  it  is  difficult  to  imagine  any  other  rea- 
son for  adding  this  clause,  than  that  the  grantor  was  in  doubt 
where  her  flats  in  that  cove  were,  but  intended  to  convey  tbesn, 
wherever  they  were,  if  west  of  that  line.    - 

H.  F,  Durant  Sp  A.  C.  Washburn,  for  the  tenants. 

MaaRiCK,  J.  The  demanded  premises  consist  of  a  parcel  of 
flats  lying  westerly  of  B  Street  in  South  Boston.    Two  qoes- 
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tions  arise  upon  the  facts  reported  by  the  judge  who  presided  at 
the  trial :  first,  whether  the  demanded  premises,  at  the  time  of 
the  conveyance  ftom  Mr.  and  Mrs.  Denny, belonged  to  her;  and, 
secondly,  if  they  did,  whether  they  were  included  in  the  descrip- 
tion in  that  deed  and  passed  by  it  to  the  demandant. 

It  appears  from  the  report  and  the  plan  accompanying  it,  that 
the  upland  conveyed  by  said  deed  to  the  demandant  was  a  part 
of  a  parcel  of  land  known  as  the  Bird  lot ;  and  that  the  Bird  lot 
was  a  small  part  of  the  tract  of  land  or  territory  which  was  for- 
merly  included  within  the  limits  of  the  town  of  Dorchester,  and 
which  by  the  statute  passed  March  6th  1804  was  annexed  to  the 
then  town  of  Boston.  8t.  1803,  c.  111.  The  Bird  lot  was  then 
owned  by  said  Harriet  and  others  as  tenants  in  common,  and 
the  whole  of  it,  together  with  other  land  lying  both  to  the  east 
and  west  of  it  and  owned  by  other  persons,  was  bounded  upon 
the  cove  which  b  mentioned  and  described  in  the  case  of  Orap 
V.  Delucey  as  reported  in  5  Cosh.  9.  All  those  owners  were  en- 
titled under  the  ordinance  of  1647  to  their  proportions  respec- 
tively of  the  flats  adjoining  the  upland  which  belonged  to  them. 
CommonweaUh  v.  Alger^  7  Cnsh.  67.  And  it  is  admitted  by  the 
tenants  that  upon  a  division  of  the  flats  within  tiie  cove,  accord- 
ing to  the  rule  established  by  the  decision  in  the  above  named 
case  of  Gray  y.  Deluce^  the  demanded  preooises  would  be  appur- 
tenant to  the  tract  of  upland  conveyed  to  the  demandant,  and 
would  therefore  in  such  case  belong  to  him.  It  is  upon  the  ap- 
plication and  enforcement  of  this  rule  that  he  insists  that  his 
action  to  recover  possession  of  it  may  be  maintained. 

But  it  is  obvious  that  the  only  efiect  of  the  ordinance  of  1647 
is  to  transfer  the  title  to  the  flats  from  the  State  to  the  owner  of 
the  adjoining  upland.  The  land  of  which  they  consist  is  real 
estate,  and  of  course  subject  to  all  the  laws  by  which  that  spe- 
cies of  property  is  held,  controlled  and  regulated.  It  may  be 
improved,  sold,  divided,  and  conyeyed  in  separate  and  distinct 
parcels,  like  any  other  land,  at  the  pleasure  of  the  owner ;  and 
consequently  the  several  owners  of  upland  bounded  on  the  sea 
have  the  right  and  power,  by  proper  legal  instruments  and  con- 
/eyances,  to  establish   such   lines  of    division   between   their 
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respective  portions  of  tbe  flats  as  they  may  find  to  be  for  then 
mutual  advantage.  Tbe  tenants  contend  that,  in  the  exercise 
of  this  right,  tbe  proprietors  of  tbe  upland  bordering  upon  tbe 
part  of  the  cove  in  question  did,  long  before  the  conveyance  to 
tbe  demandant,  make  a  division  of  tbe  flats  to  which  they  wefe 
severally  entitled,  and  established  tbe  boundaries  of  their  respec- 
tive shares,  so  that  their  title  thereto  was  no  longer  to  be  ascer- 
tained  by  applying  the  rule  laid  down  in  the  case  of  Ora§  v. 
Detuce.  They  produce  no  deeds  of  such  partition;  bat  they 
rely  upon  proof  of  facte  and  circumstances  from  which  thej 
insist  that  such  deeds,  or  grants  to  such  eflbct,  must  be  pre* 
sumed  to  have  been  duly  made  and  executed. 

By  tbe  8i.  of  1803,  c.  111,  a  large  territory,  consistiDg  in  part 
of  lands  belonging  to  many  different  owners,  and  bordering 
upon  the  sea,  was  annexed  to  the  town  of  Boston;  and  tbe 
selectmen  were  authorized  to  lay  out  such  streets  and  lanes 
through  the  whole  of  said  territory,  as  in  their  judgment  would 
be  for  the  common  benefit  of  tiie  town  and  of  the  proprietora 
of  the  land.  In  the  discharge  of  this  duty,  they  were  enjoined 
to  pay  reasonable  attention  to  the  wishes  of  the  proprietors ;  but 
no  compensation  was  to  be  made  to  tbe  owners  for  lands  taken 
for  such  purposes,  nor  were  the  streets  to  be  completed  sooner 
than  the  officers  of  the  town  should  deem  it  expedient  to  do  sow 
In  pursuance  of  the  authority  thus  conferred  upon  them,  the  se- 
lectmen did  on  tbe  27tb  of  February  in  the  ensuing  year,  having 
first  conferred  with  tbe  proprietors  on  tbe  subject,  lay  out  streets 
over  all  parts  of  the  common  territory,  according  to  a  dan 
drawn  by  Mather  Withington.  Wrighl  v.  2Wtey,  3  Gush.  290. 
Henshaw  v.  Hunitifng^  1  Gray,  203.  This  location  was  obviously 
tbe  result  of  a  mutual  agreement  between  the  officers  of  the 
town  and  the  proprietors  of  all  the  lands  over  which  it  extended, 
and  indicates,  certainly  to  some  extent,  the  views  and  purposes 
of  the  latter  in  relation  to  the  division,  partition  and  appropria* 
tion  of  their  respective  estates. 

Five  years  afterwards  all  the  tenants  in  common  of  the  Bird 
lot,  except  Harriet  J.  G.  Denny,  instituted  legal  proceedings  for 
its  partition.      The  report  of  tbe  commissioners  making  tbe 
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division,  in  pnnaanoe  of  an  adjudication  to  that  effect,  was 
returned  into  court  in  April  1810^  and  was  there  accepted  and 
entered  of  record*  From  the  whole  of  this  report  the  implica* 
tioii  is  of  the  strongest  kind,  that  none  of  the  petitioners  at  that 
time  made  any  claim  or  set  up  any  title  to  any  land  or  flats 
lying  westerly  of  the  line  of  B  Street ;  but  on  the  contrary  that 
they  did  expressly  claim  all  the  flats  adjoining  their  upland,  in- 
cluded within  lines  drawn  from  points  at  the  exterior  limits  on 
the  shore,  parallel  to  B  and  C  Streets,  and  carried  out  to  low 
water  mark.  And  the  partition  was  made  accordingly.  The 
oommissioners,  recc^nizing  the  location  of  streets  in  South  Bos« 
ton  made  by  the  selectmen  in  1804,  as  delineated  on  the  plan  of 
Mather  Withington  of  that  year,  make  a  subsequent  plan  by 
the  same  surveyor,  corresponding  with  that  one,  a  part  of  their 
description  of  the  several  lots  set  out  in  severalty  to  the  tenants 
in  common  of  the  Biid  lot.  All  the  streets  which  extended  to 
the  sea  were,  in  express  terms  contained  in  the  location  made 
by  the  selectmen,  continued  apon  the  flats  into  the  sea  as  far 
as  the  right  of  the  several  proprietors  extended ;  that  is,  to  low 
water  mark.  Bauhcno  v.  HwUtngy  1  Gray,  206.  And  each 
of  the  lots  bounded  on  the  cove  were  in  like  manner,  in  the 
partition  made  by  the  commissioners,  continued  to  the  aame 
line.  Thus  the  first  lot,  which  was  as»gned  to  Perkins,  was 
bounded  on  the  one  side  by  B  Street,  and  on  the  other  by  a 
line  drawn  from  a  point  on  Second  Street  eighty  two  and  one 
half  feet  distant  from  B  Street  and  parallel  to  it  to  low  water 
mark.  The  next  adjoining  lot  was  assigned  to  Mason,  and  was 
bounded  by  Second  Street,  by  low  water  mark,  and  by  lines 
parallel  to  B  Street  AU  the  other  lots  assigned  to  several  peti* 
tioners  tenants  in  common,  were  described  as  bounded  by  like 
parallel  lines.  This  whole  partition  was  therefore  necessarily 
predicated  upon  the  asstunption  that  the  owners  of  the  Bird  lot 
had  no  interest  in,  or  right  to,  any  of  the  flats  situated  westerly  of 
B  Street  The  report  of  the  commissioners  making  this  partition 
having  been  returned  into  court  and  duly  accepted,  the  judg« 
ment  rendered  upon  it  is  conclusive  upon  all  the  parties  to  it 
It  appears  that  Perkins  and  Mason  subsequently  made  convey* 
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ances  of  the  two  lots  assigned  to  them,  bounding  on  the  cove ; 
and  that  by  intermediate  conveyances  these  lots  became  the 
property  of  Cains,  who  was  the  owner  of  them  in  184o,  when 
Mr.  and  Mrs.  Denny  made  their  deed  to  the  demandant  All 
the  other  tenants,  who  were  parties  to  the  legal  proceedings,  as 
far  as  anything  is  known  npon  the  sabject,  acquiesced  in  the 
division,  and  it  is  not  shown,  nor  does  it  in  any  way  appear, 
that  either  Mrs.  Denny,  who  was  the  sole  respondent  in  that  case, 
or  the  owners  of  the  land  west  of  B  Street,  ever  made  any  ob- 
jection, or  set  up  any  claim  in  opposition  to  or  inconsistent 
with  it.  This  uniform  acquiescence  in  the  partrtioui  for  a  period 
of  at  least  thirty  five  years,  by  all  parties  interested  in  the  Bird 
estate,  and  the  positive  action  in  conformity  to  it  by  some  of 
them,  without  any  resistance  or  objection  made  to  it  by  proprie- 
tors of  the  adjoining  upland,  would  seem  to  be  amply  sufficient 
to  justify  the  presumption  that  before  it  was  made  the  several 
proprietors  of  the  flats  Ijring  within  that  part  of  the  cove  had, 
by  proper  instruments  of  release  and  quitclaim,  established  B 
Street  as  the  boundary  and  line  of  division  between  the  land  of 
the  owners  of  the  Bird  lot  on  the  one  side  and  the  owners  of  the 
upland  lot  adjoining  it  on  the  west  And  giving  the  just  legal 
effect  to  this  presumption,  it  becomes  apparent  that  the  rule 
established  by  the  decision  in  the  case  of  Chay  v.  Deluce  is  no 
longer  to  be  resorted  to,  in  order  to  ascertain  the  rights  of  the 
parties ;  but  they  are  all  bound  by  the  convention  into  which 
it  is  to  be  considered  that  they  have  voluntarily  entered.  In 
this  view,  it  is  also  apparent  that  no  part  of  the  fiats  west  of  B 
Street  belonged  to  Mrs.  Denny  when  she  made  her  deed  to  the 
demandant,  and  consequently  that  the  demanded  premises  could 
not  have  been  conveyed  to  him  by  it 

But  whatever  may  be  assumed  to  have  been  her  right  or 
interest  in  the  fiats  west  of  B  Street,  whethor  as  tenant  in 
common  or  as  sole  owner,  in  consequence  of  that  land  having 
been  left  undivided  under  the  proceedings  for  partition,  it  is 
very  clear,  upon  a  proper  construction  of  the  deed,  that  the 
demandant  acquired  no  title  thereby  to  any  portion  of  it  The 
deed  purports  to  convey  but  one  single  parcel  of  land.     It  is  de« 
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Bcribed  as  "  a  certain  piece  of  land  and  flats,"  bounded  on  the 
west  by  tbe  land  of  Cains,  and  by  a  line  parallel  to  B  Street 
and  at  the  distance  of  one  hundred  and  sixty  five  feet  from  it, 
and  by  certain  clearly  designated  lines  on  its  other  sides.  This 
description  is  exact,  and  applies  in  explicit  terms  as  well  to  tbe 
flats  as  to  the  upland.  The  true  meaning  of  the  further  ex- 
pression "  all  the  flats  to  said  land  belonging,"  is,  that  the  flats 
are  contiguous  and  attached  to  the  upland,  the  whole  consti- 
tuting one  entire  and  compact  parceL  Nor  is  the  grant  enlarged 
by  the  further  recital  in  the  deed,  that  the  grantors,  without  in- 
tending to  enter  into  any  covenants  of  warranty  as  to  the  courses 
of  the  side  lines  over  the  flats,  meant  to  sell  and  convey  the  de- 
scribed upland  ^'  together  with  all  the  flats  to  said  Harriet  J.  G. 
Denny  belonging,  situated  on  the  westerly  side  of  a  line  begin* 
ning  at  a  point  'on  Second  Street  three  hundred  and  thirty  feet 
easterly  from  B.  Street,  and  running  northerly  at  right  angles 
with  Second  Street"  The  only  effect  of  this  additional  descrip- 
tion is  to  assure  to  tbe  grantor  all  the  right  and  interest  which 
Mrs,  Denny  acquired  by  means  of  the  proceeding  under  the 
petition  of  the  other  tenants  in  common  for  partition.  That  is, 
that  the  grantors  meant  to  convey  all  the  flats  within  the  paral- 
lelogram between  the  land  of  Cains,  originally  set  ofi*  to  Ma- 
son, on  the  one  side,  and  tbe  land  set  off"  to  Helena  Augusta 
Gardner  on  the  other,  if  by  means  of  the  partition  Mrs.  Denny 
acquired  a  title  thereto ;  but  that  they  would  not  assume  the 
responsibility  of  warranting  that  she  did  thereby  acquire  a  title 
to  the  whole  of  it  It  foUows  as  a  necessary  consequence  that 
tbe  demanded  premises,  being  in  no  part  contiguous  to  or  con- 
nected with  the  particular  ^  piece  or  parcel  of  land  and  flats " 
described  in  the  deed,  but  separated  from  it  by  the  interven- 
ing parcels  set  off  and  assigned  in  severalty  to  Pericins  and 
Mason,  which  were  subsequently  conveyed  to  Cains,  were  not 
included  in  the  description  contained  in  tbe  deed  of  the  estate 
sold,  and  did  not  therefore  pass  by  it  to  the  demandant 

On  both  grounds  therefore  he  fails  to  show  that  be  is  entitled 
to  maintain  his  action ;  and  the  nonsuit  ordered  must  be  aiffirmed, 
and  Judgment  entered  for  the  tenants. 
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Prbsidbnt,  Dibbgtobs  &  Company  of  the  Atlantic  Bank  vSm 
Prbsident,  Dibkctobs  &  Company  of  the  Mbbohants'  Bank. 

By  a  fhiudulent  conspiracy  between  the  paying  teller  of  the  Mefchanta*  Bank,  the  teller  of 
the  Atlantic  Bank,  and  a  broker,  the  broker  drew  a  eheck  on  the  MercbaDts'  Baok,  wbwi 
he  had  no  funds,  which  the  paying  teller  marked  **  good,"  and  the  broker  took  it  to  tha 
teller  of  the  Atlantic  Bank,  who  gave  him  the  money  for  it  in  corrent  billft,  partly  on  the 
Atlantic  Bank  and  partly  on  other  banks.  The  broker  took  these  to  the  Merchants* 
Bank,  a<id  gaTe  them  to  the  paying  tdUer,  who,  ihr  the  popoea  of  covariBg  a  defloit^  aft- 
known  to  any  other  of  the  bank  officers,  in  bis  cash,  which  was  to  be  ooonted  that  after* 
noon,  placed  them  with  iL  The  purpose  for  which  the  money  was  obtained  was  known 
to  the  two  other  parties,  but  do  other  oiBoer  of  ekher  bank  knew  anything  of  the  tna^ 
action.  The  paying  teller's  cash  was  pfodnced  lirf  the  cashier  to  (he  directoiv,  and 
counted  by  them  that  afternoon,  approved  and  returned  to  him.  The  next  morning  he 
committed  suicide,  the  check  was  presented  at  the  Merchants*  Bank  and  payment  re- 
fhsed.  ffeld,  that  the  Menfaants*  Bank  coold  not  hold  the  tnoney  as  agabiit  the  Atlantfo 
Bank,  and  were  liable  to  the  latter,  after  demand.  In  an  aotion  for  money  had  and 
received.    Biuelow  and  Mkerick,  JJ.  dissenting. 

Action  op  contract  to  recover  $95,000,  as  money  had  and 
received  by  the  defendants  to  the  plaintiffii'  use  on  the  26th  of 
March  1855^  with  interest  Writ  dated  May  Sd  1855.  Answer, 
that  the  defendants  never  received  the  moneys  and  did  not  owa 
it  or  any  part  of  it  to  the  plaintiffs. 

At  the  trial  before  BiffehWf  J.  it  appeared  that  the  sum 
sought  to  be  recovered  was  taken  from  the  Atlantic  Bank,  by  a 
fraudulent  conspiracy  between  Bichard  Ward,  teller  of  that 
bank,  Thomas  W*  Hooper,  paying  telleor  of  the  Merchants' 
Bankf  and  Augustus  S.  Peabody,  a  brokeri  to  cover  a  deficit  in 
Hooper's  cash,  which  was  about  to  be  counted,  and  was  need 
by  Hooper  for  that  purpose ;  and  that  befoie  it  was  vetomad 
Hooper  committed  suicide. 

Peabody  testified  as  follows :  ^  I  was  a  stock  and  exchange 
broker  in  Boston  firom  1845  till  September  1865.  On  Monday, 
the  26th  of  March  1855, 1  drew  a  check  on  the  Merchants'  Bank 
for  $25,000,  and  Thomas  W.  Hooper,  late  the  paying  teller  of 
that  bank,  wrote  across  its  face  the  words,  ^  Good.  T.  W.  Hooper, 
Teller.'  A  quarter  before  two  o^dock  on  the  same  day  I  ob- 
tained upon  this  check  firom  Bichard  Ward,  late  the  paying 
teller  of  the  Atlantic  Bank,  $25,000  in  bank  notes ;  $16,000  in 
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Atlantic  Bank  bills  of  (SOO  each,  and  the  reaidue  in  bills  of 
other  Boston  banks*  At  precisely  two  o^clock  on  the  same  day 
I  deliveored  them  to  Hooper  at  the  counter  of  the  Merchants' 
Bank.  I  waited  till  he  counted  the  bills  and  pronounced  them 
correct ;  I  then  saw  him  take  the  Atlantic  Bank  bills,  and  put 
them  into  a  strap,  which  he  marked  with  his  pen  and  ink; 
the  remainder  of  the  bills  he  put  into  another  strap,  which  he 
also  marked ;  both  of  these  packages  he  then  put  into  the 
drawer  in  which  he  kept  the  money  which  he  usaally  paid  out 
I  had  applied  to  Ward  for  the  money  at  Hooper's  suggestion. 

^*  On  the  previoas  Thursday  I  drew  a  similar  check,  and  at 
Hooper's  suggestion  applied  to  Ward  for  the  money  for  it,  stat* 
ing  to  him  that  they  were  going  to  count  Hooper's  cash  that 
day,  and  that  Hooper  wanted  to  know  if  he  would  let  him  have 
that  till  next  day ;  that  he  might  send  in  the  check  on  the  next 
day  and  he  would  pay  it,  and  the  Atlantic  Bank  should  not  lose 
any  credit  (specie  credit)  thereby*  Ward  then  gave  me  a  specie 
credit  for  $15,000,  and  $10,000  in  biUs,  which  I  carried  to  the 
Merchants'  Bank,  and  gave  to  Hooper ;  the  bills  I  saw  him  pat 
in  the  drawer ;  what  disposition  he  made  of  the  specie  credit  I 
don't  know.  The  next  day  (Friday),  being  in  the  Merchants' 
Bank  in  the  morning,  Hooper  said  to  me,  '  I  did  not  have  oc- 
casion to  use  that  money  yesterday,  and  you  had  better  take 
this  down  to  Mr.  Ward,'  handing  me,  at  the  same  time,  a  Mer- 
chants' Bank  specie  credit  for  the  same  sum  I  had  given  him 
the  day  previous,  and  the  balance  in  bills,  making  up  $25,000« 
This  amount  I  carried  to  the  Atlantic  Bank  and  gave  to  Ward. 
He  gave  me  back  my  check,  certified  by  Hooper,  which  I  carried 
to  the  Merchants'  Bank,  and  handed  to  Hooper,  as  a  voucher 
that  I  had  paid  it. 

*<  On  the  following  Monday  Hooper  sent  for  me  io  come  to  the 
bank,  and  said,  <  I  shall  want  that  money  to-day.'  I  took  a 
blank  and  filled  out  this  check,  and  handed  it  to  Hooper,  who 
returned  it  to  me,  with  the  words^  « Good.  T.  W.  Hoop^, 
Teller,'  written  upon  its  face.  I  then  went  to  the  Atlantic 
Bank,  and  handed  the  check  to  Ward,  and  said,  *They  are 
going  to  count  the  cash  to-day  at  the  Merchants'.  Mr.  Hooper 
45» 
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wants  that.'  Ward  handed  me  the  bilk,  which  I  carried  to  the 
Merchants'  Bank  and  gave  to  Hooper.  He  gave  me  no  receipt 
or  other  evidence  of  my  having  left  the  money.  I  did  not  speak 
to  any  one  at  the  Atlantic  Bank,  except  Ward,  in  regard  to  the 
check.  I  bad  no  bank  account  then  at  either  bank.  The  bank 
bills  delivered  by  me  to  the  Merchants'  Bank  were  not  in  pay-, 
ment  or  on  account  of  any  liability  of  my  own. 

^  I  had  no  conversation  with  any  officer  of  the  Merchants' 
Bank  till  the  following  day,  when  I  learned  of  Hooper's  death, 
and  immediately  went  to  the  Merchants'  Bank,  and  told  Mr. 
Haven  and  others  who  came  in,  I  think  directors  of  the 
bank,  all  the  circamstances  attending  getting  the  money  on 
the  check,  and  giving  it  to  Hooper.  Upon  my  telling  Mr.  Ha- 
ven there  were  two  checks  drawn  by  me  for  $25,000  each,  he 
said,  very  emphatically,  ^  The  bank  will  not  pay  them ;  when 
they  are  presented,  I  shall  give  instraotions  to  have  them  sent 
back  at  once;  Mr.  Hooper  had  no  authority  for  certifying 
checks.'  He  questioned  me  closely  as,. to  why  I  gave  the 
checks ;  what  representations  Hooper  could  have  given  me 
which  should  have  led  me  to  draw  the  checks.  He  said  that  he. 
was  sorry  I  did  so,  as  it  placed  me  in  a  bad  fix." 

Ward  testified  :  '^  I  was  teller  of  the  Atlantic  Bank  in  March 
1855,  up  to  the  29th.  I  received  this  check  from  Peabody  on 
the  26th  of  March  1855.  I  paid  the  money  for  it,  $25,000,  in 
bank  notes,  of  which  $16,000  were  in  bills  of  the  Atlantic 
Bank,  and  the  remainder,  $9000,  in  bills  of  other  Boston  banks. 
The  $25,000  were  owned  by  the  Atlantic  Bank.  I  took  the 
bank  bills  from  the  drawer  in  which  I  kept  the  money,  and  put 
the  check  into  the  drawer.  I  had  no  authority  from  the  presi- 
dent  or  directors  to  pay  this  check. 

''  I  let  money  go  on  a  check  like  this  on  the  Thursday  pre* 
vioos,  to  Peabody.  I  then  gave  him  $10,000  in  Atlantic  Bank 
bills  of  $500  each,  and  $15,000  in  a  specie  credit.  A  specie 
credit  is  a  slip  of  paper  on  which  is  written  the  name  of  the 
bank,  the  date  and  amount  of  the  credit  The  slip  is  headed 
with  the  name  of  the  bank,  and  not  signed.  The  next  morn* 
ing,  Friday,  Peabody  came  in  and  brought  me  $10,000  in  billsi 
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and  a  specie  credit  of  the  Merchants'  Bank  for  $15,000,  a  dif- 
ferent credit  I  cannot  recollect  whether  or  not  the  bills  were 
the  same.  The  transaction  of  March  23d  was  not  known  to 
the  president  and  directors  of  the  Atlantic  Bank. 

*^  It  was  ray  practice  to  make  a  list  of  bills  and  checks  against 
every  bank,  and  send  it  as  soon  as  I  could  after  the  bank 
opened.  The  Merchants'  and  Suflfolk  Banks  did  not  settle  in 
the  morning.  They  wonld  say  :  *  The  Atlantic  owes  ; '  and  the 
messenger  would  leave  the  list,  and  at  twelve  o'clock  we  would 
settle,  and  we  would  send  in  what  we  received  between  nine 
and  twelve.  If  they  sent  back  anything,  it  was  by  the  messen* 
ger  of  the  Atlantic  Bank.  It  is  the  duty  of  the  paying  teller  to 
make  up  the  account.  I  sent  a  list,  on  the  rooming  of  27th 
March,  to  the  Merchants'  Bank,  of  all  I  had,  except  the  check 
dated  the  26th  for  $25,000.     I  sent  checks,  bills,  &c 

«<  I  put  the  check  for  $25,000,  which  I  received  from  him  on 
the  26th  of  March,  in  the  drawer  with  the  ordinary  funds  of  the 
bank.  I  make  up  my  accounts  daily.  I  called  each  of  these 
checks  for  $25,000  money. 

"  On  the  27th  of  March  the  slip  or  list  from  the  Merchants* 
Bank  came  to  the  bank  before  ten  o'clock  in  the  morning.  It 
was  not  in  Hooper's  handwriting.  The  check  of  the  26th  of 
March  for  $25,000  was  sent  in  before  noon  to  the  Merchants' 
Bank,  with  my  second  list  and  $2,729.65  Atlantic  Bank  billS| 
which,  with  this  check,  made  the  accounts  even.  This  check 
came  back,  and  I  then  spoke  to  the  cashier  about  it,  and  by  his 
direction  I  gave  them  a  specie  credit  of  $25,000.  After  I  had 
given  the  credit,  I  took  the  check  to  the  cashier,  and  gave  it  to 
him.  This  was  before  twelve  o'clock.  The  first  that  the  presi- 
dent  or  directors  of  the  Atlantic  Bank  knew  of  this  check  was 
in  that  forenoon. 

^  I  heard  of  Hooper's  death  about  ten  o'clock  in  the  morning 
of  the  27th  of  March.  It  was  after  my  messenger  had  returned, 
and  not  from  him,  that  I  heard  of  it" 

Benjamin  Dodd,  cashier  of  the  Atlantic  Bank,  testified  : 
"  The  first  I  saw  of  the  check  of  March  26th  was  about  eleven 
o'clock  in  the  morning  of  the  27th.     I  had  no  knowledge  of  the 
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check  of  the  22d  of  March,  and  the  transactions  connected  with 
it,  nntil  dome  time  in  April.  Ward  had  no  authority  to  make 
any  loan  to  Peabody. 

"  Ward,  on  the  27th  of  March,  handed  me  the  check  dated 
March  26th  1855,  and  said  he  had  sent  it  up  and  it  came  back. 
I  handed  it  to  the  messenger  with  directions  to  go  np  and  de* 
mand  payment.  The  messenger  returned  the  check  unpaid, 
and  it  was  pat  in  the  hands  of  a  notary  and  protested  before 
two  o'clock  for  non-payment. 

Franklin  Haven  testified  :  ^'  I  am  the  president  of  the  Mer- 
chants' Bank,  and  was  in  March  1855.  Thomas  W.  Hooper 
was  paying  teller  of  the  bank  during  the  month  of  March 
1855.  The  words,  *  Good.  T.  W.  Hooper,  teller,*  written 
across  the  check,  are  in  his  handwriting.  Hooper  had  no  an* 
thority  in  behalf  of  the  Merchants'  Bank  to  make  it** 

"  We  count  our  cash  once  a  quarter,  in  accordance  with  an 
established  practice.  It  was  usual  to  give  notice  at  two  o'docki 
or  about  that  time,  to  the  teller  that  cash  was  to  be  counted,  so 
that  he  might  be  there.  On  the  26th  of  March  1855,  the  direc* 
tors  agreed  to  return  after  bank  hours  in  the  afternoon  and 
count  the  cash.  I  stated  to  Hooper  as  I  passed  out  of  the  bank, 
at  a  quarter  before  two  o^cIock,  that  the  cash  would  be  counted 
that  afternoon.  Hooper  was  the  first  teller ;  he  is  accountable 
for  all  the  cash.  His  cash  should  correspond  with  the  first 
bookkeeper's  balance.  I  returned  about  three  o^clock.  Hooper 
was  in  the  business  room.  We  counted  in  the  directors'  roonu 
I  took  all  the  checks  out  of  the  drawers  of  the  receiving  and 
paying  tellers  after  they  had  listed  them.  I  made  a  list  of  them* 
This  took  me  an  hour.  At  four  o'clock  Luke  Fay,  a  directori 
came  in.  No  director  had  been  in  meanwhile.  The  money 
was  brought  from  the  general  banking  room  into  the  directors' 
room  by  Stimpson,  the  receiving  teller.  The  bills  were  assorted 
in  packages  of  the  respective  banks.  I  noticed  and  was  an 
noyed  at  the  large  amount  of  Qrocerai'  Bank  bills  —  $73,0(X>, 
I  then  observed  two  packages  of  Atlantic  Bank  biUs :  one  of 
$16,000  in  bills  of  $500  or  $1000  each;  and  the  other  of 
$31,000.    The  amounts  did  not  attract  my  attention.    My  curi* 
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tnAty  was  exdted  by  IGinding  two  packages.  I  put  the  question 
to  the  oashier,  *  Why  there  fibould  be  two  packages  ? '  He  said 
he  did  not  know.  On  hearing  this,  Fay  asked,  *  Why  should 
it  be  known  outside  of  the  bank  that  the  cash  was  to  be 
counted  ? '  I  said,  <  Perhaps  one  of  the  directors  mentioned 
it'  He  saidy  *No;  it  did  not  come  from  them.'  Just  then 
Hooper  came  into  the  room,  and  I  put  the  same  question  to 
him  about  the  Grocers'  and  Atlantic  bank  bills.  This  was 
before  I  had  given  Hooper  back  his  cash.  To  my  question 
Hooper  replied,  *  I  took  part  of  the  Grocers'  bills  for  New  York 
funds.  A  part  of  the  Atlantic  bills  were  in  exchange  for  our 
bills.'  I  think  he  said  *  taken  of  Peabody.'  Bearing  in  mind 
what  Fay  had  said,  I  said  to  Hooper,  ^Haye  you  said  any- 
thing about  counting  the  money  ? '  He  replied,  ^'  No ;  you  did 
not  tell  me  till  jost  two  o'clock ;  I  had  no  opportunity  of  telling 
any  one.'  We  were  then  in  process  of  counting  the  money. 
The  checks,  bills  and  specie  were  found  to  agree  with  the  bal- 
ance of  cash,  as  stated  in  the  ledger.  I  then  pat  the  question 
to  the  cashier,  <If  he  had  erer  seen  anything  in  Hooper  that 
woald  lead  him  to  suppose  he  would  fevor  banks  or  brokers  ? ' 
He  replied,  ^  No ;  I  believe  him  to  be  a  strictly  honest  man.' 

"  The  cash  having  been  counted  and  found  correct,  Hooper 
was  called  in,  and  I  told  him  we  were  satisfied,  and  to  take  his 
money.  He  gathered  up  his  money,  put  it  into  the  trunks,  and 
locked  it  up  and  took  it  away.  I  remained  with  Fay  in  the 
directors'  room,  made  a  record  of  counting  cash,  and  Fay  and 
I  certified  it  in  the  directors'  record,  as  usual.  The  balance  of 
cash  is  verified  by  these  quarteriy  acconnts.  A  certificate  is 
made  by  directors  of  the  result  of  the  examination,  and  the  cash 
is  then  delivered  back  to  the  teller*  This  is  the  usual  course, 
and  was  done  at  this  time.  I  had  no  suspicion  of  his  integrity. 
I  had  no  suspicion  whaterer  that  these  biUs  were  not  all  the 
property  of  the  Merchants'  Bank.  I  had  not  the  slightest 
suspicion  that  they  were  obtained  by  fraud,  or  improper  deal- 
ing with  any  person  whatsoever.  The  delivery  oyer  to  Hooper 
was  precisely  as  usual.  I  don't  know  how  soon  be  left  the 
Sanking  room.    I  should  think  it  was  nearly  six  o'clock  when 


Digitized  by 


Google 


538       SUFFOLK  AND  NANTUCKET. 

Atlantic  Bank  v.  Merchanta*  Bank. 


I  made  the  record.  After  we  had  finished  with  Hooper  and 
delivered  him  back  bis  cash,  I  put  the  qaestion  to  Fay,  <  Who 
told  you  that  the  money  was  to  be  counted?'  He  replied, 
<  A  friend  of  mine  said  he  knew  that  I  was  coming  to  a  counts 
ing  of  the  cash  this  afternoon,  and  that  friend  did  not  care 
to  have  his  name  mentioned.'  I  said,  *•  Not  care  to  have  his 
name  mentioned?  What  did  be  say?'  Fay  replied  that  be 
said  he  knew  I  was  coming  to  conot  the  cash  that  afternoon, 
and  that  he  should  know  it  when  we  counted  it  agaia.  This 
was  the  first  Fay  said  on  the  subject,  except  to  ask  the  question 
why  it  should  be  known  that  the  cash  was  to  be  counted.  I 
then  said  to  Fay,  '  After  such  a  communication,  it  is  due  to 
the  bank  and  Mr.  Hooper  that  his  cash  should  be  counted  sud- 
denly.' Fay  said,  ^  Hooper  is  certainly  an  honest  man.'  1 
said,  <  I  do  not  doubt  it ;  but  such  a  statement  being  made,  it 
devolves  on  us  to  have  another  count  You  and  I  and  the 
cashier  will  count  his  cash  some  day  this  week.'  I  separated 
from  Fay  and  went  home,  not  having  any  suspicion  against 
the  integrity  of  the  teller.  I  most  certainly  should  not  have 
handed  the  cash  back  to  the  teller  if  there  had  been  a  deficit 
After  the  cash  was  handed  back  to  him,  he  was  left  with  its 
entire  control,  in  the  usual  way,  and  no  one  to  watch  him. 

"  The  next  morning  I  came  down  to  the  bank  a  little  earlier 
than  usual.  Hooper  was  just  entering  the  bank  when  I  arrived. 
I  said  to  Hooper,  <  I  want  to  speak  to  you.'  He  followed  roe 
into  the  directors'  room.  I  said,  *  Mr.  Hooper,  I  asked  you 
yesterday  if  you  had  told  any  one  that  the  money  was  to  be 
counted  ? '  He  said, '  No ;  I  told  you  I  bad  not.'  I  said,  <  Such 
a  communication  as  that  disturbed  me  a  little,  and  I  felt  that  I 
would  speak  to  you,  and  ascertain  if  you  had  named  it  to  any 
one.'  I  asked  why  it  should  have  been  alluded  to  outside  of 
the  bank.  I  told  him  I  put  great  confidence  in  him,  and  should 
be  satisfied  with  his  answer,  and  wished,  if  there  was  any 
trouble  in  his  private  affairs,  he  would  divulge  it  to  me^  He 
said  emphatically,  ^  The  cash  is  right  You  have  examined  it, 
and  know  that  it  is  right,  and  I  have  nothing  to  divulge.'  He 
reiterated  what  he  said  about  the  Grocers'  and  Atlantic  bills. 
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and  said :  '  I  told  you  how  those  bills  were  got ; '  and  I  told  him 
I  was  satisfied.  Hooper  then  said,  '  I  should  like  to  be  absent 
a  few  days  to  go  to  New  York.'  I  said,  *  Why  be  absent,  Mr. 
Hooper?  I  told  yon  I  would  be  satisfied  with  your  statement. 
I  don't  wish  you  to  go.'  He  replied,  that  it  had  been  his  inten- 
tion to  go  to  New  York  the  day  before  Fast,  and  be  absent  to 
the  end  of  the  week ;  and  he  should  feel  better  to  go  now  and 
come  back  at  the  end  of  the  week,  when  I  should  be  satisfied 
that  the  cash  was  right.  I  said,  *  I  don't  wish  you  to  go,  but 
do  as  you  please.  If  you  see  fit  to  go,  go,  and  deliver  your 
money  to  Mr.  Stimpson.'  He  then  said, '  You  and  the  directors 
have  put  great  confidence  in  me,  and  I  am  much  obliged  to  you 
for  it.'  I  did  not  displace  him.  I  then  turned  to  a  person  who 
had  been  waiting  for  me.  I  did  not  leave  the  directors'  room 
for  half  an  hour  after  Hooper  had  left  it  I  then  went  into  the 
banking  room,  and  saw  the  cashier  in  Hooper's  place.  I  had 
not  entertained  the  slightest  suspicion  of  Hooper's  integrity; 
and  his  emphatic  contradiction  had  given  me  the  utmost  con* 
fidence  in  him.  I  supposed  that  he  was  not  to  leave  the  bank 
till  the  close  of  business  hours  that  day,  and  then  come  back  on 
Friday  or  Saturday  and  resume  his  duties. 

"  The  check  for  $25,000  was  presented  to  the  Merchants' 
Bank  for  payment  when  I  was  present.  Payment  was  refused. 
It  was  replied, '  No  funds  to  pay  it ;  the  check  is  not  good ;  it 
is  a  fraud.'  I  cannot  say  what  the  words  used  in  reply  were. 
I  think  I  said  Hooper  had  no  authority  to  certify.  He  had  no 
authority.  We  paid  no  money  on  account  of  this  check.  A 
demand  for  the  money  was  made  on  the  9th  or  10th  of  April 
1855. 

<*  I  knew  afterward  that  Hooper  did  not  go  to  the  counter  on 
the  morning  of  the  27th,  but  he  had  full  authority  and  was 
directed  to  go  and  take  his  place  as  usuaL  Stimpson  took  his 
place  by  my  direction ;  the  fact  was  communicated  to  me  that 
Hooper  had  not  taken  his  place,  at  half  past  nine  o'clock.  I 
heard  of  Hooper's  death  before  half  past  ten  o'clock.  After  I 
heard  of  this,  Peabody  was  in  the  bank  that  morning.  He 
communicated  to  me  the  origin  and  the  transaction  of  the 
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check  of  $^,000,  dated  March  26th.  I  immediately  made 
known  hid  statement  to  the  directors.  I  referred  him  to  the  di< 
rectors  as  they  came  in,  to  make  his  statement  to  them." 

Luke  Fay  testified :  ^*  I  attended  the  counting  of  the  cash  on 
the  36th  of  March.  We  found  the  cash  all  right  I  did  not 
find  anything  or  see  anything  in  the  cash  which  led  me  to  dis- 
trust the  integrity  of  Hooper.  I  saw  the  ntoney  banded  back. 
If  I  had  had  the  slightest  suspicion  of  his  integrity,  or  had 
found  any  deficit,  I  would  n<tt  have  assented  to  the  delivery  of 
the  cash  back  to  the  teller." 

The  plaintiffs  offered  to  suitender  the  check  of  March  25th 
1855,  and  pat  it  on  file  for  the  protection  of  the  defendants. 

Upon  the  evidence  introdnced  by  the  plaintiffs,  (the  material 
parts  of  which  are  above  stated,)  the  defendants  offsring  none, 
the  case  was  taken  from  the  jury  and  reserved  for  the  deter- 
mination of  the  full  court;  with  an  agreement  that  the  court, 
drawing  snch  inferences  of  fact  as  a  jury  would  be  warranted 
in  drawing,  should  enter  such  judgment  as  the  law  required,  or 
Older  a  new  trial,  if  in  their  opinion  one  ought  to  be  granted 

The  arguments  were  made  at  November  term  1857. 

C.  B.  Goodrich  Sf  W.  K  P.  Washburth  for  the  plaintiffs. 

JS.  Choate  Sf  A*  IL  Piske^  for  the  defendants. 

Shaw,  C.  J.  The  amount  in  controversy  in  the  present  case 
is  sufficient  to  give  it  a  character  of  importance,  and  the  prin- 
ciples on  which  it  is  to  be  decided  require  careful  eonsideration. 
It  is  an  action  brought  by  one  regularly  incorporated  city  bank 
against  another,  to  recover  the  sum  of  $25,000,  which  it  is  al- 
leged by  the  plaintiffs  has  been  fraudulently  transferred  from 
their  own  possession  to  that  of  the  defendants,  and  the  latter 
have  no  right  in  equity  and  good  conscience  to  hold  it  against 
the  plaintiffs*  The  action  was  commenced  on  the  3d  of  May 
1855)  being  indebitatus  assmmpsU  for  the  abo^e  named  sum  and 
interest  thereon  The  answer  denies  that  the  defendants  owe 
the  amount  as  alleged. 

There  is  no  great  conflict  of  evidence  now  on  any  material 
point,  and  the  case  upon  the  evidence  is  substantially  this : 

Thomas  W.  Hooper^  who  was  the  paying  teller  of  the  Mer* 
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chants'  Bank,  was  a  defaulter  to  a  large  amount  He  was  the 
principal  teller,  and  had  the  immediate  charge  and  custody  of  the 
cash  funds  within  the  bank ;  and  other  oflBcers,  who  were  neces- 
sarily entrusted  with  cash,  accounted  with  him  daily.  In  theory 
therefore  he  had,  and  at  all  times  ought  to  have  in  his  ControL 
cash — that  is  always,  be  it  understood,  specie  or  bank  notes  — 
to  the  amount  which  he  would  appear  to  be  charged  with  by 
the  balance  of  the  bookkeeper's  account  That  balance  perhaps 
could  not  be  struck  till  the  close  of  each  day's  business,  because 
during  business  hours  each  day  the  balance  might  be  constantly 
shifting  by  the  passing  transactions. 

It  was  the  practice  of  the  directors  to  examine  and  count  the 
teller's  cash  occasionally,  ordinarily  as  often  as  once  a  quarter. 
The  purpose  of  this  examination  and  count  was  to  ascertain 
whether  any  cash  had  been  withdrawn.  The  teller  having  no 
occasion  and  no  authority  to  pay  or  receive  money  outside  of 
the  bank,  if  there  was  a  deficiency  it  must  be  attributed  to  fraud 
or  mistake,  and  it  would  afford  one  means  of  detecting  either 
On  Monday,  the  26th  of  March,  shortly  before  the  dose  of  bank 
hours,  the  president  gave  notice  to  Hooper,  the  teller,  that  he 
and  a  committee  of  the  directors  would  attend  that  afternoon  to 
examine  and  count  his  cash.  I'he  object  of  giving  this  notice 
was  that  he  might  be  there  with  his  keys,  ready  to  produce  the 
cash  as  called  for.  Short  as  the  time  was,  it  gave  Hooper 
an  opportunity  to  carry  into  effect  a  fraudulent  scheme,  by 
which  he  was  to  obtain  a  sum  of  money  to  place  with  his  own^ 
whilst  being  counted,  and  thus  fraudulently  to  conceal  from  the 
directors  a  knowledge  of  his  defalcation. 

A  conspiracy  had  been  deliberately  entered  into,  between 
Hooper,  the  defaulting  teller  of  the  Merchants'  Bank,  Ward, 
a  teller  of  the  Atlantic  Bank,  and  Peabody,  a  broker,  to  this 
effect;  that  Peabody  should  draw  a  check  on  the  Merchants' 
Bank,  where  he  had  no  funds,  for  (^26,000 ;  that  Hooper  should 
certify  it  to  be  "  good ; "  that  thereupon  Peabody  should  take  it 
to  Ward  at  the  Atlantic  Bank,  receive  $25,000  of  the  bills  of  the 
Atlantic  Bank,  or  other  cash  funds,  take  them  back  and  deliver 
them  to  Hooper,  to  be  placed  with  his  own  cash  funds,  and  be 
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counted  with  them,  as  his  own ;  after  they  had  been  bo  used, 
Hooper  was  to  deliver  back  the  like  amount  of  $25,000  to  Pea- 
body,  to  be  delivered  to  Ward,  and  replaced  with  the  funds  of 
the  Atlantic  Bank.  In  confirmation  of  this  conspiracy,  and  that 
it  was  deliberate,  it  appears  that  the  same  thing  had  been  acta* 
ally  practised  on  Thursday  of  the  previous  week,  when  Hooper 
had  notice  that  bis  cash  was  to  be  counted ;  but  that  notice  for 
some  reason  was  not  acted  on,  and  the  cash  was  not  counted ; 
the  $25,000  taken  from  the  Atlantic  Bank  in  the  manner  before 
stated  was  restored  to  them  by  Ward,  their  teller.  The  same 
thing  was  again  done  on  the  26th  of  March,  near  the  close  of 
bank  hours,  after  the  notice  to  Hooper,  that  his  cash  was  then 
to  be  examined.  Peabody  drew  the  check,  Hooper  certified  it 
"good,"  Peabody  carried  it  to  Ward  at  the  Atlantic  Bank, 
and  received  from  bim  $16,000  in  bills  of  the  Atlantic  Bank  and 
$9000  in  bills  of  other  banks,  carried  them  to  Hooper,  passed 
tbem  to  bim  over  the  counter  of  the  Merchants'  Bank,  and  they 
were  placed  by  Hooper  with  the  funds  of  that  bank,  of  whicb 
he  was  the  ordinary  keeper  within  the  bank.  Peabody  and 
Ward  both  knew  of  the  purpose  for  which  Hooper  wanted  the 
money  ;  and  it  was  the  understanding  between  all  of  them,  that 
th*^  money  was  the  next  morning  to  be  returned  to  Ward,  and 
replaced  with  the  funds  of  the  Atlantic  Bank,  as  had  been  done 
the  week  before,  when  taken  for  a  similar  purpose.  The  de- 
livery of  the  money  from  Ward  to  Peabody  was  without  the 
authority  or  knowledge  of  any  other  officer  of  the  Atlantic 
Bank. 

Pursuant  to  the  notice  given  by  the  president  of  the  Mer- 
chants' Bank  to  Hooper,  the  cash  of  that  bank  was  counted  on 
the  afternoon  of  the  26th  of  March,  by  Haven,  the  president, 
and  Fay,  one  of  the  directors.  The  above  $25,000  was  included 
and  counted  with  the  teller's  cash,  the  amount  was  found  to  be 
correct,  and  a  certificate  to  that  effect  was  made  and  entered  in 
\he  minutes  of  the  directors.  After  it  was  thus  counted,  the 
whole  amount  was  returned  to  Hooper,  who  put  it  into  his 
trunks,  locked  them,  and  returned  them  to  their  usual  places 
in  the  bank. 
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Daring  this  examination  the  suspicions  of  the  president  were 
somewhat  excited  by  finding,  as  he  thought,  an  unusual  amount 
of  the  bills  of  the  Grocers'  Bank,  and  by  finding  two  large  pack- 
ages of  Atlantic  Bank  bills,  and  he  questioned  Hooper  about  it, 
but  he  had  no  suspicion  at  that  time  of  Hooper's  dishonesty. 

During  the  same  afternoon.  Fay  stated  to  the  president,  that 
it  was  known  outside  the  bank  that  the  cash  was  to  be  counted 
that  afternoon  ;  and  Hooper  was  asked  if  he  had  said  anything 
about  counting  the  money  ;  and  he  said  he  had  not 

After  Hooper  had  received  back  his  cash  and  left,  some  con* 
versation  took  place  between  Fay  and  the  president,  in  which 
they  expressed  their  confidence  in  the  honesty  of  Hooper,  but 
their  surprise  at  the  singular  circumstance  that  it  should  be 
known  out  of  the  bank  that  the  cash  was  to  be  then  counted ; 
and  a  proposal  was  then  made  and  assented  to  have  to  another 
examination  as  soon  as  convenient,  suddenly,  that  is  without 
previous  notice  to  the  teller. 

In  consequence  of  these  feelings  the  president  determined  to 
speak  with  Hooper  the  next  morning.  He  went  to  the  bank 
earlier  than  usual,  a  little  before  the  ordinary  bank  hour  for 
opening.  Hooper  was  then  just  entering  the  bank ;  the  presi- 
dent wished  to  speak  with  him ;  and  they  went  into  the  direct 
tors'  room,  when  a  conversation  followed  which  is  thus  related 
in  the  president's  testimony :  **  I  said,  *  Mr.  Hooper,  I  asked  you 
yesterday  if  you  had  told  any  one  that  the  money  was  to  be 
then  counted.'  He  said,  *  No,  I  told  you  I  had  not'  I  said, 
'  Such  a  communication  as  that  disturbed  me  a  little,  and  I  felt 
that  I  would  speak  to  you,  and  ascertain  if  you  had  named  it  to 
any  one.'  I  asked  why  it  should  have  been  alluded  to  outside 
of  the  bank.  I  told  him  I  put  great  confidence  in  him,  and 
should  be  satisfied  with  his  answer^  and  wished,  if  there  was 
any  trouble  in  his  private  affairs,  he  would  divulge  it  to  me. 
He  said,  emphatically,  *  The  cash  is  right  You  have  examined 
it,  and  know  that  it  is  right,  and  I  have  nothing  to  divulge.' " 
Some  other  conversation  took  place.  Hooper  thanked  the  presi- 
dent for  the  confidence  the  directors  placed  in  him,  and  expressed 
a  wish  to  go  immediately  to  New  York,  where  be  had  been  in- 
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tending  soon  to  make  a  visit  Haven  discouraged  his  going  there, 
bat  told  him,  if  he  saw  fit  to  go,  to  go,  and  deliver  his  money 
to  Stimpson,the  receiving  teller  ;  not  expecting  however  that  he 
was  to  leave  before  the  close  of  business  that  day.  Haven  did 
not  displace  him,  and  entertained  no  suspicion  of  his  integrity 
Haven  did  not  go  into  the  banking-room  till  half  an  hour  after, 
and  then  saw  the  cashier  in  Hooper's  place.  After  the  counting, 
the  president  and  committee  would  not  have  handed  back  the 
cash  to  Hooper  if  there  had  been  a  deficit ;  it  was  handed  back 
to  him  and  left  in  his  entire  control,  in  the  usual  way,  without 
any  one  to  watch  him. 

It  appears  that  Hooper  did  not  take  his  place  in  the  bank 
room  the  next  morning,  and  before  half  past  ten  committed 
suicide. 

It  further  appears  that  on  the  27th,  after  the  death  of  Hooper 
by  suicide  had  become  known,  Peabody,  and  afterwards  Ward, 
went  into  the  Merchants'  Bank,  and  fully  disclosed  to  Haven 
and  other  directors  the  facts  and  drcumstances  under  which  the 
check  for  {25,000  had  been  drawn  by  Peabody,  and  certified 
"  good "  by  Hooper.  Haven  said  to  him,  that  Hooper  had  no 
right  to  certify  such  check,  and  the  bank  would  not  pay  it 

In  the  morning  of  that  day,  according  to  the  usual  practice  of 
Boston  banks.  Ward,  the  teller  of  the  Atlantic  Bank,  received 
from  the  Merchants'  Bank,  by  the  messenger,  the  $16,000  of 
their  own  bills,  and  the  $9000  of  bills  of  other  banks ;  and  Ward, 
in  his  ofi^cial  cap^^ity,  gave  the  Merchants'  Bank  credit  for  that 
amount,  together  with  some  few  other  bills.  This  was  befoie 
the  death  of  Hooper  was  known.  The  check  was  not  then  sent 
But  subsequently  the  check  was  sent  with  other  funds,  after  the 
death  of  Hooper  was  known,  but  before  twelve  o'clock.  The 
other  funds  were  received  by  the  Merchants'  Bank  and  credited, 
but  the  check  was  refused  payment,  and  subsequently  on  the 
same  day  protested  by  a  notary  public  for  nonpayment 

Perhaps  it  may  not  be  necessary  to  state  the  facts  more  par* 
ticularly ;  some  others  may  be  referred  to  hereafter. 

In  the  first  place,  it  is  obvious  that  this  sum  of  $25,000  in 
cash  —  bank  notes,  used  and  treated  for  most  purposes  as  cash, 
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in  the  same  manoer  with  specie-*- was  transferred  from  th^ 
plaintiff  bank  to  the  defendant  bank  by  means  of  a  gross  fraud 
and  conspiracy^  deliberately  formed,  carried  into  effect  by  three 
persons,  with  steady  parpose  and  perseverance,  attended  with 
as  much  criminality  and  turpitude  as  can  well  characterize  any 
transaction  where  rights  of  property  only  are  violated.  Hooper, 
the  paying  teller,  intrusted  with  the  actual  custody  of  the  whole 
cash  of  the  Merchants*  Bank,  was  under  an  old  defialcation 
which  he  designed  fraudulently  to  conceal ;  Peabody,  a  broker, 
and  Ward,  a  confidential  oflicer  of  the  Atlantic  Bank,  entered 
into  a  fraudulent  conspiracy  with  Hooper,  with  a  full  knowledge 
of  his  criminal  purpose,  to  enable  him  to  conceal  this  defalca^ 
tion  from  his  employers,  first  by  abstracting  the  funds  of  the 
Atlantic  Bank  by  an  embezzlement  amounting  to  larceny,  and 
subsequently  to  defraud  the  Merchants'  Bank  by  a  similar  em- 
bezzlement to  be  practised  by  Hooper.  It  is  immaterial  to  any 
question  here,  who  of  these  pcurties  was  the  first  to  propose  the 
scheme,  or  what  motive  personally  actuated  them  respectively ; 
they  each  knew  of  the  criminal  purpose,  and  each  contributed 
in  his  own  measure  to  accomplish  it  It  was  a  criminal  con- 
spiracy to  do  an  unlawful  act  by  unlawful  means.  The  first 
act  was  that  of  Hooper,  in  indorsing  Peabody'e  check. 

The  next  consideration  is,  that  by  means  of  this  fraqd  the 
money  was  taken  from  the  Atlantic  Bank,  without  their  au- 
thority, and  for  which  they  received  no  consideration,  and  went 
directly  into  the  cash  funds  of  the  Merchants'  Bank,  for  which 
they  paid  no  consideration  ;  unless  it  was  to  be  deemed  a  lawful 
payment  of  Hooper's  defalcation,  which  we  shall  consider  after- 
wards. 

It  was  the  property  of  the  plaintiffs  when  it  left  their  bank ; 
the  guilty  agents,  including  Hooper,  with  full  knowledge  of  the 
fraud,  could  acquire  no  title  to  it  against  the  plaintiffs ;  Hooper 
could  therefore  give  no  title  to  the  bank,  as  of  right;  nor  could 
the  bank  hold  the  bills  as  negotiable  securities,  transferable  by 
delivery,  taken  for  a  good  considaration  and  in  the  ordinary 
course  of  business,  nor  as  money,  without  some  consideration 
paid.  It  appears  therefore  to  be  the  ordinary  case  where  one 
46  • 
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party  has  received  money,  the  property  of  another,  which  right* 
fully,  equitably  and  in  good  conscience  he  cannot  hold,  and 
therefore  the  action  of  assumpsit  for  money  had  and  receiTed 
will  lie  for  it. 

It  may  be  proper  to  consider  whether  money  had  and  received 
is  the  proper  remedy,  or  whether  the  action  should  have  been 
in  tort  for  the  conversion  of  the  bank  bills.  It  appears  that 
$16,000  of  the  $25,000  taken  from  the  Atlantic  Bank  was  their 
own  bills.  Had  these  been  new  bills,  never  issued  by  the  bank, 
a  scruple  might  arise,  whether  the  bank  without  having  deliv- 
ered them  would  be  bound  as  contractors.  It  is  said  that  on 
this  ground  the  Bank  of  England  never  issue  a  bill  the  second 
time,  but  take  it  up  and  cancel  it.  But  here  it  is  the  universal 
custom  of  all  banks  to  issue  the  same  bills  ioties  guoHes  ;  so  that 
when  a  bank  bill  duly  executed  is  abroad,  in  the  hands  of  a  bona 
fide  holder,  the  law  will  presume  that  it  has  been  issued  by  the 
bank,  and  hold  them  to  pay  it  Stealing  or  embezzling  from  a 
bank  their  own  notes,  duly  executed,  and  kept  as  cash  to  be  paid 
out  whenever  the  bank  has  occasion  to  make  payment,  has  the 
same  injurious  consequences  of  defrauding  the  bank,  as  the  tak- 
ing of  the  bills  of  other  banks  held  by  this  bank;  and  the  impos- 
sibility of  identifying  such  notes,  when  out,  as  notes  thus  stolen, 
leads  practically  to  the  same  result.  Where  the  question  is  of  an 
intent  to  defraud  the  bank  themselves,  and  also  to  defraud  other 
persons,  stealing  from  a  bank  their  own  notes  is  to  be  consid- 
ered an  offence  of  the  same  character  as  that  of  stealing  the 
notes  of  other  banks*  We  do  not  perceive  therefc»re  that  any 
distinction  can  be  made  between  the  $16,000  and  the  $9000. 
And  the  court  are  of  opinion  that  as  the  bills  in  question  were 
used  and  treated  as  money,  and  are  now  daimed  to  be  held  by 
the  defendants  as  their  own  cash,  the  case  comes  within  the 
general  rule,  that  when  bank  bills  are  delivered  as  money  and 
received  as  money,  they  may  be  considered  as  money  for  the 
purposes  of  remedy,  and  that  averments  of  money  had  and  re- 
ceived, money  paid,  money  laid  out  and  expended,  may  be  sus- 
tained by  proving  such  payment  in  bank  bills,  in  the  same 
manner  as  if  paid  in  specie.     Where  money  in  bills  was  e& 
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farnsted  to  a  carrier  who  lost  it  at  play,  it  waa  held  that  the 
owner  might  recover  the  amount  of  the  winner,  in  an  action  for 
money  had  and  received.  Maion  .  v.  Watte,  17  Mass.  660. 
Cummings  v.  NoyeSy  10  Mass.  433.  Whitwell  v.  Vincent^  4 
Pick.  449. 

It  is  a  well  settled  maxim,  that  where  chattels  have  been  taken 
without  title,  and  converted,  so  that  the  owner  might  maintain 
trover,  if  mt>ney  has  been  received  for  them,  he  may  waive  the 
tort  and  maintain  assumpsit  for  the  money.  It  seems  to  follow 
that  when  the  thing  taken  without  title  and  converted  is  itself 
an  article  which  is  ordinarily  regarded  as  money,  this  action 
will  lie* 

It  is  therefore,  we  think,  to  be  considered  in  the  same  light  as 
if  by  the  same  means  they  had  obtained  the  money  from  the 
Atlantic  Bank,  and  transferred  it  to  the  Merchants'  Bank,  in 
bags  of  current  specie. 

But  further,  it  seems  to  us  that  these  views  are  rendered  en- 
tirely unnecessary  by  the  feet,  that  before  either  bank  had  notice 
of  the  fraud,  by  which  these  bills  passed  from  the  possession  of 
the  one  to  the  other,  the  Merchants'  Bank,  by  their  authorized 
officers,  presented  all  the  bills,  as  well  the  $16,000  of  Atlantic 
Bank  bills,  as  the  $9000  of  the  others,  to  the  Atlantic  Bank,  and 
received  payment  for  them.  It  follows  therefore  that  whether 
the  defendant  bank  received  these  bills  rightfully  or  wrongfully, 
with  or  without  valid  title,  they  presented  them  to  the  plaintiff 
bank,  and  received  of  them  the  full  amount  in  cash ;  so  that  if 
the  defendants  are  responsible  in  any  form,  it  is  strictly  for 
money  had  and  received. 

We  have  said  that  this  money  came  into  the  possession  and 
under  the  control  of  the  Merchants'  Bank  without  any  consider- 
ation passing  from  them,  unlessj  as  it  is  argued  on  the  part  of 
the  defendants,  it  was  received  in  payment  of  a  debt  due  them 
fifom  Hooper.  The  argument  is  this  :  that  Hooper,  being  under 
a  defalcation  to  a  large  amount,  which  he  had  kept  concealed* 
obtained  the  money  firom  the  Atlantic  Bank,  and  placed  it  in 
the  Merchants'  Bank,  by  way  of  payment  of  such  balance,  and 
that  it  is  immaterial  to  the  bank  how  he  acquired  the  money  to 
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pay  them  with,  eveij  if  by  firaad,  if  the  bank  did  not  know  or 
participate  in  it  But  if  the  law  were  so,  this  argument,  in  out 
opinion,  cannot  be  sustained  by  the  facts. 

Whether  the  transfer  of  a  sum  of  money,  from  one  party  to 
another,  operates  as  a  payment  of  an  existing  debt  or  duty,  de- 
pends upon  intention,  and  tba  intention  of  both  parties.  Such 
intention  may  often  be  implied  from  their  relations  and  other 
circumstances.  But  it  must  exist.  The  bank  could  have  no 
suob  intention,  because,  if  there  w^s  any  defalcation,  it  was  not 
known  tp  them*  and  ^oy  intent  to  receive  this  money  in  pay* 
ment  of  such  defalcation  is  pegatived. 

There  was  no  payment  in  fact,  no  delivery  of  money,  ^ctuM 
or  constructive,  from  the  hand  or  power  of  the  one  to  that  of 
the  other.  Hooper,  by  clandestinely  placing  it  with  other  funds 
of  the  bank  in  his  own  possession,  for  the  purpose  of  deceiving 
the  bank,  did  not  part  with  the  control  over  it;  it  was  still  in 
his  own  power.  Passing  it  to  the  /committee,  for  the  special 
purpose  of  being  counted  as  the  bank's,  not  as  his,  indnoing 
them  by  fraud  to  belLsve  that  it  was  the  bank's,  and  thereby  pre- 
cluding them  from  any  infer^nc<3  or  suspicion  that  it  was  his, 
was  no  act  pf  transfer  from  Hooper,  and  could  be  accompanied 
by  no  intent  to  receive  it  as  payment.  Hooper's  presenting  that 
sum  of  money  to  the  committee  for  that  purpose  was  a  signifi- 
cant declaration  on  his  part,  that  it  was  all  money  which,  as 
their  officer  and  agent,  he  had  received  as  their  due,  in  the  reg- 
plar  course  of  their  business ;  aqd  although  this  was  a  gross 
falsehood,  it  shows  the  state  of  mind  in  which  their  officers  re- 
ceived and  examined  his  money  and  returned  it,  and  precludes 
the  idea  that  they  repeived  it  in  payment. 

But  in  truth  it  was  npt  the  int^tion  of  Hooper  to  transfer  the 
money  to  the  bank,  for  their  own  ffse,  in  satisftiction  and  dis- 
charge of  the  sum  due  them  in  consequence  of  his  prior  defalca- 
tions. It  was  intended  to  deceive  them  by  exhibiting  these  bills 
pf  which  he  himself  was  the  keeper,  and  it  was  with  the  expec- 
tation and  intent,  as  soon  aa  that  object  was  accomplished,  to 
deliver  them  back.  Such  a  transaction  could  no  more  cancel  and 
pay  a  debt  than  the  exhibition  of  the  same  amount  in  eounter 
feit  bills. 
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If  it  was  a  payment,  it  discharged  Hooper  and  bis  sureties 
from  all  liability  for  sach  defalcation,  which,  as  it  seems  to  us, 
cannot  be  pretended. 

Had  this  money  been  found  in  the  custody  of  Hooper,  on  ex- 
amining his  cash  after  bis  death,  and  nothing  had  been  shown 
as  to  the  mode  in  which  it  had  been  acquired,  it  might  have 
been  presumed  to  have  been  received  by  Hooper,  in  his  official 
capacity,  for  a  valuable  coni»ideration,  in  the  due  and  ordinary 
course  of  business,  in  which  case  it  might  well  have  been  {nre- 
sumed  to  be  the  property  of  the  bank.  Such  possession  under 
Bach  circumstances  might  have  been  a  prima  facie  title.  But 
here  there  is  no  room  for  these  presumptions.  The  proof  is,  that 
it  did  not  come  into  the  possession  of  Hooper  in  his  oflScial  ca- 
pacity, in  the  ordinary  course  of  business;  but  was  procured  and 
placed  there  by  his  fraud 

If  the  act  of  the  president  and  Fay,  io  examination  of  the 
money,  is  relied  on,  as  an  admission  on  the  part  of  the  bank 
that  Hooper  had  accounted  for  a]I  the  cash  entrusted  to  him, 
and  that  the  certificate  entered  on  the  book?  was  a  discharge  to 
him  ;  the  answer  is,  that  icertificate  was  obtained  by  fraud  and 
cannot  affect  the  l^ank;  and  further,  that  examination  was  made 
alio  intuitu  ;  it  was  not  an  accounting,  it  was  simply  an  exam- 
ination, and  the  whole,  when  examined  and  certified,  was  rede- 
livered to  Hooper,  and  remained  in  his  custody  till  the  next  day. 
In  consequeijce  <tf  his  suspicious  conduct  that  morning,  and  his 
almost  immediate  death  by  suicide,  other  officers  of  the  bank 
were  put  into  possession  of  the  bills  thus  left  by  him. 

The  argument  is,  that  by  the  production  of  the  money  to  the 
committee,  as  and  for  his  balance,  and  by  the  certificate  of  the 
committee,  the  property  and  right  to  the  money  vested  in  the 
bank.     But  the  answer  is,  that  it  was  not  produced  as  and  fo 
Dis  balance ;  neither  party  had  any  such  relation  in  view. 

If  the  defalcation  of  Hoopier,  wbieb  was  then  not  known  to 
the  bank,  but  which  is  now  knowQ  to  have  then  existed,  was 
not  discharged  by  the  production  and  exhibition  to  the  commit- 
tee of  these  bills,  then  no  consideration  passed  from  the  defend- 
ants to  Hooper,  or  any  one  else,  as  the  price  of  these  bills,  and 
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the  defendants  acquired  their  possession  of  them  without  con- 
sideration. 

There  is  however  another  aspect  in  which  the  case  may  be 
considered,  not  essentially  varying  from  the  foregoing,  but  which 
may  bring  into  view  another  legal  element,  that  of  knowledge 
of  the  fraud. 

Undoubtedly  the  law  intends,  for  wise  considerations,  to  ^ve 
the  highest  degree  of  credit  to  negotiable  securities,  payable  on 
time  not  yet  expired,  taken  for  valuable  consideration,  in  the 
usual  course  of  business,  without  notice  of  any  antecedent  firaud 
or  want  of  title  which  would  vitiate  them,  the  reasons  for  which 
are  very  strong  and  quite  satisfactory.  Wheeler  v.  Gfuildy  20 
Pick.  545. 

The  credit  given  to  bank  bills  in  ordinary  circulation  is 
still  higher,  and  the  actual  possession  will  be  accompanied  by  a 
presumption  of  good  title.  The  presumption  perhaps  is  not  so 
strong  when  bank  notes  are  collected  in  lai^e  sums,  and  in  the 
dealings  of  banks  with  them.  Still,  the  presumption  in  either 
case  is  one  of  fact,  and  may  be  rebutted  by  evidence.  And  it 
will  be  rebutted  in  a  case  where  the  owner  of  bank  bills  proves 
that  certain  bills  owned  by  him  have  been  obtained  firom  him 
by  theft  or  fraud,  and  have  passed  from  the  fraudulent  possessor 
to  the  defendant  with  knowledge  of  the  fraud,  and,  if  they  have 
passed  through  the  hands  of  several  persons,  that  each  had 
knowledge  of  such  fraud.  The  holder,  with  the  full  benefit  of 
the  presumption  of  fact  that  he  has  a  good  title,  cannot  hold  it 
against  one  who  can  prove  a  prior  good  title,  not  rightfully  trans- 
ferred to  any  one,  though  without  such  notice  he  would  have 
held  it.  For  the  application  of  this  principle,  actual  notice  is 
not  necessary  ;  constructive  notice  is  sufficient.  In  the  present 
case,  there  is  not  the  slightest  ground  to  suspect  that  the  presi- 
dent or  any  officer  or  director  of  the  Merchants'  Bank  had  any 
actual  notice  of  the  fraud  by  which  Hooper  obtained  these 
bills  from  the  Atlantic  Bank,  or  that  he  obtained  them  at  all. 
They  had  no  knowledge  of  his  defalcation  till  after  his  death, 
when  they  obtained  a  knowledge  of  the  facts  from  Peabody  and 
Ward. 
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Had  they  constructive  notice  ?  A  bank  is  a  corporation  which 
can  only  act  by  agents ;  all  the  transactions  of  the  bank,  in  buy- 
iHg  or  selling,  borrowing  and  lending,  every  act  by  which  they 
can  convey  property  or  acquire  it,  must  be  done  by  agents. 
When  any  one  of  these  transactions  is  of  such  a  character,  that 
false  representations,  practice  of  fraud,  or  knowledge  of  fraud 
practised  by  another,  would  avoid  the  transaction,  if  done  by  an 
individual,  it  will  equally  afifect  a  corporation,  if  done  or  had  by 
the  agent  in  the  same  transaction  for  a  corporation.  Suppose  a 
corporation  have  occasion  to  obtain  insurance,  and  the  agent 
who  negotiates  it  makes  false  representations,  which  would  ren- 
der the  policy  void,  if  made  for  himself;  it  will  render  it  void 
as  a  contract  with  the  corporation  his  principals;  they  will  be 
affected  with  constructive  notice.  So,  if  a  bank  should  have  oc* 
casion  to  buy  a  horse  for  their  messenger,  and  authorize  him  to 
buy  one,  and  the  agent  should  find  one  to  his  liking,  and  in 
negotiating  about  the  purchase,  should  be  informed  that  another 
inan  claimed  that  the  horse  had  been  obtained  from  him  by 
fraudulent  representations ;  it  would  be  constructive  notice  of 
such  claim  to  the  bank. 

In  the  present  case,  treating  these  notes  obtained  from  the 
plaintiffs  in  the  most  favorable  view,  either  as  bank  bills,  or  ne- 
gotiable securities  not  discredited,  or  as  specific  property,  the 
court  are  of  opinion  that  the  only  title  acquired  in  them  being 
through  the  agency  of  Hooper,  his  knowledge  of  the  fraudulent 
title  under  which  he  acquired  and  held  them  was  constructively 
the  defendants'  knowledge,  and  they  cannot  hold  them  against 
the  true  owners. 

Here  the  first  step  was  an  official  act  of  Hooper,  the  paying 
officer  of  the  bank,  certifying  that  Peabody's  check  was  good. 
It  has  been  held,  that  a  bank  teller  has  no  power  to  bind  the 
bank  by  such  a  certificate,  even  if  the  fact  is  true  when  the 
check  is  presented ;  so  that  if  not  then  paid,  and  other  checks 
come  in  and  the  fiind  is  paid  out  on  them,  the  holder  of  such 
check  has  no  remedy  against  the  bank.  Mussey  v.  Eagle  Bank^ 
9  Met  306. 

But  in  the  present  case,  it  was  a  formal  assertior  under  his 
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official  signature  to  a  stopenrfous  falsehood.  This  was  done  to 
enable  his  guilty  associates  to  make  use  of  what  appeared  to 
them  perhaps  to  be  the  credit  of  the  bank.  Possibly  Ward 
believed  that  this  was  a  good  security,  by  means  of  which  he 
could  realize  the  money  from  the  Merchants*  Bank,  and  replace 
that  of  which  he  was  defrauding  his  employers.  At  all  events, 
we  cannot  say  that  without  the  intervention  of  this  ofiiciai  act 
the  fraudulent  teller  could  have  obtained  the  money  he  did.  It 
Was  solely  through  the  agency  of  Hooper,  that  the  defendants 
acquired  any  title  to  the  bills,  or  any  possession  of  them.  The 
whole  transaction ;  his  falsehood  to  the  officers  in  saying  that 
he  told  nobody  that  the  money  was  to  be  counted  that  day, 
after  he  bad  notice  from  the  president ;  when  the  evidence  shows 
that  this  guilty  machinery  was  all  put  in  motion  by  notice  to 
bis  guilty  associates ;  all  these  circumstances  show  how  deeply 
conscious  Hooper  was  of  a  guilty  purpose.  If  notice  to  the 
agent  was  constructive  notice  to  the  bank,  then  the  bank  took 
these  securities  under  an  invalid  title,  which  cannot  prevail 

Some  cades  were  cited  to  show  that  where  an  agent  has  be- 
come indebted  to  his  principal,  and  pays  the  balance  in  current 
money,  the  principal  can  hold  the  money,  although  obtained  by 
fraud.  This  may  well  be  conceded  to  be  good  law,  when  the 
money  obtained  by  fraud  is  not  obtained  by  the  exercise  of 
such  agency,  the  agent  makes  no  contract  in  behalf  of  his  prin- 
cipals, and  they  take  nothing  and  claim  nothing  through  his 
fraud. 

It  was  contended  by  the  defendants,  that  the  plaintiff  had 
waived  their  right  to  proceed  against  the  defendants,  and  had 
affirmed  the  doings  of  Ward,  in  taking  and  claiming  payment 
of  the  check.  But  we  see  nothing  itl  the  evidence  to  warrant 
this  conclusion.  No  notice  was  had  of  the  fraud  Until  after  the 
$35,000  in  bills  had  been  sent  from  the  Merchants'  Bank  to  the 
Atlantic  Bank,  and  paid  by  the  latter.  That  is,  they  were  re- 
ceived and  credited  to  the  Merchants'  Bank,  but,  according  to 
custom,  no  settlement  was  made.  Before  twelve  o'clock,  but 
after  Hooper's  death,  Ward  made  out  another  list,  including  the 
$35,000  cbedlE,  with  a'  few  thousand  dollars  in  bUs,  to  pay  the 
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balance  due  the  Merchants'  Bank*  It  catne  back  by  the  mes^ 
aenger,  rejecting  the  check ;  by  which  their  balance  of  $25,000 
still  remained  due,  which  the  check,  if  good,  would  have  can- 
celled. Then  the  cashier  told  Ward  to  give  them  specie  credit 
instead  of  the  check.  The  specie  credit  was  not  given  in  satis* 
faction  of  the  cheek,  bnt  of  a  general  balance  dne  from  the  At« 
lantic  Bank  to  the  Merchants'  Bank.  This  was  no  confirmation 
of  the  act  of  Ward  in  taking  this  check. 

So  of  the  presentation  of  the  check  for  payment.  It  was 
handed  to  the  Atlantic  Bank  by  Ward  as  a  vaJid  security  for 
what  it  pnxported  to  be,  a  check  by  Peabody  on  the  Merchants' 
Bank.  The  only  proper  course  for  the  plaintiffs  was  to  present 
it,  and  leave  it  for  the  defendants  to  determine  whether  they 
wonld  pay  it  or  not ;  and  the  protest  was  of  no  other  effect  than 
to  get  evidence  of  the  presentment  of  the  check  for  payment, 
and  the  refusal  of  the  defendant  bank  to  pay  it 

If  the  plaintiffs  had  acquired  a  right  of  action,  there  was  no 
waiver  in  not  bringing  it  immediately.  Nothing  done  or  fore* 
borne  by  them  was  the  cause  of  any  loss  or  inconvenience  to 
the  defendants,  and  no  act  is  shown  waiving  any  right 

A  case  was  cited  after  the  argument,  which  in  its  facts  bears 
snch  a  resemblance  to  the  present,  that  it  seenlis  to  deserve  a 
separate  consideration,  thoagh  upon  a  careful  examination  it 
appears  to  ns  to  have  been  decided  upon  a  principle  not  incon* 
sistent  with  those  adopted  in  this  case.  Ingraham  v.  Maine 
Bank,  13  Mass.  20a 

In  order  to  compare  the  two  cases,  it  is  neoessary  to  considei 
who  were  the  parties,  and  what  was  the  question  in  the  case 
cited.  It  was  a  question,  whether  the  sureties  for  the  cashier's 
good  behavior,  on  a  bond  given  on  the  1st  of  June,  were  liable 
for  the  delinquency  complained  of«  The  cashier  was  delinquent 
before  the  1st  of  June,  and  so  continued  to  October,  when  an 
examination  of  his  cash  was  made  by  the  directors.  To  meet 
this,  the  cashier  officially  drew  cheeks  on  other  banks,  received 
the  money  and  placed  it  with  his  own,  but  did  not  Credit  those 
:>ther  banks  with  the  amount ;  his  cash  therefore  appeared  right 
After  the  examination^  he  paid  those  other  banks  out  of  the 
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funds  of  his  own  bank,  bo  that  the  transaction  did  not  appeal 
on  the  books  of  his  own  bank,  and  his  deficit  in  fact  stood  as 
it  did  before  the  1st  of  June,  when  the  bond  was  given.  The 
question  was,  whether  at  the  time  of  the  removal  of  the  casbier, 
soon  after  this  last  transaction,  the  deficit  then  existing  was 
chargeable  to  the  obligors  of  the  bond  given  on  the  let  of  June. 
There  the  money  was  borrowed  of  other  banks  by  the  cashier, 
in  his  official  capacity,  and  under  his  general  authority,  to  bind 
bis  bank  by  drafts,  and  they  were  responsible  to  those  other 
banks,  although,  in  the  particular  case,  without  any  special  au« 
thority,  or  any  exigency  of  the  bank  requiring  it  This  might 
have  been  an  act  of  misconduct  on  his  part,  though  it  would 
not  impair  the  right  of  the  banks  with  whom  he  dealt ;  unless 
his  unlawful  purpose  was  known  to  them,  which  was  not  BUg« 
gested.  The  money  thus  raised  by  their  cashier  on  their  crediti 
and  mingled  with  their  cash,  was  their  property  in  all  respects ; 
nobody  could  claim  it  by  any  prior  title.  The  cashier's  delin- 
quency on  that  occasion  consisted  not  in  drawing  the  money, 
but  in  failing  to  credit  it  to  the  bank  from  which  it  was  drawn, 
in  order  to  deceive  and  mislead  his  employers.  Not  having 
treated  the  banks  of  which  he  borrowed  the  money  as  credi* 
tors  of  his  bank,  he  regarded  the  drafts  practically  as  a  per^ 
sonal  loan  to  himself.  When  therefore  he  afterwards  took  the 
funds  of  his  bank  to  pay  those  drafts,  it  was  done  to  carry 
out  his  fraud,  to  cancel  his  own  debt ;  it  was  an  unlawful  em- 
bezzlement, of  the  character  of  larceny,  practised  then,  and  a 
violation  of  his  duty,  amounting  to  a  breach  of  the  bond  given 
on  the  1st  of  June,  so  that  the  sureties  on  that  bond  were  liable. 
The  opinion  of  the  court  is  very  short,  and  does  not  fully  ex- 
press the  grounds  on  which  the  judgment  was  rendered*  The 
court  say,  that  though  a  deficit  existed  before  the  execution  of 
this  bond,  and  might  have  been  covered  by  an  antecedent  bond, 
yet  the  taking  of  money  afterwards,  to  pay  what  he  bad  thus 
(clandestinely)  borrowed,  was  also  a  breach  of  the  condition  of 
this  bond.  "  For  the  money,  when  placed  in  the  vaults  became 
the  property  of  the  defendants  "  (the  bank) ;  <^  and  the  transac- 
tion cannot  be  distinguished  from  an  actual  payment  fit>m  hii 
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owQ  funds  to  supply  the  defalcation,  and  a  removal  afterwards 
of  the  funds  of  the  bank  without  the  consent  of  the  defend* 
ants." 

It  is  upon  thb  last  paragraph  of  the  judgment,  that  we  think 
it  necessary  to  remark.  In  that  case,  undoubtedly  the  money 
was  the  property  of  the  bank,  raised  on  their  credit,  and  placed 
with  their  funds.  Besides  that,  as  against  the  cashier,  and  those 
responsible  for  him,  it  was  so  far  the  property  of  the  bank,  that 
he  would  be  estopped  to  deny  it,  and  as  against  them  it  would 
be  the  property  of  the  bank.  To  take  an  illustration  from  the 
present  case,  suppose  Hooper  had  bad  a  secret  hoard  of  his  own 
outside  the  bank,  and  had  procured  from  that  $25,000  and 
placed  it  with  his  own  for  the  examination  of  the  committee, 
and  they  for  some  cause  had,  after  counting  it,  withheld  it  and 
not  returned  it  to  him,  he  could  not  have  reclaimed  it ;  as  against 
him  the  property  would  be  held  theirs.  But  if,  instead  of  such 
hoard  of  bis  own,  he  had  fraudulently  obtained  it  of  another  per- 
son, it  would  not  be  theirs,  in  a  true  and  proper  sense,  that  is, 
by  a  good  and  indefeasible  title.  But  what  is  more  decisive  of 
the  correctness  of  the  judgment  in  that  case  is  this :  The  court 
intimate  that  the  facts  taken  together  would  perhaps  prove  a 
breach  of  both  bonds,  that  anterior  and  that  subsequent  to  the 
1st  of  June ;  and  probably  they  would.  In  that  case,  the  breach 
by  the  prior  misconduct  would  have  caused  no  damage  to  the 
obligees,  because  by  some  means,  right  or  wrong,  the  loss  ooca* 
sioned  by  it  would  have  been  repaired,  and  the  judgment  must 
have  been  for  nominal  damages  only.  Whereas  the  breach  by 
the  subsequent  misconduct,  in  wrongfully  withdrawing  the  funds 
of  the  bank,  was  the  very  breach  by  means  of  which  the  obligees 
sustained  their  loss;  and  it  was  no  answer  by  the  obligors  on 
that  bond,  that  the  misconduct  of  the  cashier  originated  prior  to 
the  bond  given  by  them. 

In  the  last  clause  the  court  say,  **  the  transaction  cannot  be 
distinguished  from  an  actual  payment  fipom  bis  own  funds." 
This  shows  how  necessary  and  important  it  is,  in  construing 
judicial  decisions,  to  consider  them  as  made  with  a  tacit  refer- 
ence to  the  subject  matter,  and  the  &cts  and  circumstances  of 
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eack  case,  aod  with  the  lioutations  uskd  qiiabficatioDft  implied 
thereby.  The  court  Bay,  tbe  money,  wbeo  placed  in  the  Tanlts 
by  tbe  cashier,  became  the  property  of  the  bank.  True,  it  did 
in  that  case,  and  w<iiild  in  «U  eases  aa  againat  tbe  cailuer  who 
bad  so  placed  it  fior  sacb  pufpose ;  but  they  do  not  mean  to  aaj 
tfattt  his  placiog  it  there,  howey^  acqukred,  would  make  it  abao* 
iotely  tbe  batik's,  to  all  porpoaes;  the  fimitation  was  not  ex« 
ptesaed,  becanse  not  necessary  in  that  case.  So  ^  the  traxwao* 
tioD  cannot  be  distinguished  from  an  actual  payment  in  hia  own 
fiitids>''  was  true  as  to  that  case,  and  with  a  Tiew  to  the  jndg» 
ment  to  be  there  resdeted.  The  deficit  under  the  first  bond  had 
been  satisfied  by  funds  produced  by  the  cashier,  and  which  die 
bank  was  not  answerable  to  auy  one  else  for,  no  actual  damage 
bad  been  sustained  by  the  bank,  and  if  it  could  have  adjudgment 
it  would  be  for  nominal  damages,  and  would  afford  no  defence 
or  relief  to  the  ol^gots  on  tbe  subsequent  bond.  For  any  pur- 
poses of  that  inquiry  the  transaction  was  aot  distinguishable ; 
but  we  are  not  therefore  to  infer  that  the  bank  can  hold  it 
against  tbe  true  owners  merely  because  tbe  cashier  paid.it  ia,  if 
he  procoied  it  by  such  n^eans  that  the  true  owner  nught  recoves 
it  bade  The  deenioa  therefore  is  not  repugnant  to  the  one 
wMoh  we  oow  make^  which  is,  that  the  plaintiffs  are  entitled  to 
recover* 

M^RBioK,  J.  Being  unable^  after  the  noost  careful  considera* 
tioo,  to  concur  in  the  opinion  of  the  majority  of  the  court,  it 
seems  to  me  proper^  in  a  case  of  so  much  importance^  both  in 
reference  to  the  magnitude  of  tbe  claim  made  by  the  plaintifl^ 
and  to  tbe  general  principles  involved  in  its  deoision,  to  state  tbe 
reasons  of  my  dissent 

The  questions  to  be  determined  arias  on  a  report  of  the  pre- 
siding judge,  which  contains  a  statement  of  tbe  whole  evidence 
produced  upon  the  trial.  By  the  agreement  of  the  parties,  the 
court,  drawing  such  inferences  as  a  jury  would  be  warranted  in 
deducing  from  the  facts  proved,  are  to  enter  such  judgment  as 
tbe  law  requires. 

It  is  in  the  first  plaee  to  be  notieed  that  these  is  no  ocmfliet 
of  evidence,  and  that  there  is  now  no  controversy  of  doubt  ki 
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relation  to  the  fact9  cv  the  tmoMetioDs  vbicb  aetually  ooowred. 
They  may  be  briefly  stated.  Hooper  wa9  the  paying  teller  of 
the  Merehauts'  Bank.  la  that  capacity  he  wan  entraoted  with 
and  had  in  his  posseesion  ali  the  caeh  of  the  bank^  lor  which  be 
waa  at  all  times  immediately  accoontable  on  demand  of  tbe 
directors ;  and  the  amount  for  which  he  was  90  acoonntable  was 
always  shown  by  and  corresponded  with  the  balance  of  cash 
charged  on  tbe  ledger  kept  by  the  firet  bookkeeper.  Before  the 
36th  of  March  1855  Hooper  had  secretly  and  fraodnlently  ab- 
stracted from  the  cash  so  entrusted  to  his  care,  and  bad  applied 
to  his  own  use  large  suma  of  money  for  wEioh  he  was  then  tbe 
debtor  of  tbe  bank,  and  legally  oUig^sted  to  make  immediate 
payment.  At  aboat  a  qnarter  before  two  o'clock  in  tbe  after- 
Dooo  of  that  day  the  president  notified  him  that  the  directoia 
would  meet  at  three  o'clock  in  tbe  same  afternoon  to  count  the 
eash  of  the  bank,  and  that  he  would  then  be  required  to  produce 
it.  Knowing  of  the  deficiency  of  the  cash  on  band,  which  ex- 
isted by  reason  of  his  defUcatian,  he  thereupon  forthwith  pia<» 
oeeded  to  supply  himself  with  means  which  would  enable  him 
to  present  and  deliver  to  the  directors  tbe  whole  amount  of  cash 
for  which  he  was  then  liable,  and  thus  satisfactorily  to  aeooont 
to  them  for  all  the  funds  with  the  care  and  euatody  of  which  he 
bad  been  entrusted.  To  this  end,  and  in  pursuance  of  a  oono 
spiraoy  previously  concerted  between  the  parties  for  that  pur* 
pose,  Peabody,  who  bad  no  funds  there,  drew  his  check  upon 
tbe  Merchants'  Bank  for  $25,000^  and  presented  iti  Hooper  hav* 
ing  first  certified  upon  its  fooe  that  it  was  good,  to  Ward,  tbe 
teller  of  the  Atlantic  Bank*  Ward,  without  any  right  or  author* 
ity  to  do  so,  and  knowing  tbe  unlawful  and  irauduient  purpose 
fienr  which  it  was  to  be  used,  paid  to  him  tbe  amount  ot  tbe 
check  in  money  belonging  to  the  plaintifis,  consisting  partly,  to 
wit,  to  the  amount  of  ^8,000,  of  bills  of  tbe  Atlantic  Bank, 
and  partly  in  bills  of  other  banks.  Peabody  immediately  car* 
ried  and  delivered  the  same  to  Hooper,  who  received  and  placed 
all  the  bills  so  brought  to  him  in  the  drawer  where  he  kept  tbe 
cash  of  tbe  bank,  and  there  all  tbe  bills  remained  until  the  arri* 
val  of  the  president  at  tbe  time  appointed  for  tbe  meeting  of  the 
47* 
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directors.  All  the  cash  of  the  bank  was  then  brought  from  the 
general  banking  room  and  delivered  to  him  in  the  directorB* 
room.  He  then  commenced  the  proposed  examination;  first 
taking  ail  the  checks  out  of  the  drawers  of  the  receiving  and 
paying  tellers,  and  making  a  list  of  them.  Just  as  he  had 
finished  doing  this,  Fay,  another  of  the  directors,  came  in,  and 
they  proceeded  to  count  the  bills  which  had  been  brought  in  and 
presented  to  the  directors  as  the  cash  of  the  bank.  The  bills  of 
the  Merchants'  Bank  were  counted  by  Fay  and  the  cashier,  and 
all  the  bills  of  other  banks,  including  those  which  Hooper  had 
fraudulently  procured  through  Peabody  and  Ward  from  the  At^ 
lantic  Bank,  were  counted  by  the  president.  The  aggregate  of 
all  the  checks  and  bills  so  counted  was  found  to  be  correct; 
that  is,  was  found  to  correspond  with  the  balance  of  cash 
charged  on  the  ledger.  The  directors  having  thus  completed 
their  examination,  found  that  cdl  was  right,  and  that  there  was 
no  deficiency  in  the  amount  of  cash  to  be  accounted  for,  they 
tiien,  according  to  the  usual  course  of  proceeding  upon  such  oc- 
casions, made  their  certificate  that  the  cash  on  hand  corre- 
sponded in  amount  with  the  balance  charged  on  the  ledger; 
and  they  thereupon  delivered  that  certificate  to  Hooper,  together 
with  all  the  money  they  had  received  from  him,  to  be  kept  by 
him  in  his  official  capadty,  for  and  as  the  property  of  the  bank 
as  before.  This  completed  the  service  they  met  to  perform,  and 
they  then  withdrew,  not  having  the  slightest  suspicion  of  the 
integrity  of  Hooper,  or  that  any  of  the  bills  counted  were  not 
the  property  of  the  bank,  or  that  any  part  of  them  had  been  ob- 
tained by  him  by  fiaud  or  by  improper  dealing  with  any  other 
person.  But  early  in  the  forenoon  of  the  next  day,  and  before 
any  change  whatever  had  taken  place  in  reference  to  the  bills 
which  had  been  fraudulently  obtained  from  the  Atlantic  Bank 
as  before  stated,  the  defalcation  of  Hooper,  and  the  fraud  which 
had  been  committed'  by  him,  in  conspiracy  with  Peabody  and 
Ward,  were  suddenly  discovered,  and  all  the  facts  became  known 
to  the  parties  ^ho  had  been  defrauded.  The  plainti£&  thereupon 
immediately  demanded  the  bills  or  payment  for  them  of  the  de* 
fendants,  to  which  demand  the  latter  refused  to  accedci  bat  r&- 
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tained  the  bills,  and  applied  them,  under  a  claim  of  right  thereto, 
to  their  own  use. 

When  that  demand  was  made,  the  bills  which  had  belonged 
to  the  plaintiffs,  and  of  which  they  had  been  fraadulently  de- 
prived by  the  tortious  and  criminal  acts  of  the  conspirators  above 
stated,  were  in  possession  of  the  defendants.  And  therefore  the 
real  and  only  question  is  whether,  in  the  drcmnstances  under 
which  they  received  the  money,  they  thereby  did  npon  the  settled 
and  established  principles  of  law  acquire  a  legal  title  to  it,  so  that 
it  at  once  became  their  property.  There  seems  to  be  no  peculiar 
equity  in  favor  of  either  of  the  parties,  which  sbonld  be  allowed 
to  affect  or  vary  the  application  of  those  principles.  The  teller 
of  each  of  the  banks  had  been  guilty  of  gross  and  inexcusable 
fraud ;  and  the  loss,  by  whichever  of  them  it  is  to  be  sustained, 
is  the  direct  and  necessary  consequence  of  the  criminal  miscon- 
duct of  one  of  their  own  officers.  Their  respective  claims  are 
therefore  to  be  ascertained  on  the  application  of  strict  principles 
of  law  to  the  state  of  facts  which  had  occurred,  and  which  ex- 
isted at  the  time  when  the  perpetration  of  the  fraud  was  dis- 
covered. 

There  can  be  no  doubt  or  uncertainty,  nor  is  any  difference 
of  opinion  entertained,  as  to  what  the  rule  and  principle  of  law 
applicable  to  the  case  is.  This  is  perfectly  well  settled.  The 
bona  fide  holder  of  negotiable  paper,  payable  to  bearer  or  in- 
dorsed in  blank,  who  has  taken  it  innocently  in  the  due  course 
of  business  and  for  a  valuable  consideration,  may  recover  upon 
it,  though  it  came  to  him  from  a  person  ^ho  had  robbed  or 
stolen  it.  So  if  a  promissory  note  or  bill  of  exchange  is  made 
without  consideration,  or  is  lost  or  stolen,  and  is  afterwards 
negotiated  to  one  having  no  knowledge  of  these  facts,  for  a  val- 
uable consideration  and  in  the  usual  course  of  his  business,  it 
thereupon  becomes  his  property,  his  title  to  it  is  indisputable, 
and  he  may  recover  the  amount  of  it  from  the  drawee  or  maker. 
3  Kent  Com.  (6th  ed.)  79.  Wheeler  v.  GuUdj  20  Pick.  545. 
8teven$  v.  Blanchard,  3  Cush.  169.  This  is  peculiarly  true  in 
reference  to  bank  bills  or  notes  which  circulate  as  currency ;  and 
BO  it  was  expressly  adjudged  in  the  early  case  of  MiUer  v.  Eace 
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I  Bur.  4SSL  And  this  prindpie,  stated  in  the  plainest  tcTins  in  the 
opinion  pronoanced  in  that  case  by  Lord  Mansfield,  faes  never 
since  been  questioned)  but  has  been  uniformly  approved  and 
upheld)  and  is  now  everywhere  the  acknowledged  doctiine  of 
the  law.  No  more  direct  or  positive  deciaiona  in  affirmattoe 
of  it  can  be  fotiitd  than  in  the  adjadioatioas  of  tbis  coork  Tbna 
in  ttie  case  of  the  Warcegtir  Cbuirtjr  Bank  r.  Dorchester  ^  Mit- 
ion  Ba/nky  10  Oasb.  488,  which  was  aiction  bnought  npon  a  bank 
bill  of  the  defendants  far  -fiity  dollars,  wUeh  had  never  bees 
issned  by  them,  bnt  which  in  a  complete  state  of  preparation 
for  issue  had  been  foieibly  stolen  from  the  vauH  of  their  banking 
bouse,  it  appearing  that  Ibe  plaintiffs  oMained  and  came  by  tbe 
bill  fairiy,  it  was  determined  they  were  entided  to  recoTeri  al- 
though tbey  had  been  informed  of  tbe  robbery  before  commenc- 
ing their  suit ;  and  judgment  was  acooidiiigly  rendered  in  their 
behalf.    In  tbe  later  case  of  Wfer  x.  Dorehtstet  4*  MUon  Bamk, 

II  Cush.  51,  upon  an  ex»cdy  similar  state  of  facts  the  saose 
doctrine  was  again  distinctly  affirmed;  and  it  wan  there  abo 
held,  in  conformity  to  xepeated  decbions  to  the  same  elTect  in 
other  courts,  that  the  mere  possession  of  a  bank  note  or  bill,  in 
the  absence  of  any  evidence  to  oontrol  or  explain  it,  afibrds  a 
condusi^e  pMsumption  that  it  was  received  by  tbe  bolder  for 
value  in  the  doe  course  of  trade,  and  that  be  is  in  eueh  case  to 
be  eonsidered  the  true  and  lawful  owner.  Solomons  v.  Bank  of 
EngUmdj  13  East,  136.  JSinf  ▼•  Mtem,  S  Gampb.  5.  J)e  fa 
Clhimmetiev.  Bank  €f  England,  9  B.  6c  C.  206. 

But  no  qusistkAi  arisea  here  concerning  tbe  burden  of  proof^ 
for  there  is  no  dispute  or  controversy  concerning  tbe  facts,  which 
we  alt  dearly  developed  in  tbe  nvidenoe,  and  perfectly  well 
known.  It  is  therefore  necessary  only  to  ascertain  the  legal 
eflect  and  consequence  of  thiese  facts,  and  wbetfaer  they  abow, 
as  the  defendants  contend  that  they  plainly  and  ineontrovertiUy 
do,  that  they  received  the  partinnlar  bank  bills  demanded  of 
them  and  to  recover  the  ^ue  of  wbicb  tins  action  is  prosecuted 
in  the  usual  course  of  their  bvisioess,  for  «  valnabk  considera- 
tion and  in  good  faith,  witboct  notice,  direct  or  eonstrnctiTe,  of 
the  fraud  by  means  of  whMi  tbey  vtfere  obtained  from  the  piaia* 
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tifis.  if  this  is  shown,  then,  on  tiie  applicatioii  of  the  above 
fltated  priociple  of  law^  it  leBuIts  as  a  <]irect  and  necessaiy  oon- 
sequence,  that  by  the  transfer  to  them  under  such  eircumstances 
fcbej  became  tbe  ovmere  of  the  bilh  by  a  complete  and  indis- 
putable title.  The  investigation  of  the  tereral  parti  of  this 
general  proposilion  MTolTee  the  inqniries,  when,  from  whom, 
and  for  what  connderaiaoii,  did  tliey  receive  the  bUb;  did  they 
feceive  them  in  good  faith;  and  had  they  at  the  timeof  leoeiving 
them  any  notice,  dineet  or  constructive,  of  the  fraudnleat  means 
by  which  Hooper  had  obtained  them. 

1.  These  bills  vrere  first  received  by  the  defendants  at  the 
time  when,  upon  the  call  of  tiie  directors  upon  Hooper  for  the 
eash  for  which  he  was  acconntahle,  they  were  carried  into  the 
diieefxNs'  room,  and  were  tfaeve  delivered  to  them  to  be,  with 
the  other  bills  and  checks  prodtwed  at  the  same  time,  by  them 
«XBmioed,  oomited  and  disposed  of  as  the  property  of  the  bank. 
BeiDfe  and  up  to  that  moment,  these  bills  were  in  his  posses- 
sion and  under  his  sole  control  He  had  indeed  placed  them 
fior  saiie  keeping  in  the  drawer  in  whieh  he  kept  the  bills  aod 
money  of  the  bank,  but  he  had  not  passed  or  attempted  to  pass 
them  or  the  property  in  them  to  the  bank  or  to  any  one  else 
until  he  produced  and  delivered  them  to  the  directors.  He  peo- 
cured  and  kept  them  strictly  for  a  purpose  of  his  own,  and  that 
purpose  was  simply  and  solely  to  exhibit  and  deliver  them  to 
the  directors  when  he  should  be  called  upon  to  account,  and 
when  be  should  profess  to  account,  for  the  balance  of  cash 
charged  to  him  on  the  ledger,  and  for  which  he  was,  and  knew 
that  he  was,  at  all  times  accountable.  He  retained  them  him- 
self, and  had  it  now  in  his  own  power,  without  any  obstructian 
or  hindrance  from  any  other  penson,  at  any  moment  b^ore  they 
were  so  passed  over  and  delivered  to  the  dbectors,  to  take 
them  away  and  restore  them  to  the  plainti&.  Aad  if  he  had 
done  so,  as  be  might  and  as  he  certainly  ought  to  have  done,  he 
would  not  thereby  have  interfered  with  the  property,  or  violated 
any  of  the  rights  of  the  defendants.  For  as  he  had  the  sole  and 
exdttsive  possesskxi  of  these  bills,  and  continued  to  retain  and 
JMuntain  the  cuctody  of  them  until  in  accounting  for  his  own 
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liabilities  to  the  bank  he  passed  them  over  to  the  directors,  the 
defendants  certainly  could  not  before  that  was  done  have  re- 
ceived or  acquired  any  title  to  them. 

2.  When  the  defendants  thus  through  their  directors  received 
these  bills  of  Hooper,  they  took  them  in  the  due  course  of  their 
business,  and  for  a  valuable  consideration.  The  examination 
of  the  assets  of  the  bank,  and  everything  which  was  done  by 
the  directors  on  the  afternoon  of  the  26th  of  March,  were  in  ac- 
cordance with  the  established  practice  and  the  course  of  pro- 
ceeding prescribed  by  the  express  agreement  of  the  board.  The 
definite  and  exact  object  of  all  such  examinations,  and  particu- 
larly of  that  which  was  made  that  day,  was  to  ascertain  if  the 
bank  was  in  the  actual  possession  of  all  the  money  to  which,  ac- 
cording to  the  balance  charged  on  the  ledger,  they  were  entitled. 
And  as  it  is  the  business  of  the  teller  to  keep  all  the  cash,  and 
his  duty  to  produce  and  deliver  it  to  the  directors  on  their  d^ 
mand,  such  an  examination  and  count  of  the  bills  and  money 
by  them  necessarily  involves  the  full  accounting  by  the  teller  for 
the  whole  cash  of  the  bank,  according  to  his  oflScial  and  per- 
sonal liability.  And  accordingly  Hooper,  being  called  upon  for 
this  purpose,  in  conformity  to  the  established  practice  and 
usual  course  of  proceeding  in  such  cases,  produced  and  delivered 
to  the  directors  various  checks  and  bills,  and  among  them  those 
which  he  had  fraudulently  obtained  from  the  plaintiffs,  as  the 
property  of  the  bank.  The  directors  received  them  all,  counted 
them  all,  and  treated  them  all,  as  such,  making  no  distinction, 
and  knowing  of  none,  between  the  different  parcels  of  which  the 
whole  consisted.  And  in  the  unsuspecting  belief  and  confidence 
that  all  the  bills,  thus  delivered  into  their  possession  by  Hooper 
to  be  examined  and  counted  by  them,  belonged  to  the  bank,  that 
all  was  right,  and  that  he  had  in  this  way  fully  accounted  for  all 
the  money  entrusted  to  his  care,  and  had  thereby  discharged  him- 
self of  all  his  liabilities  relative  thereto,  t^ey  accepted  the  bilk 
and  checks  so  received  of  him  for  the  bank  in  full  satisfaction 
and  discharge  of  those  liabilities.  And  thereupon,  in  exercise 
of  their  official  discretion  and  authority,  they  redelivered  to 
Hooper  all  the  bills  they  had  received  from  him,  that  he  might 
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thereafter  keep  them  for  and  as  the  property  of  the  bank.  This, 
as  is  positiyely  stated  in  the  testimony  of  both  Haven  and 
Fay,  they  would  not  have  done,  if  upon  their  examination  there 
bad  appeared  to  be  any  deficiency  in  the  amount  of  money 
which  ought  to  have  been  found  in  the  possession  of  the  teller ; 
much  less,  if  they  had  known  or  suspected  that  he  was  a  fraud- 
nlent  defaulter. 

It  is  thus  shown  that  these  particular  bills,  together  with  all 
the  oilier  bills  and  checks  produced  and  delivered  by  Hooper  to 
the  directors,  the  whole  being  indiscriminately  intermingled  so 
far  as  they  could  perceive,  were  received  by  them  for  and  on 
behalf  of  the  defendants  in  consideration  of  bis  liability  and 
indebtedness  to  them  for  the  balance  of  the  money  which  he 
bad  theretofore  received,  and  for  which  he  was  then  immediately 
responsible,  and  that  those  bills  were  thus  accepted  in  full  dis* 
charge  of  all  such  liabilities  on  his  part  up  to  that  time.  That, 
of  course,  was  a  full  and  valuable  consideration. 

But  in  another  aspect  of  these  transactions,  it  has  been  argued 
on  behalf  of  the  plaintiffs  that  the  defendants  did  not  pay  or 
allow  any  consideration  for  these  bills ;  because  Hooper  did  not 
pay  them  in  direct  and  avowed  satisfaction  of  the  indebted- 
ness which  resulted  from  his  defalcation,  but  used  them  only  to 
conceal  it  by  diverting  in  that  way  for  a  brief  period  the  atten* 
tion  of  the  directors,  so  that  they  would  make  no  inquiries  upon 
the  subject;  and  because  the  directors,  not  knowing  of  any  such 
defalcation,  could  not  have  accepted  or  received  them  in  pay- 
ment or  discharge  of  the  consequent  indebtedness.  Without 
doubt,  it  was  the  intention  and  design  of  Hooper  to  cover  up 
and  conceal  his  fraud  and  defalcation  from  the  knowledge  of 
the  directors.  But  it  is  equally  plain  and  certain  that  to  effect 
this  purpose  he  did  in  fact  pass  over  to  them  and  into  their  pos- 
session all  the  bills  which  be  delivered  to  them,  in  order  thereby 
to  account  in  full  for  his  entire  liability  for  the  whole  of  the 
money  which  had  been  intrusted  to  him,  and  for  which  be  was 
responsible.  They  reoeived  and  accepted  these  bills  in  due 
course,  and  gave  to  him  a  corresponding  credit  and  discharge 
therefrom.    Thus  in  this  one  material  and  decisive  particular 
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each  of  the  paTties  intended  that  the  bill«  should  be  applied  to 
one  and  the  same  object*  That  object  was  tbe  accounting  for, 
and  the  cooseqaent  settlement  and  satufaction  of  their  daim 
for  tbe  balance  of  cash  charged  in  the  ledger ;  for  which  balance 
he  then  admitted  himaetf  to  be  liable,  and  the  amoont  of  which 
they  were  entitled  in  any  ersnt  to  Deeofrexy  oquaUy  whether  thejr 
knew,  or  whether  he  had  in  fact  been  guilty,  of  any  defalcation 
or  not  It  is  therefore  obvioua  and  certain  that  aU  the  hills 
which  he  delivered  to  tbe  doreeton,  and  which  they,  acting  in 
good  faith,  received  and  accepted  for  that  pnrposei  were  ixau* 
ferred  to  the  defendants  in  satisfaction  of  their  daim  and  of  his 
liability  therefor,  and  cooseqaentiy  were  taken  by  them  upon  a 
good,  valuable  and  adequate  coasideration. 

3.  And  in  accepting  all  the  bills  which  were  detiviered  to  theas 
for  that  purpose,  it  is  clearly  shown  that  they  acted  in  the  moat 
perfect  good  faith.  The  diivctois  not  only  had  a  right,  but  it  waa 
their  duty,  from  time  to  time,  and  at  aU  soeh  Umes  as  they  shonU 
to  that  end  appoint,  to  call  upon  the  teller  to  account  for  the 
cash  and  funds  entrusted  to  him  and  oonomitted  to  his  fceepiag; 
In  die  exetcise  of  that  light,  and  in  the  usual  and  ordinary 
course  of  proceeding  in  all  like  cases,  they  called  upon  Hooper 
to  produce  and  submit  to  tbeur  inspection  and  examinatbo  the 
money  of  Uic  ba^ik  in  his  poasaseion.  In  compliance  with  thai 
call,  be  produced  and  delivered  to  them  divers  parcels  of  cfaeoks 
and  bank  bills,  the  aggregate  of  which  they  iband  upon  oarefiod 
scrutiny  to  be  equal  to,  and  exactly  to  correspond  with,  tbe 
amount  of  his  liability  accovctimg  to  the  balanee  charged  upon 
the  ledger.  They  had  not  the  slightest  auspicion  of  his  integ- 
rity  in  that  or  in  any  other  transaction,  or  that  all  the  bitts  ax* 
hibited  and  deliverod  to  iihem  did  not  justly  belong  to  tbe  bank, 
or  that  any  part  at  parcel  of  them  had  been  in  any  manner  oh- 
tained  of  any  person  by  fraud,  or  by  any  fraudulent  means  or 
practice.  Such  is  the  positive  testimony  of  Haven  and  Fay ; 
and  there  is  nothing  in  any  part  of  the  evidence  haTing  tbe  least 
tendency  to  create  any  distrast  of  the  truth  oi  tiieir  assertions. 
Indeed,  nothing  of  tfiis  kind  is  suggested  or  pretended.  If  there 
xrere  any  such  pretence,  the  significant  fact  that  at  the  close  «f 
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their  examinatioo  they  unhesitatiiigly  retained  to  Hoopef  all  the 
money  of  the  tyank,  to  be  kept  by  him  as  before,  would  be  quite 
sufficient  to  refute  it.  This  affords  ibe  strongest  proof  that  they 
had  no  saspicion  of  him,  and  that  their  confidence  in  his  upright* 
Bess  and  integrity  remained  unimpaired.  It  is  easy  to  believe 
them  when  they  «ay  that,  if  any  deficiency  had  been  discovered, 
none  of  the  cash  would  have  been  again  and  at  onoe  intrusted 
to  him  ;  but  in  view  alike  of  their  duty  and  interest,  aud  of  the 
motives  which  woi»!d  probably  infiueuce  all  men  in  tfce  like 
circumstanced,  we  may  be  suie  that  if  they  had  suspected  or 
found  cause  to  suspect  that  he  had  robbed  their  own,  or  had 
been  an  active  participant  in  a  conspiracy  with  others  to  rob  at 
embezzle  the  funds  of  any  other  institution,  they  would  not  for  a 
moment  have  thought  of  again  placing  their  money  in  his  pos- 
session, and  of  affording  him  thereby  further  and  renewed  oppor- 
tunities to  cheat  and  defiaud  them. 

It  is  thus  clearly  proved,  and  it  ie  in  fact  substantialiy  eon 
ceded  by  the  plaintiffs,  that  the  directors  who,  in  behalf  of  the 
defendants,  weie  the  immediate  recipients  of  the  money  paid 
over  to  them  by  Hooper  in  aiCGOuntiag  for  his  official  Uabflity, 
acted  with  the  utmost  fairness  and  integrity^  and  that  ndther  they, 
nor  any  officer,  agent  or  other  person  in  the  employment  of  the 
bank,  had  any  direct  notice  of  any  of  the  wrongs  which  he  had 
committed <nr  of  the  frauds  wiiich  be  had  perpetrated,  it  foUowB^ 
as  a  necessary  consequence  from  these  proofe  and  concessions) 
that  the  defendants  had  no  notiee  at  all  of  the  fraudulent  means 
awl  acts  by  ^bich  he  procured  the  money,  unless  they  aie  to  be 
affected  by  an  alleged  eonstraotive  notice,  on  the  ground  that  the 
money  fraudulently  obtained  by  him  came  to  them  thorough  his 
hands  as  one  of  their  offimrs. 

It  is  no  doabt  true  that  in  general  the  prindpai  is  to  be  af 
fected  by  the  acts,  conduct  and  knowledge  of  his  agent,  when 
the  latter  is  acting  foir  him,  on  his  account,  or  within  the  scope, 
limits  or  poweia  of  the  agency.  But  it  is  not  true  that  he  is  to 
be  so  affected,  where  one  who  in  for  eome  oertain,  special,  defi* 
nite  and  carefully  prescribed  purpose  constituted  an  agent,  does 
acts  -which  are  not  within  the  BO0f>e  of  Ins  duty  or  authority  a» 
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such,  but  wholly  beyond  and  different  from  it;  and  does  them 
solely  and  excluBively  for  himself  and  for  his  own  benefit  and 
advantage.  In  all  such  cases  he  alone  is  responsible.  All  the 
consequences  of  his  acts  attach  exclusively  to  him,  and  are  not 
to  affect  or  to  be  shared  in  by  any  other  person  who,  for  other 
and  wholly  different  purposes,  may  stand  to  him  in  the  relation 
of  a  principal. 

As  soon  as  these  plain  and  familiar  rules  are  applied  to  the 
facts  in  the  present  case,  it  becomes  at  once  apparent  that  the 
defendants  cannot  be  charged  with  constructive  notice  on  ac- 
count of  the  knowledge  of  Hooper  of  his  own  misconduct  and 
criminality.  In  nothing  that  be  did  to  carry  out,  with  the  aid 
of  his  guilty  associates,  his  premeditated  scheme  of  fraud  and 
deception,  either  in  obtaining  the  money  from  the  plaintiffs,  in 
secreting  it  for  a  brief  time  in  his  own  drawer,  or  in  the  exhi- 
bition and  presentment  of  it  to  the  directors,  was  he  acting  or 
assuming  to  act  in  his  official  character  or  relation,  or  as  an  offi- 
cer or  agent  of  the  defendants.  On  the  contrary,  his  position 
and  proceedings  were  in  every  respect  adverse  and  antagonistic 
to  theoL  He  acted  solely  for  himself^  and  for  the  accomplish- 
ment of  his  own  secret  and  unlawful  purposes ;  exclusively  for 
his  own  interest,  his  own  protection,  and  to  secure  to  himself 
continuance  in  office,  and  thereby  renewed  and  prolonged  op- 
portunities of  dealing  with  their  money  at  his  own  pleasure  and 
in  execution  of  his  own  firaudulent  designs.  He  meant  to  de- 
ceive them ;  he  got  the  money  and  used  it  for  that  purpose.  He 
undoubtedly  intended,  first  to  pay  it  to  the  bank  in  satisfaction 
of  his. liabilities,  and,  as  soon  as  po8»ble  afterwards,  to  with- 
draw, embezzle  and  apply  it  to  his  own  use.  And  if  the  hour 
of  detection  and  exposure  had  not  suddenly  and  unexpectedly 
occurred,  he  probably  would,  as  he  promised  his  associates, 
have  withdrawn  the  same  or  an  equivalent  amount  of  money, 
and  have  restored  it  to  the  plaintiffs.  But  he  was  detected  and 
lost  the  opportunity  of  consummating  his  intentions  in  this 
particular ;  and  his  failure  and  miscarriage  at  last  cannot 
qualify  or  affect  the  rights  of  the  defendants  or  the  character  of 
his  own  preceding  acts.     These  fraudulent  acts  of  his  having 
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been  in  every  respect,  in  deed  and  purpose,  hostile  and  contrary 
to  his  daty  towards  them,  and  concealed,  as  they  were  intended 
to  be,  wholly  from  their  knowledge,  are  not  to  be  construed  as 
affording  constructive  notice  to  them  of  the  way  and  manner  in 
which  he  obtained  the  money  which  they  in  good  faith  received 
from  him. 

From  these  considerations  it  appears  to  me  to  be  clearly  and 
conclusively  shown  that  the  inferences  and  the  only  inferences 
which  a  jury  would  be  warranted  in  deducing  from  the  evidence 
and  from  the  facts  proved  or  conceded  on  the  trial  are,  that  the 
money  which  Hooper  fraudulently  obtained  firom  the  plaintifis 
was  delivered  by  him  to  and  received  by  the  defendants  in  the 
usual  and  ordinary  course  of  their  business,  for  a  full  and  valu- 
able consideration,  in  good  faith  and  without  notice,  direct  or 
constructive,  of  the  fraud  perpetrated  by  him  in  obtaining  it. 
This  proposition  being  established,  the  necessary  legaL  conclu- 
sion from  it  is  that,  when  the  money  was  so  received  by  them, 
they  acquired  a  perfect  and  complete  title  to  it,  and  that  no  ac- 
tion can  be  maintained  to  recover  it  from  them.  I  think  there- 
fore that,  in  pursuance  of  the  agreement  of  the  parties,  judgment 
should  be  entered  for  the  defendants. 

In  this  conclusion,  for  the  reasons  before  stated,  I  am  author- 
ired  to  say  that  Mr.  Justice  Bigelow  fully  concurs. 

<  Judgment  far  the  plaintiff z^ 

•  See  SkxMMT  t.  Merchant^  Batik,  4  Allen,  S90. 
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A  imifrotd  eorpontfon,  empowered  hy  Iftw  to  mortgage  their  fhmchiie  and  propertj,  after 
making  a  mortgage  of  all  their  lands,  franohiae  and  privileges,  and  **  all  tfaft  locomoiivt 
engines,  can  and  other  articlet  of  personal  property  wbatBoeyer,  now  owned  or  used  by 
the  corporation,  or  which  they  may  hereafter  own  or  use,"  authorised  their  directors  to 
iflMS  boada  to  the  amoaiit  of  $1,900,00<I  to  poy  debts  contivcted  In  building  and  ftiraids- 
ing  their  road,  and  to  eeoim  tndb  bonds  by  ^an  additional  or  eeoond  moitgago  of  dio 
road,  franchise  and  property  of  eveiy  description,  including  ears  and  engines,"  subject 
to  the  first  mortgage,  and  **  as  full  and  complete  *'  as  that  Pursuant  to  this  authority, 
boada  wen  issued,  and  a  aeeond  mortgage  made  of  all  tbe  landa,  franckise  and  privi- 
leges of  the  corporation,  ^  and  the  proper^  and  premises  whatsoerer,  mentioned,  spaet- 
fled,  described  or  referred  unto  in  the  "  first  mortgage.  Heid^  that  the  eeoond  mortgage, 
as  agafaist  a  stibeeqaeut  attachment,  conreyed  engines  and  cars  acquired  by  the  coipoia- 
tion  after  the  first  and  befaes  tba  second  moitBage. 

The  objection  that  one  of  the  plaintiA  in  an  actioQ  brovgbt  by  tmsteea  had  not  acoeptod  tha 
trust  at  the  date  of  the  vrrit  cannot  first  be  taken  at  the  axgument  before  the  full  oomt 
■pen  the  cepoit  of  one  of  tke  Jodgesi 

The  president  of  a  railroad  oorporatioa,  autberiaed  by  vote  of  the  ooiporatton  to  axecala 
and  deliver,  and  **  do  and  perform  all  other  acts  and  things  necessary  to  give  validity 
and  efftet  to  '*  a  mortgage  of  the  road,  firanchise  and  property  of  the  oorporatioii  to  tras- 
laea  for  tha  beneit  of  bondholders,  ezecutad,  apon  the  eve  of  tbe  Ihilare  of  tlie  eorpermtiga, 
a  deed  of  aurrender  of  the  whole  road  and  |aoperty  to  tbe  tmsteea,  who,  upon  the  hilto 
of  tbe  corporation,  took  possession  of  the  road  and  property,  and  afterwards  kept  exda- 
sive  management  and  control  thereof  Bdd,  that  the  trustees  thereby  obtained  and  kept 
actad  possession  of  tha  property*  as  against  anbaeqneat  attaching  crediton;  attbosigh 
tbe  laws  of  the  State  required  net  only  deliveiy,  but  oontinuous  and  exdosive  possessMB 
of  the  grantees,  to  perfect  such  s  title;  end  although  the  trustees  continued  to  employ  in 
the  management  of  tbe  road  the  same  persons  who  had  been  employed  by  the  corpora- 
tion ;  and  although  the  mortgnge  provided  that  the  trustees  should  permit  the  corporatioa 
to  retain  the  exclusive  use  and  possession  of  the  property  until  some  de&ult  in  paying 
the  principal  or  interest  of  the  bondSi  which  had  not  yet  occurred. 

In  an  action  for  attaching  property  on  mesne  process  against  a  third  person,  wliicli  remaiBS 
in  the  plaintiffs*  possession  after  the  attachment  and  until  judgment  and  axeention,  the 
measure  of  damages  is  the  value  of  the  property  at  the  time  of  ito  being  taken  on  exe- 
cution. 

Action  of  tort  by  Samuel  Henshaw  and  WUliam  Ray- 
mond Lee,  trastees  under  a  second  mortgage  of  the  Rutland 
and  Burlington  Railroad,  for  the  conversion  of  five  locomotive 
engines,  and  the  tenders  and  tools  used  about  them,  four  pas- 
senger cars,  and  other  chattels,  formerly  belonging  to  the  rail- 
road corporation  and  alleged  to  be  the  plaintiflfe'  property.  Writ 
dated  February  4th  1854-     Trial  at  November  term  1856  beforo 


Digitized  by 


Google 


MAE  OH  TERM  IfciSS.  9a» 

Bmshaw  &  aHo<h«r  f  .  Bank  of  Bellow*  PaIIs. 

7%omaSi  J.,  who  reported  the  case  for  the  consideration  of  the 
fall  court 

jSL  Rtrtlett  ^J,  P.  iV^Mni,  for  tiie  plaintifls. 

R,  GnHrte^  B.  R.  OurHs  S^  &  R  Sewally  for  the  defendants. 

Merrick,  J.  This  suit  is  proseoated  to  recover  the  value  of 
the  k)eomotive  engines,  tenders,  passenger  cars  and  other  arti* 
cles  enumerated  in  the  writ  It  is  agreed  that  all  these  articles 
were  fcMrcnerly  owned  by  the  Rutland  and  Burlington  Railroad 
Company,  a  corporation  having  its  charter  firora  the  legislatore 
of  the  Btate  of  Vermont  Both  of  the  parties  to  the  present 
suit  derive  the  right  and  title  upon  which  they  respectively 
rely  from  that  company.  The  defendants  having  obtained  an 
execution  against  them  upon  a  judgment  rendered  in  a  court  of 
competent  jurisdiction  in  the  State  of  Vermont,  caused  the  loco- 
motive engines  and  other  articles  now  in  controversy,  the  same 
having  been  previously  attached  on  mesne  process,  to  be  seized 
and  sold  theieon  in  sattsfactioB  of  the  same.  But  the  plain* 
tiffs  contend  that,  prior  to  the  time  when  the  attachment  in  that 
suit  was  made,  they  bad  acquired  a  rigbt  to  all  this  property, 
wliieh  could  not  lawfully  be  interfered  with  or  disturbed  by 
the  defendauta  The  attachment  in  their  suit  against  the  rail- 
road company  was  made  on  the  31st  of  January  and  tbe  Ist  of 
February  1854,  and  the  instrument  of  conveyance  under  which 
the  plaintitls  claimed  to  derive  their  title  was  executed  on  the 
IbI  of  August  1863.  If  therefore  that  instrument  was  of  legal 
validity  and  did  by  its  terms  transfer  and  convey  the  property 
and  chattels  now  in  question  to  tbe  plainiiiis,  and  if  they  there« 
upon  did  whatever  was  necessary  by  the  laws  of  the  State  of 
Vermont,  where  the  instrument  was  executed,  and  where  the 
property  which  it  purported  to  convey  was  situate,  to  perfect  in 
them  a  good  and  complete  title  as  against  all  subsequent  pur* 
chasers  and  attaching  creditar%  it  is  obvious  that  the  plaintiffii 
aie  entitled  to  prevail  in  this  action;  becansoi  being  prior  in 
point  of  time,  their  right  is  paramount  to  any  which  could  be 
exercised  by  the  defendants  under  their  writ  of  exeoutaon. 

By  the  laws  of  the  State  of  Vermont  ^  every  raihroad  corpora- 
ti<m  shall  have  power  to  issue  their  notes  or  bonds  for  the  pms 
48* 
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pose  of  building  or  furnishing  their  roadS)  or  paying  any  debts 
outstanding  for  building  or  furnishing  the  same,  bearing  such  a 
rate  of  interest,  not  exceeding  seven  per  cent,  and  secured  in 
such  manner,  as  they  may  deem  expedient"  Compiled  Sts. 
c.  194,  §  13.  At  a  meeting  of  the  stockholders  of  the  Eatkmd 
and  Burlington  Railroad  Corporation,  held  on  the  8th  of  June 
1853,  authority  was  given,  by  resolutions  duly  adopted,  to  the 
directors  of  the  company  to  issue  bonds,  obligations  or  promis- 
sory notes,  at  their  discretion,  to  an  amount  not  exceeding 
twelve  hundred  thousand  dollars,  bearing  interest  at  a  rate  not 
exceeding  three  and  one  half  per  cent  semiannually,  to  be  ap- 
plied in  payment  of  debts  contracted  in  building  and  furnishing 
their  road.  And  in  like  manner  further  authority  was  given 
them  to  secure  the  payment  of  all  the  bonds,  notes  and  obliga- 
tions which  should  thus  be  issued,  by  executing  to  such  per- 
sons  as  they  should  select  as  trustees,  in  trust  for  the  use  and 
benefit  of  the  holders  of  those  bonds,  notes  and  obligations,  ^an 
additional  or  second  mortgage  of  the  road,  franchise  and  prop» 
erty  of  every  description,  including  cars,  engines,  station  houses 
and  wharves."  This  was,  by  the  terms  of  the  vote,  to  be  sub* 
ject  to  the  first  mortgage  which  had  been  made  by  the  company, 
and  to  be  made  ^  as  full  and  complete,  with  like  reservations," 
as  that  mortgage.  The  president  of  the  corporation  was  also 
authorized  to  execute,  acknowledge  and  deliver  the  mortgage, 
and  (which  it  may  be  material  hereafter  particularly  to  consider) 
^^  to  do  and  perform  all  other  acts  and  things  necessary  to  give 
validity  and  effect  to  said  conveyance." 

In  pursuance  of  the  authority  thus  vested  in  the  president  and 
directors  of  the  corporation,  bonds  to  a  large  amount  were 
issued,  and  the  indenture  of  two  parts  bearing  date  the  1st  oi 
August  1853,  reciting  the  votes  by  which  these  powers  bad 
been  conferred,  was  duly  executed  by  and  between  the  corpora- 
tion of  the  first  part  and  Samuel  Henshaw  and  Joshua  Thomas 
Stevenson  of  the  other  part 

The  counsel  for  the  defendants  were  not,  at  the  argument  of 
this  cause,  disposed  to  deny,  and  we  think  they  were  perfectly 
right  in  admitting  with  candor  that  it  oonld  not  fieurly  be  denied, 
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that  it  was  the  purpose  of  the  legislature  to  enable  railroad  oor- 
porattozn  to  mortgage  their  franchises  and  property,  even  though 
the  effects  of  such  a  mortgage  would  be,  when  foreclosed,  to  de» 
priTe  the  corporation  of  the  necessary  means  to  p^orm  their 
corporate  duties  to  the  pnblic.  .  And  no  suggestion  is  made  of 
any  irregularity  or  of  any  want  of  due  formality  in  the  execu- 
tion of  the  deed  of  indenture  of  the  1st  of  August,  the  object 
and  purpose  of  which  were  to  afford  security  for  the  payment 
oi  the  bonds  and  obligations  which  the  directors  had  issued  and 
proposed  to  issue  in  pursuance  of  the  resolutions  adopted  at 
the  meeting  of  the  stockholders. 

The  authority  of  the  directors  to  cause  to  be  executed  the 
indenture  of  the  1st  of  August  is  thus  proved ;  and  that  insthx- 
ment  having  been  in  fact  exeonted  with  all  due  formality,  the 
first  question  which  arises  has  relation  to  the  particular  articles 
of  property  it  purports  to  convey.  It  is  conceded  by  the  plain* 
tifis  that  of  the  several  articles  enumerated  in  their  writ,  three 
of  the  locomotive  engines  and  one  of  the  cars  were  not  owned 
by  the  railroad  corporation  when  the  first  indentore  of  mortgage 
was  executed;  and  the  defendants  therefore  deny  that  ihese 
passed  to  the  plaintiffs  by  the  seeond  indenture.  This  last  men- 
tioned instrument  conveys  to  the  persons  therein  named  as 
trustees  '*all  the  lands,  buildings,  tenements,  hereditaments, 
franchise,  road,  rights,  easements^  immunities  and  privileges 
whatsoever,  and  the  proplerty  and  premiseff  whatsoever,  n^n- 
tioned,  specified,  described  or  referred  unto  in  the  indenture  first 
before  mentioned,"  that  is,  in  what  is  termed  the  first  mort- 
gage deed.  On  recurring  to  that  deed  to  which  the  description 
in  the  indenture  of  the  1st  of  August  1853  refers,  it  is  seen  that 
it  purports  and  professes  to  convey  not  only  the  lands,  franchise, 
and  privileges  of  the  corporation,  but  also  ''  all  the  locomotive 
engines,  cars,  machinery,  tools,  implements,  utensils  and  other 
articles  of  personal  property  whatsoever,  now  owned  or  used  by 
the  corporation,  or  which  they  may  hereafter  own  or  use."  Now 
it  may  be  considered  very  oertain,  as  matter  of  law,  that  this 
instrument  did  not  and  could  not  operate  at  all  as  an  instrument 
of  conveyance  of  personal  ppbperty  not  then  in  existence  or  not 
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then  owned  by  the  corporation*  Bofrnard  v.  Eaton^  2  Cash. 
294.  Cbdman  v.  Freemimi  8  Cosh.  306.  Bat  it  may  be  cooMid- 
ered  equally  certain,  as  matter  of  fact,  tbat  it  was  the  inteatioo 
of  the  corporation,  or  of  those  of  its  officere  by  whom  the  deed 
was  execoted,  that  it  should  have  that  eflfect  and  operation ;  and 
that  after  acqaired  persoiinl  pvopedy  of  the  kind  t4iere  nseotioned 
sfaonld,  equally  with  that  tben  in  existence  and  owned  by  the 
grantor,  be  thereby  tranafened  to  the  gmntee.  Snbseqaently  ao- 
qnired  personal  property,  such  as  looomotive  engines  and  caxS| 
is  there  very  dearly  and  distinctly  s^erred  to.  And  by  the  indeo* 
tore  of  the  Ist  of  August  1853  the  corporation  conrey,  in  direct 
terms,  not  only  all  the  persoaal  property  ^  mentioned,"  but  also 
«11  that  which  is  ^<  refoRred  to  "  in  Ihe  first  indenture.  When  the 
oiroamstances  under  wbioh  the  aeoond  .indenture  was  made,  and 
the  objects  and  pnrpoaes  of  it :ave  considered;  that  there  was 
then  outstanding  a  first  mortgage  to  pvatect  the  creditors  of  the 
corporation  in  relatkm  tD  any.Iarge  sums /of  money  in  which  they 
stood  indebted ;  tliat  the  amount  of  the  notes  and  bonds  which 
were  to  be  issued  nndeor  the  aeeurity  of  this  second  iadeotwe 
might  reach  the  sum  of  twelve  htindred  thoosaod  dollars;  it  is 
-obvious  that  the  words  of  conm^anee  used  in  it  were  intended 
to  cover  all  the  available  ptroperty  which  was,  or  which  might 
be,  in  the  possession  of  the  corporation.  As  it  purported  to 
convey  all  locomoti've  ei^nes  and  cars  lefeaed  to  in  ihe  fonoer 
mortgage,  and  as  that^nvortgage  did  io  the  most  distinct  manner 
refer  to  stihsequendy  aoquiied  property  of  this  kind,  we  think 
that  upon  a  trae  constmction  of  its  language,  those  three  loco- 
motive engines  and  one  car  ajequired  by  the  corporation  after 
the  execution  of  ttie  first  passed  to  the  grantors  under  the 
second  indentuie^ 

But  the  defendants  now  object  that  whatever  passed  to  the 
gmntees  under  the  indentuie  of  the  1st  of  Atigust,  no  action 
can  be  maintained  by  the  present  plaintiib  for  the  unlawful  eon- 
Tersibn  by  the  defendants  of  any  portion  of  the  property  thereby 
conveyed,  because  at  the  time  of  the  alleged  conversion  Mr.  Lee, 
though  be  had  beto  duly  appointed  a  trustee  in  the  plaee  of  Mr. 
BtevenMMn  b^re,  did  not  actuary  aooept  and  take  upon  him- 
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feelf  tbe  trust  until  leifter,  the  attachment  made  by  the  defendants 
of  the  property  in  question  on  their  writ  agaiaet  the  railroad 
company.  To  this  objection  tbe  plaintiffs  reply,  and  v/e  think 
their  reply  is  a  sufficient  answer,  that  it  is  not  open  to  them 
upon  tiie  report  No  such  question  as  •that  was  reserved  at  the 
trial.  Tbe  report  expressly  states  that  no  objection  was  raised 
to  tbe  evidenee  ofiered  by  the  plaintiffs, except  those. particularly 
specified;  and  the  question  which  arises  upon  tfie  objection  now 
urged  is  neither  an  objection  to  evidence,  nor  is  it  anywhere  to 
be  found  mentioned  among  those  reserved  for  the  consideraiJon 
of  tbe  fiiU  court  It  ought  not  tberefere  now  to  be  allowed.  It 
is  easy  to  see  that  if  the  objection  had  been  taken  at  the  trial,  H 
.might  have' been  readily  disposed  df  by  the  introduction  of  evi- 
dence showing  that  in  fact  Mr.  liee  accepted  the  trust  at  an 
earlier  date  than  that  mentioned  in  tbe  written  memorandum 
which  is  in  the  case.  Or,  if  necessary,  an  amendment  which 
would  have  obviated  the  objection  might  have  been  granted 
withotrt  affecting  in  the  least  degree  the  merits  of  the  case. 
Withont  therefore  determining  whether  any  eflect  would  or 
Ought  to  have  been  given  to  this  objection,  if,  upon  the  evidence 
.  reported,  it  w^  properly  or  in  fact  before  us,  it  seems  dear  that, 
no  such  question  being  reserved  or  intended  to  be  reserved  in 
tbe  report,  it  is  matter  upon  which  we  are  not  called  upon  to 
pass,  and  of  which  the  defendants  cannot  now  avail  them- 
selves. 

But  the  further  question,  whether  under  tbe  indenture  of  the 
1st  of  August  1853  the  personal  property  which  it  purported  to 
convey  was  actually  delivered  to  the  grantees  and  afterwards 
remained  in  their  open,  visible  and  exclusive  possession,  is  more 
elaborately  considered  and  discussed  in  the  written  arguments 
€ft  the  counsel  than  any  other  which  arises  upon  tbe  report  of 
tbe  case.  But  upon  the  facts  there  disclosed  it  does  not  seem 
difficult  6f  solution.  The  authorities  to  which  reference  is  made 
in  those  argnments,  the  citations  of  which  need  not  here  be  re- 
peated, show  very  conclusively  that,  by  the  laws  of  tbe  State  of 
Vermont,  tbe  conveyance  of  personal  chattels  by  deed  of  mort- 
gage, bill  q£  safe,  .or  any  other  instrument,  to  be  held  in  trust 
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by  the  vendee  or  grantee  aa  security  for  the  payment  of  a  debt 
due  to  him,  will  not  avail  against  a  subsequent  attachment 
thereof,  unless  he  has  previously  thereto  obtained  a  delivery 
of  the  chattels  and  has  thenceforward  been  in  the  opeUf  visible 
and  exclosive  possession  of  the  same/  In  conformity  then  to 
this  rule,  which  must  be  regarded  as  absolute  and  inflexible,  the 
burden  of  proof  is  upon  the  plaintiffs  to  establish  the  truth  of 
this  general  proposition;  that  they  did,  before  the  attachment 
made  by  the  defendants,  obtain  the  possession  of  the  personal 
property  conveyed  to  them  by  the  Rutland  and  Burlington 
Railroad  Company,  and  did  afterwards  constantly  remain  in  the 
open,  visible  and  ^(elusive  possession  of  it.  And  it  appears  to 
us  that,  upon  a  consideration  of  the  facts  stated  in  the  report, 
that  burden  is  fully  sustained,  and  that  the  truth  of  this  propo- 
sition is  a  jost  and  necessary  consequence  from  the  evidence  in 
the  case. 

The  deed  of  indenture  was  executed  on  the  1st  of  August 
1853.  The  grantees  did  not  then  take  possession  of  any  part 
of  the  mortgaged  property,  but  the  whole  of  it  remained  in  the 
possession  of  the  grantors  until  the  19th  of  November  then  next 
following.  On  that  day  the  railroad  company  stopped  payment; 
and  since  that  time  no  bosiness  pertaining  to  the  running  of  trains, 
the  tran^xMrtation  of  passengers  or  freight  upon  the  road,  or  the 
.care,  custody  and  management  of  the  engines,  cars  and  other 
mortgaged  property,  has  been  transacted  by  any  person  in  the 
employment  .or  under  the  control  or  direction  of  the  corporation 
or  of  any  persons  acting  as  their  officers.  Yet  all  this  prop- 
erty was  afterwards  in  constant  use,  and  was  employed  by  the 
persons  who  then  had  it  in  custody,  just  in  the  same  manner  as  it 
had  been  before  by  the  corporation,  in  the  transportation  of  pas- 
sengers and  freight.    But  if  Hub  business  was  done  in  fact,  and 

*  Upon  this  point  the  plaintiffs  reli^  on  KendafL  t.  Samsonj  12  Verm.  51$ ; 
Hall  ▼.  Parnonff,  17  Verm.  271 ;  Coty  v.  Barnes^  20  Yenn.  78;  SUpkenaon  t. 
Clark,  20  Verm.  624;  HutchinM  v.  GUehrigt^  23  Venn.  87,  and  cases  cited;  Bur- 
rows  V.  Slebbins,  26  Verm.  659 ;  and  the  defendants,  on  Tobias  t.  Francis^  S 
Verm.  425 ;  Woodward  v.  Gafes^  9  Verm.  S58;  Sturffis  ▼.  Warren^  11  Veim 
488;  Russ4U  r,  Fillmore^  15  Verm.  180 ;  Skiff  y.  Solaeej  SO  Verm.  979. 
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none  of  it  was  done  by  the  corporation,  or  by  any  of  their  officers, 
or  by  any  persons  under  their  direction  -<-  and  tbis  mnet  be  taken 
as  an  indisputable  fact,  since  it  may  be  said,  without  qualifica- 
tion, that  it  IB  shown  to  be  so  by  all  the  evidence  in  the  case  •— 
the  inquiry  necessarily  arises  by  whom  else  was  it  done,  and 
who  had  possession  of  tlie  property.  These  iaquiries  it  is  not 
difficalt  to  answer. 

On  the  16th  of  November  1853,  Mr.  Lee,  as  the  president  of 
the  corporation,  in  pursuance  of  a  vote  of  the  directors  at  a 
meeting  held  by  them  on  the  same  day,  executed  with  Messrs. 
Henshaw  and  Stevenson,  the  grantees  aod  trustees  under  the 
deed  of  indenture  of  the  first  of  August,  a  further  deed  of  inden- 
ture, whereby  the  mortgaged  property  was  surrendered  and 
yielded  up  to  them,  to  be  held  solely  for  the  uses  and  purposes 
for  which  it  was  conveyed.  It  is  insisted  by  the  counsel  for  the 
defendants,  that  this  whole  proceeding  was  unwarrantable  and 
illegal ;  that  the  vote  of  the  directors  was  invalid,  because  it  was 
adopted  at  a  meeting  held  at  a  place  beyond  the  jurisdiction 
of  the  state  under  which  the  corporation  held  their  charter; 
and  that  the  act  proposed  thereby  to  be  done  was  beyond  their 
power  or  right  to  authorize.  Bat  whether  this  should  so  be 
determined  was  a  matter  of  law  or  not,  it  is  indisputable  in  point 
of  fact,  that  the  deed  of  surrender,  as  it  is  called,  was  then  exe- 
cuted by  the  parties ;  and  that  three  days  ailerwards,  to  wit,  on 
the  19th  of  November,  Messrs.  Henshaw  and  Stevenson  pro- 
ceeded to  take  possession  of  all  the  mortgaged  property  of  every 
description.  They  appointed  an  agent  to  act  for  them  in  that 
behalf;  and  he  went,  ond^  their  special  and  written  directions, 
to  every  place  where  any  of  this  property  was  then  situate  or  to 
be  found,  and  took  possession  of  it  for  them,  and  gave  notice 
thereof  in  writing  to  every  individual  who  had  charge  of  any 
part  of  rt  From  that  time  forward  the  trustees  bad  the  exclu* 
sive  control  in  the  management  of  all  the  business  over  the  road 
The  persons  performing  every  species  of  labor  upon  or  with  it 
were  in  their  employment,  hired  and  paid  by  them,  and  subject 
to  their  control.  This  state  of  things  remained  unchanged  until 
Jifter  the  defendants  made  their  attachment  of  the  prpperty  now 
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in  controversy.  And  thns  it  appeals  tbut  the  corporatioa  were 
not  then  in  possession  of  the  property  at  all^  bat  that  the  grantees 
had  the  sole,  open,  visible  and  extdasive  possession  of  it  nnder 
a  claim  of  rights  which  claim  was  aoqaiesced  in  as  ibdiapntable 
by  the  grantors. 

This  ifteets  tfae  reqairements  of  the  law*  The  mortgaged- 
property  was  in  fact  delivered  to  the  mortgagees  j  they  retained 
the  possession  of  it,  and^  applied  it  to  the  used  for  which  they 
were  to  hold  it  in  ttnst.  The  objection  tiiat  the  agents  and  ser- 
vants, whom  tbey  employed  to  take  care  of,  manage  and  use  the 
property,  were  the  same  persons  who  had  been  for  the  like  pui^ 
poses  employed  by  the  corporation,  before  the  sonrender  and 
delivery  of  it,  is  wholly  immaterial,  and  can  in  no  way  affect 
the  rights  of  tfae  pardes.  The  tmstees  were  obliged  to  emptoy 
suitable  and  proper  persons  to  kee|),  take  care  and  manage  the 
machinery,  cars  and  every  other  species  of  property,  for  which, 
coming  into  Ikieit  possession,  thej  were  to  be  and  remain  ao« 
countable.  For  this  purpose  they  had'  a  right  to  employ  whom- 
soever they  pleased  If'  they  did  in  fact  employ  those  who  had 
before  been  in  the  service  of  the  company,  they  were  not  thereby 
any  lesi»  in  the  actual  possession  of  the  property,  than  if  they  had 
sought'for  and  procured  the  labor  and  services  of  other  indiTid- 
uals.  It  is  said  that  by  this  course  of  proceeding  the  public 
Weire  not  as  eflRsotnally  notified  of  tike  change  of  possession  as 
tfaey  might  hare  been.  This  is  perhaps  to  some  ejttent  tme,  but 
Ifess  we  think  than  upon  firet  view  might  be  supposed  How  have 
the  public  any  efTeetnal  means  of  dbtermining  al  any  particular 
time  in  whose  eraploy«nent  are  the  persons  seen  in  the  perfbrm* 
ance  of  labor  or  service  upon  a  tailmad,  except  by  tite  instita- 
tion  of  inquiries  in  the  proper  quarter ;  by  seeking  inCormatioii 
iirectly  from  one  or  the  older  of  the  parties  to  the  contract  ?  If 
that  had  been  done  by  anybody^  after  the  change  whicb  took 
place  nnder  the  direction  of  tfae  trustees,  it  would  at  once  and 
immediately  have  been  known,  for  it  is  not  pretended  that  there 
was  any  designed,  intentional  or  actual  concealment.  The  only 
ground  upon  which  the  defendants  insist  Hiat  there  was  no 
change  of  posdessim  is,  that  the  publicity  of  it  by  tb«  adbpdoa 
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of  ineanB  other  tbaa.  those  whiedi  were  resorted  to  might  have 
been  greater:  or  nu«e  dia&ieil^  diffased  fiat  this  extended 
pvblicity  is  no  requisite,  of  the;  lamr..  Jt  is  eoougbi  and  all  that 
is  necesaary.  to.  protect  bis  .iight&  against  anbseqaent  purchasers 
or  attacbing  oreditors^  that  the  moitgagee  has.  in  &Qt  obtained 
possession  of  the  morl^agod  psoperty,  and  has  afterward  ooa* 
tinned  to  be  in,  the  opeo,  vbible  and  exdnsiye  possession 
of  it  for  the  uses  and  pvuqpoaes.  foe  which  it  was  tmnsfi^csed  to 
him* 

By  the  vote  of  the-stocJcholdiim.  of  the  Botiand  and  Baritngw 
ton  Railroad  Compaiiiy  at  their  masting  held  on  the  8th  of  May. 
1853,  in  addition  to  the  other- powerscoafenred  on.  the  officers  of 
ttie  corporation  respecting  the  conveyance,  of  its  property  by  a 
second  moItgElge^  deed^.  the.  piesident  wa&  axpcesaly  anthpcixed 
to.  do  and  perform  all  acts,  and!  things  necessary  to  give  validity 
and  effect  to  the  oonveyanee  which  the  directors  were  empow^ 
eied  to.  cause  to  he  exaented  The  great  objeot  and  purpose,  of 
the  corporation  in  that  oon^rcgpancsLoannotii  aitber  in  eonstdevaf 
tion  o£  the  ternds  in  which  it  isi  espDBssed^  or  o£  the  reaolntiona 
nad^  which  its  offieens  were  empowered  to  act^fae  mistaken. 
It  was  to  give  security  to  the  creditors  of  the.  gran  tor,  and  am^ 
pie  power  was  conferoed  om  the.  officers  o£  the  corporation  to  dO| 
in  thein  respective  stations^  whatever  was  estentiaL  to  acooin^ 
plish  that  object*  It  is;  true  that  the  grantees  were  to  hold  thQ 
property  conveyed  to  them  in  trast^  among  othw  things  £oe 
the  use  of  the  grantors  until  tiie^tt  should  he.  a  failure  to  paty 
some  portion  of  the  principal  or  intearest  of  the  debt  to  recover 
which  the  property  conveyed  was  pledged,  fiat  special  author^ 
Ity  had  been  given  to  the  president  to*  make  this  conveyance 
i»  the  trustees  effectnal  to  the:  secnrity  of  the  ereditore,  by 
doing  all  acts-  requisite'  for  that  pnrpose.;.  and  aa  this  could  be 
done  only  by  sarrend^Iing  and  defiverifig  up  to  the.  grantees 
possession  of  the  mortgaged  pvopetiyv  he  had.  a  light,  and  it  may 
be  said  that  it  waa  his.  duty,  to>  do  that^aot  The  facts  proved  in 
the  case  show  that,  in  this,  partiralar  he'  oeodneted  himself  in 
good  faittk  The  corperation  were  on  the  eve  of  failure ;  the 
eceditors  intended-  to  be  protected  by  the  mortgage  could  be 
VOL.  X.  49 
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made  secure  .only  by  the  exercise  of  the  aatbority  with  which 
he  bad  been  invested ;  and  be  therefore  rightfully  and  properiy 
gave  np  the  possession  of  the  mortgaged  property  to  the  troa« 
tees.  It  is  immaterial  how  this  was  doae ;  it  is  sufficient  that 
it  was  done  in  fact  He  having  in  himself^  in  bis  own  office, 
under  the  specific  vote  of  the  oorporatioa,  sufficient  aothority  to 
deliver  the  property  as  one  of  the  acts  necessary  to  give  effect  to 
the  eonveyance,  and  having  actually  put  the  grantees  in  posses* 
sion  of  ity  it  is  unnecessary  to  inquire  whether  the  directcHt»  pro* 
oeeded  with  regularity,  or  transcended  their  authority  in  the 
vote  which  they  adopted  relative  to  the  deed  of  surrender.  Irre* 
spectively  of  all  their  proceedings,  the  trustees  had  acquired  by 
the  act  of  the  president  a  perfect  title  to  the  property  against 
subsequent  attaching  creditors.  And  this  is  clearly  so,  notwitb* 
standing  the  provision  in  the  indenture  that  the  trustees  shall 
hold  the  conveyed  property  in  trust  to  suffer  and  permit  the 
grantors  to  retain  the  exdnaive  possession,  use,  management 
and  control  of  it  until  the  oceurrenoe  of  a  certain  specified  de- 
fault in  the  payment  of  some  part  of  ti>e  interest  or  principal  of 
the  several  debts  for  the  due  security  of  which  it  was  made  and 
eseeuted.  For  there  are  other  trusts  also  created  by  it,  the  first 
and  leading  one  of  which  is,  that  all  the  property  therein  men* 
tioned  shall  be  held  and  devoted  to  the  security  and  ultimate 
payment  of  these  debts.  To  execute  each  and  all  the  trusts 
imposed  upon  the  grantees  by  their  acceptance  of  the  convey- 
ance made  to  them  by  the  corporation,  it  was  indispensable  that 
they  should  have,  as  has  afaready  been  shown,  the  actual,  open 
and  visible  posaessiou  of  all  the  personal  property  conveyed  to 
them  ;  otherwise,  the  particular  trust  for  the  benefit  of  crediton 
might  be  wholly  defeated  by  the  interference  of  subsequent  pur* 
chasers  or  attaching  creditors.  To  prevent  such  consequences 
and  to  secure  an  appropriation  of  the  property,  so  that  it  should 
not  be  diverted  firom  a  faithful  applioation  thereof  in  ibe  exeour 
tion  of  the  sev^^al  trusts  created  by  the  provisions  of  the  inden* 
ture,  it  was  the  undoubted  right  of  the.  gmntees  to  take  the 
property  conveyed  to  them  into  their  own  sole  and  exclusive 
custody*    Whenever  the  provisions  of  a  contract  create  an  obli* 
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g«aon  ttgainst  one  of  tbt  parties  to  it  i&  reference  to  specifiecl 
property  of  whicb  it  is'  the  sobjeoti  he  is  by  necessary  implication 
aotborized  to  do  all  acts  which  are  abeolately  essenttal  to  the 
sbrict  performance  of  his  daty  coDceming  it*  If  there  be  con- 
flictiDg  ptovisions^  it  is  reasonable  tbat  those  of  minor  import* 
ance  shonld  yidd  to  the  great  and  patamoont  purpose  of  the 
parties  and  to  their  objeet  and  design  in  its  execution.  And 
upon  this  principle  it  is  apparent  that  the  trustees  ought  to  tore 
taken  possesition  as  they  did  of  the  mor^ged  property.  The 
eUef  end  fofwhidi  the  indenture  was  executed  was  manifestly 
to  oreate  a  fixed  security  in  behedf  qt  certain  distinctly  design 
nated  creditors  of  the  corporation,  and  *tbat  end  could  be 
effeetually  accompUsbed  only  by  the  c<>urse  which  the  trustees 
pursued.  Their  possession  of  the  property  was  therefore  a  right 
upon  which  they  might  lawfully  insist  But  aside  from  this 
eondusioo,  it  is  to  be  considei^,  in  &  controversy  between  the 
present  parties,  that  the  particular  trust  assumed  by  the  trusteesi 
to  suffer  and  allow  the  grantors  to  remain  until  the  ocouirenee 
of  a  specified  contingency  in  possession  o{  the  mortgaged  prop* 
arty,  was  a  provision  solely  and  Exclusively  for  their  benefit,  and 
of  which  they  only  were  entitled  to  take  advantage.  The  plain- 
tifis  have  no  cause  of  complaint  when  the  terms  of  a  provision, 
not  made  for  them  or  on  their  account,  but  whoOy  for  the  use  or 
sulvantage  of  the  corporation,  a^  not  strictly  observed,  if  the 
latter  are  satisfied  and  acquiesoe  in  the  omission.  It  will  be  in 
eufficient  seasotf  to  determine  what  are  the  rights  of  the  cestuis 
que  tnutj  and  whether  they  have  been  violated,  when  the  party 
in  interest  shall  interpose  objections  to  the  proceedings  of  the 
trustees,  or  seek  relief  for  any  injury  alleged  to  have  been  sus- 
tained. 

Other  questions  have  been  adverted  to  in  the  arguments,  upon 
.  which  we  have  no  occasion,  in  the  determination  of  those  upon 
which  the  rights  of  the  parties  in  this  case  depend,  to  express 
any  opinion.  If  in  anything  the  railroad  company,  or  their  offi- 
cers, have  failed  to  perform  in  behalf  of  the  public  the  duties 
required  of  them  by  law,  proper  remedies  may  no  doubt  be 
found  ;  but  nothing  of  tbat  kind  is  shown  by  which  the  questions 
at  issue  in  this  action  are  afiected. 
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The  {daiotiffs  being,  as  baa  been- shown,  sniitted  to  recover,  it 
only  remaioa  to  determioe  the  principle:  upon,  which  their  daiii«> 
ages  for  the  unlawful  ooaveraion'  of  the  property  taken  by  the 
defendants  ia  to  he:  aaeertasnod.  The  existencae  of  the  first 
mortgage  and  the  rights  of  the  mortgagees  under  it  psesent  no 
impediment  to  the  plaintiflk'  reeovieryi  booausetbe  laitter  were  m 
the.  actual  possession,  and  these  isc  no  ertdence  fx>  show  that  the 
fornaer  ever  took  any  poasesflioa  wbataet  of  tfte.  pooperty.  Of 
course  they  can  prefer  no  chdrai  lb  it  against  the  anbseqcieBt 
puTchasera  The  rnla  of  damages,  is  tfaenefom  ta  be  preaciibed 
without  regard  to.' any  supposed  daim  oa  thfiir  part  The  geo* 
eral  pnnoipile  is^.that  in  aptioos  of  ttpv«c  and  trespass  for  tho 
unlawful  oonverMoii.  of  persooal  poopectyt  the  owner  aball 
reooyer  the  value  of  it  aa  it  waa  at  the.  tima  of  the  first  wiEong* 
ful  taking,  with,  interest  affcerwaids  firom  tiiat  date.  If  this  rale 
were  bene  to:  be  applied^  the;  plaiiitifis  would  be  entitled  to  daim 
the  value  of  the.  pmpecty  as  ifc  waa  oo  the  day  of  the  attach* 
ment  tliereof  on  loesne  prQcess,  with  iatenast  afterwards.  But 
under  the  particular  cuxsumrtaiicas  of  the  pieseot  case  we  think 
that  rule  ia  inapplicable ;  and  thAli  it  would  ba  uajpst  to  allow 
it  to  be  enforced  The  plaintiff  did  in  fact  have  the  full  and 
entire  use  of  the  engines,  oars,  and  other  articlea  ustU  they  w»s 
seized  hf  the  abenff  on*  the  execution.  They  are  therefore  to 
recover  whatever  ttie  VMlueof  4he  property  shall  be  ascertained 
to  have  been  on.  tbat.day>^th  intecost  tborcKm  until  the  time  of 
entering  up. the  judgment  If  the  a«»eant  for  wUoh  judgmeat, 
according  to  this,  rulei^is  to  be  entered!  is  not  agreed  upon  bf 
the  parties,  the  cause  must  be  sad^t.to  an  assessor  to  ascertain 
and  report  iL  Mgni€nt  for  ti$  plainiijf$. 
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Harrison   Gray   Otis   vs.  Frederick    O.  Prince  io  others,, 

titiBtBes^ 

A  tofltator  dsviMd  real  esUta  to  his  gnadaon,  in  fee;  and  bj  a  codicil  directed  the  estate 
to  be  held  bj  tmatees,  **  in  trast  tb  pay  over  to  htm  quarterlj  the  net  income  of  said 
estate,  so  long  as  he  sfaaU  reoniii  nnmatried;  and,  ki  the  event  of  hia  marriage  orhia 
^ing  nnmarried,  ta  convey^  the  estate  to  hia  heiia.**  ffeld,  that  the  restcaint  u|m»ii  car- 
riage was  agitinst  the  policy  of  tha  law,  and  the  gift  over  waa  void. 

Action  of  contract  against  tba.  tnutees  under  the  will  of 
Harrison  Gray  Otis^  the  plaintiff's  grandfather,  to  recover  a 
quarter's  income  of  veal  estate  devised  to  the  plaintiff  in  fee  by 
that  will,  but  as:  tO' which  a  codicil  contained  the  following  pro*' 
vision : 

^  I  so  far  modify  my  devise  in  said  will  to  my  gmndson  Haiw 
rison  Gray  Otis,  Jr.,  that  I  direct  the  real  estate,  therein  devised 
for  his  benefit,  to  be  held  iatrast  by  my  said  three  sons,  the  snr* 
vivors  or  scffvivof  of  them^-and  his  heirs,  in  trust,  to  pay  over 
to  him  quarterly  the  net  income  of  said  estate,  deducting  all 
expenses  for  repairs  and  insurance,  so  long  as  he  shall  remain 
unmarried ;  and  in  the  event  of  his  marriage  or  dying  unmar- 
ried, to  convey  the  same  to  his  legal  heirs." 

The  plaintiff  was  afterwards  legally  married ;  and  the  trustees 
refused  to  pay  the  subsequent  income  to  him.  The  parties  stated 
the  above  case  to  the  court 

E.  R  Bead^  for  the  plaintiff,  argued  in  writing. 

F.  O.  Prince  J  for  the  defendants^  sabmitted  the  case  without 
argument. 

Thomas,  J.  By  the  original  will  the  estate  is  given  to  the 
plaintiff  in  fee  simple.  The  codicil  devises  the  estate  in  trust 
to  pay  the  net  income,  to  the  plaintiff  so  long  as  he  shall  remain 
unmarried,  and,  in  the  event  of  his  marriage  or  dying  unmar- 
ried)  toi  oonvey  it  to  his  legal  betn* 

The  condition  is  subsequent^  and  the  rostmint.  upon  the 
mandage  of  the  grandson  without  limitation  as  to  time  or 
peraon.  It  i»  therefore  eleariy  against  the  policy  of  the  law, 
and  void,  unlssa  there  is  a  valid  gift  over.    JParsans  v.  Wimlow 
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6  Mass.  169.  Lloyd  v.  Branton,  3  Meriv.  108.  Morley  v.  Een- 
noldson,  2  Hare,  570.  1  Jarman  on  Wills,  843.  1  Story  on  Eq. 
^§  280,  288. 

The  trustees  upon  the  maniage  are  to  convey  the  legal  estate 
to  the  heirs  of  the  plaintiff.  It  is  very  familiar  law  that  a  devise 
to  the  heirs  of  one  living  is  void.  Nismo  esthceres  viventis.  Shep. 
Touchst.  415.    6  Cruise  Dig.  tit  38,  c.  10,  §  87. 

There  are  exceptions  to  the  rule,  as  well  settled  perhaps  as 
the  rule  itself;  as  where,  in  the  case  of  a  devise,  it  is  plain  from 
the  whole  will  that  the  testator  intended  to  use  the  words  '^  heirs  ** 
or  ^  legal  heirs  "  as  words  of  description  or  purchase.  Upon  the 
examination  of  the  will  of  Mr.  Otis  we  find  no  manifestation 
of  such  purpose.  Assuming  that  there  was  no  inadvertency 
or  mistake  in  the  drafting  of  this  clause,  there  are  no  clear 
indications  that  the  words  <^  legal  heirs  "  were  to  be  used  in  any 
other  than  their  ordinary  legal  sense.  The  result  is  that  the 
equitable  devise  over  is  void.     Beard  v.  Hotion^  1  Denio,  165. 

Judgfiiewt  for  the  plaintiff. 


Whittgnton  Mills  vs.  Geoboe  B.  Upton  &  others. 

A  manofacturiog  corporation  under  the  laws  of  thia  commonweaUh  cannot  form  a  parliieiw 
ship  with  an  individual. 

A  manuikcturing  corporation  and  an  indtridvai  who  have  actually'  made  a  contiad  of 
partnership,  and,  either  with  or  without  the  assent  of  all  the  stockholden  of  the  oorpara* 
tion,  acted  and  held  themselves  out  to  third  peieoBs  as  copartners  for  manj  yeani  and 
contracted  debts  as  such,  cannot,  upon  the  petition  of  such  individual,  be  put  into  insol- 
vency as  a  partnership,  under  StM,  ISdS,  c  163)  and  1851,  c  897;  and  proceedings  la 
Insolvenc/  so  instituted  will  be  suspended  by  thia  court  upon  the  application  of  the  cor- 
poration. 

Petition  by  a  manufactaring  eorpomtion  to  set  aside  pio* 
ceedingB  in  insolvency,  instituted  against  the  corporation  and 
William  Mason,  of  Taunton  in  the  county  of  Bristol,  as  partners, 
upon  Mason's.petition ;  to  restrain  the  assignees  appointed  under 
those  proceedings  from  further  interfering  with  their  estate ;  and 
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to  compel  the  judge  of  insolvency  to  entertaio  a  petition  of 
the  corporation  for  the  benefit  of  the  insolvent  laws  respecting 
insolvent  corporations.  The  fiicts  of  the  case^  as  appearing  by 
the  report  of  a  special  master  in  chancery,  were  as  follows : 

The  Whlttenton  Mills  weie  incorporated  by  St.  1836,  c.  19. 
for  the  purpose  of  mannfacturiug  cotton  goods  at  Taunton ;  and, 
at  the  time  of  organizing  under  their  charter,  adopted  by-laws, 
extracts  from  which  are  copied  in  the  mar^o/ 

The  Taunton  Manufacturing  Company,  a  corporation  author- 
ized by  their  charter  {8L  1822,  e.  44)  to  manufacture  iron,  cop- 
per, cotton  and  wool,  fiailed  in  1836,  and  their  property  was 
divided  among  their  creditors.  The  Whlttenton  Mill,  one  of 
their  establishments,  was  taken  by  certain  persons  who  had 
been  stockholders  in  the  Taunton  Manufacturing  Company  and 
became  stockholders  in  the  Whlttenton  Mills  corporation. 

Leach  &  Keith  and  Crocker  &  Richmond,  occupying  a 
machine  shop,  foundry,  tools  and  machinery  which  had  pre- 
viously belonged  to  the  Taunton    Manufacturing   Company^ 

*  The  officers  of  the  corporation  sball  be  a  treasarer,  agent,  clerk  and  three 
directors.  The  agents,  under  the  authority  of  the  directors,  shall  superintend 
and  manage  all  the  active  business  of  the  company  —  the  erection  of  buildings, 
construction  of  machinery,  purchasing  stock,  manufacturing  and  selling  goods, 
and  receiving  and  paying  debts ;  and  they  shall  have  power  to  make  all  such 
contracts  as  may  be  necessary  for  the  purposes  afbresaid,  and  to  settle  and  adjust 
the  same.  The  directors  may  call  meetingB  of  their  boani  in  such  manner  as 
they  shall  prescribe,  and,  at  any  such  meeting,  two  shall  constitute  a  quorum 
for  the  transaction  of  business.  They  shall  have  power  to  purchase  mills  and 
.mill  sites,  and  any  real  estate  necessary  or  convenient  for  carrying  on  the  busi- 
ness of  the  corporation.  They  shall  have  power  to  appoint  agents,  and  remove 
them  fKmi  office ;  to  appoint  a  eiork  or  treasurer  pro  tempore  in  case  of  vacancy 
or  absence ;  to  appoint,  or  antiiorixe  the  agent  to  appoint,  all  other  needful  offi- 
cers under  him ;  to  fix  salaries  and  compensations  for  all  the  officers  and  agents 
employed  by  the  company ;  to  direct  the  number  and  extent  of  buildings  to  be 
erecte<],  the  extent  and  kind  of  machinery  to  be  constructed  or  purchased,  and 
the  extent  and  kind  of  manufactures  to  be  carried  on  ;  to  declare  dividends ;  to 
call  meetings  of  the  corporalaon ;  to  instruct  the  agents  and  other  officers,  and 
regulate  and  control  their  doings,  and  exercise  a  general  saperintendence  and 
control  over  all  the  officers  of  the  coiporadon.  Meetings  of  the  directors  may 
be  holden  at  ar.y  time  and  place  for  the  transaction  of  any  business  when  all  the 
board  are  present  without  any  previous  notice. 
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ibraiBhed  the  gieater  part  of  the  maohineiy  required  for  the 
Whittenton  Mill  firoro  1636  aatil  1843,  when  they  failed,  and 
their  fomidry,  machitie  ehop,  tools,  machiiwry  and  etook  paeoed 
into  tlie  hands  of  offieers  of  the  law  for  sale  and  dhlritMifcioa 
among  their  ereditors,  and  the  tools,  maahineryand  stock  were 
purchased  and  the  fomidry  and  macbtae  «hop  hired  biy  Mason. 

On  the  2Bih  of  May  1843  the  Whittentoa  Mills  and  Maam 
made  an  agreement  in  writing,  that  the  >eorpoiation  nhoold  ai^ 
Tanoe  to  him  the  money  necessary  to  pay  for  aaid  took,  ma- 
chinery and  stock,  and  for  the  rent  df  the  abep  and  fonndiy,  and 
for  the  stock  and  labor  which  might  be  ve<{iiired  in  oairying  them 
on,  and  be  paid  iuteiest  on  the  adimnoes ;  -and  that,  after  pay- 
ing a  certain  annual  salaiy  to  Mason,  the  proffits  on  patents  then 
held  or  afterwards  obtained  by  him,  and  all  other  profits  denved 
from  the  manofactore  of  maehinery  or  other  work  of  the  raaebine 
shop,  shonld  be  equally  divided  between  the  parties,  for  five  yean. 
-On  the  Ist  of  Jane  1845  the  parties  further  agreed  in  writing 
that  their  joint  baaineas  shonid  be  done  and  their  joint  propecty 
held  in  the  name  of  William  Mason  &  Company;  and  the  shops 
hired  by  them  and  their  stock  of  tools  and  madhinery  being  in- 
sufficient, that  land  should  be  purchased,  buildings  erected  and 
machinery  and  tools  purchased  or  constructed  forthwith  to 
supply  the  deficiency ;  that  Mason,  besides  an  annual  salary, 
should  receive  a  certain  earn  on  each  spindle. made  by  the  pas- 
ties under  his  patents,  or  sold  to  others ;  thart  tiie  fiim  and  their 
successors  should  have  the  right  to  use,  without  diarge,  aH 
inventions  and  improvements  in  machinery  made  by  Mason 
during  the  continuance  of  the  agreement;  that  interest  should 
be  allowed  to  each  party  on  aU  Boms  .famished  for  the  nae  of 
the  partnership;  that  the  aeeouate  should  be  stated  annnallf, 
and  be  at  all  times  open  to  the  examination  of  the  parties ;  that 
the  profits,  after  deducting  the  allowance  to  Mason,  shonld  be 
equally  divided  between  him  and  the  Whittenton  Mills;  and 
that  the  agreement  should  continue  in  force  for  seven  yean 
from  its  date,  unless  eooner  eaocriled  by  mataial  oonsant.  And 
it  was  afterwards  by  agreement  in  writing  extended  for  three 
years  more. 
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ItTiPQis  a  greiftt  oonvenienoeifor  the  WbitteDtoQ  Mills  to  hvrb 
th»  cootpoi  of  a  loundry  and  machine  vbop,  aitnated,  as  «tbiB 
foaadry  aad  shop  were,  within  two  mttee  of  their  factory,  and  to 
have  the  vight  to  iwe  tbe  patterns  in  theebop,  and  the  patents  of 
Idason.  Tbe  officers  0f  the  oorporattoo  made  these  agreements 
with  tbe  sole  >object  of  MaKaing  profits  from  the  manulaotnre 
•ad  sale  of  maebittefy^^and  at  the  time  of  executing  the  agreo- 
ment  of  1842  tbe  WbiAtenton  MM  yims  in  fall  operation  and 
was  supplied  with  all  the  machinery  reqcrired. 

Under  and  in  pmrsaanee  4»f  these  agreemeats,  the  firm  of 
William  Maaoa  tfc  ^Companyi  composed  of  Mason  and  the 
WbitteBtoo  Mills,  cMnrried  on^a  veiy  extensive  hnsiness,  (averag- 
jBg  ^175,000  a  yeaTy'and  amonnting  in  one  year  to  $830,000,) 
eanfioed  to  ^the  mami£Eictaring<€(f  maehiweiy  for  cotton  mills  till 
1650,  when  they  bailt  <aiie  locomotive  enginew  From  this  time, 
theaiamifaiotiiie  of  locomoti^ve  en^nes  received  an  increashig 
«taare<of  their  ^atltotion  till  their  iasolveney  in  18S7,  when  It 
^Mietitttted  aboat  one  half  of  their  bosiness. 

Daring  the  period  of  the  partnership,  tbe  'greater  part  of  the 
machinery  required  by  tbe  Whitkenton  MiHfi  was  manuftiotared 
ttttd  tbhl  to  tbem  by  Witliaim  Mason  tp  'Company.  In  the  pur- 
dsbase  and  sale  '<of  thie  nmchinery  the  parties  dealt  with  one 
another  as  strangers*  -  Masoa  ic  Company  also  made  repairs 
•«ipan  the  maohinery  of  the  Whtttenton  :MHis  to  the  amount  of 
«mOOO  during  that  time.  And  Mason  &  Company  manufao- 
tered  and  sold  to  other  pevsons  and  corporations  lafge  qaan- 
4ities  of  tools  and-ma^biiiefy:;  aepd  stated  and  rendered  to  the 
Whitteaton  Mills,  as  'partners,  anaaal  aoeoiuitB  of  tbe  copart- 
nership basineis,  which  Teenlted  every  ifsar  an  til  1852  in  large 
profits,  half  of  wbifeb,^aeeordiog  tO'tbe'terms«>f«ald  agreements, 
-waB.paid  ever  or«redtted  amaally  to^tfae  Whittenton  Milts,  and 
•was  by  that  aorporatnm  dishribated,  'with  their  other  profits, 
-aoKMig  their  stockbdhlere*  Since  1852  the  Ifirm  have  been  doing 
;a  losing  business. 

The  capital  stock  of  the  corpcnration-waa  divided  into  two 
ibondied  sbarss,'the  par'imlQe  of  which  was  five  hundred  dollars. 
Tbe  nature  of  tbe  business  'in  which  Mason  tiC  Company  wevp 
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engaged,  and  tbe  manner  of  condactiog  it^  were  tbrongbont 
known  to  all  the  officers  of  the  corporation ;  and  to  all  the  stock* 
holders,  except  one,  who  was  tbe  owner  of  foar  shares  from  thd 
time  of  the  organization  until  18t>4|  when  he  transferred  them 
to  one  of  the  other  stockholders!  and  who  nerer  attended  a 
meeting  of  the  corporation,  but  was  a  relative  of  a  majcnrity  of 
the  officers  and  of  the  stockholders,. and  with  two  of  them  was 
in  the  habit  of  consulting  on  his  bnsineaB  affairs,  and  greatly 
relied  on  their  judgment. 

At  and  for  some  time  before  the  insoWency  aforesaid,  Wil- 
liam Mason  &  Company  were  employed  in  making  machinery, 
which  they  had  contracted  to  furnish  to  the  Whittentoa  Mills, 
to  the  value  of  $35>000.  The  materials  had  all  been  proooied, 
and  the  work  was  about  three  quarters  done.  It  was  generally 
known,  in  the  shop  of  Mason  &  Company,  and  in  tbe  town  of 
Taunton,  and  to  many  of  the  persons  who  furnished  the  mateh 
rials  and  performed  the  labor  on  this  machinery,  that  it  was 
building  for  the  Whittenton  Mills.  And  debts  for  such  mat^ 
rials  and  labor,  to  the  amount  of  $4000^  have  been  proved 
against  the  estate  of  Mason  &  Company* 

Mason  contributed  to  ^ibe  copartnership  nothing  but  bis  bUII 
and  patent  rights*  The  Whittenton  Milb  contributed  all  the 
capital  required,  and  advanced  to  Mason  &  Company  ail  the 
money  to  pay  for  tbe  machinery,  stock  and  tools  originally  poi^ 
chased;  and  afterwards,  from  time  to  time,  made  further  ad« 
vances  to  pay  the  accruing  rents,  and  for  tbe  stock  and  labor,  as 
well  as  for  the  land  purchased,  and  the  tools  and  machinery  le* 
quired  in  carrying  on  tbe  copartnership  business,  and  were  cred- 
ited with  these  sums,  and.  with  interest  thereon,  in  the  annual 
aoeonnts  stated  and  rendered  by  Mason  &  Company.  The 
advances  were  made  with  the  expectation  that  they  wonid  be 
reimbursed  out  of  the  profits.  The  lands  were  all  conveyed  to 
William  Mason  and  his  heirs,  but  were  purchased  for  copart- 
nership purposes,  and  the  purchase  money  was  charged  in  the 
copartnerihip  account 

Tbe  general  agent  o[  tbe  corpoiation,  (who  was  also  their 
treasurer  for  a  portion  of  the  time,)  and  Mason,  repneseated  to 
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t;faird  persons,  with  whom  the  partnership  was  dealing,  that  the 
corporation  was  a  member  of  the  partnership.  Two  of  the 
directors  testified  that  they  never  heard  a  doubt  suggested  that 
this  partnership  was  a  valid  one  till  said  insolvency  proceed- 
ings were  commenced ;  and  there  was  no  evidence  that  its  va- 
lidity was  ever  questioned  until  that  time,  by  any  person.  One 
person,  acting  under  a  power  of  attorney,  executed  by  Mason, 
and  by  the  Whittenton  Mills  through  their  general  agent  and 
with  the  knowledge  of  their  clerk,  on  the  12th  of  January  1857) 
purporting  to  authorize  him  to  use  their  partnership  name  <*  in 
signing  and  making  checks  and  drafts  and  receipts,  and  indors- 
ing drafts,  checks,  bills  receivable,  and  bills  of  exchange,"  rep- 
resented to  those  with  wHom  he  was  negotiating  for  money  and 
supplies  for  the  shop  that  the  Whittenton  Mills  was  a  member 
of  the  partnership,  and  upon  the  faith  of  such  representations 
obtained  money  and  matericds  to  a  large  amount. 

The  Boston  Manufacturing  Company,  incorporated  in  1813, 
(£if.  1812,  c.  92,)  "for  the  purpose  of  manufacturing  cotton, 
woollen  and  linen  goods,"  erected  at  Waltham  the  first  power 
loom  mill  in  this  country ;  and  have  a  machine  shop,  in  which 
they  made  the  machinery  for  their  own  mill  and  for  the  two 
cotton  mills  of  the  Merrimack  Company,  the  first  erected  in 
Lowell ;  and  have  also  made  machinery,  in  large  quantities,  for 
cotton  mills  in  Baltimore,  Lowell  and  other  places.  The  Elliot 
Manufacturing  Company,  incorporated  in  1823,  {8t.  1823,  c.  11,) 
'^for  the  purpose  of  manufacturing  cotton  goods,"  furnished  from 
their  shop  the  machinery  for  one  of  the  mills  in  Nashua,  N.  BL 
Cotton  manufacturing  companies  generally  have,  connected 
with  their  mills,  machine  shops,  or  ^  repair  shops,"  as  they  are 
called ;  and  it  is  customary  for  such  companies,  when  they  have 
a  good  mechanic,  and  the  patterns  for  a  valuable  machine,  to 
furnish  such  machines  to  other  factories. 

This  case  was  argotd  before  all  the  judges  on  the  16th  of 
Jane. 

&  Bartlett  Jf*  B.  JR.  OwrtiSj  for  the  petitioners.  1.  A  manu- 
facturing corporation,  created  by  a  law  of  this  state  to  carry  on 
bosiness  therein,  pursuant  to  the  Rev.  Sts.  ce.  38,  44,  cannot 
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enter  into  a  general  copartnership  with  either  a  natural  perBon 
or  another  corporation,  even  for  the  proaecntion  of  tiie  sam* 
business  for  which  it  was  chartered.  The  powers  of  a  oo^ 
poratioo  are  only  those  expressly  granted,  and  those  implied,  be* 
canse  needful,  or,  periiaps,  usual  and  customary,  for  the  ends 
which  the  corporation  was  created  to  attain.  Salem  MUldam  t. 
Ropes,  6  Pick.  32.  Beatp  t.  KmvAes^  4  Pet  166.  AogeU  k 
Ames  on  Corp.  §§  229,  239,  256.  The  power  to  form  a  general 
copartnership  is  neither  exptessly  granted,  nor  needful  to  trans- 
act the  busdness  of  manufacturing. 

The  entire  legislation  of  the  State  for  the  legulatioii  of  roan- 
ufBcturing  corporations  proceeds  upon  the  assumption  that  eadi 
corporation  will  conduct  its  own  several  affairs  separately,  by 
means  of  its  own  duly  appointed  officers  and  agents,  actibog  ia 
the  name  and  behalf  of  the  oorpoiation ;  and  its  interests  and 
affairs  cannot  be  committed  to  a  paitiiership,  and  conducted 
uader  the  roles  and  principles  which  gov«ni  partnership  busi- 
ness and  liability,  without  violating  the  pnblic  policy  of  the 
State,  exhibited  by  its  legislation,  and  removing  the  safeguards 
erected  for  the  security  of  those  who  may  become  crediiorB  of 
the  corporation.  Rev.  Sts.  e.  38,  §§  1,  2,  23,  25.  In  a  partner 
ship,  the  individual  partner,  (in  this  case  Mason,)  mi^t  do 
anything,  within  the  scope  of  the  business,  not  only  without 
the  ooncurrence  of  the  directors,  Imt  against  their  wilL 

2.  If  this  manufacturing  corporation  had  power  to  enter  into 
a  ooatract  of  copartnership,  it  could  not  make  this  contract  for 
the  prosecution  of  a  business  foreign  to  the  only  purpose  for 
which  it  was  created,  which  was  ^for  the  purpose  of  manu- 
facturing cotton  goods  in  the  town  of  Taunton,  in  the  county 
ot  Bristol ;  and  for  this  purpose ''  only  it  was  to  ^  have  all  the 
powers  and  privileges,  and  be  subject  to  aU  the  duties,  restrio- 
tions  and  liabilities  set  forth  in  the"  Rev.  Sts.  €C.  38,  44^  aad 
night  hold  real  and  personal  e9Me  to  a  certain  auKmnt  SU 
1836,  c.  19.  It  could  not  take  or  hold  real  or  personal  estate^ 
either  jointly  or  severally,  for  an  object  foreign  to  that  business 
Pirtt  Pariih  m  SMon  v.  €Ue,  3  Pick.  940. 

Its  charter  binds  its  capital  and  credit  aol^y  te  the  pwpoae 
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«f  making  cotton  doth.  Thi«  charter  is  one  of  the  public  laws 
of  the  State.  Every  person  who  deals  with  the  corporation  in 
Its  legitimate  business  has  the  right  to  assume  that  to  be  its 
only  basinese;  and  the  application  of  its  capital  and  credit, 
tbroogfa  a  partnership,  to  a  distinct  and  different  branch  of  busi- 
ne^  is  in  direct  contravention,  not  only  of  public  policy,  bot  of 
Hhe  express  provisions  of  the  pablic  law  of  its  creation.  Bag^ 
shaw  V.  Eastern  Union  Railway^  2  Macn.  &  Oord.  389.  Beman 
▼.  RuffordLf  1  Sim.  N.  S.  660.  Caiman  t.  Eastern  Ccnmties  Raif- 
way^  4  Railw.  Cas.  513,  and  10  Beav.  1.  (hledonian  Sf  Dum- 
bartonshire  Junction  Railway  v.  MagiBiratet  of  Helensburgh^  2 
Macqiteen,  891. 

3.  The  assent  of  all  the  members  of  the  corporation,  if  given, 
18  animportant.  They  could  not  enlarge  the  powers  of  the  cor- 
poration, nor  make  that  legal  which  was  contrary  to  the  express 
provisions  of  a  public  law.  East  Anglian  Railways  v.  Eastern 
(hunties  RaUway^  11  G  B.  775.  Maegregor  t.  Oficial  Han- 
nger  of  Dmer  4-  Deai  R&ihoay,  18  AA  &  EL  N.  R.  618. 

4.  No  creditor  of-  Mason  &  Company  can  charge  the  corpora- 
tion as  a  partner  t>y  reason  of  his  dealings  with  the  so  called 
firm.  The  charter  being  a  public  law,  every  creditor,  assuming 
to  trust  the  corporation,  either  jointly  or  severally,  is  bound  to 
take  notice  of  it  and  its  legal  conseqaences,  and  so  had  notice 
that  the  corporation  could  not  be  a  partner  in  this  firm.  This 
corporation  could  not  empower  an  agent  to  sign  either  of  the 
contracts  of  partnership.  The  attempt  to  do  so  was  void,  not 
merely  for  want  of  power,  (as  a  similar  attempt  of  a  feme  covert 
sit  common  law  would  be,)  bat  also  because  a  violation  of  ex- 
press law.  East  Anglian  Railways  v.  Eastern  Covnties  Railway^ 
ftbi  supra.  Maegregor  v.  Official  Manager  of  Dover  Sf  Deal 
Railway,  uhi  supra.  Bhretasbury  4*  Birmingham^  Railway  v. 
Norikwestem  Railway,  6  H.  L.  Cas.  118, 137.  Root  t.  Qodard, 
3  McLean,  102.  Berry  v.  Yates,  ^  Barb.  199.  Mechanics' 
Savings*  Bank  r.  Meriden  Agency,  24  Conn.  169.  Fennsylmnia, 
Delaware  ^  Maryland  Navigxdion  v.  Dandndge,  8  €K11  &  Johns. 
248.  Smnmer  r.  Marey,  3  Woodb.  &  Min.  112.  Angell  6c  Ames 
oil  Corp.  ^  229,  239.    A  fortiori,  Ma^on  himself,  on  whose  peti* 
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tion  the  corporation  were  decreed  insolvent^  coald  not  allege 
and  set  up  the  partnership. 

5.  If  there  was  a  valid  subsisting  partnership  between  Msatm 
and  the  corporation,  the  insolvent  laws  of  the  Ckiramonwealth 
do  not  authorize  a  decree,  making  the  corporation  legally  iBBoJ- 
vent,  upon  the  petition  of  Mason.  The  8L  of  1838,  e.  163,  is 
confined  to  natural  persons,  and  has  no  reference  to  the  insol* 
vency  of  bodies  corporate ;  the  St.  of  1861,  c.  327,  is  confined 
to  corporations,  and  has  no  reference  to  the  insolvency  of  nat- 
ural persons.  Sargent  v.  Webster ,  13  Met  503.  Cheshire  iroB 
Works  V.  Oay^  3  Gray,  531.  It  would  have  been  strange  if  the 
St.  of  1851  had  made  provision  for  the  insolvency  of  a  partner- 
ship consisting  of  a  nataral  person  and  a  body  corporate  or  two 
bodies  corporate ;  for,  if  it  is  legally  possible  for  snob  a  partner- 
ship to  exist,  under  the  laws  of  this  state,  it  was  a  very  remote 
possibility  and  unlikely  to  be  anticipated  and  provided  for.  The 
St.  of  1851  has  not  only  studiously  omitted  all  provisions  eon- 
earning  partnerships,  but  has  made  an  express  provision  in  ^  12 
that  the  surplus,  if  any,  after  paying  the  debts  of  &e  oorpora- 
tion,  shall  go  back  tc^  the  corporation ;  which  is  necessarily  it^ 
consistent  with  the  rights  of  joint  creditors,  and  dearly  show* 
they  were  not  provided  for. 

E.  R.  Hoar  8f  H.  Qray^  Jr.  for  the  assignees.  1.  A  corpora- 
tion has  the  same  power  as  a  natural  person  to  make  all  con- 
Iracts  not  prohibited  by  law,  and  which  are  necessary  or  usual 
in  transacting  the  business  which  it  is  authorized  by  law  to 
transact.  The  power  to  make  a  contract  of  partnership  is  not 
a  distinct  corporate  power,  to  be  created  or  conferred  only  by  a 
special  grant;  but,  like  the  appointment  of  an  agent — and 
each  partner  is,  as  between  themselves,  an  agent  of  the  others- 
is  only  one  mode  or  instrumentality  of  effecting  the  lawfal  ob- 
jects for  which  the  corporate  powers  were  given.  A  corporation 
therefore  may  form  a  contract  of  copartnership  to  eflfect  any 
purpose  which  it  may  lawfully  accomplish  by  other  raeana. 
agencies  or  instrumentalities.  Angell  &  Ames  on  Corp.  ^\  95, 
96,  271,  272.  Canal  Bridge  v.  Gordon,  1  Pick.  304,  307.  Pedfc 
ham  V.  North  Parish  in  Haverhill.  16  Pick.  287.     Old  Colony 
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Railroad  v.  Evansy  6  Gray,  38,  39.  QUskill  Bank  v.  Gray^  14 
Barb.  479.  CatskiU  Bank  v.  Hooper^  5  Gray,  584,  68o,  Conk^ 
Ung-  v.  Washingtofh  University^  2  Maryland  Ch.  608.  Shrews- 
bury i^  Birmingham  Railway  v.  London  Sf  Northwestern  Railway^ 
17  Ad.  &  El.  N.  R.  663,  666,  2  Macn.  &  Gord.  353,  and  6  H.  L. 
Cas.  135.  Ghrea^  Northern  Railway  v.  South  Yorkshire  Railway 
4-  River  Dun  Co.  9  Exch.  642. 

This  case  faUs  within  the  principle  upon  which  congress  has 
been  held  to  have  the  power  to  incorporate  a  bank,  although 
no  euch  power  is  expressly  granted,  and  the  Constitution  de- 
clares that  all  powers  not  delegated  are  reserved.  1  Kent  Com. 
(6th  ed.)  249-264. 

The  Whittenton  Mills  are  shown  to  have  made  and  acted 
under  agreements  of  copartnership  with  William  Mason. 
^  Trading  corporations  are  affected,  like  private  persons,  with 
obligations  arising  from  implications  of  law,  and  from  equitable 
duties  which  imply  obligations;  with  constructive  notice,  im- 
plied assent,  tacit  acquiescence,  rati£k»itions  from  acts  and  from 
silence,  and  fit>m  their  acting  upon  contracts  made  by  those 
professing  to  be  their  agents ;  and  generally,  by  those  legal  and 
equitable  considerations,  which  affect  the  rights  of  natural  per- 
sons.'^    Melledge  v.  Boston  Iron  Co.  6  Cush.  176. 

2.  The  subject  of  those  agreements  was  within  the  scope  of 
the  chartered  powers.  A  corporation  for  the  manufacture  of 
cotton  by  machinery  may  make  or  repair,  as  well  as  purchase, 
the  machinery  which  it  has  occasion  to  use.  It  may  make  this 
machinery  in  a  machine  shop  which  it  owns  or  hires,  either 
alone,  or  in  connection  with  any  other  person  or  corporation. 
It  may  make  this  machinery,  either  by  itself,  or  in  conjunction 
with  any  other  person  or  corporation,  who  desires  and  has 
lawful  authority  to  engage  in  the  manufacture  of  machinery. 
It  is  found,  as  matter  of  fact,  to  have  been  the  custom  of  cotton 
mannfacturing  corporations,  from  the  commencement  of  the 
cotton  manufacture  in  this  commonwealth,  to  manufacture 
machinery  for  their  own  use,  and  for  sale  in  large  amounts  to 
others,  without  special  authority  by  statute ;  and  that  the  ob- 
taining of  machinery  in  this  way  was  a  great  convenience  and 
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economy  to  ihe  corporation  in  this  case.  Ante^  585,  587.  The 
fact  that  the  sole  purpose  of  the  officers  who  made  these  agree- 
ments on  behalf  of  the  corporation  was  to  make  money,  cannot 
affect  the  validity  of  the  partnership ;  because  that  was  the  ob- 
ject of  all  the  business  of  the  corporation ;  and  because  that 
object  does  not  appear  to  have  been  disclosed  to  any  parties 
with  whom  the  partnership  or  the  corporation  transacted  busi- 
ness. 

Similar  powers  are  lawfally  exercised,  and  a  like  constrnctioii 
of  the  incidental  and  implied  authority  conferred  by  a  charter  is 
recognized,  in  analogons  cases.  A  manafacturing  corporation 
may  own  a  water  privilege,  dam,  warehouses,  teams  and  cai^ 
riages,  weighing  apparatus,  a  herd  of  cows  to  furnish  manure 
for  dyeing,  fire  engines,  shares  in  an  aqueduct,  a  reservoir  and 
the  like.  Cannot  it  insure  in  a  mutual  insurance  company, 
and  thus  incidentally  engage  in  the  business  of  insurance  ?  Or 
keep  a  shop,  as  a  convenient  mode  of  paying  its  operatives, 
and  allow  other  persons  to  purchase  goods  there  ?  Or  own  a 
school-faouse,  church,  parsonage  or  hall  for  lectures  or  meetings  ? 
Or  associate  itself  with  other  persona  or- corporations  owning 
mill  privileges  on  the  same  stream,  in  constructing  a  reservoir 
for  their  common  benefit?  And  cannot  a  parish  or  rellgioos 
society  let  rooms  under  its  church  for  riiops  or  schools,  or  its 
cellars  for  storage  ?  Chester  O/ass  Co.  v.  Deweff^  16  Mass.  IQSL 
iS^.  1814,  c.  4.  BpoMlding  v.  Loweli,  23  Pick.  71.  Lowell  MeHr 
ing'house  v.  Lowell^  1  Met  538.  The  Banks  v.  PoUiauZy  3  Rand 
136.  In  whom  did  the  property  purchased  in  the  first  instanoe 
for  the  partnership  vest,  if  not  in  the  firm  ? 

3.  The  facts  show  that  the  nature  of  the  business  of  the  part- 
nership and  the  manner  of  conducting  it  were  known  tbrou^out 
to  all  the  officers  of  the  corponition  ;  and  to  all  the  stockhiddeis, 
except  an  owner  of  one  fiftieth  part  of  the  stock ;  and  he  stood 
in  such  a  relation  to  the  others  as  to  be  i>ound  by  their  knowl- 
edge, and  had  moreover  ceased  to  be  a  stockholder  three  years 
before  the  insolvency.  This  assent  of  idl  the  officere  and  stock- 
holdefiS  of  the  corporation  precludes  any  inquiry  into  the  validity 
of  the  partnership,  so  £ar  as  concerns  contracts  already  executed 
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Canul  Bridge  v.  Gordofij  1  Pick.  304.  GhrcAam  v.  Birkenhead 
Lancashire  ^  Cheslwte  Jum^ion  Bailwa^^  2  Maco.  &  Gord.  146. 
Marsh  v.  Keating^  2  CI.  &  Fin.  289.  Ffooks  v*  Southwesiem 
Railway,  1  Stn.  &  Gif.  142, 164. 

4.  If  the  corporation,  in  making  this  contract  of  partnership, 
exceeded  its  chartered  powers,  such  violation  of  the  charter  can 
only  be^  alleged  by  the  Commonwealth,  in  proceedings  against 
it  for  a  forfeiture  of  the  charter ;  and  the  validity  of  the  con- 
tract cannot  be  called  in  question,  or  the  rights  of  innocent 
third  persons  resulting  from  it  interfered  with,  by  its  crediUm 
or  debtors,  and  least  of  all  by  the  corporation.  Chester  Okm 
Co.  V,  Dewey,  16  Mass.  102»  Silver  Lake  Bank  v,  Ni^rth, 
4  Johns.  Ch.  373.  Mass  v.  Bossie  Lead  Mining  Co.  5  Hill,  137. 
State  of  Indiana  v.  Woram,  6  Hill,  37.  Qmncy  Canal  v.  Netih 
combj  7  Met  27a  White  v.  South  Shore  Railroad,  6  Cosh.  412. 
Leazure  v.  HUkgas^  7  S.  &  B.  313.  Baird  v.  Ba^  of  Wash- 
ington, 11  &  &  R.  41&     The  Banks  v.  Poitiaux,  3  Rand.  136. 

If  there  was  a  copartnership  valid  to  any  extent,  it  cannot  be 
objected  to  the  claims  of  those  who  have  dealt  with  it  in 
good  faith,  that  the  corporation  has,  in  some  respects,  exceeded 
its  chartered  powers.  Eastern  Counties  Railway  y.  Sdwkes, 
6  H.  L.  Cas.  338,  350,  368,  381,  382,  and  1  DeGex,  Macn.  &. 
Gord.  737.  Doe  v.  JBbme,  3  Ad.  &  EL  N.  B.  766.  The  Queen 
V.  White,  4  Ad.  &  El.  N.  E,  111,  112.  O^rUyn  v.  Westminster 
Improve$nent  Commissioners,  7  Bxch.  780.  Allegheny  City  v« 
Mc  Cktrkan,  14  Penn.  State  B.  81. 

Most  of  the  cases  cited  by  the  petitioners  were  either  of 
refusals  to  enforce  a  contract  in  equity,  not  of  active  interference 
to  set  it  aside ;  or  they  were  cases  of  railroad  corporations,  which 
axe  public  in  their  nature,  and  not  like  mere  trading  corporations. 
Treadwell  v.  Salisbury  Manuf  Co.  7  Gray,  404. 

5.  A  corporation,  which  has  formed  a  lawful  contract  of  co- 
partnership, or  one  which  is  obligatory  upon  it  to  any  extent, 
or  as  to  any  persons^  may  be  brought  under  the  operation  of  the 
insolvent  laws  as  a  partner,  upon  the  petition  of  its  copartner, 
in  conformity  with  the  provisions  of  St.  1838,  c.  168,  §  21.  The 
legislation  of  Massanhusetts  concerning  persons  is  to  be  taken 
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to  include  corporations,  whenever  ihe  same  reasons  will  apply 
to  them ;  and  the  purpose  and  effect  of  the  8i.  of  1851,  c.  32f7, 
were  to  follow  out  the  policy  of  the  St.  of  1838,  c.  163,  and  to 
extend  the  insolvent  system  of  the  Commonwealth,  which  had 
been  previously  limited  to  natural  persons,  to  corpomtions,  and 
thereby  secure  an  equal  distribution  of  all  insolvent  estates 
among  their  creditors.  Rev.  Sts.  c.  2,  §  6,  cL  13.  Dearborn  ▼. 
AmeSy  8  Gray,  1.  In  Cheshire  iron  Works  v.  Gay,  8  Gray,  531, 
there  was  a  distinct  remedy  under  the  statutes,  by  applica* 
tion  to  this  court  Neither  of  the  statutes  authorizes  a  creditor 
to  initiate  proceedings  more  extensive  in  their  effect  than  either 
of  his  debtors  could.  If  this  petition  of  the  Whittenton  Mills 
can  be  sustained*  there  is  no  means  by  which  the  estate  of  this 
insolvent  partnership  can  be  brought  under  the  operation  of  the 
insolvent  laws  of  the  Commonwealth.  The  effisot  would  be  to 
leave  the  insolvent  system  in  this  anomalous  condition :  Insol- 
vent debtors  are  subject  to  it ;  insolvent  partnerships  are  subject 
to  it;  insolvent  corporations  are  subject  to  it;  but  an  insol- 
vent partnership,  composed  of  an  insolvent  individual  and  an 
insolvent  corporation,  is  beyond  its  reach. 

Thomas,  J.  This  is  a  petition  to  this  court,  sitting  in  equity, 
and  as  such  having,  by  the  St.  of  1838,  c.  163,  the  jurisdiction 
and  the  supervision  of  all  proceedings  in  insolvency.  The  aver- 
ments of  the  petition  are  admitted  by  the  answers  of  the  respoo- 
dents.  Nor  is  there  a  question  upon  the  facts  agreed  that  a 
copartnership  was  entered  into  by  the  Whittenton  .Mills  and  the 
said  Mason,  and  for  the  purposes  stated,  if  the  corparation  was 
capable  in  law  of  entering  into  and  farming  such  partnership 
and  for  such  ends. 

But  the  petitioners  say,  first,  that  the  Whittenton  Mills  ooidd 
not  enter  into  any  legal  partnership ;  secondly,  that  if  it  were  so 
capable,  it  could  not  form  a  copartnership  for  the  prosecution  of 
a  business  foreign  to  the  purpose  for  which  alone  it  was  cveated; 
thirdly,  that  if  such  legal  partnership  existed,  the  petitionen 
were  not  liable  to  be  declared  insolvent  upon  the  petition  of 
Mason  and  under  the  St.  of  1838,  c.  163,  and  the  acts  in  addi* 
tion  thereto ;  such  acts  respecting  only  natural  persons  and  mak- 
ing no  provision  for  bodies  corporate. 
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At  the  threshold  of  the  cause  and  of  its  elaborate  diseassion  is 
the  question,  Was  this  corporation  capable  of  forming  a  part* 
nership,  of  entering  into  the  contract  ?  This  question  presents 
itself  in  two  forms.  The  more  general  one  is :  Has  a  corpora- 
tion, as  one  of  its  nsoal  inherent  powers,  the  capacity  to  form  a 
contract  of  copartnership?  The  narrower  qaestion^  but  for  this 
case  the  practical  and  pertinent  one,  is,  Can  a  manu&ctnring 
corporation  in  this  commonwealth,  incorporated  since  February 
1831,  and  subject  to  the  provisions  of  the  thirty*eighth  and 
forty-fourth  chapters  of  the  revised  statutes,  enter  into  a  con- 
tract or  society  of  copartnership  ? 

This  corporation  was  created  in  March  1836  aa  a  manufao* 
turing  corporation,  for  the  purpose  of  manu&cturing  cotton 
goods  in  the  town  of  Taunton,  and  for  that  purpose  was  in- 
vested with  all  the  powers  and  privileges  and  made  subject  to 
all  the  duties,  restrictiona  and  liabilities  set  forth  in  the  thirty- 
eighth  and  forty-fourth  chapters  of  the  revised  statutes,  passed 
on  the  fourth  of  November  preceding,  but  not  to  take  effect  till 
the  first  of  May  eighteen  hundred  and  thirty  six.  &»  1836,  c.  10. 
This  charter,  with  the  provisions  of  the  chapters  referred  to  and 
made  part  of  it,  is  the  origin  and  souvoe  of  the  powers  and  func- 
tions of  the  corporation.  What  powers  are  granted  expressly, 
or  by  implication,  because  necessary  or  usual  for  the  purposes 
which  this  charter  was  given  to  effect,  the  corporation  has,  and 
no  more. 

There  is  one  obyious  and  important  distinction  between  such 
a  society  as  this  charter  creates  and  that  of  a  partnership.  An 
act  of  the  corporation,  done  either  by  direct  vote  or  by  agents 
authorized  for  the  purpose,  is  the  manifestation  of  the  collected 
will  of  the  society.  No  member  of  the  corporation,  as  such,  can 
bind  the  society.  In  a  partnership  each  member  binds  the 
society  as  a  principal.  If  then  this  corporation  may  enter  into 
partnership  with  an  individual,  there  would  be  two  principals, 
the  legal  person  and  the  natural  person,  each  having,  within  the 
scope  of  the  society's  business,  full  authority  to  manage  its  con- 
cerns, including  even  the  disposition  of  its  property. 

The  second  section  of  c.  38  of  the  Bev.  Sts.  provides  that  the 
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busmess  of  eyery  mack  maaufactiviag  corposation  sfaall  be  man- 
aged and  conducted  by  the  president  and  directors  thereof  aod 
soch  other  officers,  agents  and  ^eiotors  as  tbe  company  shall  thiok 
proper  to  authorize  for  that  purpoae.  It  b  piaiii  that  the  pro* 
ytsions  of  this  section  cannot  be  carried  into  eSeci  where  a 
partnership  exists.  The  partoer  may  manage  and.  coodoct  the 
business  of  tbe  corporation,  and  bkftd  it  by  his  acta.  In  so  doing 
he  does  not  act  as  an  officer  or  a^nt  of  the  corporation  by  au- 
thority received  from  it,  bat  as  a  principal  in  a  society  in  wluch 
all  are  equals,  and  each  capable  of  binding  tbe  society  by  the  act 
of  its  individual  will 

Indeed,  in  examining  this  cbapteri  it  will  be  found  that  there 
is  scarcely  a  provision  for  tbe  conduct  of  tbe  business  of  a  maa- 
uiacturing  corporation  that  ia  noi  ineonaistent  with  the  existence 
of  a  contract  by  which  the  power  to  manage  the  buaiiiess  of  Uie 
oompany  and  to  bind  the  oorporation  by  bis  acts  is  vested  in 
one  not  a  member  of  tlie  corporation  nor  its  officer  or  ageai 
Sach  are  the  third,  fourth  and  fifth  sectiooa,  providing  how  the 
president  and  duectors^  and  other  offica»,  agents  and  factors  of 
tbe  corporation  shall  be  chosen.  Such  too  is  the  sixth  aectioD, 
which  authorizes  every  such  company  to  make  by4aw»  for  its 
own  regulation  and  government.  Such  are  the  aereral  provis- 
ions authorizing  the  stockholders  to  fix  the  amount  of  the  capital 
stock,  to  increase  the  same  witbia  the  linut  fixed  by  law  or  to 
reduce  it.  §§  9,  11,  19.  And  such  is  the  provision  requiring 
the  president  and  directors  to  give  annual  notiee  of  the  amooot 
of  the  debts  of  the  corporation;  tbe  meana  of  stating  which 
would  not  be  in  their  power  if  anotbeic  principal  bad  the  power 
of  creating  tbe  debts.  |  2Sl  Of  the  same  character  is  the 
twenty*fiftb  section,  by  which  it  is  dedared  that  the  whole 
amount  of  the  debts  which  the  ccvporation  shaU  at  any  tiine 
owe  shall  not  exceed  the  amount  of  tbe  capitsd  stock  aotnally 
paid  in,  and  which  renders  the  directors^  under  whose  adminiap 
tration  an  excess  shall  occur,  liable  pessonaUy  to  the  extent  of 
such  excess ;  a  proTision  evidently  baaed  upoa  the  ground  that 
tbe  exclusive  power  to  contmct  debts  is  ireated  in  snch  directors, 
and  that  they  cannot  be  divested  of  it,  and  which  is  whoUj  in- 
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ePDSwteot  witb  tbe  existence  of  a  power  in  the  corporation  to 
eater  into  a  contract  of  partoerfihip,  by  which  another  principal 
would  be  oreatedy  having  eqoal  power  to  contract  debts  and  to 
bind  the  partnercihip  and  the  corporation  iti  saUdo, 

Indeed  the  effect  of  all  our  statutes,  the  settled  policy  of  our 
legislature,  for  the  regulation  of  manufacturing  corporations  is 
that  the  corporation  is  to  naanage  its  affairs  separately  and  ex- 
clusively; certain  powers  to  be  exercised  by  tbe  stockholders, 
and  others  by  officers  who  are  tbe  servants  of  the  corporation 
and  act  in  its  name  and  behalf.  And  the  formation  of  a  con- 
tract, or  the  entering  into  a  relation,  by  which  the  corporation 
or  the  officers  of  its  appointment  should  be  divested  of  that 
power,  or  by  which  its  franchises  should  be  vested  in  a  partner 
witb  equfid  power  to  direct  and  control  its  business,  is  entirely 
inconsistent  with  that  policy* 

The  power  to  form  a  partnership  is  not  only  not  among  the 
powers  granted  expressly  or  by  reasonable  im|dication,  but  is 
wholly  inconsbtent  with  the  scope  and  tenor  of  the  powers  ex- 
pressly confened,  and  the  duties  expressly  imposed,  upon  a 
manufacturing  corporation  under  the  legislation  of  the  Com- 
xnooweaitb. 

The  difficulties  would  be  obviously  greater  in  holding  such  a 
partnership  to  be  valid,  when  formed  and  carried  on  for  the 
prosecution  of  a  business  other  than  that,  if  not  foreign  from 
that,  for  which  tbe  corporation  was  created.  It  is  difficult  to  see 
how  tbe  corporation  should  engage  in  such  business,  even  when 
ander  its  own  control,  still  less  to  enter  into  copartnership  with 
third  persons  for  that  purpose* 

By  the  Si.  of  1852,  c*  195,  not  adverted  to  in  the  argument, 
corporations  created  for  the  maaufaottu;e  of  woollen  and  cotton 
goods  are  authorized  to  carry  on  certain  other  manufactures,  bu 
this  ouly  when  four  fifths  of  tbe  stockholdevs  shall,  by  vote  at  a 
apecial  meeting  called  for  the  purpose,  consent  to  the  same. 
This  statute  furnishes  a  pretty  strong  implication  that  the 
power  to  carry  on  a  different  business  from  that  for  which  the 
corporation  was  chartered*  did  not  exist  betore  the  statute  was 
passed* 
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We  are  therefore  all  of  opinion  that  in  the  formation  of  the 
alleged  partnership  the  corporation  exceeded  the  powers  given 
by  its  charter  expressly  or  by  implieation,  and  that  the  contract 
of  copartnership  was  illegal  and  void. 

It  is  said  however  by  the  respondents  that  if  this  be  so,  snch 
violation  of  the  charter  can  only  be  alleged  by  the  Common- 
wealth upon  proceedings  for  a  forfeitnre  of  the  charter,  and 
that  the  validity  of  the  partnership  cannot  be  called  in  question 
by  the  corporation  or  by  its  creditors  or  debtors. 

As  the  basis  of  proceeding  against  the  Whittenton  Mills  in 
insolvency  upon  the  petition  of  Mason  under  the  8i.  of  1838, 
c.  163,  §  21,  even  supposing  that  the  provisions  of  that  statute 
are  not  limited  to  natural  persons,  it  was  necessary  to  show  the 
existence  of  an  actual  copartnership  between  Mason  and  the 
corporation.  It  was  not  sufficient  to  show  that  they  had  so 
conducted  as  to  be  liable  to  third  persons  as  partners ;  they  must 
be  partners  inter  sese.  Hanson  v.  Pa^e,  3  Gray,  239.  There 
must  be  a  contract  of  oopartnership  between  them.  Into  such 
a  contract  the  petitioners  were  incapable  of  entering. 

But  the  case  rests  upon  broader  grounds.  The  charter  of  the 
corporation  is  part  of  the  public  law.  Rev.  Sts.  c,  2,  §  3.  Those 
who  deal  with  the  corporation  must  take  notice  of  the  extent 
of  its  powers,  and  that  the  corporation  is  legally  incapable  of 
entering  into  the  contract  of  partnership ;  that  that  contract  was 
beyond  the  scope  of  its  authority,  and  that  this  incapacity  resulted 
from  considerations  not  personal  or  peculiar  to  this  corporation 
or  its  members,  but  from  general  grounds  of  public  policy,  which 
the  corporation  and  those  dealing  with  it  cannot  be  permitted 
to  contravene  and  defeat.  That  policy  is  to  confine  these  cor- 
porations within  the  limits  prescribed  by  law,  to  protect  the 
stockholders  from  liabilities  which  the  charter  and  laws  do  not 
create;  and,  while  it  imposes  upon  the  stockholders  of  the  cor> 
poration  heavy  responsibilities,  to  retain  to  them  the  legal  con- 
trol of  its  business  and  conduct  of  its  affeirs. 

The  precise  point  at  issue  before  us  is  the  validity  of  these 
proceedings  in  insolvency.  That  depends,  as  before  reiparked, 
upon  the  existence  of  the  partnership  between  the  Whittenton 
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Mills  and  Mason.  Upon  that  only  could  the  petition  of  Mason 
be  sustained. 

It  is  not  necessary  for  this  purpose  to  decide  how  far  these 
considerations  will  affect  those  claiming  to  be  the  creditors  or 
debtors  of  the  alleged  partnership.  It  is  in  this  point  of  view 
only,  that  the  cases  of  Chester  Glass  Co.  y.  Dewey^  16  Mass.  94, 
Quincy  Canal  v.  Newcomb^  7  Met.  276,  and  While  t.  South 
Shore  Railroad^  6  Cush.  412,  can  be  deemed  material.  They 
have  the  tendency  to  show  the  existence  of  a  contract  between 
the  Wbittenton  Mills  and  Mason,  which  the  former  is  estopped 
to  question. 

In  the  case  of  Chester  Glass  Co.  v.  Dewey^  one  ground  of  de* 
fence  to  the  recovery  for  goods  sold  and  delivered  by  the  plain- 
tiff corporation  was,  that  the  corporation  was  prohibited  from 
trading.  The  court  held,  that  the  legislature  did  not  intend  to 
prohibit  the  supply  of  goods  to  those  employed  in  the  manufac- 
tory.  That  certainly  was  the  end  of  the  matter.  The  court 
however  added,  that  the  defendant  could  not  refuse  payment  on 
this  ground,  but  that  the  legislature  may  enforce  the  prohibition 
by  causing  the  charter  to  be  revoked.  This  suggestion  will  be 
entitled  to  consideration  if  a  question  should  arise  as  to  the  right 
of  the  alleged  company  to  recover  for  goods  sold,  but  it  certainly 
is  not  conclusive  upon  the  relation  of  the  partners  irUer  sese. 

In  Quincy  Canal  y.  Newcombj  it  was  held,  that,  where  a  canal 
was  opened  and  toll  claimed  and  the  defendant  used  the  canal, 
he  was  liable  to  the  payment  of  such  toll  and  could  not  avoid 
such  payment  by  showing  that  the  canal  had  not  been  made  so 
deep  as  the  statute  required. 

In  White  v.  South  Shore  Railroad^  it  was  held,  that  tiie  de- 
fendants were  liable  for  damages  in  constructing  their  road 
through  and  across  a  mill  pond  authorized  by  the  general  court 
to  be  raised  in  a  navigable  river,  though  in  erecting  the  dam  for 
raising  the  pond  the  condition  of  the  act  p^mitting  it  had  not 
been  complied  with.  The  court  said,  that  the  railroad  company 
30uld  not  take  the  petitioners'  pond  from  them  because  the  dam 
was  not  constructed  in  compliance  with  the  act ;  that  whether 
it  had  been  so  constructed  was  a  matter  between  the  govern* 
ment  and  the  petitioner. 
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If  the  assent  of  all  the  stockholders  were  shown  to  the  farina* 
tion  of  the  partnership  —  which  is  not  the  fact — it  ooaid  not 
enlarge  the  powers  of  the  corporation,  or  make  timt  legal  which 
was  inconsistent  with  the  law  limiting  their  powers  and  pre* 
scribing  their  duties.  Whether,  if  snch  assent  were  aTailable,  it 
oould  be  manifested  in  any  other  mode  but  a  vote  of  the  stock- 
holders, it  is  not  necessary  to  inquire. 

The  decision  of  the  question  as  to  the  existence  of  the  part- 
nership between  the  Wbittemton  Mills  and  WiUiam  Muson  in 
the  negative  renders  unnecessary  the  inquiry  whether,  if  a  past- 
nership  had  existed,  the  petitioners  could  be  subjected  to  the 
provision  of  the  insolvent  law  of  18869  ^*  ^^  ^^^  ^^  ^^^  >a 
addition  thereto. 

The  proceedings  in  iasolvoney  founded  upon  the  petition  of 
Mason  as  the  partner  of  said  Whittenton  MiUs  under  the 
firm  of  William  Mason  &  Company  were  illegal  and  must  be 
vacated  and  set  aside,  so  far  as  they  affect  the  estate  of  the 
Whittenton  MiUs.  A  mandamus  must  issue  to  the  judge  in 
insolvency  for  the  county  of  Sristol  to  proceed  upm  the  petitioo 
of  the  Whiti^enton  Mills,  to  hear  Hke  parties,  and,  good  cause  b^ 
inic  shown,  to  issue  his  warmnt  thereon. 

Decree  aeeordmgtp. 


EnwARD  Bangs  ve,  Bbra  Livcoln  A;  another. 

Tlw  individoAl  Iiftbilit7  of  atockholden  «f  «Ambi  of  •  mtttifiMtiiriiis  ooipontkii  ^r  debti 
of  the  corporatioDy  under  the  Rev.  Sta.  c.  38,  and  Si.  1851|  c.  dl&i  cannot  be  proved  a^^aioflt 
their  estates  in  insolvency. 

AppBAii  from  a  decree  of  the  court  of  insolvency,  disallowing 
a  claim  offered  for  proof  against  the  separate  es4iiles  of  Charles 
H.  Mills,  James  TL,  Mills,  Samuel  A.  Biiot  and  Edmnnd 
Dwight,  of  which  the  defendants  w«rs  assignees.  The  case 
was  submitted  to  the  judgment  of  the  cosrt  upon  the  following 
faets: 
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The  plaintiff '8  ckini  was  for  the  amount  of  a  biU  of  exchange, 
f  which  had  been  duly  presented,  and  potested  for  non-paymeot^) 
drawn  and  indorsed  by  the  Whittenton  Milk,  a  manufacturing 
corporation  duly  organised  under  the  8L  of  1836,  e.  57,  snl^ect 
to  the  provisions  of  the  Bev.  Sts.  cc  38, 44,  and  in  which  all  said 
insolvents  were  and  long  bad  been  stockboldeTS  in  different 
amounts,  and  all  but  Dwigbt  offioers. 

The  capital  stock  of  the  oorporation  was  doly  paid  in,  but  no 
certi6cate  thereof  was  made  and  recorded  as  lequired  by  tbe 
Rev.  Sts.  c  38,  ^  17 ;  nor  any  amraal  statemeiit  of  the  amounts 
of  assessments  voted  and  paid  io,  and  of  all  existing  debts,  as 
reqoired  by  ^  22 ;  nor  aay  notice  ever  gives  by  either  of  said 
insolvents  to  tbe  stockholders  ct  tbe  excess  of  the  debts  of  tbe 
corporation  beyond  their  capital,  and  of  bis  absence  when  suoii 
debts  were  coirtraetod,  o»  of  his  objeetion  thereto,  pursuant 
lo  ^  2S. 

The  plaintiff  on  the  15th  of  December  1657  eommeneed  two 
actions  to  recover  the  amoaat  of  this  bill  of  exchange ;  one  of 
oontract  against  said  corpovatioo,  in  wUeh  said  insolvents  wate 
sommoned  as  stockboldevs ;  and  the  other  of  tort  against  them 
as  ofScees  of  the  corporation  ;  in  both  of  wbieh  tbe  writs  were 
served  by  attachment  of  real  estate  of  the  insolvents ;  and  whieh 
are  still  pending.  Tiie  first  publication  of  notice  of  the  issuing 
^  a  warrant  in  insolvency  was  on  the  11th  of  Jaauary  1858. 

B.  JR.  OurtU  4"  E.  Bang^  for  the  plaintiff.  By  BL  1838, 
e.  163,  §  3,  '^all  debts  due  and  payable  from"  an  insolvent 
debtor  <<  at  the  time  of  the  irst  publication  of  notice  of  issui  ng 
tbe  warrant  may  be  proved  and  allowed  against  his  estate." 

1.  Upon  the  faets  stated  tbe  insolTents,  as  stockholders  of  the 
Whittenton  Mills,  were  jointly  and  severally  liable  for  all  the 
debts  of  tbe  company.  Rev.  Sts.  c.  38,  §§  16,  22.  This  obliga- 
tion imposed  by  law  upon  tbe  stockhokters  is  a  debt  3  BL 
Corn.  15a  BuUord  v.  Beit,  1  Mason,  S9&  Bordrntta  v.  Q^ 
bofn,  38  Pi<4c.  295.  Orai^  v«  SenneU,  8  Met  522.  Harder  v. 
MeCuilwiffhj  2  Denio,  12& 

Hie  St*  of  1808,  €.  65y  §  6,  simply  allowed  an  execution 
against  the*  eorpovation  to  be  levied  upon  f he  individual  stock- 

VOL   X.  61 
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holders,  without  charging  upon  them  any  liability  as  for  a  debt ; 
and  was  therefore  held  not  to  create  a  debt  which  could  be 
proved  against  their  estates  in  insolvency,  either  in  their  lifetime 
or  after  their  death.  Kelton  v.  I^illipSj  3  Met  61.  Bipley  v. 
Sampson^  10  Pick.  372.     Gray  v.  Cqfin,  9  Cush.  205,  306. 

But  the  Rev.  Sts.  c.  38,  ^  16,  like  the  SL  of  1821,  c.  88,  ex* 
pressly  declare  a  liability  of  the  stockholders  to  pay  the  debts  of 
the  corporation,  without  prescribing  the  remedy;  and  a  new 
remedy  was  given  by  8t.  of  1838,  c.  163,  §  3  •—  by  proof  against 
the  estate  of  the  debtor  —  applicable  to  a  different  state  of 
things  from  the  remedies  provided  by  the  Bev.  Sts.  c.  38,  and 
the  SL  of  1851,  c.  315,  and  not  affected  thereby.  In  Ehowlkm  v. 
Acklet/y  8  Cush.  93,  it  was  only  decided,  that  particular  remedies 
having  been  prescribed  by  statute,  no  other  could  be  pursued. 

Where  a  specific  sum  of  money  is  absolutely  due  from  tbe 
insolvent,  it  is  a  debt,  within  the  meaning  of  this  statute ;  and  it 
is  not  material  how  or  why  it  became  due,  nor  by  what  form  of 
action  in  personam  the  remedy  must  have  been  sought  if  iusot 
vency  had  not  intervened.  Ez  parte  iMgood^  1  Atk.  240. 
Marson  v.  Barber^  Gow  B.  17.  Ez  parte  Harding^  5  De  Gex, 
Macn.  &  Oord.  367.  Laaigfard  v.  EUU^  14  £ast»  202,  note.  Et 
parte  Charles,  16  Yes.  256,  and  14  East,  198.  1  Eden  R  L. 
(3d  ed.)  132.  UUerson  v.  Vemany  3  T.  K  548, 549.  Chappk's 
case^  5  De  Gex  &  Sm.  400.  Wordsworth  on  Joint  Stock  Com* 
panics,  8-11.  Ex  parte  Woodj  1  Mont.,  Deaa  &  De  Gex,  92.  Ex 
parte  Marston,  Mont.  &  Chit  576.     Twiss  v.  Massep,  1  Atk.  67. 

The  bill  in  equity,  provided  by  the  Bev.  Sts.  c.  38,  §  21,  is  a 
direct  remedy  to  enforee  a  legal  title,  to  recover  a  precise  sum 
of  money  due,  and  must  allege  the  same  facts  as  an  action  of 
debt,  which  would  at  common  law  have  been  the  appropriate 
remedy.  The  8t.  of  1851,  c.  315,  does  not  take  away  this  reio- 
edy,  but  only  regulates  the  alternative  remedy  of  a  levy  of  execu- 
tion. Even  if  it  is  necessary  to  recover  judgment  against  the 
corporation  before  bringing  a  bill  in  equity  against  the  stock* 
holders,  the  liability  of  the  stockholders  is  not  less  a  debt  Mar" 
ger  V.  McOMough^  and  BuUard  v.  Bell^  above  cited.  A  re 
Murphy,  1  Sch.  &  Lef:  44.  Indeed,  the  iS(.  of  1853»e.  371,  S  ^ 
gave  an  action  of  contract  in  such  a  case. 


Digitized  by 


Google 


MARCH  TjS&M  1838.  608 

Bugs  «.  LinoolB  9  anoClMr. 

8*  AH  the  insolvents  except  I>wight,  being  officers  of  the  cor- 
poration,  were,  npon  the  fieioto  stated,  jointly  and  severally  liable 
to  the  plaintiff  for  the  amount  of  his  claim.  Rev.  Sts.  c.  38,  §  19. 

This  liability  is  a  debt,  and  having  been  absolutely  due  and 
payable  before  the  first  publication,  is  provable  in  insolvency 
against  their  separate  estates.  The  natore  of  the  liability  is  not 
affeeted  by  the  remedy  indicated ;  bnt  if  it  were,  the  form  of  ao 
tion  indicated  by  the  statute,  and  those  sanctioned  by  the  courts 
for  enforcing  similar  liabiMes,  show  that  such  liabilities  are  re- 
garded  by  the  law  as  debts.  Bev.  Sts.  c.  88,  ^  29.  Si.  1829, 
c.  58,  §  11.  Salem  v.  Afulover,  3  Mass.  436.  Bath  v.  Freeparty 
5  Mass.  325.  BuOard  v.  J9^/,  1  Mason,  243.  Fbrter  v.  Sa^ 
wordy  7  Mass.  377.  WhUehead  v.  Vamumy  14  Pick.  623.  Simon^ 
son  V.  Spencety  15  Wend.  548.  Pledal  v.  Hundred  de  7ftt5/e- 
wrthy  Sid.  263.  1  Chit  PI.  (6th  ed.)  12a  2  Leigh's  N.  P.  710. 
2  Inst  650.  It  is  neither  qualified,  contingent,  nor  unliquidated ; 
but  complete,  absolute,  and  ascertainaMe  as  to  amount  without 
the  intervention  of  a  jury. 

3.  The  policy  and  intent  of  the  Insolvent  law  are  the  dis- 
charge of  the  honest  debtor,  Who  has  surrendered  all  his  prop- 
erty, from  all  his  liabilities,  except  such  as  from  their  nature 
cannot  be  determined  and  ascertained  by  the  machinery  proper 
to  a  court  of  insolvency ;  and  the  equa4  distribution  of  his  prop- 
erty among  all  his  creditors.  The  policy  and  intent  of  the  stat- 
ute imposing  the  liability  on  which  this  claim  is  founded  are  to 
provide  the  creditor  of  the  corporation  with  an  additional  secu- 
rity. Stedman  v.  Evelethy  6  Met  120.  Bordman  v.  Osbor/ty  23 
Pick.  296.  To  exclude  this  claim  firom  proof  would  be  to  take 
away  that  security  at  the  moment  when  it  is  most  needed,  and 
would  contravene  the  policy,  not  only  of  the  statute  imposing 
the  lialnlity,  but  also  of  the  insolvent  law.  It  would  be  inequita- 
ble not  to  allow  the  creditcnr  to  prove  his  claim  under  that  insol- 
vent law,  the  provisions  of  which  have  dissolved  the  attachment 
by  which  his  claim  was  secured  and  would  have  been  satisfied. 
Whenever  two  or  more  persons  are  liable  for  the  same  debt 
otherwise  tban  as  partners,  the  creditor  may  prove  against  ikte 
estates  of  each.     Weston^  oppeUaM^  12  Met  1. 
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The  remedy  given  by  the  Bey.  Sts.  c  38,  §  33,  to  any  officer 
who  shall  pay  any  debt  of  the  ccnporation  will  pass  to  his  as- 
signee in  insolvency  by  the  assignment.    jS^  of  1838,  c  163,  ^  5. 

A.  H.  Fiske  ^  E.  K.  HooTj  for  the  defendants. 

BioBLOw,  J.  The  claim  of  the  plaintiff,  which  he  seeks  to 
prove  against  the  separate  estates  of  the  insolvents  in  the  hands 
of  the  defendants  as  assignees,  is  a  debt  due  from  a  mani]£Betiu> 
ing  corporation  of  which  all  the  insolvents  were  stockholders 
and  most  of  them  officers.  To  entitle  him  to  make  such  proof^ 
it  is  necessary  that  he  should  make .  it  appear  that  it  was  a  debt 
due  and  payable  from  each  of  them  at  the  time  of  the  first  pub- 
lication of  the  notice  of  the  issuing  of  the  warrant  against  their 
separate  estates ;  or  a  debt  then  absolutely  due,  although  not 
payable  till  afterwards.  If  it  ca^notr  be  brought  within  eith» 
branch  of  this  description  of  debtS|  then  it  is  clear  that  it  cannot 
,be  included  within  the  enumeration  of  other  claims  which  are 
provable  against  the  estates  of  insolvent  debtors ;  and  that  it  must 
fall  within  the  provisions  of  St.  1838,  c  163^  §  3,  which  ezdtudes 
all  other  claims  not  therein  specified  from  proofl 

The  case  therefore  raises  the  qaestioui  whether  the  liability  to 
which  the  officers  and  members  of  nianufaeturing  corporations 
are  in  certain  cases  made  subject  by  the  Bev.  Sts.  c.  38,  in  con- 
nection with  SL  1851,  c*  315,  can  in  any  just  or  proper  sense 
be  deemed  the  separate  debt  of  each  officer  <H:  stockholder. 

liooking  first  at. the  provision$  of  these  statutes,  so  far  as  they 
are  applicable  to  stockholders,  it  is  very  dear  that  the  liability 
which  they,  create  doep  not  make  the  debts  of  the  corporation 
the  direct^  separate  and  private  debts  of  each  sto(dcholder.  It  is 
true  that  the  liability  is  declared  in  very  broad  and.  general 
terms.  The  provision  is  that  ^  the  members  shall  be  jointly  and 
severally  liable  for  all  dobts  and  eontjfacts  made  by  such  com- 
pany«"  But  how  liable  ?  Not  to  an  action  in  favor  of  the 
creditor  against  each  or  all  of  them  as  upon  a  debt  for  which 
they  are  jointly  and  severally  liable.  Such  an  action  could  not 
be  maintained.  KnowUm  v.  Achley^  8  Cusb.  97.  To  ascer- 
tain the  nature  of  tbo  liabilil^,  it  is  necessary  to  look  at  the 
means  by  which  '\%  can  l>e  eoforced.    These  wiU  indicate  the 
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nature  of  the  right  which  it  was  the  intention  of  the  legisla- 
ture to  create.  By  proceedings  at  law  under  8t.  1851,  cr.  315,  §  3, 
a  stockholder  can  be  held  liable  only  after  judgment  and  execu- 
tion for  the  debt  have  been  obtained  against  the  corporation,  and 
a  demand  has  been  made  on  them  for  the  payment  of  the  debt, 
which  has  been  refused,  and  a  failure  to  find  the  property  of  an 
officer  of  the  company  wherewith  to  satisfy  the  execution. 
Thayer  v.  Union  Tool  Co.  4  Gray,  75.  Denny  v.  Richardson^ 
4  Gray,  274.  Under  these  provisions  it  cannot  be  contended 
that  the  liability  is  direct,  positive  and  absolute,  as  for  a  debt 
due  from  the  stockholder.  It  is  only  limited,  collateral,  and  con- 
tingent on  the  failure  of  the  corporation  and  officers  to  pay  it. 
How  then  can  it  be  held  to  be  a  debt  due  from  the  insolvents,  in 
the  sense  of  the  insolvent  law  ?  Taking  the  provisions  of  the 
Rev.  Sts.  c.  38,  providing  for  the  liability  of  individual  stock- 
holders for  the  debts  of  the  corporation,  in  connection  with  those 
of  St.  1861,  c.  315,  they  are  in  substance  very  similar  to  those  of 
8i.  1808,  c.  65,  §  6,  which  Was  never  held  to  have  made  the  cor- 
porate debts  to  be  due  directly  from  the  stockholders,  but  only 
to  have  created  a  special  and  limited  liability.  The  case  of 
Kelton  V.  Phillips^  3  Met.  61,  in  which  it  was  held  that  a  liability 
under  that  statute  could  not  be  proved  as  a  debt  against  the 
estate  of  a  stockholder  in  insolvency  would  seem  to  be  quite  de- 
cisive of  the  present  case. 

But  it  is  urged  very  strenuously  in  behalf  of  the  plaintiff,  that 
although  the  remedy  at  law  against  the  stockholder  may  be 
such  as  to  show  that  his  liability  is  indirect  and  contingent,  yet 
by  the  Rev.  Sts.  c.  38,  §  81,  a  direct  remedy  by  a  bill  in  equity 
is  given  for  the  enforcement  of  such  a  claim,  and  that  under  this 
provision  the  liability  may  be  properly  regarded  as  constituting 
an  absolute  debt  of  the  stockholder.  There  are  two  suffi- 
cient answers  to  this  suggestion.  It  is  a  misconstruction  of  this 
section,  lo  assert  that  it  gives  a  direct  remedy  against  the  stock- 
holder as  on  a  debt  or  charge  for  which  he  is  personally  liable. 
No  bill  can  be  maintained  under  it  against  the  stockholder  until 
after  a  judgment  has  been  obtained  against  the  corporation  for 
the  debt    The  remedy  by  bill  in  equity  under  §  31  is  given 
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Instead  of  that  provided  by  the  preceding  section,  that  is,  in  liea 
of  a  right  to  levy  an  execation,  issued  on  a  judgment  rendered 
against  the  company,  on  the  person  or  property  of  the  individual 
stockholder.  But  it  is  not  given  in  the  place  of  the  judgment 
against  the  corporation.  As  such  judgment  must  be  obtained 
before  the  creditor  could  have  any  remedy  by  means  of  a  levy 
of  execution  on  the  person  or  property  of  the  stockholder,  so 
also  he  must  obtain  it  before  he  can  maintain  his  bill  under 
§  31,  which  is  only  a  substitute  for  such  levy.*  But  the  better 
and  more  decisive  answer  is,  that  the  statute  of  1851,  already 
cited,  essentially  modifies  the  right  of  the  creditor  to  maintain  a 
bill  in  equity  under  Rev.  Sts.  c.  38,  ^  31.  Eqtdty  must  follow 
the  law.  The  effect  of  the  provisions  of  SC.  1851,  c.  315,  is  not 
merely  to  alter  the  remedy  of  a  creditor  against  a  stockholder,  or 
the  mode  of  enforcing  the  debt,  but  also  essentially  to  change 
the  nature  and  character  of  the  liability.  If  it  could  have  been 
held  to  be  direct  and  absolute  under  the  provisions  of  Rev.  Sts. 
c.  38,  it  is  clearly  not  so  under  the  subsequent  enactment.  The 
alteration  in  the  remedy  involved  a  material  modification  in  the 
right ;  or,  in  better  phrase,  the  legislature  adapted  the  remedy  to 
enforce  a  right  which  was  contingent  and  not  absolute.  It  would 
be  unreasonable,  if  not  absurd,  to  suppose  that  the  intention  of 
the  statute  was  that  a  stockholder  should  be  more  directly  and 
absolutely  liable  for  corporate  debts  in  one  mode  of  proceeding 
than  in  another;  that  a  more  rigid  rule  should  be  administered 
for  the  enforcement  of  such  debts  in  equity  than  at  law.  We 
certainly  should  not  adopt  any  such  conclusion  unless  it  was 
the  unavoidable  result  of  the  interpretation  of  the  language  of 
the  statute.  But  no  such  construction  is  necessary.  The  dif- 
ferent provisions  of  the  statutes  are  susceptible  of  a  much  more 
reasonable  interpretation.  Being  in  pari  materia^  the  enactments 
are  to  be  construed  together  as  parts  of  one  and  the  same  legisla- 
tive act.  In  this  view  it  is  clear  that  the  right  or  liability  is  the 
same,  whether  it  is  sought  to  be  enforced  in  law  or  in  equity. 

♦  See  Cambridge  Water  Works  v.  SamenriBe  D^g  fr  BUackwg  CV.  4 
AUeo,  289. 
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The  1^.  of  1851,  c,  315,  so  far  as  it  afTects  stockholders,  is  a 
repeal  of  and  substitute  for  Rev.  Sts.  c.  38,  §  30,  which  pre- 
scribed the  remedy  at  law  in  favor  of  creditors  against  stock- 
holders. The  provision  in  §  31  is  therefore  to  be  read  and 
construed  in  the  same  manner  as  if  it  was  preceded  by  the  pro- 
vii^ions  contained  in  St,  1851,  c.  316.  In  this  view,  the  remedy 
in  equity  against  a  stockholder  is  in  lieu  of  that  which  is  given 
by  proceedings  at  law,  that  is,  he  may  be  held  liable  on  a  bill 
in  equity  after  the  creditor  has  failed  to  satisfy  his  judgment 
against  the  corporation  by  levying  his  execution  upon  the  cor- 
porate property  pr  upon  that  of  the  officers  of  the  corporation. 
This  interpretation  is  consistent  with  true  canons  of  exposition, 
and  harmonizes  the  different  provisions  of  the  statute.  The  re- 
sult is  that,  both  at  law  and  in  equity,  the  liability  is  only  a  quali- 
fied and  limited  one,  and  in  no  just  sense  a  debt  for  which  the 
stockholder  is  absolutely  liable. 

This  conclusion,  to  which  the  construction  of  the  statutes 
leads,  is  fortified  by  some  considerations  of  a  general  nature. 
The  proof  of  the  debts  of  a  corporation,  for  which  stockholders 
are  liable,  against  their  separate  estate  in  insolvency,  as  debts  for 
which  they  were  absolutely  liable,  would  produce  great  confusion 
and  embarrassment  in  the  administration  of  the  insolvent  law, 
and  be  in  some  respects  inconsistent  with  its  manifest  scope 
and  purpose.  The  right  of  proof  could  not  be  confined  to  debts 
due  from  insolvent  corporations.  It  would  extend  to  all  debts 
of  every  corporation,  for  which  the  insolvent  might  be  liable  un- 
der the  statute,  whether  payable  or  not,  whatever  might  be  their 
amount,  and  without  regard  to  the  ultimate  solvency  of  the  cor- 
poration and  their  ability  to  pay  their  debts  when  they  should  fall 
due.  If  the  proof  were  allowed,  the  assignees,  in  behalf  of  the 
estate,  would  have  a  remedy  over  against  the  corporation  for  the 
amount  paid  by  them  as  a  dividend  thereon,  or,  if  the  corpora- 
tion were  unable  to  pay,  then  for  contribution  against  the  other 
stockholders.  This  might  render  it  necessary  to  keep  the  insol- 
vent estate  open  and  unsettled  for  many  years.  No  provision  is 
made  for  set-off  of  debts  due  from  the  corporation  to  the  insol- 
vent! nor  for  marshalling  assets  in  order  to  meet  this  class  of 
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debts.  Creditors  of  the  corporation  cotdd  prove  their  debts 
against  the  estate,  vote  in  the  choice  of  assignees,  decide 
the  question  of  the  right  of  the  debtor  to  his  discharge,  and  in 
effect  control  the  whole  proceedings,  to  the  practical  exclusion 
of  those  who  were  his  immediate  creditors.  The  debtor  is 
required  to  make  out  and  deliver  to  the  messenger  a  schedule 
of  his  creditors  and  of  their  place  of  residence,  with  the  sum 
due  to  each,  as  well  as  of  the  nature  of  the  debt  and  the  consid- 
eration thereof,  and  whether  it  is  secured  by  mortgage,  pledge 
or  otherwise.  How  can  that  provision  be  complied  with,  if  the 
debts  of  a  corporation,  for  which  the  insolvent  may  be  liable,  are 
to  be  regarded  as  his  debts  provable  against  his*  estate?  A 
stockholder  cannot  defend  against  a  debt  due  from  the  corpora- 
tion on  the  ground  that  it  is  not  due,  or  that  it  has  been  paid, 
or  that  for  other  reasons  no  recovery  should  be  had  against  the 
corporation.  Holyoke  Batik  v.  Goodman  Paper  Mcmuf.  Co.  9 
Cash.  576.  Can  the  assignee,  who  represents  the  stockholders, 
resist  the  proof  of  such  claim,  and  contest  the  debt  in  proceed- 
ings in  the  nature  of  a  suit  at  law  on  an  appeal?  These  and 
similar  considerations  seem  to  show  that  the  liability  of  stock- 
bolders  for  the  corporate  debts  was  not  intended  to  be  included 
among  the  class  of  debts  which  could  be  proved  in  insolvency 
against  the  estate  of  an  insolvent  stockholder. 

It  is  urged  as  one  ground  for  allowing  such  claims  to  be 
proved,  that,  if  they  are  excluded,  an  insolvent  debtor  may  be 
left  liable  to  a  large  amount  of  debts  from  which  he  cannot  be 
discharged.  No  doubt  this  is  true.  But  there  are  many  claims 
from  which  no  discharge  can  be  obtained  under  proceedings  in 
insolvency,  such  as  contingent  debts,  executory  covenants,  guar- 
anties and  the  like.  Those  debts  only  are  dischai^ed,  which  are 
provable  against  the  estate.  Whether  they  are  provable  cannot 
be  determined  by  the  inconveniences  or  hardships  which  may 
enure  to  a  debtor  by  reason  of  his  inability  to  procure  a  dis- 
charge from  them. 

Many  of  the  considerations  which  have  been  suggested  are 
applicable  to  the  claim  of  the  plaintiff  to  prove  against  the 
estates  of  the  officers  of  the  corpcMration.    But  this  part  of  the 
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case  can  be  disposed  of  yery  briefly.  If  the  right  to  make  such 
proof  is  put  on  the  provision  of  Bev.  Sts.  c*  88|  §§  19>  29>  it 
cannot  be  sapported,  because  the  liability  thereby  created  is  not 
a  debt,  but  a  right  of  action  in  behalf  of  a  creditor  for  neglect  or 
omission  to  perform  certain  oflicial  duties.  If  it  is  put  on  the 
provision  of  St*  1851,  c*  315,  then  it  is  a  secondary  liability  only, 
by  which  the  property  of  the  officers  is  made  subject  to  seizure 
on  execution,  if  the  judgment  against  the  corporation  is  not 
first  satisfied  out  of  the  corporate  estate.         Decree  affirmed. 


George  L.  Montague  vs.  Francis  B.  Hayes  &  others. 

L.  and  M.  purchased  real  estate,  and  had  k  conv^ed  to  L.,  who  ftiinished  the  porohaae 
money;  and  L.  wrote  to  an  attorney  the  following  letter:  ^*  The  agreement  between  M. 
and  myself  is  simply  this:  We  have  purchased  an  estate"  (describing  it)  ^  which  has 
by  mutual  consent  been  conveyed  to  me,  I  haying  paid  and  secured  the  purchase  money. 
Whatever  disposition  is  made  of  the  property,  the  profit  and  loss  are  to  be  divided  her 
tween  us,  deducting  interest  Ton  will  please  make  sueh  papers  as  are  necessary  to 
carry  this  agreement  into  effect**  L.  afterwards,  with  M.*s  assent,  divided  the  estate 
into  lots,  and  sold  them,  and  died  insolvent  Beid,  that  the  letter  of  L.,  having  been 
aoted  on  by  the  parties,  was  evidence  of  a  trust  or  a  partnership,  and  soffieient  to  satisQr 
the  statute  of  frands;  that  the  lots  sold  vested  in  the  pnichasers  discharged  of  any  trust; 
but  that  any  mortgages  taken  back  by  L.  upon  sales  were  part  of  the  trust  fund. 

Bill  in  equity,  filed  on  the  8th  of  July  1851,  against  Thomas 
X  Lobdell  and  William  H.  Montague,  and  aftar  Lobdeli's  death 
continued  by  bill  of  revivor  against  his  representatives.  Hear- 
ing before  Bigeloto^  J.,  who  reserved  for  the  consideration  of  the 
full  court  the  following  case : 

In  July  1844  William  H.  Montague,  (whose  rights  the 
plaintiff  afterwards  acquired,)  agreed  with  Thomas  Motley,  Jr. 
and  wife,  and  Francis  C.  Head,  to  purchase  from  them  an 
estate  on  Washington  Street  in  Boston,  for  the  sum  of  $12,000; 
but,  not  having  funds  enough  for  that  purpose,  applied  to  Lob- 
dell to  join  with  him  in  the  purchase,  €md  they  two  purchased 
the  estate  and  had  it  conveyed  to  Lobdell  in  fee,  and  LobdeU 
paid  $8000  therefor,  and  gave  his  promissory  notes  secured  by 
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mortgage  of  the  premises  for  the  remaining  $9000.  At  Urn 
time  of  the  purchase,  it  was  agreed  between  said  Montague 
and  Lobdell,  that,  whatever  disposition  should  be  made  of  the 
estate,  the  profit  and  loss  shooid  be  divided  between  tbem,  de* 
ducting  interest,  and  that  Sidney  Bartlett,  Esq.,  should  make 
such  papers  as  might  be  necessary  to  carry  this  agreement  into 
effect;  and  Lobdell  accordingly  signed  and  addressed  to  Mr. 
Bartlett  the  following  letter :  "^  August  5th  1844.  The  agrcp* 
mont  between  Mr.  Montague  and  myself  is  simply  this :  We 
have  purchased  an  estate  of  F.  C.  Head  and  T.  Motley,  Jr.,  on 
Washington  Street,  which  has  by  mutual  consent  been  con- 
veyed to  me  (I  having  paid  and  secured  the  purchase  money); 
whatever  disposition  is  made  of  the  property,  the  profit  and  loss 
is  to  be  divided  between  us,  deducting  interest  You  will 
please  make  such  papers  as  are  necessary  to  carry  this  agree- 
ment into  efiect" 

Lobdell  afterwards,  with  the  consent  of  the  plaintifi)  expended 
large  sums  of  money  upon  the  estate,  and  sold  it  in  separate 
Iota,  taking  in  some  instances,  mortgages  to  secure  the  purchafle 
money,  on  some  of  which  he  received  large  sums  of  money  for 
which  he  never  accounted  to  the  plaintifl^  and  under  which  he 
afterwards  entered  and  foreclosed  and  continued  in  possession 
until  bis  death.  His  estate  was  represented  insolvent,  and  hb 
administrators,  heirs  and  devisees  appeared  and  answered  in 
thJ3  salt 

B.  F.  Brooks  Sf  J.D.  Ballf  for  the  plaintiff,  cited,  to  the  poisA 
ttiat  a  cootraot  of  partoership  existed  between  the  plaintiff  and 
Lobdell,  which  equity  would  .-enforce,  Ck)llyei  on  Part  §§  16, 
17,  55, 160, 173 ;  FaU  River  Whaliriff  Co.  v»  Borden^  10  Cusb. 
458 ;  Reid  v.  Bollimhead^  4  B.  ^  C.  878 ;  Former  v.  Hale^  3 
Yes.  696,  and  5  Yes.  308 ;  Dc^  v.  Halsey,  16  Johns.  34 ;  Bimnel 
r.  Taifiior^  4  Conn.  568;  to  .the  point  that  Lobdell's  letter  to 
Bartlett  satisfied  the  statute  of  frauds,  Bev.  Sts*  a  59,  §  30 ; 
Baa-reU  v.  Joy^  16  Mass.  321 ;  Fowle  v.  Freeman,  0  Yes.  351 ; 
Lewin  on  Trusts,  c.  4,  ^  2, ;  to  the  point  thajt  the  plaintiff's  daim 
was  not  a  mere  debt,  but  that  he  had  a  right  to  a  specific  por- 
tion of  the  property,  and,  if  at  had  been  sotd*  to  the  proceeds ; 
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Story  on  Part.  §§  407, 408 ;  3  Kent  CJom.  (6th  ed.)  65 ;  Collyer 
on  Part.  §§  126,  127;  Dyer  v.  Clark,  6  Met.  662;  Howard  v. 
Prieit,  5  Met  682 ;  Parker  v.  Muggridge,  2  Story  R.  334 ; 
Cross  on  Liens,  193 ;  and  that  Lobdell's  creditors  could  take  no 
greater  interest  than  he  could,  Dyer  v.  Clarkj  6  Met.  562 ;  Root 
V  Blake,  14  Pick.  27a 

S.  BarUeU  Sf  (7.  F*  Choate,  for  Lobdell's  administrators,  cited 
to  the  point  that  there  was  a  partnership  in  the  profits  or  profits 
and  loss  only,  and  not  in  the  capital^  Meyer  v.  Sharpe,  5  Taunt. 
74;  Ex, parte  Hamper^  17  Ves.  404;  Smith  ▼.  Watson,  2  B.  & 
a  401;  Story  on  Part  §  27;  PUts  v.  Wauffh,  4  Mass.  224; 
Forster  v.  Hale,  5  Ves.  314;  that  Lobdell's  letter  did  not  contain 
the  entire  contract,  and  equity  would  not  execute  it ;  Smith  v. 
Bumham,  3  Sumner,  436;  Abiel  y.  Radcliffe,  13  Johns.  297; 
Dwight  V.  Pomeroy,  17  Mass.  803;  Brooks  v.  Wheelock,  11  Pick. 
439 ;  that  creditors  have  rights  to  property  as  against  a  dormant 
partner.  Lord  v.  Baldwin,  6  Pick.  348 ;  French  v.  Chase,  6 
Greenl.  166  ;  Cammack  v.  Johnson,  1  Green  Ch.  163 ;  that  under 
our  statute  neither  an  express  trust,  nor  the  implied  trust  which 
the  law  raises  in  case  of  partnership,  can  defeat  creditors  or  bona 
fide  purchasers  without  notice,  Rev.  Sts.  c.  69,  §§  30-32,  and 
commissioners'  note ;  and  that  in  an  insolvent  estate,  the  admin- 
istrators represent  the  creditors,  Holland  v.  Cruft,  20  Pick.  321. 

O.  Bancroft,  for  the  heirs  and  devisees. 

By  the  Court.  The  letter  to  Mr.  Bartlett  was  a  valid  offer ; 
and  being  accepted  and  acted  upon  by  the  parties,  it  consti- 
tuted a  contract  by  which  either  a  trust  or  a  partnership  was 
created.  And  whether  a  trust  or  a  partnership,  Lobdell  became 
accountable  for  the  proceeds  of  the  sales,  and  this  liability  de- 
volved upon  his  administrators. 

If  the  property  has  been  alienated,  it  having  been  done  ii 
pursuance  of  the  arrangements  between  the  parties,  the  title 
was  vested  in  the  purchasers,  discharged  of  the  trust ;  and  there- 
fore, if  all  the  property  has  been  alienated,  no  specific  perform- 
ance in  the  way  of  a  transfer  of  real  estate  can  be  decreed. 

If  the  property  bought  and  held  under  the  agreement  has 
been  sold,  and  mortgages  taken  back  by  Lobdell  to  secure  the 
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whole  or  part  of  the  purchase  money,  snch  mortgages  consti* 
tute  a  part  of  the  trust  or  partnership  fund,  and  must  be  deemed 
a  part  of  the  trust  property  in  which  the  plaintiff  has  a  right  and 
interest,  the  extent  of  which  is  to  be  determined  by  taking  an 
account. 

The  case  must  be  referred  to  a  master  to  state  an  account. 
Lfobdell's  estate  is  to  be  aUowed  interest  on  the  half  of  the  pur- 
chase money  advanced  by  him  for  William  H.  Montague,  and 
is  to  be  aUowed  for  all  other  moneys  advanced  and  for  expenses. 

Whether  the  plaintiff  can  have  a  preference  over  other  cred- 
itors depends  on  the  question  whether  the  specific  trust  property 
or  mortgages  taken  to  secure  the  purchase  money  on  sales 
thereof  remain,  or  whether  the  balance,  if  any,  due  the  plaintiff 
results  only  in  a  sum  which  is  a  debt  due  from  Lobdell's  estate. 
This  question  will  properly  arise  when  the  master  reports ;  all 
other  questions  to  be  reserved  till  the  coming  in  of  the  report 

Ordered  according^. 


Digitized  by 


Google 


SUPPLEMENT. 


Hnder  the  twenty-fint  article  of  amendment  of  the  Constitution,  the  mayor  and  aldermen 
of  Boston  in  the  connty  of  Snfiblk  and  the  county  commusionera  In  other  counties  are 
empowered  to  apportion  the  number  of  representatives  asaigned  to  the  county  among  the 
representative  districts  formed  by  them,  under  said  article,  as  well  as  to  form  the  districts; 
and  their  doings  and  retoms  in  the  premises  are  condnsive,  and  cannot  be  revised 
by  the  house  of  repreaentatives  in  judging  of  the  returns  of  elections  and  qnaiificationi 
of  its  members. 

Thb  niKleraigned,  justices  of  the  snpreme  judicial  court,  have 
received  a  communication  from  the  honorable  the  house  of  rep- 
resentatives, requesting  their  opinion  upon  the  following  ques« 
tions,  to  wit : 

"  First  Does  the  twenty-first  article  of  amendment  of  the  Con- 
stitution confer  on  the  commissioners  named  in  that  article,  or, 
In  the  county  of  Sufiblk,  on  the  mayor  and  aldermen  of  the  city 
of  Boston,  any  power  to  apportion  the  number  of  representa*- 
tives  to  which  the  county  is  entitled,  among  the  representative 
districts  formed  by  them  pursuant  to  that  artide  ?  Or,  in  other 
words,  does  the  power  of  the  said  commissioners,  or  mayor  and 
aldermen,  extend  to  the  assignment  of  the  number  of  represent* 
atives  to  which  the  districts  formed  by  them  are  entitled,  as  well 
as  to  the  formation  of  such  districts  ? 

*'  Second.  When  the  said  commissioners  or  mayor  and  alder- 
men have  divided  the  county  into  representative  distncts,  and 
apportioned  the  representatives  to  which  the  county  is  entitled 
among  such  districts,  is  it  competent  for  the  house  of  represent* 
atives,  in  judging  of  the  returns  of  elections  and  qualifications 
of  its  own  members,  to  revise  their  said  proceedings  in  whole  or 
in  part,  and  to  change  the  number  of  representatives  so  appor 
tioned  to  any  district  or  districts,  if  satisfied  that  such  number 
is  different  from  the  number  to  which  such  district  or  districts 
would  be  entitled,  if  determined  exclusively  by  the  enumeranon 
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of  legal  voters,  taken  pnrsaant  to  said  twenty -first  article  o< 
amendment  ?  " 

Whereupon  the  undersigned,  having  taken  tae  said  questions 
into  consideration,  do  thereupon  ask  leave  respectfully  to  sub- 
mit the  following  opinion: 

Upon  the  first  question  we  are  of  opinion,  that  the  twenty- 
first  article  of  amendment  of  the  Constitution,  which  took  effect 
and  went  into  operation  in  1857,  did  confer  full  power  on  the 
commissioners  named  in  that  article,  in  all  the  counties  except 
Suffolk,  and  in  the  county  of  Suffolk  on  the  mayor  and  alder- 
men of  the  city  of  Boston,  to  apportion  the  number  of  repre- 
sentatives to  which  such  county  mighty  by  the  act  of  legislation 
therein  provided  for,  be  entitled  to,  among  the  representative 
districts  to  be  formed  by  them  pursuant  to  said  article ;  and  that 
the  power  of  the  said  commissioners  in  the  several  counties, 
and  of  said  mayor  and  aldermen  in  Suffolk,  did  extend  to  the 
assignment  of  the  number  of  representatives  to  which  each  of 
the  districts  to  be  formed  by  them  would  be  entitled,  as  well  as 
to  the  formation  of  such  districts. 

We  are  of  opinion,  founded  on  all  the  terms  and  provisions 
of  the  twenty-first  article  of  amendment,  as  well  as  on  the  ob- 
jects and  purposes  proposed  to  be  accomplished  by  this  change 
in  an  important  part  of  the  Constitution,  that  it  was  intended 
to  vest  in  the  county  commissioners  for  the  several  counties,  and 
in  the  mayor  and  aldermen  of  the  city  of  Boston  —  unless  spe-' 
cial  commissioners  should  first  be  elected  for  that  purpose,  in  the 
manner  directed  by  that  article  for  the  exercise  of  the  same  power, 
which  was  not  done — not  only  to  form  the  several  towns  in  each 
county,  and  wards  of  each  city  in  their  respective  counties,  into 
local  districts,  to  be  designated  by  metes  and  bounds,  and  fur^ 
ther  designated  by  a  specific  enumeration^  not  dividing  any 
town  or  any  ward  of  a  city,  and  make  return  thereof;  and 
therein  to  specify  and  declare  the  number  of  representatives, 
which  each  of  said  districts  shall  have  a  right  to  send  to  the 
general  court,  to  constitute  the  house  of  representatives;  the 
number  thus  assigned  to  each  district,  and  thus  declared  and 
returned,  not  to  be  less  than  one  nor  more  than  three  in  each 
district    And  we   may  add  that,  in  our  own  opinion,  these 
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boards  of  commissioners  —  no  special  commissioners  having 
been  elected  for  the  purpose — would  not  have  folly  executed 
the  power  confided  to  them  by  this  constitutional  provision,  nor 
fully  have  performed  the  duty  required  of  them,  if  they  bad 
not  thus  assigned,  designated  and  specified,  aod  declared  in 
their  returns,  the  number  of  representatives  to  which  each  dis- 
trict should  be  entitled,  until  the  time  for  a  new  formation  of  a 
district  and  apportionment  of  representatives. 

Perhaps  it  may  not  be  easy,  in  a  short  space,  to  state  all  the 
reasons  on  which  this  opinion  is  placed;  but  we  will  mention 
some  of  the  most  prominent. 

This  amendment  contemplated  and  provided  for  carrying 
into  effect  one  of  the  most  important  changes  which  could  be 
made  in  the  Constitution  of  the  Commonwealth.  Nothing  can 
more  deeply  concern  the  freedom,  stability,  the  harmony  and 
success  of  a  representative  republican  government,  nothing 
more  directly  affect  the  political  and  civil  rights  of  all  its 
members  and  subjects,  than  the  manner  in  which  the  populai 
branch  of  its  legislative  department  is  constituted.  We  do  not 
here  speak  of  it  in  its  character  as  a  true  representative  of  the 
interests,  the  intelligence  and  the  will  of  the  whole,  and  all  the 
parts  of  the  constituent  body,  but  as  a  practical  scheme  of 
measures  for  the  accomplishment  of  a  great  object  It  obvi* 
ously  required  a  system  of  plain,  simple  and  intelligible  rnles, 
easy  to  be  understood,  and  to  be  carried  practically  into  execn* 
tion  by  hundreds  and  thousands  of  town  and  city  officers  of  all 
degrees  of  intelligence.  And  this  system  was  designed  to 
supersede  and  replace  the  long  practice  of  electing  representa- 
tives through  the  medium  of  town  organizations,  and  the 
agency  of  municipal  officers,  a  practice  which  bad  grown  so 
familiar  from  experience  and  habit,  that  it  was  almost  impos- 
sible that  any  mistake  could  be  made.  These  considerations,  it 
appears  to  us,  must  have  been  deeply  impressed  on  the  minds 
of  the  legislatures  and  people  of  the  Commonwealth,  in  propos- 
ing and  adopting  this  amendment,  and  must  therefore  be  kept 
steadily  in  view  in  putting  a  construction  upon  it,  both  in  its 
general  scope  and  in  all  its  details. 

The  great  object  to  be  attained  manifestly  was  to  rednoe 
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greatly  the  number  of  representatiyes,  and,  in  conformity  with 
the  theory  of  representation,  to  secnre  as  nearly  as  possible  an 
equality  in  the  ratio  of  representatives  and  legal  voters  throngli- 
out  the  Commonwealth.  This  object  might  be  accomplished  in 
any  one  of  various  modes.  The  amendment  itself  might  have 
divided  the  State  into  districts,  and  have  apportioned  the  repre- 
sentatives among  them ;  or  it  might  have  authorized  the  legisda- 
ture  to  do  the  same  thing;  or  it  might  authorize  the  legislature 
to  do  it  in  part,  and  provide  that  the  details  should  be  com- 
pleted by  another  body  specially  designated  and  empowered 
for  that  purpose-  This  was  the  expedient  actually  adopted.  A 
census  of  the  number  of  legal  voters  in  each  city  and  town  be- 
ing first  made,  as  provided  for  in  the  amendment,  the  legislature 
were  required  to  apportion  the  two  hundred  and  forty  represent- 
atives among  the  several  counties  of  the  State.  Then,  unless  a 
law  should  be  passed  providing  for  the  election  of  a  board  of 
special  commissioners  in  each  county  —  and  no  such  law  was 
passed,  and  no  such  special  commissioners  were  elected — the 
mayor  and  aldermen  of  the  city  of  Boston,  the  county  commi»- 
sioners  of  other  counties  tiian  Suffolk,  should  on  the  first  Tues- 
day of  August  after  each  assignment  of  representatives  to  each 
county,  assemble  at  the  shire  town  of  their  respective  counties, 
and  proceed  as  soon  as  may  be  to  divide  the  same  into  repre- 
sentative districts  of  contiguous  territory,  so  as  to  apportion  the 
representation  assigned  to  each  county  equally,  as  nearly  as 
may  be,  according  to  the  number  of  legal  voters  in  the  several 
districts  of  each  county. 

Such  was  the  system  provided.  The  legislature,  had  they 
seen  fit,  might  have  postponed  making  the  apportionment 
among  the  counties,  and  in  the  mean  time  have  provided  by 
law  for  the  election  of  special  commissioners,  which  would 
have  extended  as  well  to  Suffolk  as  to  the  other  counties ;  had 
they  done  so,  the  powens  of  such  special  commissioners  would 
have  been  precisely  the  same  in  all  the  counties.  The  legtsln* 
ture  passed  no  such  law;  on  the  contrary,  they  made  the 
apportifonment  among  the  counties,  which,  by  the  amendment, 
the  secretary  of  the  Commonwealth  was  required  forthwith  to 
certify  to  the  board  authorized  to  divide  each  county  into  repre 
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•entative  districtB.  It  became  therefore  the  daty  of  the  mayor 
and  aldermen  of  Boston  to  proceed  and  perform  the  same  duties 
for  the  connty  of  Suffolk,  i^hich  special  commissioners  would 
have  been  authorized  and  required  to  do,  had  they  been  elected 
as  provided  in  this  amendment. 

These  boards  are  to  divide  the  rcbpective  counties  into  repre- 
sentative districts,  so  as  to  apportion,  as  nearly  as  may  be^ 
according  to  their  relative  number  of  legal  voters ;  but  this  is 
to  be  done  under  several  absolute  and  inflexible  conditions,  pre* 
scribed  by  the  Constitution,  by  which  they  are  bound. 

1.  No  town,  and  no  ward  of  any  city,  can  be  divided  in  form* 
ing  a  district 

2.  No  town  or  ward  of  a  city  can  be  united  with  any  other 
town  or  ward  of  a  city  to  form  a  districti  unless  they  are  con- 
tiguous to  each  other. 

3.  No  district  can  be  formed,  embracing  so  large  a  number  of 
voters  as,  according  to  the  ratio  for  such  county,  would  enable 
it  to  send  more  than  three  representatives. 

Subject  to  these  conditions,  having  a  regard  to  the  relative 
number  of  voters  in  each  town,  and  city  ward,  so  far  as  it  can 
be  had^  consistently  with  these  fixed  conditions,  they  are  to 
form  representative  districts  with  such  number  of  voters  as  to 
enable  them  to  chose  one,  two  or  three  representatives.  To 
illustrate  this ;  They  must  first  ascertain  the  ratio  between  the 
voters  and  the  representatives,  by  taking  the  whole  number  of 
voters  in  the  county,  and  dividing  that  number  by  the  number 
of  representatives  assigned  to  it.  This  must,  almost  of  neces- 
sity, certainly  according  to  the  doctrine  of  chances,  leave  a 
fraction  for  which  it  may  in  some  cases  be  necessary  to  provide. 
Having  established  the  ratio  for  one,  it  is  for  the  board  to  form 
districts  having  within  them  numbers,  as  near  as  may  be  in 
reference  to  other  conditions,  to  the  ratio  thus  found,  to  choose 
one  representative,  or  twice  that  number  to  choose  two,  or 
three  times  that  number  to  choose  three.  This  is  clearly  within 
their  express  authority.  They  are  bound  to  have  this  consider- 
ation in  their  own  mind,  in  forming,  describing  and  numbering 
each  district,  whether  it  is  a  district  for  one,  two  or  three ;  this 
they  are  bound  to  do  by  the  regard  they  are  bound  to  have  to 
52* 
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equality  in  the  ratio  between  voters  and  rqpresentaiiyes.  They 
are  bound  to  form  the  district  with  a  view  to  the  number  of 
the  representatives  to  which  such  district  shall  be  entitled, 
whether  they  are  bound  to  express  it  in  their  return  or  not. 

In  many  counties  there  may  be  a  great  variety  of  circum- 
stances calling  for  the  exercise  of  judgment  in  the  formation 
of  districts.  The  county  of  Middlesex  has,  we  believe,  fifty 
two  towns  and  cities,  forty  nine  towns  and  three  cities.  Snp- 
oose  each  city  has  six  wards,  here  are  sixty  seven  organized 
bodies,  with  some  very  large  towns  and  some  very  small  ones, 
to  be  classed  and  grouped  together  into  districts,  so  as,  in  the 
whole,  to  elect  thirty  eight  representatives.  We  will  not  under* 
take  to  imagine  the  great  variety  of  complex  ciicumstances 
under  which,  according  to  the  Constitution,  this  duty  is  to  be 
done.  Without  putting  particular  cases  .by  way  of  illustration, 
which  might  be  greatly  extended,  it  seems  that  equality  between 
voters  and  representatives  cannot  be  reached,  and,  indeed,  was 
not  contemplated  by  the  amendment,  except  that  ^  as  nearly 
as  may  be  "  approximation  to  this  equality  is  to  be  sought  by 
those  whose  duty  it  is  to  form  the  districts.  In  forming  dis* 
tricts  with  a  view  to  such  approximation,  they  must  take  into 
consideration, 

1st.  The  absolute  number  of  voters  in  each  town  and  city 
ward  of  the  county,  as  fixed  by  the  census  for  the  occasion. 

2d*  Whether  that  number  is  over  or  under  the  ratio  of  voters 
to  a  representative  for  that  county,  as  first  found,  and  how 
nearly  it  approaches  that  ratio  for  one,  or  double  that  number 
for  two,  or  treble  that  ratio  for  three  representatives. 

3d  Whether  any  one  town,  or  city  ward,  with  reference  to 
that  ratio,  can  be  constituted  one  district  approximating  neariy, 
and  how  nearly,  to  the  ratio  for  sending  one  or  more;  or  whether 
any  such  town  or  city  ward  can  be  so  combined  with  any  other 
one  or  more  towns  or  city  wards,  so  that  the  aggregate  of  voten 
in  the  towns  or  wards  so  combined  «hall  appcoach  neariy,  and 
how  nearly,  to  such  ratio,  or  its  duplicate  or  tdplicate. 

Thus  it  will  be. perceived  that  the  great  principle  of  equality 
of  representation,  or  the  nearest  practicable  approximati<Mi  to 
it,  which  lies  at  the  foundation  of  this  whole  constitational  pio- 
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Tirfon,  is  to  govern,  subject  to  the  inflexible  Testrictions  not  only 
in  apportioning  the  representatives  to  the  district,  bnt  in  the  mode 
of  forming  the  districts,  so  as  to  bring  that  approximation  as 
near  as  may  be  to  the  tme  equality.  They  had  fall  authority 
to  form  these  districts,  with  reference  to  the  election  of  one, 
two  or  three  representatives,  and  were  bound  to  be  governed  by 
the  great  prindple  of  equality  in  doing  it,  conformably  to  the 
tenor  of  the  constitutional  amendment  under  which  they  acted. 
Here  then  there  was  abundant  room  for  the  exercise  of  reason 
and  judgment  in  forming  the  districts ;  they  must  have  formed 
them  with  the  view  to  their  right  to  elect  one,  two  or  three 
representatives,  and  it  would  seem  to  be  necessarily  incident  to 
the  completion  of  the  work,  that  tiiey  should  declare  and  return 
the  number  intended  that  each  district  should  be  entitied  to  elect 

l*hus  far  we  haive  drawn  our  illustrations  respecting  the  pow* 
ers  of  the  commissioners,  and  mayor  and  aldermen,  from  the 
cases  which  may  be  supposed  to  arise  in  other  counties  than 
Suffolk.  The  circumstances  indeed,  on  which  the  commission- 
ers were  to  act,  might  be  considerably  different,  inasmuch  as  the 
dty  at  no  distant  period  had  been  divided  into  twelve  wards, 
then  neariy  equal,  fbr  the  purposes  of  representation  in  the  city 
council.  There  would  therefore  be  likely  to  be  fewer  cases  of 
complex  and  extraordinary  fitcts,  calling  for  the  exercise  of  judg- 
ment, though  there  had  come  to  be  large  discrepancies  between 
the  numbers  of  inhabitants,  and  still  greater  of  legal  voters,  in 
the  respective  wards.  Bnt  the  same  powers  are  given  in  the 
same  terms  to  the  mayor  and  aldermen  in  Suffolk  and  the  com- 
missioners in  other  counties,  and  no  purpose  is  shown  in  the 
amendment,  to  invest  them  with  other  or  different  powers. 

Again;  this  constitutional  amendment  not  only  vested  in  the 
mayor  and  aldermen  the  power  to  form  districts  in  the  county 
of  Suffolk  after  the  census  and  apportionment  of  1857,  but  also 
after  that  to  be  made  in  1866,  and  every  tenth  year  after,  to  all 
future  time.  There  may  or  may  not  be  a  new  arrangement  of 
the  city  into  wards,  by  increasing  or  diminishing  the  number  of 
wards,  or  by  an  entirely  new  division.  If  no  such  new  arrange- 
ment of  wards  is  made  before  1866,  or  the  next  or  some'suo^ 
ceeding  decennial  term,  judging  from  experience,  there  wiB 
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probably  be  a  much  greater  disparity  in  the  nnmbear  of  l^gal 
voters  than  at  present.  Some  one  or  more  will  perhaps  have 
BO  increased,  that  when  the  r^tio  for  the  comity  U  established, 
they  may  he  found  to  have  over  foar  times  that  number ;  bat 
by  thei  inflexible  rul^  it  can  have  bnt  three  representatives. 
Soipe  one  may  have  so  &r  decreased  aa  to  fall  short  of  the  ratio 
for  one.  But  by  the  same  inflexible  xul^,-  it  cannot  be  disfran- 
chised. It  may  not  be  contiguous  to  any  other  ward^  with  which 
it  may  be  unite4»  without  making  th^  aggregate  number  of 
voters  more  than  enough  by  the  ratio  for  three ;  it  must  there- 
fore, however  smajl,  be  pgnstjituted  a  district  to  choose  one* 

Here  then  would  be.rpom  and  a  great  demand  for  the  exer- 
cise of  reason  and  judgment  in  determining,  among  various 
methods  flaced  within  their  reach,  how  the  district  should  be 
formed,  and  a  determination,  somewhat  judicial  in  its  character, 
how  many  representatives  each  district  is  entitled  to  elect 

But  at  the  time  pf  ,the  adoption  of  tills  amendment,  it  could 
not  be  known  thai)  such  questions; would  not  arise  in  Suffolk  as 
well  as  in  other  counties ;  and  the  power  was  given  to  the  com- 
missioners of  ^  counties  alike^  ip  meet  all  cases  to  which  it 
could  extend  at  the  first  or  spbsequent  establishment  of  districtsu 

The  makers  of  this  constitutional  amendmenlv  ^ot  having 
formed  the  State  into  districts  for  the  election  of  representa- 
tives, not  having  vested  the  power  in  the  legislature  to  form 
the  counties  into  districts^  but;  only  to  apportion  the  two  hun- 
dred and  forty  representatives  among  the  counties,  must  have 
felt  the  necessity  of  providing  a  body,  competent  in  their  view 
to  perform  this  duty  fully  and  completely.  They  must  have 
understood  that,  in  the  performance  of  this  duty^  the  questions 
herein  before  suggested,,  and  many  others  not  capable  of  being 
solved  by  mere  computation,  must  arise,,  and  mnst  be  deter^ 
mined  by  sound  judgment.  The  question  then  recurs,  looking 
at  the  exact  terms  of  the  amendment  ai^d  its  obvious  purposes, 
to  what  body  was  this  duty  entrusted,  and  what  powers  were 
vested  in  them  to  enable i^eqx  toperforip  it? 

We  can  have  no  doqbt,  that  this  whole  duly  was  confided  to 
the  county  commissioners  for  other  counties,  and  to  the  mayor 
and  aldermen  of  Boston  for  the  county  of  Soflfolk,  there  being 
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no  eonnty  eommisidoneiai  In  this  county.  The  terms,  though 
not  clear  and  explicit,  do  in  our  opinion  iin}>ort  this.  They  are 
to  divide  their  respective  counties  into  representative  districts, 
so  as  to  apportion  the  representation  equally,  as  near  as  may 
be,  according  to  the  number  of  voters  in  each  district  There  is 
a  slight  obscurity  in  the  sentence,  which  would  be  removed  by 
a  slight  change  in  the  words.  K  there  were  a  comma  after 
**  voters,"  and  the  word  *<  in  "  were  « to,"  it  would  be  somewhat 
more  free  from  obscurity.  But  we  think  the  meaning  is,  *^  so  as 
to  apportion,"  or  "  so  that  they  may  apportion  "  **  in  "  or  "  to  " 
the  districts.  But  this  is  confirmed  by  the  residue  of  the  pro- 
vision prescribing  the  duty  of  the  commissioners. 

The  districts  in  each  county  shall  be  numbered  by  the  board, 
and  a  description  of  each,  so  numbered,  with  the  number  of 
legal  voters  in  such  county,  shall  be  returned  by  the  board  to 
the  secretary  of  the  CkMnmouwealth,  the  county  treasurer  of  each 
county,  and  the  derk  of  every  town  in  each  district,  to  be  filed 
and  kept  in  their  respective  olfices. 

Here,  then,*  is  the  purpose  for  which  these  returns  are  to  be 
made :  not  for  revision  or  correction,  not  for  acceptance  or  rejec- 
tion, or  recommitment,  but  for  preservation  and  information ;  a 
final  act,  determihingthe  rights  of  all  parties  concerned,  and  iii 
effect  standing  as  part  of  the  Constitution  daring  the  decennial 
period. 

Again  ;  it  is  not  expressly  required  by  the  provision,  that  the 
board  shall  state  the  whole  number  of  the  representatives  which 
they  are  required  to  apportion  to  the  whole  county;  whereas 
by  returning  the  number  apportioned  to  each  district,  the  aggre- 
gate of  the  numbers  of  representatives  assigned  to  each  district 
will  show  that  they  have  rightly  apportioned  the  whole  number 
assigned  to  the  county;  and  this  leads  to' a  strong  conclusion, 
that  such  an  apportionment  to  each  district  was  to  be  made  and 
returned  by  the  commissioners. 

But  even  should  the  commissioners  return  the  whole  number 
of  representatives  apportioned  to  the  county,  and  that  they  had 
formed  it  into  a  given  number  of  districts,  stating  the  number 
of  legal  voters  in  each,  without  specifying  the  number  of  repre- 
sentatives to  each  district,  the  work  would  be  very  imperfect 


Digitized  by 


Google 


622  SUPPLEMENT. 

For  instance,  in  Suffolk  there  are  two  cities,  Boston  and  Chelaea, 
and  two  towns,  North  Chelsea  and  Winthrop.  Whether  Chel- 
sea is  divided  into  wards  or  not,  we  do  not  know ;  probably  it  16. 
Suppose  the  mayor  and  aldermen  had  returned  that  they  hftd 
apportioned  twenty  eight,  the  number  of  representatives  assigned 
to  the  county  by  the  legislature,  and  had  formed  it  into  thirteen 
districts,  giving  the  number  of  voters  in  each,  without  more;  it 
would  be  extremely  difficult,  if  not  impossible,  to  determine  by 
mere  calculation,  what  number  each  would  be  entitled  to 
choose,  on  account  of  the  fractions,  laiger  or  smaller,  by  which 
some  districts  would  fall  short,  and  some  exceed  the  average 
ratio.  But  if  it  were  possible  to  ascertain  the  number  of  repre- 
sentatives which  each  district  would  be  ^ititled  to  elect,  it  roust 
be  through  the  medium  of  a  complex  and  difficult  calculation, 
to  be  made  by  the  officers  and  voters  at  every  election ;  whereas 
the  article  plainly  requires  a  simple,  recorded  document,  open  to 
the  inspection  of  all,  stating  in  terms  the  number  which  eaeh 
district  may  elect,  for  the  government  of  all  city,  town  and  ward 
officers,  in  issuing  warrants,  calling  and  holding  meetings,  and 
for  receiving  and  certifying  votes,  and  also  for  the  informataon 
and  security  of  voters. 

The  question  then  recurs  whether  the  doings  and  retnraa 
made  conformably  to  the  article  of  amendment  are  to  be  deemed 
conclusive  ? 

This  is  a  question  of  power.  The  power,  whatever  was  its 
extent,  was  conferred  when  the  amendment  was  adopted ;  it  was 
conferred  alike  on  the  commissioners  and  on  the  mayor  and 
aldermen  in  their  respective  counties ;  it  was  not  limited  to  the 
state  of  things  as  it  then  existed,  but  was  intended  to  adapt 
itself  to  all  such  changes  and  states  of  things  as  might  arise  at 
any  future  time.  As  the  exigency  of  the  case,  namely,  tbe 
regular  and  harmonious  action  of  the  government,  required 
that  the  powers  of  those  bodies,  appointed  in  behalf  of  tbe 
people  to  establish  representative  districts,  should  be  large  and 
adequate  to  the  occasion,  to  enable  them  to  decide  all  questions 
incident  to  the  establishment  of  such  districts,  within  the  limits 
prescribed  by  the  article  itself;  as  such  exigency  required  that 
the  execution  of  these  powers  should  be  definitive,  (and  ao 
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mode  is  suggested  for  the  revision  of  the  doings  of  the  commis- 
sioners;) the  conclusion  is  that  the  decisions  of  the  various 
questions  before  themy  made  by  the  bodies  thus  empowered,  as 
expressed  in  their  final  action  and  returns,  must  be  taken  to  be 
decisions  made  by  a  body  of  competent  jurisdiction,  duly  au* 
Uiorized  by  the  Constitution,  and  are  therefore  conclusive. 

In  answer  to  the  second  question,  the  undersigned  are  of 
opinion  that  it  would  not  be  competent  for  the  house  of  repre- 
sentatives, in  the  case  supposed,  in  judging  of  the  returns,  elec- 
tions and  qualifications  of  its  own  member;^,  to  revise  the 
proceedings  of  the  county  commissioners  and  mayor  and  alder- 
mien,  in  whole  or  in  part,  and  to  change  the  ^lumber  of  repre- 
sentatives, by  them  apportioned  to  any  district,  if  satisfied  that 
such  number  is  different  from  the  number  to  which  such  district 
would  be  entitled,  if  determined  exclusively  by  the  enumeration 
of  legal  votears,  taken  pursuant  to  said  twenty -first  article  of 
amendment. 

The  bouse  of  representatives  are,  by  the  Constitution,  final 
judges  of  the  returns,  elections  and  qualifications  of  their  own 
members.  Their  duty  is,  we  think,  rather  to  judge  of  the  rights 
of  persons  returned  as  members,  and  claiming  to  be  members, 
than  of  the  rights  of  districts  or  constituencies,  although  the 
latter  may  sometimes  be  ineidentally  involved.  For  instance,  in 
the  case  suggested  by  the  question,  suppose  three  memoers  are 
returned  by  a  district  to  which  three  were  assigned,  and  suppose 
another,  to  which  two  only  were  assigned,  claiming  a  right  to 
send  three,  had  elected  and  returned  three ;  the  whole  six  could 
not  hold  seats,  and  the  house  must  decide  between  them.  But 
in  coming  to  that  decision,  they  must,  in  our  opinion,  look  exclu- 
sively to  the  act  done  by  the  commissioners  pursuant  to  the 
Constitution,  by  which  the  districts  were  formed,  and  the  num- 
ber of  representatives  assigned  to  each.  Were  it  otherwise,  it 
appears  to  us  that  great  confusion  would  follow.  If  the  house 
could  decide  between  two  particular  districts,  coming  before 
them  by  petition  or  otherwise^  each  claiming  a  superior  right  to 
the  other,  then  any  and  all  the  other  thirteen  or  fourteen  dis- 
tricts in  Suffolk  might  come  before  the  house  in  the  same  man* 
ncr,  to  have  their  rights  determined.     So  of  the  coun'y  of 
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Middlesex,  with  its  forty  nine  towns  and  three  dttes  to  enoofle 
thirty  eight  representatives ;  it  may  be  divided  into  any  nnmber 
of  districts  not  less  than  thirteen  nor  more  than  thirty  eight 
Sliould  any  error  be  dis^^vofed  in  combining  contignona  towns 
and  city  wards  into  districts^  or  in  the  oompntation  of  the  ntifii' 
bers  of  voters,  necessary  to  the  apportionment  of  representatives 
among  them,  the  whoW  might  be  revised,  and  many  changes  of 
representatives  mad^  and  yet  MKh  act  of  the  house  eoold  only 
extend  to  the  elections  for  one  year. 

No ;  it  is  obvions  that  if  the  Oonstitution  had  itsdf  Earned 
the  districts,  and  apportioned  the  fepowsentatives,  it  imiBt  be 
taken  by  tiie  house  to  be  conclusive,  although  eiTors  of  eompii- 
tation  might  afterwards  be  discovered  in  the  application  of  the 
principle  of  distribution  adopted  by  its  framers.  Now,  when  a 
part  of  this  duty  was  ordered  to  be  done  and  returned  by  other 
public  bodies,  and  recorded  in  various  public  offices,  for  the  gen- 
eral and  authoritative  information  of  all  officers  and  voters,  it 
was  an  act  done  by  the  delegated  authority  of  the  Constitntiony 
and  ought  to  have  the  same  practical  eflfeot  as  if  done  in  terms 
by  the  framers  of  it« 

For  the  reasons  given  in  answer  to  the  first  question,  there* 
fore,  we  are  of  opinion  that  the  house  of  representatives,  in  exer- 
cising the  right  vested  in  them  by  the  Constitution  respecting 
the  election  of  members,  axe  bound  to  take  the  formation  of  dis- 
tricts, and  the  apportionment  of  representatives  to  each  district, 
as  made  and  returned  by  the  county  commissioners  and  the 
mayor  and  aldermen  of  Boston  in  their  respective  counties,  to 
be  conclusive. 

If  it  shall  be  asked  what  shall  be  done  if.  one  of  these  ap- 
portionments and  returns  shall  be  discovered  to  be  erroneous, 
one  answer  is  that  the  Constitution  has  provided  no  power 
competent  to  inquire  into  and  correct  any  such  error.  Some 
error  may  occur  in  all  human  transactions,  and  therefore  even 
those  who  may  discover  or  think  they  have  discovered  an 
error,  may  themselves  have  fallen  into  error  in  conducting  their 
inquiries  and  making  their  computations.  But  the  final  power 
must  rest  somewhere,  and  the  exigencies  of  government  will  not 
admit  of  its  watting  in  its  movements  until  ail  possible  ortors  la 
its  constitution  and  organization  are  removed. 
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All  pablic  officen  who  are  charged  with  the  performance  of 
public  duties,  and  who  may  be  guilty  of  firaudulenti  wilful  and 
corrupt  conduct  in  the  discharge  of  tiiem,  are  liable  to  prosecu- 
tion  and  punishment  therefor,  by  impeachment  or  indictment; 
but  even  punishment  for  their  misdeeds  may  not  necessarily 
correct  them,  though  it  may  afford  an  additional  security  to  the 
public  against  their  perpetration* 

LEMUEL  SHAW, 
CHARLES  A  DEWET^ 
THEBON  METCALP, 
GEORGE  T.  BIGELOW; 
BENJ.  F.  THOMAS^ 

PLiNT  mebbicb: 

Boston,  March  11th  1858. 


VOL,    X. 
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ABANDONMENT. 
8m  Insubancb*  21-24. 

ABATEMENT. 
Bee  Plbadino,  2. 

ACCOMPLICK 
See  Eyidxncb,  1 ;  WitvxsSi  i. 

ACCOUNT. 
See  Equity,  8 ;  Evidxnos  4,  &. 

ACTION. 

An  aotkm  of  tortibr  taking  and  carrying  awajr  and  eonTerting  to  the  defendantli 
nie  goods  of  the  plamtiff  cannot  be  maintained  without  proof  of  the  plaintiff '• 
poflMfldon,  or  right  to  an  immediate  posseaiion.     WinsMp  r.  Neale^  882. 

See  Abbitbambnt  and  Award;  Corporatzoh,  2;  Equxtt,  2;  Insur- 
ANOB  Company;  Judgment;  Loan  Fund  Association,  2;  Manu* 
rAOTU&iNO  Corporation,  4 ;  Mastkb  and  Skryant,  8, 4 ;  PAurNKR- 
8HIP ;  Plrading,  8 ;  Principal  and  Agknt,  1 ;  Spirituous  and  In- 
toxicating Liquors,  6. 

ADMINISTRATOR. 
See  Executor  and  Administrator. 

ADMISSIONS 
See  Evidxncb,  20-28,  25. 

ADVANCEMENT. 
An  intestate  kept  and  left  at  his  death  a  little  book,  **  showing,"  as  was  stated  in 
a  memorandam  at  its  beginning,  signed  by  him,  ^  the  mone^rs  I  have  advanced 
to  my  children  severallj,  and  to  which  I  shall  give  credit  to  any  or  each  of 
them  as  they  may  pay  me  fhim  time  to  time.*  The  book  was  in  the  form  of 
aoooonts  wiUi  each  child,  one  of  which  showed  that  a  son  ''had  had*  a  certain 
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Bum;  and,  on  the  opposite  page,  these  words :  *<  Went  bto  chaaeerj,  Imt  paid 
nothing.**  He  did  prove  against  that  son's  estate  in  insolyencjr  the  som  thai 
charged  in  the  book,  and  interest,  and  assented  to  his  discharge.  Hdd^  that 
this  sum  was  not  an  advancement,  under  the  Bev.  Sts.  c.  61,  {  9.  Bigebw  r. 
PooU,  104. 

AGENT. 
Bee  Pbinozpal  ahd  Aobht. 

AGREEMENT. 
SeeCoKXRACT. 

AMENDMENT. 
.  See  Ykbdiot. 

ANSWER, 
See  Plbaddto,  IH 

APPEAL, 

Hie  snbmission  of  a  cape  m  writing  to  the  judgment  of  the  sapenor  oomi  or 
court  of  common  pleas  upon  evidence,  *' to  be  tried  without  the  intervention  of 
a  jury,**  is  a  waiver  of  a  trial  hj  jury,  pursuant  to  SL  1857,  e.  t67 ;  and  Ibom 
the  judgment  thereon,  if  no  exceptions  are  taken,  no  appeal  liea  Bam  ▼• 
HaverhiU  Mutual  Fire  Ins.  Co.  400; 

See  Poor  Dkbtobs,  i ;  Rkyuw,  S. 

ARBITRAMENT  AND  AWARD. 
A  judgment  on  ai^  award  in  favor  of  the  builder  against  the  owner  of  a  honse^ 
upon  a. submission  of  all  demands  between  them,  is  no  bar  to  an  action  againal 
the  builder  by  the  bwiier  to  recover  a  sum  which  he  n  subsequently,  though 
before  paying  the  amount  awarded,  obliged  to  pay  to  dischaige  the  mechanioi^ 
lien  of  a  workman  employed  by  the  builder,  which  has  not  been  included  in 
the  award.  And  the  owner  may,  without  previous  demand  or  notice,  maintain 
such  action,  to  recover  the  amount  so  paid,  including  the  oosIb  of  the  proceed- 
ing to  enforce  the  meohaniei^  lien.  Hale  t.  flustf,  99. 
See  Eyipsvcs,  li, 

ARREST. 
A  eonsteble  whor  arrests  a  debtor  on  executieB  afMl  commits  Urn  to  JaU,  hot 
leaves  no  copy  of  the  eaecntion  with  the  jailer,  who  therefbre  refbses  to  re- 
ceive and  detmn  hnn,  OMnnfe  arrest  Mni  agaia  on  the  same  execntion.  Harngk* 
ton  ▼,  WUsoth  965. 

See  Bail,.).;  Poor  Dkbtobs,  8. 

I  ASSAULT  AND  BATTERY. 

^  See  Bail,  1 ;  Iin>icticnT,  4 ;  Ybrdiot. 
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ASSESSMENT. 
See  Mutual  Insurance  Compaht. 

ASSESSOR  OF  DAMAQES. 
See  Insubanob,  18. 

ASSIGNEE  OF  INSOLVENT  DEBTOR. 
See  Etidknce,  9, 10 ;  Insolvent  Debtors,  1 ;  Writ. 

ASSIGNMENT. 
See  Insurance,  1,  7 ;  Landlord  and  Tenant,  8. 

ATTACHMENT, 
A  grocci's  stock  in  trade  U  not  exempt  from  attachment  under  St,  1855,  e.  884. 

Reed  r.  Neale,  242. 
See  Bond  ;  Damages,  4;  Ships  and  Shipkno,  1 ;  Railroad,  8 ;  Trus- 
tee Process,  1. 

AUDITOR. 
In  an  action  in  which  an  aoditor's  report  had  been  prodnced  in  evidence  by  tha 
plaintiff,  the  jud^  in«tnicted  the  juiy  that  the  burden  of  proof  was  upon  the 
plaintiff,  and  was  not  satisfied  bj  the  auditoi^s  report ;  that  this  was  prima 
facie  evidence,  but  might  be  rebutted  hy  the  defendant ;  that,  if  not  rebutted^ 
the  verdict  should  be  for  the  plaintiff;  but  if  on  the  whole  testimony  there  was 
a  preponderance  of  evidence  in  favor  of  the  defendant,  the  verdict  should  ba 
for  him.  HeUf  that  tiie  defendant  had  no  ground  of  exception.  Bradford  r* 
Stevens^  879. 

AWARD. 
See  Arritrament  and  Award. 

BAIL.  . 

1.  Danger  of  the  death  of  an  assaulted  person  in  consequence  of  the  assault  is 
no  ground  for  refusing  bail  on  a  chaige  of  assault  and  batteiy  only.  Dunlity 
v.BaW/ett,  282. 

2.  A  defendant  arrested  on  mesne  proeess,  and  refused  the  poor  debtorsT  oath,  is 
entitled  to  give  a  bail  bond  undJor  St  1857,  c.  141,  {  22.  Wan  r.  BarOeUf 
490. 

BAILMENT. 

1.  The  liability  of  a  person  who  negligently  receives  goods  not  directed  to  him  is 
the  same  as  that  of  a  bailee  for  hire  or  reward.    NetohaU  v.  Paige^  866. 

2.  A  contingent  benefit  is  a  sufiicient  consideration  for  undertaking  a  bulment 
Ih. 

8.  A  person  who  has  illegally  detained  goods,  which  the  owner  has  mce  agreed 
63* 
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to  aocept  and  tend  for,  is  not  liable  for  their  destmction  bj  fire  irithoot  Ini 
fiinlt,  after  the  owner  has  had  a  reasonable  time  to  remove  theuL  Came$  ▼• 
Nieholst  869. 

BANE. 
By  a  fraudulent  oonspiracj  between  the  paying  teller  of  die  MerchantsT  Bank, 
the  teller  of  the  Atlantic  Bank,  and  a  broker,  the  broker  drew  a  check  on  the 
Merchants'  Bank,  where  he  had  no  funds,  which  the  paying  teller  marked 
^^good,"  and  the  broker  took  it  to  the  teller  of  the  Atlantic  Bank,  who  gave 
him  the  money  for  it  in  current  bills,  partly  oo  the  Atlantic  Bank  and  partly 
on  other  banks.  The  broker  took  these  to  the  Merchants'  Bank,  and  gave 
them  to  the  paying  teller,  who,  for  the  purpose  of  covering  a  deficit,  unknown 
to  any  of  the  bank  officers,  in  his  cash,  which  was  to  be  counted  that  aftemooii« 
placed  them  with  it.  The  purpose  for  which  the  money  was  obtained  was 
known  to  the  two  other  parties,  but  no  other  officer  of  either  bank  knew  any- 
thing of  the  transaction.  The  paying  teller's  cash  was  produced  by  the  cashier 
to  the  directors,  and  counted  by  them  that  afternoon,  approved  and  returned 
to  him.  The  next  morning  he  committed  suicide,  the  check  was  presented  at 
the  Merchants'  Bank  and  payment  refused.  Held^  that  the  Merchants'  Bank 
could  not  hold  the  money  as  against  the  Atlantic  Bank,  and  were  liable  to  the 
latter,  after  demand,  in  an  action  fbr  money  had  and  received.  Bioblow  and 
MXRRXCK,  JJ.  dissenting.    Atlantic  Bank  v.  Merehanti*  Bant^  581 

See  Pbomissort  Note,  7. 

BANK  BILL. 
SeeFoRGEBT;  Indictmbnt,  S;  Larornt,  S. 

BASTARDY  PROCESS. 
A  bond,  conditioned  that  the  aocused  in  a  bastardy  process  shall  appear  and  an- 
swer to  the  complaint  and  abide  the  final  order  of  the  court  thereon,  is  di^ 
charged  by  his  attendance  at  court  so  long  as  the  action  is  pending  and  at  the 
final  order,  and  his  subsequent  arrest  at  the  instance  of  the  complainant  and 
committal  to  prison  under  that  order  for  a  failure  to  give  bond  to  peHbnn  it 
Power  ▼.  Fennot  S49. 

See  EviDBNCK,  11. 

BEACH. 
See  Dksd,  2. 

BOND. 

It  is  no  defenoe  to  an  action  on  a  bond  to  dissolve  an  attachment,  that  within 

thirty  days  after  judgment  in  the  original  action  the  principal  took  the  benefit 

of  the  insolvent  laws.    New  England  Steam  jr  Gaa  Pipe  Co.  v.  Parker^  88S. 

See  Bail,  S;  Bastabdt  Pbocbbs;  iMSOLYBirr  Dbbtobs,  1. 
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BURDEN  OF  PROOF. 
See  AxTDiTOB ;  Cotekakt  ;  Promissort  Notb,  9-6 ;  Wat,  1. 

CARRIER. 
See  Railroad,  1. 

CASE  STATED. 
See  Appeal. 

CASES  OVERRULED,  BOUBTED  OR  DENIED. 
Grand  Canal  v.  Fitzsimons,  l  Hudson  &  Brooke,  449.  FuUer  v.RtAy^  889 
Stokjbs  v.  Coopkr,  8  Campb.  614,  note.  J9* 

CHARITABLE   USES. 
See  Trust,  6. 

CHARTER  PARTY. 
See  Ships  and  Shipping,  2,  8. 

CITY. 

See  JUDOMRNT,  8. 

CONFESSIONS. 
See  Eyidxnob,  2. 

CONFLICT  OF  LAWa 
See  Insitranor,  6. 

CONSIDERATION. 
See  Bailment,  2 ;  Jcdoment,  2 ;  Proihssort  Notr,  1. 

CONSTITUTIONAL  LAW. 

See  House  of  Representatitss  ;  Exceptions,  2;  Indiotvbnt,  5; 

Jury,  2 ;  Spirituous  and  Intoxicatino  Liquors,  8, 4. 

CONTRACT. 

A  contract  to  bnild  and  set  np  engines  for  a  corporation  was  made  with  them 
through  their  agent,  who  became  insolvent  before  the  engines  were  completed, 
and  the  contractor  thereupon,  supposing  the  principals  to  be  iuYolyed  in  their 
agenfs  insolTcncy,  stopped  his  work,  carried  away  parts  of  the  engines  already 
set  up,  and  gave  notice  that  he  should  not  complete  the  engines  without  ftir- 
ther  security,  and  die  corporation  told  him  that  they  did  not  consider  them- 
selves bound  by  the  contract  Heid,  that  the  contract  was  dischai^,  and 
could  not  be  enforced  against  the  corporation  without  eyidence  of  a  new 
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agreement  by  tbem  that  tbe  eontractor  ahoald  go  on  and  eomplel*  it 
y.  Boston  Iron  Co.  495. 

See  Damages,  2;  Equity,  4;  Frauds,  Statute  of;  Partnebship,  2; 
Promissory  Note,  1, 10 ;  Ships  akd  Shipping,  2,  8. 

CORPORATION. 

1.  A  reflolve  of  the  executive  council  of  the  Commonwealth  in  1 786,  establisfaing 
**  a  company  of  artillery  "  in  a  town, "  agreeably  to  military  law,"  did  not  mak* 
them  a  corporation.    Shelton  ▼.  Banks,  401. 

t.  Proving  a  claim  against  a  corporation  in  insolvency  under  .Si.  ISSI,  c.  827, 
and  receiving  a  dividend  thereon,  will  not  bar  a  rait  against  the  corporatkm 
for  the  rest  of  the  debt  Cobum  t.  Boston  Papier  Macki  Manufaeturmg  Ok 
248. 

See  Evidence,  28-26 ;  Manufacturing  Corporation  ;  Pleading,  8 ; 
Promissory  Note,  6;  Railroad;  Service  of  Writ,  2,  8;  Trust,  2; 
Trustee  Process,  1. 

COSTS. 
Upon  the  sustaining  by  this  court  of  exceptions  in  a  criminal  case,  (lie  eoilB  of 
papers  for  the  court  are  to  be  paid  by  the  Commonwealth.    Commonwetdth  ▼• 
EvanSi  468. 

See  Tender,  1. 

COUNTERFEITING. 
See  Forgery. 

.  COURTS.. 
See  Insolvent  Dbrtors,  8;  Judgment,  1. 

COVENANT. 

In  an  action  on  the  covenant  against  incumbrances,  the  burden  of  proof  is  oa 
the  plaintiff  to  show  that  any  incumbrance  was  lawful.  Latkrop  v.  6VosB«Mr» 
82. 

See  HusBANp  AND  Wife,  1-8  s  Landlord  and  Trnant,  8-4« 

CUSTOM. 
See  Master  and  Servant,  1. 

DAMAGES. 

1.  In  an  aetibn  for  ikot  delivering  Hfc6ck  according  to  an  order  whkh  spedttes  no 
time  of  delivery,  the  measure  of  damages  is  the  vidue  of  the  vtodc  when  de- 
manded.   Eastern  Raibrodd  Yi  Benedict,  ^\2, 

2.  One  who  has  contracted'  to  build  die  -sea-wall  of  a  whaif,  and  failed  to  pep- 
form  his  contract,,  and,  on  being  requested  to  rebaild  it,-  promised  to  do  so^  aad 
thereby  induced  the  other  party  to  delay  rebiiildhif  h  himnil^if  hMm  ftr  thr 
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kMB.of  mitof  tlie  ^liavf  occasioned  by  his  own  negligeace.     WiOey  r.  Fred' 

.>€rtdb,  867» 

8.  The  measure  of  damages  agiuMt  a  wrongdoer  for  the  conyersion  of  plates  for 
printing  labels  or  advertisements,  of  great  value  to  Uie  owner,  but  of  very 
trifling  value  to  others,  is  the  value  to  him ;  and  in  estimating  this  the  cost  of 
replacing  the  plates  may  be  considaeed.    SHctney  v.  AUen^  852. 

4..  In  an  actum  for  tha  comyersion  of  chattels  to  the  defendant's  use,  the  measure 
of  damages  is  not  affected  by  the  defendant's  having,  afler  the  conversion, 
attached  them  on  mesne  process  against  the  plaintiff,  and  then  discontinued 
that  action  and  offered  to  restore  them  to  the  plaintiff,  who  refused  to  receive 
them,    lb,  ,1  ,■ 

5.  In  an  action  for  attaching  property  on  mesne  process  agunst  a  third  perBon, 
which  remains  in  the  plaintiffs'  possession  after  the  attachment  and  until  jndg- 

:  ment  and  execution  thereon,  the  mtosure  of  damages  is  the  value  of  the'prop^ 
erty  at  the  time  of  its  bemg  talcen  on  the  execution.  Henshaw  v.  Bank  of 
BeUow^  FaUt,  668. 

6.  In  an  action  of  tort  for  obstructing  a  right  of  way,  damages  for  the  consequent 
diminution  of  rents  cannot  be  recovered  linless  specially  alleged  in  the  declaim 
ation.    AdanuY,  Barry fSSI, 

See  EsTOPPBL ;  Insuraitcv,  4, 12 ;  Judgmknt,  4. 

DECLARATION. 
See  PLBADma,  IL 

DEED. 

1.  A  deed  of  a  eertun  parcel  of  land*  situated  in  A.,  being  my  homestead,  con- 
taining two  hundred  acres,  being  the  same  estate  now  occupied  by  me,"  does 
not  pass  four  lots  in  the  occupation  of  tenants  at  will,  although  included  in  two 
hundred  acres  in  A.,  owned  by  the  grantor ;  and  cannot  be  contradicted  by 
extrinsic  evidence  of  an  intent  of  the  parties  to  include  those  lots.  Warren 
▼.  CoggsweUj  76. 

2.  A  conveyed  to  B  a  lot  of  land  bounded  '*  south  on  a  passage  way  twenty  feet 
•   wide,"  ^  also  soch  rights  on  ^e  beach  lying  directly  between  the  passage  way 

and  the  sea,  as  were  "  codveyed  to  Che  grantor  by  F,  by  'a  deed  which  passed 
the  beach  as  appurtenant  B  conveyed  to  C  this  lot,  describing  it  as  **  bounded 
soutfaeasteriy  on  a  passage  way,"  and  as  *'  entitled  to  the  privilege,  mentioned 
in  a  deed  from  F  to  A«  to.whidb  iieleieDce  foflnrther  particulars  may  be  had." 
HM^  that  the  beach  passed  under  both  deeds.    Coek  v.  Farringtdn,  70. 

).  A  deed  by  a  tenant  in  common  of  **  sixty  four  rods,  being  part  of"  the  lot 
held  in  common,  passes  no  title  in  common ;  nor  in  severalty,  without  posies- 

.   ston  taken  under  it  of  the  part-claimed.    PhUUpi  v.  Tudor,  IS. 

I.  A  deed  of  land,  huAehdum  **  with  all  the  privileges  and  appurtenances  to  the 
same  bebnging  excepting  all  the  wood  and  trees  oq  a  oertaia  island  I  reserve 
to  the  grantee  his  beira  and  asfligna  forever^"  akid  concluditig  **  it  is  to  be  undo 
stood  that  the  wood  above  mentioned  is  reserved  to  the  grantor  and  his  hein 
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ibrever,*  reserres  to  the  grantor  an  estate  of  inheritance  in  the  wood  and 
only  then  growing,  with  a  right  in  the  soil  for  their  growth  and 
and  the  privilege  of  entering  to  take  them  away.    PiKtiom  r.  TuUUf  48 
See  Etidsxcb,  6-^ ;  Flats,  2 ;  Wat,  1. 

DEMAND. 
See  Arbitbaxbht  akd  Award;  £MBBzzLBXsirr,4;  MovrQAQm^%  4; 

FtSADINO,  5. 

DEMURBEB. 
See  Plkadino,  7. 

DEPOSITION. 

In  a  deposition  taken  by  oommimm  objeotiona  to  the  fonn  of  intemgatories  miMt 
be  taken  before  the  oomnuaBion  isBoea.    Adanu  ▼•  IFod^i^  960. 

See  Eyidbncb,  14. 

DEVISE. 
See  Will. 

DIRECTORS. 
See  IkauRAKOB  Covpakt;  Haihtfaoturino  Corporation,  8, 4. 

DIVORCE. 
See  Hu8BANJ>  and  Wxfr,  S,  8. 

EASEMENT. 

The  passage  of  water  fh>m  nun  and  melting  snow  over  the  Bnr&oe  of  land  fiir 
twenty  years  gives  no  right  to  its  continuance.  Pari;  t.  CUif  of  NeuAurf^ 
port,  28. 

See  Eyii>RiroB,  19-Sl ;  Light  aitd  Air  ;  Wat. 

EMBEZZLEMENT. 

1.  The  treasurer  of  a  railroad  corporation  is  an  ^  officer,  agent,  cleric  or  lemait 
of  an  incorporated  company,*  within  the  Ber,  Sti.  e.  It6,  §  M,  reladng  to 
embeazlement  by  sooh  persons.    Commanwealtk  t.  TVidbsmiafi,  178. 

3.  If  money  of  a  railroad  corporation  is  reedved  by  thenr  iiniamnii,  and  by  bin 
deposited  to  his  credit  at  soch  treasorer,  and  afterwarda  drawn  oat  by  him 
either  in  Inlla  or  coin,  aoeh  billa  or  coin  are  the  property  of  the  corporatioo, 
and,  while  in  the  hands  of  the  treasurer,  snlgecti  of  embeizlement  by  him  • 
and  if  he  afterwards,  while  still  treasurer  of  the  oorporatioD,  frandoleiitly  oon- 
Tcrts  such  money  to  his  own  use,  without  their  consent  or  knoiHedge,  and 
without  daun  of  right,  it  ia  embeialement ;  although  the  guil^  intent  doea  not 
exist  at  the  moment  of  drawing  the  money  out  of  the  bank,  but  is  tmnad 
afterwards;  and  although  at  the  time  of  the  firaudulent  oonTenioQ  ha  intends 
to  restore  the  amount,  and  baa  properly  auffident  to  aecure  ita  reatoratiQii.   il 
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••  Upon  ihe  tntl  of  aa  indictment  for  eoibezslemeBt,  otb«r  previom  acts  of  a 
nmflor  cbaraeter,  eniimerated  with  tiia  one  ehaiiged  in  tJM  indiotnimit  in  a 
|iaper  drawn  np  hj  the  defendant  m  a  statement  of  all  anms  taken  by  him. 
ere  admitsible  in  endence  to  ebow  the  intent  with  which  Che  act  charged  was 
committed.    16. 

4.  It  is  not  necessary;  in  order  to  constitate  embeaxlement,  that  there  shonld  be 
a  demand  of  the  mnof  alleged  to  have  been  embeasled^  or  a  denial  of  its 

t  reoeipt,  or  any  false  acoonat  given  of  i^  or  fidse  statement  or  entry  concern- 
ing it»  or  refusal  to  aoconnt  &r  it.    /ft. 

See  EVTDBNGB)  2. 

EQUITY. 

1.  This  court  has  no  jurisdiction  in  equity  to  enforce  a  trust  arising  under  the 
win  of  a  foreigner,  which  has  been  proved  and  allowed  in  a  foreign  country 
only,  and  no  certified  copy  of  which  has  been  filed  in  the  probate  court  here 
Campbea  t.  Walktct^  162. 

2.  If  a  trustee  having  power  to  sell,  but  not  to  mor^ge,  mortgages  the  trust 
estate,  the  remedy  of  any  one  claiming,  either  in  his  own  right  or  as  trustee, 
under  the  cesttd  que  trust  is  at  law  and  not  in  equity.  Pedbody  v.  Harvard 
CoUege,  288. 

8.  Before  the  St.  of  1854,  c.  74,  a  bill  in  equity  could  not  be  maintained  by  one 
tenant  in  common  against  another  (br  a  partition  of  a  wharf  and  appurtenant 
ri^ts,  and  for  an  account  of  the  profits  received  by  the  defendant  while  in 
possession  of  1^  estate ;  but  might  for  an  account,  on  striking  out  the  prayer 
for  a  partition.     Hodges  v.  Pingree^  14. 

4.  The  Sl  of  1855,  c.  194,  by  which  this  court  **  shall  liave  jurisdiction  in  equity 
in  all  cases  of  fraud,"  confisrs  no  jurisdiction  over  suits  commenced  after  its 
passage,  and  before  it  took  effect.     Wheadand  v.  Lovering^  16. 

A.  Specific  performance  of  an  agreement  to  convey  land  to  a  railroad  corpora- 
tion will  not  be  decreed  on  a  bill  in  equity  filed  by  them  more  than  three 
years  after  the  other  party  has  refteed  to  perform  it,  and  after  they  have 
located  their  road  over  other  land  including  bat  a  small  portion  of  this,  and 
after  this  land  has  greatly  increased  in  value,  without  any  steps  taken  by  the 
corporation  meantisKe  to  enforce  the  agreement  Boston  j*  Maine  Railroad 
V.  Bartlettf  884. 

See  Equity  Pleading  ;  Loan  Fund  Association,  2 ;  MANurAcruRiNO 
Corporation,  2,  4. 

EQurrr  pleading. 

1.  To  a  bill  in  equity  for  an  account  of  sales  of  a  book  alleged  to  have  been 
published  by  the  defendant  on  the  joint  account  of  the  plaintiff  and  himself, 
an  answer  which  denies  that  any  snch  book  was  published  during  the  time 
alleged,  and  asserts -that  the  book  published  'by  the  defendant  was  a  difierent 
one,  need  not  render  an  account  of  aales.    Armstrong  v.  Crocker^  269. 

t.  A  b9l  in  equity  by  the  executrix  of  her  deceased  husband  alleged  that  die 
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pltuntiff  was  Inexperienced  and  nnskilled  in  the  care  and  management  and  m 
the  value  of  property,  and  that  the  defendant  nndertook  the  general  manage- 
ment of  her  affairs,  volunteering  hh  advice  to  her  in  all  matters  of  horinesiy 
and  that  the  plaintiff  had  full  confidence  in  the  defendant  and  relied  upon 
him  to  advise  and  aid  her  in  her  transactions,  and  did  not  buy  or  sell  or  lease 
property  without  the  aid  of  his  judgment  RM,  that  the  answer  sufficiently 
met  this  allegation  by  stating  that  the  defendant  could  only  refer  to  the  plain- 
tiff's declaration  that  her  husband  was  in  the  habit  of  eomnranicating  to  herbis' 
business  transactions ;  that,  although  his  property  was  large,  it  was  such  that 
its  value  and  income,  if  not  fully  known,  coold  be  exacdy  ascertained  by 
her  upon  the  slightest  inquiry;  and  that  the  plaintiff  never  expressed  to 
the  defendant  any  doubt  of  her  capacity  to  take  charge  of  all  her  property 
and  protect  all  her  interests,  nor  had  he  any  doubt  thereof;  and  which  thee 
stated  in  detail  the  facts  of  their  intercourse,  denying  that  the  defendant  ever 
acted  for  the  plaintiff  as  an  agent  or  in  a  confidential  capacity.  HM^figriker^ 
that  if  the  answer  alleged  that  the  plaintiff  asked  of  third  persona  qoestions 
relative  to  her  property,  it  need  not  state  of  what  persons  or  coneeming  what 
property  such  questions  were  asked.    76, 

8.  An  allegation  in  equity,  that  the  plaintiff  repeatedly  aske^]  the  defendant  for 
his  bill,  is  met  by  an  admission  in  the  answer  that  the  plaintiff  asked  the  de- 
fendant what  she  should  pay  him.     Ih, 

4.  A  bill  in  equity  to  compel  the  surrender  of  a  lease  alleged  that  the  defendant, 
before  anything  was  said  on  the  subject  by  the  plaintiff,  applied  to  the  ]^n- 
tiff  and  solicited  of  her  an  extension  of  the  building  occupied  by  him,  and  a 
renewal  of  the  lease,  and  then  particularly  set  forth  interviews  between  them, 
and  that  the  defendant  importuned  her  to  renew  the  lease,  and  by  these  re- 
peated applications  and  protracted  importunities  the  plaintiff  was  persuaded 
to  renew  the  lease  on  the  terms  desired.  HM^  that  these  allegations  were 
sufficiently  met  in  the  answer  by  averring  that  the  plaintiff  herself,  withoot 
any  inquiry  or  allusion  to  the  subject  on  the  defendant's  paii,  inquired  if  the 
defendant  would  so  extend  the  building  and  take  the  lease;  and  by  admitting 
the  several  interviews  set  forth  in  the  bill,  but  averring  that  they  were  always 
conducted  pleasantly,  and  that  the  defendant  always  allowed  the  plaintiff  time 
for  consideration ;  and  by  wholly  denying  that  any  of  the  pretended  griev- 
ances, deceptions,  fraudulent  doings,  importunities,  persoasions  and  entreaties 
alleged  in  the  bill  were  committed  or  practised  by  the  defendant.  But  that 
an  allcn:ation  in  the  bill  that  the  plaintiff  asked  the  defendant  if  he  thought  the 
rent  agreed  upon  was  a  fair  one,  and  that  he  answered  affirmatively,  was  ma* 
terial  and  should  be  directly  met  in  the  answer.    Ih, 

ESTOPPEL. 

rhe  owner  of  pmperiy,  by  joining  in  a  mortgage  of  it  from  another  person,  does 

not  estop  himself  to  assert  his  title  as  against  any  one  but  the  mortgagee ; 

and,  in  an  action  of  trespass  against  an  officer  attaching  it  as  the  property  of 

that  person,  may  recover  the  full  value  of  the  property,  notwitbstaodiog  i 
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aettlement  made  between  the  attaching  creditor  and  the  niort^|;agee  withoat 
the  mortgagor's  assent     Cram  ▼.  Bailey,  87. 

See  P&OMI880KY  Note,  7. 

EVIDENCE. 

I.  In  a  criminal  case,  in  which  the  only  evidence  for  the  prosecution  was  the 
testimony  of  accomplices,  the  judge  advised  the  jury  to  acquit,  but  instructed 
them  that  if  upon  the  whole  evidence  they  were  convinced  beyond  a  reason- 
able doubt  of  the  guilt  of  the  defendant,  they  should  find  a  verdict  of  guilty. 
Helfl,  that  the  defendant  had  no  ground  of  exception.  Commonwealth  v 
Price,  472. 

5.  A  treasurer  of  a  railroad  corporation,  who  had  embezzled  their  funds,  called 
upon  a  friend  of  his,  who  was  a  surety  upon  his  official  bond  and  stockholder 
in  the  corporation,  for  advice ;  and  he  uiged  him  to  go  to  the  directors,  and 
make  a  clean  breast  of  it,  and  told  him  that  it  would  be  for  his  interest  to 
make  a  full  confession ;  but  said  nothing,  in  terms,  of  a  prosecution ;  told  him 
that  the  disgrace  was  in  doing  wrong,  not  in  suffering  punishment  for  it,  and 
he  had  better  stay  and  meet  the  punishment ;  and  (as  he  testified)  '^  advised 
him  as  a  friend,  a  son."  The  next  day  they  went  together  to  see  one  of  the 
directors,  who,  on  this  stockholder  suggesting  that  he  had  influence  with  the 
other  directors  and  could  prevent  a  prosecution,  stopped  him,  saying  that  he 
could  and  would  make  no  promises,  did  not  know  what  his  own  power  or  duty 
was,  but  would  do  all  he  rightfully  and  properly  could  to  prevent  his  arrest  and 
proseoution,  and  that  he  must  confide  wholly  in  him  and  his  discretion.  Held, 
that  confessions  made  after  these  conversations  were  admissible  in  evidence 
against  him.    CommonweaUk  v.  Tuekerman^  173. 

9.  On  the  trial  of  an  indictment  for  receiving  stolen  goods,  evidence  is  admis- 
siUe  of  conversations  between  the  defendant  and  the  thief,  before  the  com- 
mission of  the  offence,  making  airangements  for  receiving  the  goods.  Com-^ 
monwealih  v.  Jenkins,  486. 

4.  In  a  book  of  original  entry,  entries  of  sales,  begun  by  another  person,  but 
finished  and  the  quantities  and  prices  entered  by  the  clerk  producing  them, 
are  admissible  in  evidence  of  the  sales,  although  he  has  no  independent  recol- 
lection on  the  subject;  and  copies  of  these  entries,  made  by  another  in  a 
second  book,  and  verified  by  the  witness,  are  also  admissible,  in  connection 
with  the  first  book*    Bradford  v.  Stevens,  379. 

6.  In  an  action  by  the  indorsee  against  the  maker  of  a  negotiable  promissory 
note,  the  testimony  of  a  bookkeeper  who  examined  the  plaintiff's  books  at 
time  not  shown  to  have  been  afler  the  indorsement,  that  the  books  showed  tha 
all  the  payee's  notes  had  been  sent  to  the  indorsee  for  collection,  but  he  could 
not  say  the  note  in  suit  was  enumerated  among  those  sent,  is  inadmissible  for 
the  plaintiff.    Noxon  v.  DeWolf,  343. 

5.  A  deed,  under  which  a  party  to  a  suit  claims  title,  being  admitted  by  him  on 
cross-examination  to  be  in  his  possession,  may  be  ordered  to  be  produced  and 
put  in  evidence,  without  calling  the  attesting  witness.    McGregor  v.  Wak,  73. 

VOL.  X.  54 
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t.  The  date  of  a  deed  is  prima  faeie  evidence  oi  tlie  time  of  itt 
Smith  V.  Porter,  66. 

S.  A  deed  to  "  Hiram  Go^injlr^  teord^ttirt^f,"  may  hk  ftliown  by  parol  evidence  oT 
the  previous  nenfotiations  between  the  parties  to  have  been  intended  for 
*^  Hiram  6.  Growing/'  who  was  a  person  of  middle  age,  and  not  for  **  Hiram 
Gowirtg,"  his  son,  Who  ^as  but  thirteeti  years  Old.     Ptahvdp  v.  Brmdn,  45i 

9.  The  affidavit  of  a  party  to  a  suit,  that  he  b»  made  diligent  ieatth  for  a  dieed 
of  assignment  to  hin^  under  the  irtsolveht  laWB,  and  that  h  hia  been  lost  or  mis- 
laid, and  is  not  to  his  knowledge  recorded,  is  sttfllcieot  to  allow  the  introdoo- 
tion  of  secondary  evidence  of  it^  contents.    Brigham  v.  Cb6tf)7i,  82d. 

1 0.  The  testimony  of  the  clerk  of  a  commissioner  of  insolvency,  that  be  drew 
the  assignment  of  the  estate  of  hii  insolvent  debtor,  ahd  kept  no  copy  of  it; 
but  that  the  blatik  form  of  a  ^opy  produced  by  hitA  irta  the  slune  nsed  by  the 
commissioner,  and  that  he  has  filled  it  up  fWim  mitaut^  On  his  docket,  and 
believes  it  t6  be  a  correct  copy  of  the  assignment,  is  sufficient  to  verify  the 
copy.    lb. 

11.  The  presence  of  the  respondent  in  court  pending  a  bastardy  suit,  and  at  the 
passing  of  the  final  Order,  may  be  proved  by  parol  evidence.  Power  v.  Pehno, 
249. 

12.  The  testimony  of  arbitrators,  or  a  majority  of  them,  is  admissibte  to  show 
whether  a  certain  claim  was  included  in  their  award,    ffale  v.  fltute,  99. 

1^.  A  minute  upon  a  magistrate's  book  of  a  continuance  of  the  examinatioh  of 
a  poor  debtor,  not  in  the  magistrate's  handwritibg,  nor  si^ed  by  him,  and  of 
^hich  he  has  no  independent  recollectfon,  is  not  sufficient  evidence  of  a  legal 
adjoiimment  of  the  hearing.     Wetherhee  v.  Martin,  245. 

14.  In  replevin  of  property  claiihed  under  a  mortgage,  tlie  depontion  of  ihA  lob- 
scribing  witness  to  the  contents  of  the  mortgage,  and  to  his  having  se^n  the 
property  described  therein,  is  admissible  to  identify  the  property,  although 
neither  the  mortgage  nor  any  copy  thereof  is  annexed  to  the  deporf(foii& 
Netccomb  v.  Noble,  47. 

15.  A  debtor  assigned  to  his  creditor  a  mortgage  df  $500  as  c(4lateral  security 
for  the  payment  of  his  debt  of  Si  400;  he  was  afterward  sued  on  the  debt, 
and  judgment  rendered  against  him  for  the  whole  del)t,  and  exeeution  issaed 
thereon  and  put  into  the  hands  of  an  officer,  with  instructions  to  collect  $600, 
or  obtain  good  security  therefor;  ^nd  the  officer  releaied  tfle  debtor  upon  re- 
ceiving a  promissory  note  for  $600,  which  he  indorsed  to  the  creditor,  who 
afterwards  collected  fn>m  the  mortgagor  the  amount  of  the  mortgage.  IIM^ 
that  in  a  suit  upon  the  note  the  defendant,  in  order  to  show  that  the  money 
received  on  the  mortgage  discharged  the  whole  debt,  might  give  in  evidence 
an  agreement  in  writing  made  by  the  paHies,  pending  the  fortder  suit,  by 
which,  upon  the  payment  by  the  debtor  of  $575  (whicAi  he  had  not  since  paid), 
the  mortgage  should  be  reassigned  to  him,  otherwise  Judgfnent  10  be  entered 
for  that  sum.     Prescott  v.  Puhifer,  49. 

16.  The  certificate  of  a  marine  surveyor  and  inspector,  made  in  the  course  of 
his  business.  Is  competent  evidence  of  the  seaworthiness  of  a  vessel  at  that 
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tmth  if  iuppqrt^d  by  his  oat;h  thut  he  examined  the  Yeasel,  and  tbat  ho  has  no 
doubt  that  the  facts  st^^ted  in  it  are  true,  although  he  has  na  independent  recol- 
lection of  thoie  facts.     Perkins  y.  Augwtta  Insurance  Sf  Banking  Co.  312. 

17.  A  question  **  whether,  if  the  foremast  was  sprung,  the  try-sail  split  and  stand- 
ing rigging  such  as  to  need  replacing  at "  a  certain  port,  **  the  master  would 
probably  have  known  it  ?  "  does  not  depend  on  nautical  skill,  and  cannot  be 
put  to  an  expert.     Ih, 

18.  A  person  sent  to  a  foreign  port  to  take  charge  of  a  vessel  in  distress,  who 
ascertains  by  inquiry  the  prices  of  labor  and  materials  necessary  to  repair 
vessels  there,  but  has  no  other  knowledge  thereof,  is  not  a  competent  witness 
on  that  subject.    Lewis  v.  Eagle  Ins.  Co.  568. 

19.  In  a  controversy  between  proprietors  of  adjacent  estates  as  to  the  width  of  a 
passage  way  between  them,  the  descriptions  in  deeds  of  the  estates  to  one  un- 
der whom  both  proprietors  claim  title  are  admissible  in  evidence.  Broum  v. 
Stone,  61. 

20.  Aduiissions,  made  by  a  wife  without  her  husband's  knowledge,  are  not 
competent  evidence  of  a  way  by  prescription  over  land  owned  by  them  in  her 
right.     McGregor  v.  Wait,  72. 

21.  Admissions  of  a  son,  residing  with  his  parents  and  managing  their  estate,  are 
not  competent  evidence  against  them  of  a  right  of  way  over  it,  without  proof 
of  the  extent  of  his  agency.    lb. 

22.  The  silence  of  a  tenant  for  life,  when  remarks  are  made  in  his  presence  in 
disparagement  of  his  title,  is  no  evidence  against  his  remainderman.    lb. 

23.  Conversations  before  the  organisation  of  a  corporation,  but  in  contemplation 
thereof,  between  persons  who  subsequently  become  officers  and  stockholders 
therein,  are  inadmissible  against  the  corporation  as  evidence  of  an  agreement 
tQ  organijEe  and  transact  business  as  a  corporation  without  paying  in  the  capi- 
tal required  by  lav ;  even  if  accompanied  by  evidenca  that  the  capital  stock 
was  afterwards  pretended  to  foe,  but  was  not  actually,  paid  in.  Fogg  y.  Pew, 
409. 

24.  Neither  the  return  which  an  insurance  company  are  obliged  by  law  to  make 
to  the  secretary  of  the  Commonwealth,  fkojr  a  contract  between  them  and  their 
agent,  is  admissible  |n  aq  action  upon  a  premium  note  givc^n  to  them,  ^o  show 
that  the  company  fraudulently  held  themselves  out  as  solvent,  or  that  their 
officers  were  aware  of  their  insolvency ;  without  evidence  that  these  facts  were 
kpown  to  the  maker  of  the  note,  pr  influenced  him  to  procure  the  insurance. 
lb. 

25.  Declarations  of  an  agent  of  an  insurance  company,  who  has  authority  only 
to  obtain  applications  for  insurance  and  transmit  them  to  the  company,  are 
inadmissible  to  show  that  ^^  cofapai^y  repras«n^ad  jthat  their  capital  stock  was 
paid  in,  when  it  was  not.    lb. 

26.  Fraudulent  representations  of  the  officers  of  an  insurance  company,  con- 
cerning the  solvency  of  the  corporation  and  the  payment  of  their  capital  stock, 
are  no  defence  to  a  suit  upon  a  premium  not^  given  to  the  company,  unless 
thjbsse  representations  were  held  oi^t  at  the  time  when  the  note  was  made,  apd 
for  the  purpose  of  obtaining  it    lb. 
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27.  In  an  action  for  the  price  of  goods  delivered  to  a  tbird  person  on  ibe  alleged 
credit  of  the  defendant,  the  plaintiff  cannot  give  in  evidence  his  previovui 
direction  to  his  servant  to  refuse  a  further  credit  to  that  person.  Wdek  t 
MerrUl,  91.  . 

See  Appeal;  Auditor;  Covenant;  Deed,  1;  Deposition;  Embf.zzlk 
MENT,  8;  Exceptions,  2;  Executor  and  Administrator;  Forgery, 
6,  8  ;  Insurance,  15;  Judgment,  2,  S ;  Mutual  Insurance  Company, 
1 ;  Nuisance,  S  ;  Promissory  Note,  2-6 ;  Spirituous  and  Intoxicat- 
ing Liquors,  2;  Way,  1 ;  Witness. 

EXCEPTIONS. 

1.  A  bill  of  exceptions  cannot  be  sustained  unless  it  states  enough  of  the  evidence 
to  show  that  the  judge  ruled  erroneously  and  to  the  prejudice  of  the  party  ex- 
cepting.    Fidler  v.  Ruby,  285.    Hewes  v.  Hanscom,  336. 

2.  The  refusal  of  the  judge  presiding  at  a  criminal  trial  to  allow  the  defendant's 
counsel  to  read  to  the  jury  an  adjudication  by  the  highest  court  of  another 
state  that  a  statute  like  that  upon  which  this  prosecution  is  founded  is  contraiy 
to  the  constitution  of  that  state,  is  no  ground  of  exception.  Coinmonwealtk  v. 
Murphy ,  1. 

8.  Exceptions  do  not  lie  to  the  discharge  of  a  prisoner  on  habeas  corpm  by  a 
single  judge.     Wyeth  v.  Richardson,  240. 

See  Appeal  ;  Costs  ;  Judgment,  1 ;  Promissory  Notb,  4-6 ;  Spirituous 
and  Intoxicating  Liquors,  4 ;  Withbbs,  8, 4. 

EXECUTION. 

After  a  levy  of  an  execution  upon  an  equity  of  redemption  in  real  estate  by  sale 
in  a  manner  not  authorized  by  law,  the  judgment  creditor  may  obtain  a  new 
execution  by  scire  facias,  under  Rev.  Sts.  e.  78,  §  21.    Dewing  v.  Diircmf,  99 
See  Arrest  ;  Poor  Debtors,  8. 

EXECUTOR  AND   ADMINISTRATOR. 

Under  SL  1840,  c,  97,  providing  that  a  sale  of  real  estate  by  an  executor  or  ad- 
ministrator under  a  license  shall  be  valid  as  against  any  person  claiming  under 
the  deceased,  though  the  deed  is  not  delivered  within  a  year,  if  certain  condi- 
tions are  complied  with  and  the  price  **  duly  accounted  for,"  such  accounting 
must  be  shown  by  the  probate  records.    Jewett  v.  Jewett,  81. 

See  Limitations,  1-8. 

EXECUTORY  DEVISE. 
See  Trust,  8. 

FLATa 
1.   General  rules  for  the  division  of  flats  among  coterminous  proprietors  d 
land  bounding  on  the  seashore  must  yield  to  lines  established  by  a  partitioa 
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affirmed  by  the  court,  and  acquiesced  in  by  the  parties  for  thirty  five  years. 
Adams  v.  Bostjn  Wharfs  521. 
2.  Commissioners  of  partition  of  land  bounded  southwesterly  on  Secoinl  Street, 
northwesterly  on  B  Street,  and  northeasterly  *'  by  the  sea,"  made  a  return,  of 
which  a  plan  was  made  part  whereon  B  Street  was  extended  upon  the  flats  at 
riorht  anijles  with  Second  Street:  and  set  off  to  P.  a  lot,  betrinning  at  the  cor- 
ner of  said  streets,  and  bounded  southwesterly  on  Second  Street  for  a  certain 
distance,  '*  then  tumin<r  at  right  angles  and  bounding  on  laud  hereinafter 
assigned  to  M.,  and  running  northeasterly  to  low  water  mark,  then  running 
northwesterly  as  the  channel  runs  to  B  Street,  then  by  B  Street  as  that  runs 
to  the  corner  begun  at : "    They  set  ofT  to  M.  the  next  lot  to  the  east  of  this, 
bounded  southwesterly  by  Second  Street  a  certain  distance,  ^  then  turning  at 
right  angles  and  running  northeasterly  to  low  water  mark,  then  turning  again 
and  running  by  the  channel  to  land  and  fiats  hereinbefore  set  off  to  P.,  then 
turning  again  and  running  southwesterly  along  said  land  of  P.  to  Second 
Street :  **    They  lefl  **  undivided  and  unassigned  "  to  G.,  the  respondent  in 
partition,  the  next  lot  eastwardly  :  And  their  return  was  accepted  by  the  court, 
and  acquiesced  in  by  the  parties  for  thirty  five  years.     Held,  that  6.  had  no 
title  in  flats  westerly  of  B  Street,  although  independently  of  the  partition  they 
-would  have  come  within  the  lines,  as  edtablished  by  the  court,  of  the  estate 
thus  divided ;  or  that  if  he  had,  ne  title  in  fiats  westerly  of  B  Street  was  oon- 
Teyed  by  a  subsequent  deed  from  him,  of  '*  a  certain  piece  or  parcel  of  land 
and  fiats,"  bounded  southerly  on  Second  Street,  beginning  at  the  land  of  M., 
and  running  easterly  on  said  Second  Street  a  certain  distance,  '*  then  turning 
at  a  right  angle  and  running  northerly  on  other  land  of  6.  as  far  as  his  land 
extends,  then  beginning  again  at  the  first  mentioned  point  and  running  noith- 
erly  on  land  of  M.  and  parallel  to  B  Street  as  far  as  the  land  of  G.  extends ; 
it  being  the  intention  of  this  instrument  to  convey"  a  certain  amount  **•  of  up- 
land, together  with  all  the  flats  to  said  land  belonging,  running  out  as  far  as  6. 
has  a  right  to  go,  but  without  warranty  as  to  the  courses  of  the  side  lines  over 
said  fiats ;  but  meaning  hereby  to  sell  and  convey  said  upland  as  above  de- 
scribed, together  with  all  the  fiats  to  said  G.  belonging,  situated  on  the  westerly 
side  of  a  line  beginning  at  the  southeasterly  corner  of  the  granted  land  on 
Second  Street,  and  running  northerly  at  right  angles  with  Second  Street,    lb. 

See  Dekd,  2. 

FOREIGN  CORPORATION. 
See  Servicb  of  Writ,  2,  S ;  Trustee  Pboobss,  1. 

FORGERY. 

1 .  A  bill  of  a  bank  in  another  state  is  a  promissory  note,  within  the  meaning  of 
the  Rev.  Sts.  c.  127,  §  2.  Commonwealth  v.  Woods,  477.  CommonwecUth  v. 
Thomas,  483. 

2.  An  indictment  for  knowingly  having  in  one's  possession  a  false,  forged  and 
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counterfeit  promiasoiy  note  is  supported  by  evidence  of  the  pomemum  of  a 
genuine  note  which  has  been  altered.     Commontoealth  y.  Woods,  477. 
8.  Knowingly  having  in  possession  and  uttering  five  false,  foiled  and  counterfeit 
promissoi*/  notes,  ma  v  be  charged  as  one  offence  in  one  count.    CommonweaUh 
V.  Thomas,  488. 

4.  An  indictment  in  not  repugnant  and  defecti\'e,  which  cliai^ges  the  defendant 
with  the  possession  of  five  false,  forged  at>d  cckinterfeit  promissory  notes,  antl 
then  sets  forth  certain  bills  of  a  bank  in  another  state,  and  alleges  that  the  de- 
fendant ''*'  did  utter  and  publish  the  aforesaid  folse,  foraged  and  counterieit  bank 
bills  as  true.**    lb, 

5.  An  indictment  for  having  in  possession  and  uttering  five  counterieit  notes, 
which  sets  out  four  notes,  alleges  that  the  filth  '*  is  differani  from  any  above  set 
fortli.^  and  then  sets  out  one  Kke  two  of  the  others,  is  iufficieni  to  support  a 
conviction.     lb. 

6.  An  indictment  for  having  a  counterfeit  bank  bill  at  Boston  ^'  with  intent  then 
and  there  to  utter  and  pass  the  same  "  is  supported  by  evidence  of  possession 
with  intent  to  utter  and  pass  it  at  a  place  out  of  the  State.  CommonweaUh  v. 
Price,  An. 

7.  Possession  of  a  counterfeit  bill  of  a  bank  in  this  state,  with  intent  to  pass  it  m 
another  state,  is  within  the  Rev.  Sts.  e,  197,  §  8.    lb* 

8.  Under  an  indictment  for  having  a  counterfeit  bank  bill  with  intent  to  pass 
it,  evidence  that  the  defendant  subsequently  had  in  his  possession  other  and 
different  counterfeit  bank  bills  is  admissible  to  show  guilty  knowledge  and 
intent    7ft. 

FRAUD. 
See  Bajtk  ;  £quity,  4 ;  Evidencb,  23-26. 

FRAUDS,  STATUTE  OF. 
A  proiiuse  to  acoept  and  pay  an  order  for  the  deliver}*  of  stock  in  a  corporation, 
which  the  drawee  bad  agreed  to  pay  for  certain  goods  sold  to  him,  is  not 
within  the  statute  of  frauds,  if  those  goods  have  been  fleliverod  to  him ;  other- 
wise, if  they  have  not    Eastern  Railroad  v.  Benedict,  212. 

See  Trust,  1. 

FREIGHT. 
See  Insurance,  18-21 ;  Ships  and  Shipping,  2. 

GOODS  SOLD  AND  DELIVERED. 
See  EviDBNCs,  4 ;  Frauds,  Statute  of. 

GRAND  JURY. 
See  Indiotment,  1. 

HABEAS  CORPUa 
See  EiccKPTioNBy  S. 


Digitized  by 


Google 


INDEX.  643 

fflGHWAY. 
See  Way. 

HOMESTEAD. 
See  Deed,  1. 

HOUSE  OF  REPRESENTATIVES. 
Uuder  the  tweQty*firBt  article  of  amendineut  of  the  ConBtitution  of  Massachu« 
iMitto,  the  mayor  aud  alUermeu  of  Boston,  in  the  county  of  Sufiblkt  and  the 
county  comiuissioner^  iu  other  counties,  are  empowered  to  apportion  the  num- 
ber of  repreiientative;!  aasigned  to  the  county  among  the  representative  districts 
formed  by  them,  uuder  said  article,  as  well  as  to  form  the  districts ;  and  their 
doings  and  returns  in  the  premises  are  conclusive,  and  cannot  be  revised  by 
the  house  of  representatives  in  judging  of  the  returns  of  elections  and  qualifi- 
cations of  its  members.     Opinion  of  Justices^  613. 

HUSBAND    AND   WIFE. 

1.  Whether  articles  of  separation,  between  husband  and  wife  actually  living 
apart,  in  which  the  husband  covenants  with  a  trustee  to  provide  for  the  future 
separate  maintenance  of  the  wife,  are  valid  in  this  commonwealth,  qttctre^ 
Albee  v.  Wyman^  222. 

2.  Whether  a  covenant,  in  articles  of  separation,  that  the  husband  will  pay  an 
annuity  to  the  wife  during  her  life,  is  discharged  by  her  obtaining  a  divorce 
and  marrying  another  man,  quoere,     lb* 

8.  By  articles  of  separation  a  husband  covenanted,  in  consideration  of  his  wife's 
withdrawing  a  libel  for  divorce,  to  pay  her  a  sum  yearly  during  her  life.  The 
wife  afterwards,  by  another  similar  libel,  obtained  a  decree  for  divorce  from  the 
bond  of  matrimony,  and  for  alimony,  which  by  agreement  was  fixed  at  the  sum 
payable  under  the  articles ;  and  the  wife,  after  receiving  two  instalments  of 
such  alimony,  married  another  man,  whereupon  the  alimony  was  reduced  by 
the  court  to  a  nominal  sum.  Hddy  that  the  covenant,  if  ever  valid,  was  dis- 
charged.   Ih, 

4.  It  iteems,  that  an  action  for  injury  to  real  estate  of  a  wife  may  be  msfintained 
by  her  husband  alone.     Adams  v.  Barry ^  861. 
See  Evidence,  20. 

IMPROVEMENTS. 
See  School  Housr,  8. 

INCOME. 
See  Trust,  2. 

INDICTMENT. 
1.  A  grand  jury,  without  examining  witnesses  anew,  may  find  an  indictment  as 
a  substitute  for  another  indictment  found  by  them  upon  an  investigation  of  the 
facts  at  a  previous  term.     CommonweaUh  v.  fVoods,  477. 
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%  Whether  it  is  a  fatal  variance,  in  setting  out  a  bank  bill  according  to  its  t 

to  substitute  ''  Cashier  "  for  «*  Cash' — "  guaare.    lb. 
9.  It  \A  no  v«inanee  in  an  indictment  to  set  forth  a  name  as  ^  Droun,"  wluch  is 

actually  *•  Dpowh."     lb. 

4.  Un-ler  the  Rev.  Sts.  c.  137,  §  11,  a  person  indicted  for  an  assault  with  intent 
to  murder  may  be  convicteii  ami  sentenced  for  an  assault  without  felonious 
intent.     Commonwealth   v.  Lang^  It. 

5.  The  eleventh  section  of  the  Rev.  Sts.  e.  187,  providing  that  any  person 
indicted  for  a  felony,  and  acquitted  of  part  of  the  offence  charged,  and  con- 
victed of  the  residue,  may  be  adjudged  guilty  of  the  offence,  if  any,  sabstsn- 
tially  charged  in  the  residue  of  the  indictment,  is  not  unconstitutional  as 
conflicting  with  the  twelfth  article  of  the  Declaration  of  I^hts.    76. 

See  Forgery,  2-6 ;  Larcekt  ;  Nuisance. 

INSOLVENT  CORPORATION. 
See  CoRPORATioK,  2;  Manufacturing  Corporation,  2,  8. 

INSOLVENT  DEBTORS. 

1.  The  assignee  of  an  insolvent  debtor  may  maintain  an  action  in  his  own  name 
upon  a  bond  for  the  liberty  of  the  prison  limits,  made  to  the  insolvent  after  the 
appointment  of  the  assignee,  to  obtain  a  release  from  arrest  on  an  execution 
issued  before  such  appointment  upon  a  judgment  on  a  debt  which  would  psas 
to  the  assiifnee  by  the  assignment.     Welherbee  v.  Marvin^  245. 

%  The  indiviilual  liability  of  stockholders  or  officers  of  a  manufacturing  corpora- 
tion for  debts  of  the  corporation  under  the  Rev.  Sts.  c.  88,  and  Sl  1851,  c  815, 
cannot  be  proved  against  their  estates  in  insolvency.    Bangs  v.  Lincoln,  604. 

8.  The  a!*sent  of  tbree  fourths  in  value  of  the  creditors  of  an  insolvent  debtor, 
which  is  requisite  to  his  second  discharge  under  St.  1844,  c.  178,  §  5,  must  be 
filed  within  six  months  of  the  date  of  the  assignment     WiUs  v.  PrifehardtZth 

4.  Jurisdiction  in  proceedings  in  insolvency,  pending  before  a  commissioner 
when  the  St.  of  1856,  c.  284,  took  effect,  vested  upon  his  subsequent  death  in 
the  judge  of  insolvency,  and  not  in  the  judge  of  probate.  Osgood  v.  FemM 
57. 

6.  If  a  partnership,  whose  principal  business  is  to  purchase  supplies  for  and  sell 
iron  manufactured  at  iron  works  owned  by  one  of  the  partners,  becomes  insol- 
vent, a  claim  for  supplies  sold  and  delivered  to  the  partnership,  without  knowl- 
edge that  that  partner  only  was  interested  in  the  works  in  which  they  were  to 
bo  used,  can  be  proved  against  the  partnership  estate  only,  under  St,  1838, 
c  163,  §  21,  and  not  against  the  separate  estate  of  that  partner.  Tremleti  v. 
Httoper,  254. 

0.  Materials  charged  and  shipped  by  a  partnership  in  their  usuad  coorae  of  boai- 
ness,  to  works  of  one  partner,  on  the  day  of  the  failure  of  all  the  partners,  ars 
to  be  treated  as  the  property  of  that  partner,  and  not  of  the  partnership,  to 
marshalling  their  assets  in  insolvency,  under  Sl  1888,  c  168,  §  21.  FiAer  r 
Minot,  260. 
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f.  Under  Sl  1838,  c.  168,  §  21,  where  a  partnership  and  its  members  are  in 
insolyency  under  one  commission,  and  the  separate  estate  of  one  partner  is 
more  than  enough  to  pay  his  separate  debts,  the  surplus  of  that  estate  over 
such  debts  is  to  be  added  to  the  partnership  estate,  and  applied  to  the  payment 
of  joint  debts,  befoi-e  paying  interest  on  the  separate  debts.  Thomas  v.  Minot, 
2C3. 

See  Advakckmknt;  Bond;  Evidench,  9,  10;  Manufacturing  Corpo 
RATION,  2 ;  Principal  and  Agent,  2 ;  Trustee  Process,  1 ;  Writ. 

INSURANCE, 
X.   Fire  Insurance. 

1.  Two  partners,  in  an  application  for  insurance  on  a  building,  which  was 
required  to  contain  **  a  full,  fair  and  substantially  a  true  representation  of  all 
the  facts  and  circumstances  respecting  the  property,  so  far  as  they  are  within 
the  knowledge  of  the  assured  and  are  material  to  the  risk,*'  stated  that  they 
owned  the  land  on  which  it  stood.  In  fact,  one  of  them,  to  whom  the  policy 
was  made  payable,  owned  it,  and  the  other  was  charged  on  their  books  with 
half  its  cost.  The  partnership  was  afterwards  dissolved,  and  all  that  owner's 
interest  in  its  assets  transferred  to  his  copartner,  to  whom  the  insurers,  with 
notice  of  the  facts,  agreed  that  the  policy  should  ^  stand  good."  Held,  that 
the  insurers  were  liable  for  a  loss  by  a  subsequent  fire.  Collins  v.  Charles' 
town  Mutual  Fire  Ins,  Co,  155. 

2.  A  description  in  an  application  for  insurance  of  a  building  as  used  **  for  the 
manufacture  of  lead  pipe,"  or  **  of  lead  pipe  only,"  includes  the  manufacture 
of  wooden  reels  on  which  to  coil  the  lead  pipe,  if  essential  to  the  reasonable 
and  proper  carrying  on  of  the  business  of  manufacturing  lead  pipe.     lb. 

S.  In  a  policy  of  insurance  upon  a  saw-mill,  the  assured  covenanted  "  that  the 
representation  given  in  the  application  for  this  insurance  contains  a  just,  full 
and  true  exposition  of  all  the  facts  and  circumstances  in  regard  to  the  condi- 
tion, situation,  value  and  risk  of  the  property  insured,  so  far  as  the  same  are 
known  to  the  assured  and  material  to  the  risk ;  and  that  if  any  material  fact  or 
circumstance  shall  not  have  been  fully  represented,  the  risk  hereupon  shall 
cease  and  determine,  and  the  policy  be  null  and  void."  The  applicant,  to  a 
question  **  Is  a  watch  kept  upon  the  premises  during  the  night  ?  Is  any  other 
duty  required  of  the  watchman  than  watching  for  the  safety  of  the  premises  ?  " 
answered,  **A  good  watch  kept;  men  usually  at  work;  watchmen  work  at 
the  saws ; "  and  answered  in  the  negative  this  question  :  **  Is  the  building  lefl 
alone  at  any  time  after  the  watchman  goes  off  duty  in  the  morning  till  h 
returns  to  his  charge  in  the  evening  ?  "  In  fact,  no  watch  was  ever  kept  on 
the  premises  after  twelve  o'clock  on  Saturday  night,  or  at  all  on  Sunday  night, 
other  than  the  workmen  sleeping  there,  who  were  instructed  to  and  habitually 
dia  examine  the  mill  with  reference  to  fires  before  going  to  bed  ;  and  the  fire 
occurred  on  Sunday  night,  when  no  one  was  on  the  premises.  Held,  that  the 
term  *•  good  watch "  must  be  interpreted  to  mean  "  suitable "  or  •*  proper 
watch  " ;  and  that  it  was  for  the  jury  to  decide  whether  the  watch  kept  was  a 
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rattable  Mid  proper  one,  imd  wb«tber  the  ruk  was  affected  by  the  watch  aetii 
tually  kept,  as  compared  with  the  one  stipukted  for.  Parker  v,  Bridgeport 
Int.  Cq.  302. 
4.  Insurance  against  fire  was  effected  on  goods  '^  contained  in  a  granite  store**; 
one  of  the  wall 8  gave  way,  and  half  of  the  store  and  the  whole  of  the  adjoin- 
ing building  fell ;  Ix'fore  there  was  time  to  remove  the  goods,  fire  broke  out  in 
that  building.  Held^  that  the  insurers  were  liable  for  damage  fi-om  fire,  and 
from  wati'r  used  to  extinguish  it,  to  goods  not  displaced  or  injured  by  the  falL 
Lewii  V.  Springfield  Fire  jr  Marine  Ins,  Co.  159. 

II.  Life  Insurance, 
6.  Under  a  policy  of  life  insurance,  to  *'  terminate  in  case  the  premium  charged 
shall  not  be  paid  in  advance  on  or  before  the  day  at  noon  on  which  the  same 
shall  become  due  and  payable,"  if  the  day  of  payment  falls  on  Sunday,  tbe 
premium  is  not  payable  until  Monday,  even  if  the  assured  dies  on  Sunday 
afternoon.     Hammond  v.  American  Mutual  Life  Ins,  Co.  306. 

III.  Marine  Insurance, 

6.  A  policy  of  insurance  from  an  insurance  company  •  established  in  another 
state,  signed  by  their  president  and  secretary  there,  but  not  to  be  valid  until 
countersigned  by  their  agent  here,  and  issued  by  snch  agent  here,  is  to  be 
interpreted  by  the  law  of  Massachusetts ;  and  one  third  new  for  old  is  there- 
fore tp  be  deducted  in  estimating  a  constructive  total  loss  under  it  Heebner 
V.  Eagle  Ins,  Co,  131. 

7.  This  indorsement  upon  a  policy  of  insurance,  "  Pity  under  tbe  within  pob'cy 
to  J.  S.  or  order,"  is  only  an  order  to  pay  him  the  amount  of  any  loss,  and  not 
an  assignment  of  the  policy ;  and  if  the  policy  stipulates  that  it  shall  "  be  void 
in  case  of  its  being  assigned,  transferred  or  pledged  without  the  previous  con- 
sent in  writing  of  the  insurers,"  an  assignment  of  the  policy  and  assent  of  the 
insurers  cannot  be  shown  by  oral  evidence.  Mintum  v.  Manufadurers'  In*. 
Co.  501. 

$.  A.  vessel  was  insured  **  at  and  from  New  York  to  Gibraltar,  and  at  and  from 
thence  to  Tarragona,  with  liberty  of  using  one  port  (European)  between  Tar- 
ragona and  Gibraltar,  and  at  and  thence  to  New  York."  Four  months  afWr, 
this  memorandum  was  indorsed  on  the  policy :  *'  Permission  is  given  to  stop  at 
one  other  port  between  Tarragona  and  Gibraltar,  paying  one  fourth  additional 
premium  if  liberty  is  used.**  Held^  that  this  gave  permission  to  stop  between 
Tarragona  and  Gibraltar  Ujion  the  homeward  voyage  from  TAn*agona,  hot  not 
to  stO|)  at  Gibraltar  abo.     Perkins  v.  Augusta  Ins,  jr  Bonking  Co,  812. 

t.  A  policy  of  insurance  on  a  vessel  is  not  avoided  by  her  going  out  of  her 
course  to  obtain  necessary  medical  assistance  for  the  captain's  wife ;  and  tbe 
question  of  the  necessity  is  for  the  jury.    I!>, 

10.  Taking  on  board  water  and  additional  cargo,  at  a  port  into  which  a  Tassel  has 
gone  to  obtain  necessary  medical  assistance*  does  not  avoid  a  policy  of  innr- 
•nce  on  tbe  vessel,  unless  it  increases  the  delay  or  the  risk.    76. 
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11.  A  policy  of  insurance  oti  a  ship  against  "  total  l6Ss  only*  ttven  if  a  time 
policy,  covers  a  construe  tire  total  loss.    Seehner  ▼.  Eagle  Im,  Co,  181. 

12.  tinder  a  poliry  Of  insurance  upon  a  steamer,  vrh'wh  exempts  tbe  insurers 
from  liability  for  breaking  of  the  machinery  unless  occasioned  by  stranding, 
the  insurers,  if  the  vessel  is  injured  first  by  perils  of  the  sea  and  aftonvards 
by  strancling,  are  liable  only  for  so  much  of  the  injury  as  the  assured  prove  to 
have  been  occasioned  by  the  stranding.     Ih, 

IS.  In  computing  a  constructive  total  loss  on  a  vessel  stranded  on  the  west  coast 
of  the  United  States,  an  assessor  allowed  two  months*  interest  on  the  funds 
raised  for  repairs.  Hehl^  that  this  assessment  could  not  be  increased  by  the 
court  without  evidence  to  overcome  the  assessor's  report.     Ih, 

14.  Under  an  open  policy  of  insurance  in  common  form,  containing  the  usual 
memorandum  clause,  and  also  this  clause,  "  partial  los.^  on  sheet  iron,  iron  wire, 
brazier's  rods,  iron  hoops  and  tin  plates  is  excepted,"  the  insurers  are  liable 
for  a  constructive  total  loss  of  tin  plates;  and  if  a  number  of  boxes  of  tin 
plates,  shipped  and  valued  as  one  parcel,  is  damaged  by  the  stranding  of  the 
ship,  carried  to  the  nearest  market  and  there  sold  for  less  than  half  its  valu- 
ation in  the  policy,  deducting  the  necessary  expenses  of  the  transportation  and 
sale,  and  duly  abandoned,  it  is  a  constructive  total  loss.  Kettell  v.  AUiance 
Ins.  Co,  144. 

15.  In  an  action  on  a  policy  of  insurance  for  a  constructive  total  loss,  if  the  plain- 
tiff in  his  claim  of  loss  has  given  the  insurers  credit  for  a  certain  amount 
received  for  salvage,  he  is  not  bound  to  prove  that  he  did  not  receive  more. 
Lewis  V.  Eagle  Ins,  Co.  508. 

16.  Under  a  policy  which  exempts  the  insurers  ftom  liability  for  any  partial  loss 
on  certain  goods  perishable  in  their  nature,  unless  it  amount  to  seven  per  cent, 
and  happen  by  stranding ;  and  for  partial  loss  on  other  goods  or  on  the  vessel 
or  freight,  unless  it  amount  to  five  per  cent ;  the  insurers  are  liable  for  a 
partial  loss  exceeding  five  per  cent,  on  the  fVeight  of  a  cargo  consisting  of  such 
perishable  articles  and  of  other  goods,  although  not  occasioned  by  stranding. 
JLord  V.  Neptune  Ins.  Co,  109. 

17.  Insurers  on  the  freight  of  a  ship  for  a  voyage  are  not  liable  for  a  total  loss, 
where  there  has  been  no  total  loss  of  the  ship,  and  the  goods  could  have 
arrived  in  specie  at  the  port  of  destination;  although  the  ship  has  been 
obliged  by  a  peril  insured  against  to  put  back  to  her  port  of  departure,  and 
the  goods,  aAer  being  damaged  by  that  peril  to  the  extent  of  more  than  half 
their  value,  or  to  the  extent  of  goods  yielding  more  than  half  the  freight, 
have  been  sold  there  according  to  the  interests  of  all  parties  except  the 
insurers  on  freight.     lb, 

IS.  If  a  ship  is  obliged  by  perils  of  the  sea  to  put  back  to  her  port  of  departure, 
and  her  cargo  is  there  sold  by  the  master  for  the  interest  of  all  parties  except 
the  insurers  on  freight,  the  shipowner  is  not  entitled  to  Alight ;  and,  if  he 
defends,  on  a  claim  of  freight,  a  suit  brought  against  him  by  the  owner  of  the 
cargo  for  the  proceeds  of  such  sale,  he  cannot  recover  from  the  underwriters  on 
freight  any  part  of  the  expenses  of  such  defence.    75. 
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19.  InsDrers  on  freight  are  liable  for  the  freight  of  goods  jettisoned,  without  wa^ 
ing  for  the  adjustment  of  the  general  average ;  although  the  policy  providet 
that  any  loss  **  shall  be  paid  witbin  sixty  days  after  proof  and  adjustment 
thereof."     Ih. 

20.  Under  a  policy  of  insurance  on  freight  from  Boston  to  San  Francisco,  and 
thence  to  port  or  ports  in  the  East  Indies  and  to  a  port  of  discharge  in  the 
United  States,  with  liberty  to  return  with  a  cargo  of  guano  from  the  Chincha 
Islands  instead  of  the  East  Indies,  freight  earned  on  the  outward  voyage  is  not 
to  be  deducted  irom  the  valuation  in  the  policy,  in  computing  a  constructive 
total  loss  of  freight  on  the  passage  from  the  Chincha  Islands  home.  Thwlng 
V.  Washington  Ins,  Co.  448. 

21.  The  condemnation  and  sale  of  a  ship  at  an  intermediate  port,  in  consequence 
of  damages  sustained  by  perils  insured  against,  entitle  the  owner  to  abandon 
and  claim  for  a  total  loss  of  the  freight,  although  the  cargo  has  been  carried 
to  its  destination  in  another  vessel  for  a  price  equal  to  the  freight  which  would 
have  been  paid  if  the  original  ship  had  completed  her  voyage  and  delivered 
her  cat^o  and  the  stipulated  freight  has  been  paid  by  the  consignees.    Jh. 

22.  It  is  a  sufficient  abandonment  of  a  ship  injured  by  perils  of  the  sea,  and 
therefore  surveyed  and  condemned  on  the  west  coast  of  the  United  States,  in 
time  of  peace,  to  state  in  a  notice  to  the  underwriters  that  the  assured  **  hav- 
ing received  information  of  the  condemnation  of  the  ship  **at  Humboldt, 
California,  hereby  abandons  all  in  said  vessel  insured  by  "  their  policy  "  and 
claims  as  for  a  total  loss."    Heebner  v.  Eagle  Ins.  Co.  131. 

28.  A  letter  of  abandonment  of  a  vessel  upon  the  ground  that,  in  consequence 
of  sea  perils,  **  being  found  irreparable  on  survey,  she  was  condemned  and 
sold,"  sufficiently  states  the  cause  of  abandonment,  if  the  vessel  was  so  much 
damaged  that  the  costs  of  repair  would  exceed  half  her  value,  deducting  one 
third  new  for  old.     Perkins  v.  Augusta  Ins,  Sf  Banking  Co.  812. 

24.  A  letter  from  the  master  of  a  ship  to  the  owner,  stating  that  she  had  been 
surveyed  and  condemned  on  account  of  the  expense  of  repairs,  but  not  stating 
the  cause  of  her  injuries,  was  sent  by  the  owner  to  the  underwriters  with  a  letter 
of  abandonment,  which  they  declined  to  accept.  The  owner  aAerwanls,  within 
thirty  days  after  receiving  the  master's  letter,  and  immediately  af\er  the 
master's  return,  called  with  the  master  upon  the  underwriters,  exhibited  to 
them  the  protest  and  the  survey,  and  claimed  a  total  loss.  The  protest  stated 
that  the  vessel  met  with  strong  breezes  and  a  heavy  sea,  and  was  with  diffi- 
culty pumped  free  of  water,  and,  the  leak  continuing  the  same,  anchored ;  and 
the  survey  declared  that  she  was  incapable  of  proceeding  to  sea  unless  re- 
caulked  and  recoppered,  and  that  the  cost  of  repsurs  with  incidental  charges 
would  exceed  her  value.  Held,  that  the  abandonment  was  sufficient.  ThwinQ 
V.  Washington  Ins.  Co.  443. 

See  Evidence,  16-18,  24-26;  Pleading,  6. 

INSURANCE  COMPANY. 
The  holdei  of  a  policy  of  insurance,  made  by  a  stock  company  when  under  \ut 
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bSSaty  for  losses  to  an  amount  equal  to  their  capital  stock,  cannot  maintain  an 
action  on  the  Rev.  Sts.  c.  87,  §  18,  against  the  directors  for  a  loss  under  his 
policy,  without  first  recovering  a  judgment  against  the  company,  fixing  the 
amount  of  the  loss.    Kinsley  v.  Rice^  325. 

See  Mutual  Insurance  Company. 

INTEREST. 
See  Insolvent  Debtors,  7 ;  Judgment,  2 ;  Ships  and  Shipping,  2. 

JUDGMENT. 

1.  After  judgment  has  been  rendered  in  the  superior  court,  and  exceptions 
allowed,  though  not  entered  in  this  court,  the  superior  court  cannot  enter  final 
judgment ;  but  the  original  judgment  may  be  affirmed  by  this  court  on  com- 
plaint under  the  Rev.  Sts.  c.  82,  §  14.     Oassett  t.  Cbtile,  876. 

2.  A  judgment  for  the  plaintiff  in  an  action  to  recover  an  instalment  of  interest 
on  a  promissory  note,  in  defence  to  which  want  of  consideration  is  relied  on, 
is  conclusive  evidence  of  consideration  in  a  subsequent  action  between  the 
same  parties  to  recover  the  principal  of  the  note.  Black  River  Savings 
Bank  v.  Edwards,  887. 

8.  A  verdict  and  judgment  against  a  city,  in  an  action  for  personal  injuries  occa* 
sioned  by  a  defect  within  the  limits  of  a  highway,  are  conclusive  evidence  in 
a  subse(]uent  action  by  the  city  against  a  tenant  of  the  land  (who  had  notice 
of  the  pendency  of  the  former  action  and  of  the  city's  intention  to  hold  him 
responsible  for  all  damages  recovered  therein,  and  had  opportunity  to  furnish 
evidence,  and  testified  at  the  trial,  although  he  was  not  requested  to  and  did 
not  take  upon  himself  the  defence  of  that  action)  that  the  highway  was  defec« 
tive,  that  the  person  was  injured  there,  while  using  due  care,  and  of  the 
amount  of  the  injury ;  but  not  of  the  tenant's  liability  to  keep  the  place  in 
repair,  nor  of  his  having  neglected  to  do  so,  nor  of  such  negligence  having 
been  the  sole  cause  of  the  injury.     City  of  Boston  v.  Worthington,  496. 

4.  A  judgment  for  the  defendant  in  an  action  for  work  done  under  a  contract, 
upon  the  ground  of  imperffect  performance  of  the  work,  is  a  bar  to  a  subse- 
quent action  by  him  to  recover  damages  for  such  nonperformance.  O'Connor 
V.  Varney,  231. 

See  Arbitrament  and  Award;  Evidence,  15;  Insurance  Company. 
Service  of  Writ,  1,  2. 

JURISDICTION. 
See  Equity,  1 ;  Pleading,  3;  Service  of  Writ;  Trustee  Process,  8. 

JURY. 
I.  Whether  it  is  ground  for  setting  aside  a  venlict,  that  one  of  the  jurors  was 
not  an  inhabitant  of  the  county,  and  that  this  was  not  known  before  verdict 
to   the   party  against  whom   the  verdict  was   rendered  —  qtuere.      Cotmnon* 
vyeallh  v.  Jenkins,  485. 

VOL.  X.  55 
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2.  Since  the  St.  of  1855,  e,  152,  as  well  as  belbre,  tbe  jury  in  a  crinnnal  etm  m 
to  be  governed  by  the  instructions  of  the  coart  in  matter  of  brw.  OtmmM' 
wealth  V.  Rock^  4. 

See  Appeal  ;  Exceptions,  2. 

LANDLORD  AND  TENANT. 

1 .  In  an  action  to  recover  rent,  the  plaintiff  counted  on  a  lease  to  the  defendant, 
an  assignment  thereof  from  the  lessor  to  the  plaintiff,  notified  to  the  defendant, 
and  the  defendant's  consequent  liability  to  him  for  use  and  occupation ;  and 
introduced  evidence,  without  objection,  that  the  defendant  assented  to  such 
assignment,  and  afterwarda  attorned  and  paid  rent  to  him.  Hdd^  after 
verdict  for  the  plaintiff,  that  the  defendant  could  not  object  to  the  variance 
between  the  declaration  and  the  proof.     Fuller  v.  IMjf,  285. 

2.  A  lessee's  covenant  **  to  pay  all  taxes  or  duties  levied  or  to  be  levied**  on  the 
premises  during  the  term  does  not  bind  him  to  repay  the  expenses  of  paving 
the  sidewalk  in  front  of  tbe  premise^  required  of  the  lessor  by  the  town  nnder 
authority  of  a  statute.     Twycroet  v.  Fitchburg  Bailroad,  293. 

8.  If  a  lease  contains  a  covenant  not  to  underlet  or  penult  any  other  person  to 
occupy  without  the  lessor's  assent,  and  that  any  breach  of  the.  lessee's  cove> 
Hants  shall  terminate  his  estate  therein ;  an  agreement  of  the  lessee  to  assign 
the  demised  premises  ibr  the  residue  of  the  term  is  not  complied  with  by  an 
assignment  duly  executed  by  him,  but  not  assented  to  by  his  lessor.  Austin 
V.  Harris,  296. 

4.  A  covenant  in  a  lease  **that  no  alteration  or  addition  shall  be  made  in  or  to 
the  premises  without  the  consent  of  the  lessor  "  does  not  relieve  the  lessee  from 
liability  for  injuries  resulting  to  a  third  person  from  want  of  repair  of  tbe 
premises.     City  of  Boston  v.  Worthingt&n,  496. 

5.  Notice  to  a  tenant  at  will  that  his  landlord  has  made  a  lease  of  the  premises 
to  another  person  need  not  state  that  such  lease  is  in  writing.  Mizner  v. 
Munroe^  290. 

6.  The  authority  of  an  attorney  by  whom  a  notiee  to  a  tenant  at  will  that  his 
landlord  has  leased  the  premises  to  another  is  signed  need  not  be  known  to 
the  tenant,    lb. 

7.  Whether  the  eviction  of  a  tenant  by  his  landlord  from  part  of  the  demised 
premises  suspends  the  entire  rent — qwsre.    Fuller  v.  Ruby,  285. 

8.  Interruption  by  a  landlord  of  his  tenant*s  occupation,  without  evicting  him, 
does  not  suspend  the  rent,  either  in  whole  or  in  pare    76. 

LARCENY. 

1.  An  indictment  for  larceny  of  property  pledged  and  in  the  possession  of  the. 

pledgee  may  describe  it  as  the  property  and  in  the  poasession  of  die  pledgor. 

Commonwealth  v.  GtHara,  469, 
t.  An  indictment  for  stealing  bank  bills  sufficiently  desertbes  them  as  **  sundry 

bank  bills,  of  some  banks  respectively  to  the  said  jurors  unknown,  of  the 
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md  value  in  all  of  thirtj  eight  doUarit  of  the  piq>erlrt  goods  aod 
•battels"  of  a  peraoa  named.     Commonwealth  v.  OrimMn  470* 
See  EviDBNCB,  8. 

LEASE. 
See  Landlord  and  Tenant. 

LICENSE  TO  SELL  REAL  ESTATE. 
See  ExEGUTOB  and  Adminibtbatob. 

LIEN. 

1.  A  mechanic  who  has  agreed  to  repair  and  alter  stereotype  plates,  m  consider- 
ation of  bebg  allowed  to  do  the  owner's  printing  for  an  indefinite  time,  has  no 
Ken  on  the  plates  on  account  of  repairs  and  alterations,  when,  after  several 
years,  the  owner  withdraws  the  printing  from  him.     Stickney  v.  Allerij  852. 

2.  A  lien  for  work  done  on  chattels  is  lost  by  Toluntarily  sarrendering  the  pos- 
session of  them  to  the  owner  or  his  agent.    Ih, 

See  Mrchanics*  Lisn  ;  Ships  and  Shipping,  2 ;  Tendeb,  8. 

LIFE  mSTJRANCE. 
See  Insubange,  IL 

LIGHT  AND  AIR 
By  the  law  of  Massachusetts,  before  St,  1852,  c.  144,  the  mere  uninterrupted 
continuance  for  more  than  twenty  years  of  a  window  with  a  projecting  8iIl,0Tei^ 
looking  the  land  of  another,  did  not  necessarily  create  any  easement  of  lighter 
air.    Rogers  v.  Satnn^  876. 

LIMITATIONS,  STATUTE  OF. 

1.  A  claim  against  an  administrator,  for  services  performed  for  his  intestatels 
estate  while  under  bis  charge,  is  not  taken  out  of  the  statute  of  limitations  by 
a  letter  from  the  administrator  to  the  creditor,  saying :  ^^  On  reflection,  I  do 
not  think  what  labor  you  performed  for  the  estate  would  be  worth  $100.  Most 
of  your  labor  was  directly  for  or  on  aoeount  of  the  widow.  My  impression 
is,  that  you  could  not  collect  direethr  of  me,  as  administrator,  an3rtking.  It 
must  be  done  through  the  widow.  I  do  not  mention  this  legal  objection  to  get 
rid  of  anything,  but  to  direct  you  in  settlement  with  the  widow.  When  the 
matter  comes  up,  I  shall  be  disposed  to  do  what  is  right  and  just.  I  think  yon 
had  better  do  something  at  once  towards  settlement  with  the  widow,  as  I  want 

'  to  square  up  things  all  round."    Rhoadee  v.  Allen,  36. 

2.  The  St  of  1855,  c.  283,  excepting  from  the  operation  of  the  St,  of  1852, 
c  294,  §  1,  (which  limited  the  time  of  bringing  actions  against  executors  and 
administrators  to  two  years  from  the  filing  of  their  official  bond,)  any  right 
which  had  accrued  or  existed  against  any  deceased  person  or  his  execntor  oi 
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adminiBtnlOT  prior  to  tto  pamige^  does  not  revive  a  right  oT  action  banai  hf 
the  SL  of  1852  before  the  passage  of  the  iSSr.  of  1865.  Pa^e  t.  AfeMa,  »& 
8.  A  remainderman,  during  the  conttnoaoce  of  the  life  estate,  is  under  ^  legal 
disability  "  within  the  meaning  of  St.  1817,  c.  190,  §  12,  so  that  he  may  bring 
an  action  within  five  years  after  the  termination  of  the  life  estate  to  recorer 
land  sold  and  conveyed  by  an  executor  under  a  license,  more  than  five  yean 
before  the  commencement  of  the  action.    Jewett  v.  Jetoett^  81. 

LOAN  FUND  ASSOCIATION. 

1.  Under  a  by-law  of  a  loan  fund  association,  providing  that  **  in  case  an/ 
member  by  reason  of  sickness  or  removal,  or  through  misfortune,  is  unable  to 
continue  the  payment  of  his  subscription,  he  may  give  notice  to  the  secretary 
of  an  intention  to  withdraw  from  the  association ;  and  in  case  the  direclors  are 
satisfied  as  to  the  grounds  of  withdrawal,  his  whole  amount  of  snbscriptiDii 
shall  be  returned  except  the  entrance  fee ; "  and  that  **  any  person  widiiog  to 
withdraw  for  the  above  reasons  or  otherwise,"  and  who  shall  have  been  »flMiii* 
brr  for  a  certain  time,  ^  and  be  clear  of  the  books,"  shall  be  entitled  to  a 
certain  interest  on  that  amount;  any  person  having  been  a  member  for  tkat 
time,  and  **  clear  of  the  books,"  may  withdraw  without  leave  of  the  directors. 
Fuller  V.  Salem  jr  Danvers  Loan  jr  Fund  Associationy  94. 

2.  The  St  of  1854,  e,  454,  §  5,  conferring  on 'this  court  jurisdiction  in  eqm^  of 
alt  disputes  between  loan  fond  associationt  and  their  members,  does  not  alfed 
the  ri^ht  of  any  member  to  sue  the  association  at  law.    IJk 

LORD'S  DAY. 

See  Ilf BTJRANCB,  5. 

LUMBER. 
See  Sale. 

MANUFACTURING  CORPORATION. 

1.  A  manufacturing  oorporation  under  the  laws  of  this  commonwealth  cannot 
form  a  partnership  with  an  individual     WhiUenton  Mills  v.  Q>ton,  582. 

1  A  manufacturing  corporation  and  an  individtial  who  have  actually  made  a 
contract  of  partnership,  and,  either  with  or  without  the  assent  of  all  the  stock- 
holders  of  the  corporation,  acted  and  held  themselves  out  to  third  persons  aa 
partners  for  many  years,  and  contracted  debts  as  such,  cannot,  upon  tha 
petition  of  suck  individnal,  be  put  into  insolvency  as  a  partnership,  under  Stt. 
1888,  c.  168,  and  1851,  e.  887;  and  ptfooeedingv  in  insolvency  so  instituted 
will  be  suspended  Jby  this  court  upon  the  application  of  the  corporation.    Jb. 

8.  It  seema^  that  the  payment  of  diridends  and  preferred  debts  in  insolvency  oat 
of  the  estate  of  a  mannfacturing  corporation  does  not  diminish  the  liability  of 

.  its  directors  nnder  the  Rev.  Sta  c  88,  §  35,  for  the  excess  of  its  debts  over  ita 
capital  stock.    MerohoHU*  Bank  v.  Stevenion^  888. 

4.  The  liability  of  directors  of  a  manqfacturiog  corporation  under  the  Rev.  Sta. 
c.  9S^  f/i  25|  29,  31,  for  the  excess  of  its  debts  over  its  capital  stock,  must  ba 
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•olbreed  by  InU  In  equity,  and  aot  bj  acCioa  at  law,  if  the  debts  lor  wUeh  Che 
direcfeon  are  bo  liable  amoant  to  more  than  Micsb  ecBeeM»    lk> 
See  faraoLVBiiT  Dbbtohs,  i. 

MAYOR  AND  ALDEBMEN. 
See  House  op  Representatitks. 

MASTER  AND   SERVANT. 

1.  In  an  action  by  a  servant  against  bis  master  for  injuries  sustained  from  the  ex« 
plosion  of  a  steam  boiler  used  in  his  business,  the  plaintiff  introduced  eyideaee 
witbout  objection  that  there  was  no  sucb  fusible  safety  plug  on  the  boiler,  at 
was  required  by  statute ;  and  the  presiding  judge  excluded  evidence  of  a  cus- 
tom among  engineers  not  to  use  such  a  plug ;  and  instructed  the  jury  that  if 
the  defendant  knowingly  used  the  boiler  without  the  plug,  and  the  want  of  it 
caused  the  accident,  the  plaintiff  was  entitled  to  recover ;  and  refused  to 
msfruct  them  that  if  the  defendant  used  all  the  appliances  for  safety,  that  were 
ordinarily  used  in  such  establishments  as  his,  he  was  not  liable  in  respect  to 
this  boiler,  although  he  did  not  use  the  fusible  plug.  Held^  that  the  defendant 
had  no  ground  of  exception.  Cayzer  v.  Taylor^  274. 
1.  Ordinary  care  most  be  measured  by  the  character  and  risks  and  exposures  of 
the  business ;  and  the  degree  required  is  bi^er  where  Kfb  or  limb  is  endan- 
gered, or  a  large  amount  of  property  is  involved,  than  in  other  cases.  Ih. 
t.  A  master  is  responsible  to  his  servant  for  injuries  occasioned  by  the  negff- 
genoe  of  an  incompetent  fellow-servant,  knowingly  or  negligently  employed  by 
the  master.  76. 
4.  A  master  is  liable  to  his  servant  for  injuries  resulling  from  a  defect  in  his  ma- 
chinery, although  the  negligence  of  a  feUow-aervant  cootribntee  to  the  accident. 
lb. 

MECHANICS'  LIEN. 
Under  Sl  1855,  c.  281,  giving  a  lien  upon  ships  for  labor  or  materials,  to  be  en> 
forced  by  petition  to  the  court  of  common  pleas  ^  in  the  manner  provided  by  ^ 
the  Rev.  Sts.  c.  117,  8  4  jr  9eq^  a  petition  cannot  be  filed  until  the  debt 
sought  to  be  secured  has  remained  unpaid  sixty  days  after  it  has  been  payablci 
as  provided  by  the  Rev.  Sts.  c.  117,  §  4,  in  case  of  liens  on  buildings.  7y<r 
V.  Currier^  54. 

MILITIA. 
See  OOBffOBATiotft  1. 

MONEY  HAD  AND  RECEIVED. 
See  Bavk. 

MORTGAGE. 
L  Of  RmU  BwtaU. 
See  Kqumr,  S;  Evidenox,  15 ;  Railroad,  t,  H 
66* 
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U.  Of  Pergonal  Property. 

1.  A  mortgage  of  feather,  cat  and  prepared  for  the  mannfactore  of  shoes,  eot«ii 
shoes  subseqaently  made  from  it  by  the  mortgagor*    Putnam  y.  Cushing^  834. 

2.  A  mortgagee  of  chattels  may  maintain  replevin  for  tbem  afler  their  attach- 
ment by  trustee  process  against  the  mortgagor,  without  making  the  demand 
required  by  Rev.  Sts.  e,  90,  §§  78,  79.     Ih. 

8.  A  notice,  signed  by  a  mortgagee  of  personal  property,  and  delivered  to  a 
deputy  sheriff  who  has  attached  the  property  on  a  writ  against  the  mortgagor, 
is  sufficient,  under  Rev.  Sts.  c,  90,  §  79,  if  it  notifies  him  to  deliver  up  the  prop- 
erty, and  describes  the  mortgage  and  the  notes  secured  thereby,  althoo^  it 
does  not  contain  an  express  demand  of  payment    Brewster  v.  BaSey,  87. 

4.  A  demand  of  payment  under  Bev.  Sts.  c.  90,  §  79,  by  a  mortgagee  of  per- 
sonal property  on  an  attaching  officer,  may  state  the  full  amount  of  the  debt, 
without  deducting  what  the  mortgagor  might  deduct  on  the  ground  of  a  nsorious 
consideration.    lb. 

See  EsTOPJpKL ;  Evipkncb,  14 ;  Payhbkt  ;  BAiutOAD,  8,  8 ;  Ships  and 

Shippino,  1. 

MUTUAL  INSURANCE   COMPANY. 

1.  The  record  of  losses  kept  by  a  mutual  insurance  company  is  sofficient  pnma 

facie  evidence  that  such  losses  have  occurred,  in  an  action  to  recover  an 

assessment  laid  upon  the  members.    People's  Mutual  Ins.  Co.  t.  Alien,  297. 

5.  An  assessment  by  a  mutual  insuranoe  company  is  Talid  that  is  bated  upon  a 
uoDputation  of  the  losses  from  month  to  month,  and  includes  in  the  lossea 
chargeable  upon  each  policy  all  those  of  the  entire  month  in  which  it  expires, 
exoloding  those  of  the  month  in  which  it  began.     Ih. 

8.  A  premium  note,  payable  in  such  portions  and  "  at  such  times  as  the  direeton 
may  agreeably  to  their  by-laws  require,  to  a  mutual  insurance  company,  whose 
by-laws  provide  that  the  depo«t  note  shall  be  double  the  premium,  and  **  that 
on  all  policies  for  less  than  a  year  the  deposit  note  may  be  for  such  a  sum  as 
the  president  may  determine ; "  and  which  has  issued  such  policies,  with  a  de- 
posit note  of  one  dollar  and  a  premium  paid  of  a  larger  sum ;  is  not  invalidated 
by  a  slight  disproportion,  occasioned  by  laying  an  assessment  on  the  deposit 
notes  only,  instead  of  the  amount  of  the  premiums  and  deposit  notes.     lb, 

i.  An  assessment  by  a  mutual  insurance  company  is  not  invalid  because  it  is 
made  to  cover  losses  occasioned  by  bad  investments ;  nor  because  it  is  laid  in 
place  of  a  previous  iUegal  assessment  which  the  directors  have  not  enforced 
nor  because  in  consequence  tbaroof  it  has  been  delayed  for  some  months,  ift. 

See  PaoMiaaoBT  Nqte^  8,  9. 

NAME. 
See  Indictment,  9. 

NEGLIGENCE. 
See  JuBOM «NT,  3 ;  Mabtbr  and  Sbbtamt. 
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NOTICB. 
Bee  Jni>OMBNT,  8 ;  Poob  Dbbtors,  1 ;  School  Houbs,  S  ;  Ssryxob  of 

Weit,  2. 

NUISANCE. 

1.  An  indictment  for  a  nuisance  by  keeping  and  maintaining  "a  tenement"  in  a 
certain  street  and  city,  used  in  a  manner  prohibited  by  St,  1855,  e.  405,  need 
not  more  particularly  describe  the  place  so  used.  Commonwealth  y.  SkeUeyj 
464. 

S.  An  indictment,  which  avers  that  the  defendants,  on  a  day  named  and  on 
divers  other  days  and  times  between  that  and  another  day,  did  knowingly 
keep  and  maintain  a  certain  common  nuisance,  to  wit,  a  certain  building,  to 
wit,  a  hoiue  of  ill  fame,  by  them  used  and  kept  as  a  house  of  ill  fame,  and 
resorted  to  for  the  purpose  of  prostitution  and  lewdness ;  and  for  their  own 
lucre  and  gain,  certain  persons,  as  well  men  as  women,  of  evil  name  and  fame 
and  of  dishonest  conversation,  to  frequent  and  come  together,  did  unlawfully 
and  wilfully  cause,  permit  and  procure,  and,  as  well  in  the  night  as  in  the  day, 
did  suffer  and  permit  to  be  and  to  remun  whoring ;  to  the  common  nuisance 
of  all  good  citizens;  sufficiently  states  a  nuisance  under  St.  1855,  c.  405;  and 
is  not  bad  for  duplicity  as  stating  also  the  common  law  offence  of  keeping  a 
disorderly  house.     Commonwealth  v.  ffari,  465. 

8.  0<i  the  trial  of  an  indictment  on  St.  1855,  c.  405,  for  keeping  a  building  used 
in  the  manner  declared  by  that  etatute  to  bo  a  coaunon  nuiaanoey  no  proof  k 
required  of  the  aUegation  in  the  indictment  of  the  building's  **  bemg  a  com- 
mon nuisance  to  the  great  injury  and  oomaum  iroiaance  of  all  the  p^aoeablp 
citizens."    Commonwealth  v.  Buxton^  d. 

OFFICER. 
See  Ajuuest  ;  Estoppel  ;  Evidbncb,  15 ;  Spibituous  and  iNTOxiOATnra 

LiQUOBS,  6% 

OBDEB. 
See  DAMASBBt  1 ;  PLmAOiNa,  5. 

PARISHES  AND  RELIGIOUS  SOCIETIES 
See  Tbust,  5. 

PARTITION. 
See  Equity,  S;  Flats. 

PARTNERSHIP. 
1.  A  partner,  who  upon  the  dinohition  of  the  partnership  has  receiired  all  the 
partnership  assets,  and  agreed  to  apply  them  to  the  payment  of  the  outataad- 
ing  debts,  for  which  they  are  sufficient,  is  not  liable  to  an  action  at  law  bv  hin 
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cofMrtoer,  lor  the  amount  ot  a  partaenkip  d«bty  wHch  he  haa  been  obGgad  to 
paj,  withoot  showing  a  final  aettlefiieat  of  the  partnenhip  bosinen,  or  that 
there  are  no  other  debte  outstanding.    Skaituck  v.  Lawson^  405. 

I.  An  agreement  of  a  partner  with  his  copartner  upon  the  dissolution  of  the 
partnenhip,  to  applj  to  the  best  of  his  judgment  the  partnership  assets  towards 
its  outstanding  debts,  will  not  support  a  declaration  alleging  that  the  defendant 
agreed  to  pa/  all  the  outstanding  debts  of  the  partnerBhip,  and  n^lected  and 
refused  to  do  so.  And  the  defendant  may  avail  himself  of  this  varianctt  under 
an  answer  admitting  the  execution  of  the  agreement  (a  copy  of  which  is  an- 
ne«ed  to  the  declaration)  and  denying  all  the  other  allegations  of  the  plaintiff 
lb. 

S.  In  the  absence  of  any  special  agreement  or  usage,  one  partowner  of  a  ship, 
who  has  contributed  with  the  others,  in  proportion  to  their  interests,  to  her 
outfit  fi>r  a  whaling  Toyage,  b  not  liaUe,  while  the  adventure  is  unfinished,  to 
an  action  at  law  for  his  proportion  of  the  amount  of  a  bill  of  exchange  drawn 
by  the  master  in  a  foreign  port  upon  the  managing  owner  and  paid  by  him; 
and  such  liability  is  not  therefore  the  subject  of  a  setoff  in  an  action  at  law. 
SUgr(>uck  ▼.  Shaw^  492. 

See  Ihsoltsvt  Dbbtobs,  5-7 ;   Insurance,  1 ;   BlANUFACTUBiNa  Goa- 
PORATION,  1,  S;  Tax  ;  Trust,  1. 

PAYMENT. 
An  agreement  between  the  maker  and  the  payee  of  a  promissory  note,  that 
it  shall  be  deemed  to  be  paid  by  being  allowed  in  dischai^e  of  a  mortgage 
firom  the  payee  to  a  third  penon,  cannot  have  that  effect  without  the  assent  of 
that  person.    Hewet  v.  Hanacom^  S39, 

See  EviDBNOR,  15. 

PKBPETUITT. 
See  Trust,  fi. 

PLEADING. 

L  Pani4$  to  iieCionf  . 

See  Husband  and  Wife,  4 ;  Insoltbnt  Dbbtors,  1 ;  Frinoifal  and 

AOKNT,  1. 

II.  Deelaratimi, 
See  Damages,  6 ;  Landlord  and  TMant,  I ;  Partnership,  8 ;  Slander. 

III.  Answer t  Demurrer^  jio. 
I.  The  objection  that  one  of  the  plaintiffs  in  an  action  brought  by  trustees  had 
not  accepted  the  trust  at  the  date  of  the  writ,  cannot  first  be  taken  at  the  aigu- 
ment  before  the  full  court  upon  the  report  of  one  of  the  judges.    Herukam  ▼ 
Bank  of  BeUaum  PcUs,  66B. 
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S.  Noigoinder  of  a  defendant  in  an  aetion  of  oontmel  ean  be  pleaded  in  abate- 

menl  only,    Shellon  ▼.  Banks,  401. 
I,  The  objection  that  a  transitor)r  action  brought  by  a  citisen  of  another  state  u 

not  brought  in  the  county  of  the  defendant's  residence  or  place  of  businesa^  as 

required  by  St,  1 856,  c.  70,  cannot  be  first  taken  after  verdict.    Bony  t.  Page, 

398. 

4.  The  incorporation  of  defendants  sued  as  a  corporation  may  be  denied  after 
they  have  appeared  generally  and  filed  an  affidavit  of  merits.  Greenwood  v. 
Lake  Shore  Haiiroad^  373. 

5.  In  an  action  upon  an  order  to  deliver  stock,  if  the  declaration  alleges  a  de- 
mand according  to  the  tenor  of  the  order,  the  want  of  any  demand  cannot  be 
taken  advantage  oi  under  an  answer  which  only  denies  the  existence  and 
acceptance  of  the  order.    Eastern  Railroad  v.  Benedict,  212. 

6.  In  an  action  on  a  policy  of  insurance,  under  an  answer  alleging  a  false  and 
fraudulent  represenUtion  by  the  assured  of  the  value  of  the  vessel  insured,  the 
defendants  may  prove  a  fidse,  though  not  fraudulent,  representation.  Xswu 
V.  EaffU  Inn,  Co.  508. 

7.  It  seems,  that  under  the  Sl  of  1852,  c.  812,  a  demurrer  to  part  of  one  count  in 
a  declaration  is  admissible,  even  if  the  matters  alleged  are  divisible  in  their 
nature.  But  if  adnussible,  it  goes  merely  to  the  manner  of  stating  the  cause 
of  action  and  cannot  be  ai^ed  before  the  full  court,  until  tbe  wbole  case  has 
been  tried  by  a  angle  judge.    MhUum  v.  Manufacturenf  Int,  Co,  501. 

See  Partnkbbhip,  2. 

POOR  DEBTORS. 

1.  If  notice  of  an  intention  to  take  the  poor  debtors'  oath  is  served  upon  the 
creditor  less  than  a  mile  from  the  place  of  examination,  the  tisse  allowed  him 
for  travel  under  St.  1855,  e.  444^  §  4,  need  only  be  a  proportionate  fraction  of 
an  hour.    Jctcot  v.  Wy<Ut,  288. 

t.  A  poor  debtor  who  has,  pursuant  to  St,  1855,  c.  444,  entered  into  a  recogni- 
anoe  to  deliver  himself  np  witUn  ninety  days  for  examination,  giving  notice 
to  his  creditor  and  making  no  default,  and  to  abide  the  final  order  of  the 
magistrate,  and  who  does  attend  before  the  magistrate,  is  not  bound  to 
surrender  himself  to  the  officer  until  the  magistrate  has  certified  a  refusal  to 
admit  him  to  the  poor  debtors^  oath.    Ih, 

8.  A  magistrate's  refusal  of  an  application  to  be  admitted  to  take  the  poor 
deUoFB*  oath,  under  SL  1857,  e*  141,  upon  the  ground  that  the  debtor  has 
property,  is  conclusive ;  and  an  appeal  taken  from  the  decbion  of  the  magia-> 
krate  finding  him  guilty  upon  charges  of  fraud  filed  at  the  same  time  does  not 
Mompt  him  from  arrest  on  the  execution.    Fletcher  v.  Bartlett,  491. 

See  Bail,  2;  Evxdbncb,  18 ;  Insolvent  Dkbtobs,  1. 

POWER. 
See  TsusTy  3,  4, 
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PRINGiPAL  AND  AGENT. 

1.  A  foreign  piincipal  may  mountain  an  action  in  his  own  name  for  goods  sold 
by  Lis  agent  here,  although  no  agency  is  disclosed  at  the  time  of  the  sale. 
Barry  v.  Paigey  898. 

t,  A  factor,  who  takes  a  promissory  note  for  goods  sold  on  account  of  his  con- 
signor, and  gives  him  reasonable  notice  of  this  and  of  the  subsequent  insol- 
vency of  the  purchaser,  does  not,  by  proving  the  note  under  the  insolvent 
laws  and  taking  a  dividend  thereon,  render  himself  liable  for  the  full  amount 
of  the  note,  if  he  uses  reasonable  care  and  skill ;  althou^rh  the  consignor  re- 
sides in  another  state,  and  his  claim  against  the  purchaser,  if  not  proved,  would 
not  be  barred  by  the  discharge  in  insolvency.     Gorman  v.  Wheeler^  362. 

See  Bank  ;  Embezzlement  ;  Evidence,  21 ;  Landlord  and  Tenant,  5,  € ; 
pROMissoBY  Note,  6 ;  Ships  and  Shippino,  2. 

PROBATE  COURT. 
See  Executor  and  Administrator. 

PROMISSORY  NOTE. 

1.  A  promissory  note,  given  by  a  widow  to  a  creditor  of  her  deceased  husband 
for  the  amount  of  his  debt,  is  void  for  want  of  consideration,  if  the  husband  hat 
left  no  estate  or  assets,  though  the  creditor  gives  the  widow  at  the  same  tiine 
a  receipted  bill  acknowledging  payment  from  her  husband's  estate  by  the  note. 
WUUama  v.  Nicholsy  88. 

8.  The  presentment  of  a  promissory  note  at  the  place  of  its  date  is  sufficient,  in 
the  absence  of  proof  that  the  holder  at  its  maturity  knew  that  the  maker  re- 
sided elaawhore.    Smith  v.  Philbriok,  252. 

$.  In  an  aotioD  by  an  indoraee  against  the  maksr  of  a  negotiable  promianry 
note,  indorsed  by  the  payee  in  blank,  to  which  the  defence  is  faiiore  ot  con- 
sideration, the  presumption  is  that  it  was  transferred  to  the  plaintiff  on  the 
day  of  its  date,  unless  the  defendant  shows  that  the  note  was  indoraed  after 
maturity,  or  remained  the  property  of  the  payee  after  the  indorteaient 
Nozon  V.  2>0  Wol/,M^. 

4.  In  an  action  by  an  indorsee  against  the  maker  of  a  negotiable  promisstr} 
note,  payable  at  a  futore  day,  and  indorsed  in  blank  by  the  payee,  the  judge 
refused  to  instruct  the  jury  that  **  the  burden  of  proof,  the  evidence  being  con- 
tradictory, was  on  the  plaintiff  to  show  thaA  the  note  was  discounted  by  kirn 
before  it  became  due;"  and  instructed  them  that  ** if  the  pUintiff  disooanted 
the  notes  before  they  were  due,  and  for  a  TalnaUtt  consideration,  in  good  ftdth, 
he  was  entitled  to  reooTer,"  and  that  ^  the  presumption  from  the  notes  them- 
selves was  that  they  were  indorsed  on  the  day  of  their  date ;  and  if  tbey 
were  shown  to  have  been  in  the  hands  of  the  payee  after  that  time  and  before 
they  were  due,  the  presumption  continued  that  the  indorsement  was  made 
after  the  time  when  they  were  thus  shown  to  be  in  the  hands  of  the  payee, 
and  before  they  were  due ;  and  if  the  evidence  left  it  in  doubt,  the  burden  of 
proof  was  on  the  defendant  to  show  that  the  notes  were  passed  to  (he  plaintiff 
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tft«r  they  were  due,  or  that  tbe^  remaiiied  the  property  of  the  payee.*  The 
defendant  did  not  specifically  except  to  this  instniction,  nor  call  the  attention 
of  the  court  to  the  distinction*  between  prima  facie  eTidence  and  changing  the 
burden  of  proof.     Held,  that  he  had  no  ground  of  exception.    lb. 

.  In  an  action  upon  a  promissory  note,  the  consideration  of  which  was  denied 
by  the  defendant,  the  judge  instructed  the  jury  that  the  burden  was  on  the 
plaintiff  to  establish  a  consideration,  and  did  not  shift  upon  the  defendant;  that 
the  note,  containing  the  words  ^  value  received,"  in  law  imported  a  considera- 
tion, and  upon  the  evidence  of  the  note  itself  the  plaintiff  would  be  entitled 
to  recover,  unless  there  was  some  other  evidence  to  affect  it ;  yet  the  burden 
was  upon  the  plaintiff  to  satisfy  the  jury  upon  all  the  evidence  and  by  the 
preponderance  of  evidence  that  there  was  a  consideration ;  that  if  the  jury 
could  not  say  upon  all  the  evidence  whether  the  testimony  introduced  was 
true,  or  so  much  was  true  as  to  affect  the  credit  to  be  given  to  the  note,  the 
note  would  enable  the  plaintiff  to  recover ;  and  that  if  the  defendant  did  not 
himself  receive  the  consideration,  the  note  was  still  prima  facie  evidence  of  a 
consideration.  Held,  that  the  defendant  had  no  ground  of  exception.  Black 
River  Savings  Bank  v,  Edwards,  887. 

.  In  an  action  by  a  corporation  upon  a  promissory  note  payable  to  them  and 
received  by  their  treasurer,  the  judge  refused  to  instruct  the  jury  that  to  con- 
stitute a  consideration  it  must  be  shown  that  the  defendant  had  some  value 
therefor,  or  that  the  plaintiffs,  at  the  time  of  making  it,  intentionally,  and  as 
the  consideration  of  the  note,  and  at  the  defendant's  request,  agreed  to  do  or 
did  some  act  believed  to  be  prejudicial  to  themselves ;  and  also  refused  to  in- 
struct the  jury  that,  as  the  plaintiffs  adopted  the  note,  they  adopted  it  in  all 
respects,  according  to  the  understanding  and  agreement  of  their  treasurer  and 
the  defendant,  and  affected  by  the  knowledge  of  all  the  facts  known  to  them, 
and  if  as  between  them  it  was  without  value  and  for  the  accommodation  of  the 
plaintiffs,  then,  whatever  uses  their  treasurer  made  or  intended  to  make  of  it, 
the  plaintiffs  could  not  recover;  and  instructed  the  jury  that  if  the  plaintiffs 
received  some  prejudice,  at  the  request  or  procurement  of  the  defendant,  it 
was  a  sufficient  consideration ;  and  that  if  the  defendant  and  the  treasurer  knew 
that  the  object  of  the  note  was  to  deceive  the  plaintiffs,  or  to  obtain  money  for 
the  treasurer  from  them,  that  was  enough  to  create  a  consideration,  if  the 
money  was  obtained  upon  it  accordingly  from  the  plaintiffs.  Held^  that  the 
defendant  had  no  ground  of  exception.    lb. 

In  an  action  upon  a  promissory  note  payable  to  a  bank,  the  jury  were  in-» 
structed  that  if  no  money  was  had  by  the  defendant  on  the  note,  and  yet 
was  given  by  him  to  the  plaintiffs*  treasurer  to  aid  him  in  getting  money  from 
the  bank,  and  in  concealing  the  condition  of  the  bank,  or  to  aid  in  any  illegal 
transaction,  or  with  reasonable  cause  to  know  that  it  would  be  so  illegally  used, 
and  the  money  was  accordingly  obtained  by  the  treasurer  from  the  bank,  the 
defendant  would  be  estopped,  because  this  would  constitute  no  defence  to  the 
note,  he  being  estopped  to  allege  his  own  fraud.  Held,  that  upon  the  facts 
supposed  there  would  be  no  defence ;  and  that  the  statement  that  the  defend- 
ant would  be  estopped  was  immaterial    lb. 
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8.  An  accommodation  indoraor,  before  maturity,  of  a  negotiable  pnwiiMyrjr  ttete, 
given  to  a  mutual  insurance  company  for  premiums,  who  has  been  obligod  to 
pay  the  amouut  thereof  to  a  subsequent  indorsee,  may  recover  the  amonnt  so 
paid  of  the  maker,  on  a  count  for  mouey  paid ;  or,  t^  seans,  as  indorsee  of  the 
note ;  although  when  he  indorsed  the  note,  the  insurance  company,  as  he 
knew,  had  become  indebted  to  the  maker  for  the  amount  of  a  loss  larger  than 
the  amount  of  the  note.    Barker  v.  Parker,  339. 

0.  In  an  action  by  an  indorsee  against  the  maker  of  a  negotiable  promissory 
note,  payable  to  an  insurance  company,  and  indorsed  to  the  plaintiff  before  its 
maturity,  claims  against  that  company  cannot  be  set  off,  although  the  indorsee 
knew  that  the  note  was  given  for  premiums  of  insurance.  Barker  v.  VaUn^ 
tine,  841. 

See  EviDBNOB,  6,  16;  Fobqesy;  Judgment,  2;    Mutual  Inbubavcb 
CoMPANT,  8, 4 ;  Payment  ;  Paencipal  and  Agent  ;  Witness,  1 

RAILROAD. 

1.  A  railroad  corporation  incorporated  by  law  in  this  state  is  not  exempted  from 
liability  for  the  loss  of  goods  delivered  to  it  to  be  carried  over  part  of  its  road 
to  the  state  line,  by  having  previously  leased  that  part  of  its  road  to  a  corpora- 
tion established  by  law  in  an  adjoining  state,  whose  road  connects  with  it  at  the 
state  line.    Langley  v.  Boston  if  Maine  Railroad,  108. 

S.  A  railroad  corporation,  empowered  by  law  to  mortgage  their  franchise  and 
property,  after  making  a  mortgage  of  all  their  lands,  franchise  and  privileges, 
and  ^  all  the  locomotive  engines,  cars  and  other  articles  of  personal  property 
whatsoever,  now  owned  or  used  by  the  corporation,  or  which  they  may  here- 
after own  or  use,"  authorized  their  directors  to  issue  bonds  to  the  amount  of 
$1,200,000  to  pay  debts  contracted  in  building  and  furnbhing  their  road,  and 
to  secure  such  bonds  by  <<  an  additional  or  second  mortgage  of  the  road,  fran- 
chise and  property  of  every  description,  including  cars  and  engines,"  subject 
to  the  first  mortgage,  and  **  as  full  and  complete "  as  that  Pursuant  to  thia 
authority,  bonds  were  issued,  and  a  second  mortgage  made  of  all  the  landsi, 
franchise  and  privileges  of  the  corporation,  **  and  the  property  and  premises 
whatsoever  mentioned,  specified,  described  or  referred  unto  in  the  "  first  mort- 
gage. Held,  that  the  second  mortgage,  as  against  a  subsequent  attachment, 
conveyed  engines  and  cars  acquired  by  the  corporation  afler  the  first  and 
before  the  second  mortgage.    Henshaw  v.  Bank  of  Bellows  Falls,  568. 

8.  The  president  of  a  railroad  corporation,  authorized  by  vote  of  the  corporation 
to  execute  and  deliver,  and  **  to  do  and  perform  all  other  acts  and  things  neces- 
sary to  give  validity  and  effect  to  "  a  mortgage  of  the  road,  franchise  and  prop- 
erty of  the  corporation  to  trustees  for  the  benefit  of  bondholders,  executed 
upon  the  eve  of  the  failure  of  the  corporation,  a  deed  of  surrender  of  the  whole 
road  and  property  to  the  trustees,  who,  upon  the  failure  of  the  corporation, 
took  possession  of  the  road  and  property,  and  afterwards  kept  exclusive  man- 
agement and  control  thereof.  Held,  that  the  trustees  thereby  obtained  and 
kept  actual  possession  of  the  property,  good  as  against  subsequent  attaching 
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enditon;  although  the  lawa  of  the  State  nqoired  not  only  deHvery,  bat  con- 
tinaous  and  exolusive  possession  of  the  grantees,  to  perfect  such  a  title ;  and 
although  the  trustees  continued  to  employ  in  the  management  of  the  road  the 
same  persons  who  had  been  employed  by  the  corporation ;  and  although  the 
mortgage  provided  that  the  trustees  should  permit  the  corporation  to  retain 
the  exclusive  use  and  possession  of  the  property  until  some  default  in  paying 
the  principal  or  interest  of  the  bonds,  which  had  not  yet  occurred,  lb. 
See  £mbbzzlrhsnt,  1,  2 ;  Equity,  5. 

RECEIVER  OF  STOLEN  GOODS. 
See  EviDEKCK,  3. 

REPLEVIN. 
See  MoB*raAOB,  2. 

REPRESENTATIVE& 
See  HouftB  of  Rsp&eskktatiyba. 

RESERVATION. 
See  Dbkd,  4. 

REVIEW. 

1.  Under  Rer.  Stt.  c.  99,  §  19,  a  reriew  may  be  granted  by  the  oourt  ofoominon 
pleas  of  a  judgment  of  that  court,  affirming  a  judgment  of  a  justice  of  the 
peace  on  the  complaint  of  the  defendant  in  review.    Anderson  v.  Brown^  92. 

8.  On  a  writ  of  review  of  a  judgment  of  the  oourt  of  common  pleas,  affirming, 
on  complaint  of  the  defendant  in  review,  a  judgment  of  a  justice  of  the  peace, 
from  which  an  appeal  had  been  taken  by  the  plaintiff  in  review,  but  not  en* 
tered,  the  case  must  be  tried  oo  its  merits,  as  if  an  appeal  had  been  duly  en- 
tered,   lb. 

8.  In  a  writ  of  review  of  a  judgment  of  the  court  of  common  pleas,  an  omission 
to  allege  that  the  judgment  was  rendered  on  complaint  of  the  defendant  in 
review  in  affirmance  of  a  judgment  of  a  justice  of  the  peace  is  no  variance. 
A. 

SALE. 

1.  The  Rev.  Sts.  c.  28,  §  154,reqnhing  lamber  to  be  surveyed  before  sale,  do  no* 
apply  to  a  sale  in  another  state  of  lumber  in  this  commonwealth.  Hardy  ▼. 
PoUer,  89. 

2.  Testimony  of  a  purchaser  of  lumber  that  he  bought  and  paid  for  it  in  another 
state,  the  lumber  being  then  in  the  custody  of  an  agent  of  the  seller  in  this 
state,  to  whom  the  seller  promised  to  write;  that  nothing  more  was  to  be  done 
between  the  seller  and  himself  in  relation  to  the  sale*;  and  that  he  afterwards 
•aw  it  here ;  is  sufficient  evidence  of  a  delivery  to  be  sabndtted  to  the  jnry. 
ib. 

See  Iksol¥bkt  Dbbtom,  6* 
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SCHOOL  DISTRICT. 

Any  subdivision  of  one  school  district  which  has  been  altered  within  ten 
is  within  the  prohibition  of  St.  1849,  c.  206,  that  **  no  town  shall  be  districted 
anew  for  school  purposes,  so  as  to  change  the  taxation  of  lands  of  proprietors 
into  districts  using  different  school-houses,  oftener  than  once  in  ten  years." 
Gustin  V.  School  District  in  Danvers,  85. 

SCHOOL-HOUSE. 

1«  A  building  committee  of  the  selectmen  of  a  town  which  had  not  been  divided 
into  territorial  school  districts  selected  a  lot  of  land  for  a  school-house,  and,  on 
the  refusal  of  H.,  the  owner,  to  sell  it,  applied  to  the  selectmen  to  call  a  meet- 
ing of  the  town.  At  such  a  meeting,  called  **  to  see  if  the  town  will  authorize 
the  selectmen  to  select  at  their  discretion  a  school-house  lot,"  it  was  yoteily 
^  that  the  selectmen  be  and  they  are  hereby  authorized  to  select  at  tfa^  dii- 
cretion  a  school-house  lot  and  lay  out  the  same,  from  the  land  of  H.  heretofore 
selected  by  the  town."  ffeld^  that  this  was  not  a  sufficient  designation  of  land 
by  the  town  to  authorize  the  selectmen  to  select  out  of  it  a  school-house  lot, 
under  Sl  1848,  c.  237.     Harris  v.  Inhabitants  of  Marbleheady  40. 

2.  It  seemSj  that  a  notice  that  the  selectmen,  in  accordance  with  a  vote  of  the 
town,  will  on  a  certain  day  lay  out  and  assess  damages  for  the  taking  of  a  lot 
of  land,  but  not  stating  that  it  is  for  a  school-house,  is  insufficient    lb, 

S.  A  town  which,  against  the  owner's  will,  illegally  takes  a  lot  of  land  for  a  school- 
house  lot,  and  erects  a  school-house  thereon,  cannot  be  aUowed  aaythii^  for 
betterments,  under  the  BeT.  Sts.  c.  101,  §§  19,  20.    lb, 

SCIRE  FACIAS. 
See  ExscTTTioN ;  Trvstbb  Pbockss,  8, 8. 

SEARCH  WARRANT. 
See  Sfibituous  and  Intoxioatino  Liquobs,  ft. 

SEASHORE. 
See  Flats. 

SENTENCE. 
See  iMDurricxNT^  4. 

SERVICE  OF  WRIT. 

1.  It  iteems,  that  nnder  the  Rer.  Sts.  cc  90,  93,  no  judgment  ean  be  rendered  aX 
the  first  term  upon  the  default  of  a  defendant  who  was  ont  of  the  State  at  the 
time  of  the  service  of  the  summons,  whether  be  has  ever  been  an  inhabitant 
of  the  State  or  not.     Thayer  v.  TyUr,  164. 

2.  Under  St.  1881^,  e,  156,  judgment  oannot  be  rendered  against  a  foreign  cor- 
poration, without  such  notice  as  is  provided  by  the  Rev.  Sts.  e.  92.    lb, 

$•  Service  of  process  upon  a  foreign  insurance  eompany  who  have  appointed  aa 


Digitized  by 


Google 


INDEX  663 

attomex  in  tbb  commonwealth  to  accept  service  of  process  against  Uiem,  as 
required  by  St  1851,  c.  881,  most  be  made  upon  him*    Ih. 
See  Trustbb  Proobbb,  8. 

SET-OFF. 

See  Pabtnership,  S  ;  Promissory  Note,  9. 

SHIPS  AND  SHIPPING. 
1  Under  the  U.  S.  St»  of  1850,  c.  27,  requiring  every  mortgage  or  conveyance 
of  any  vessel  or  part  of  a  vessel  to  **  be  recorded  in  the  office  of  the  collector 
of  customs  where  such  vessel  is  registered  or  enrolled,"  the  record  must  be 
made  in  the  district  of  the  last  registry  and  enrolment,  though  not  the  home 
port  of  the  vessel ;  and  a  mortgage  not  so  recorded  conveys  no  title  as  against 
an  attaching  creditor  of  the  mortgagor,  although  his  attachment  is  not  made 
until  afler  the  mortgagee  has  taken  possession  for  breach  of  condition  of  his 
mortgage.    Potter  v,  Irish,  416. 

2.  By  a  charter  party  of  a  vessel  for  a  voyage  from  New  York  to  Charleston,  and 
tlience  to  Liverpool,  the  master  and  partowner  agreed  to  victual  and  man  the 
vessel  and  keep  her  in  good  condition,  and  the  charterer  agreed  to  furnish  her 
with  a  full  cargo  of  cotton  at  Charleston  and  to  pay  a  certain  freight  on  delir- 
ery  of  the  cotton  in  Liverpool ;  the  vessel  was  to  be  consigned  to  the  charterer's 
friends  in  Charleston,  and  to  their  agents  in  Liverpool ;  and  what  money  the 
master  might  require  for  the  ship*s  disbursements  in  Charleston  was  to  be  ad- 
vanced to  him,  and  paid  by  his  bill  of  exchange  on  the  freight  The  vessel 
was  laden  at  Charleston,  and  the  master  drew  a  bill  accordingly  on  the  said 
agents  at  Liverpool,  and  by  letter  requested  them  to  accept  the  same  and  to 
insure  the  amount  on  account  of  the  owners  of  the  vessel.  The  vessel  on  her 
arrival  at  Liverpool  was  committed  to  said  agents,  and  they  paid  the  disburse- 
ments, delivered  a  portion  of  the  cai^o  and  collected  part  of  the  freight,  and 
then  became  bankrupt  The  master  collected  the  rest  of  the  freight  himself, 
and  paid  the  bill  of  exchange  which  he  had  drawn  on  them.  Held,  that  draw- 
ing the  bill  on  the  consignees  at  Liverpool  did  not  make  them  the  master's 
agents  to  collect,  freight ;  that  he  had  a  lien  on  the  freight  for  the  charter 
money,  and  was  entitled  to  retain  from  the  amount  collected  by  him  the  whole 
of  the  charter  money,  after  deducting  the  ship's  disbursements  at  Liverpool. 
mieh  V.  McCUnloek,  210. 

3.  Merchandise  was  shipped  under  an  agreement  between  the  shippers  and  the 
shipowner  that  it  should  be  carried  around  Cape  Horn  or  elsewhere  for  a  mar- 
ket, and  the  net  proceeds,  deducting  charges  and  master's  commission  on  sales, 
invested  in  specie  or  bullion  and  shipped  to  the  United  States  or  Canton ;  if  to 
Canton,  to  be  invested  in  such  goods  as  the  shippers  might  direct,  to  be  shipped 
to  Boston,  subject  to  a  deduction  of  the  usual  charges,  and  on  their  arrival  in 
Boston  to  be  sold  by  auction,  and,  after  deducting  from  the  net  proceeds  the 
original  cost  and  all  charges  except  premiums  of  insurance  and  interest  on  the 
UM>aioy,  *'  the  residue  or  profits  to  be  equally  divided  between  the  shipper  and 
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Bbipowner.**  The  ship  went  aroand  Cape  Horn,  and  tlie  master  sold  the  laift 
m  GhiU  and  Peru  for  specie,  part  of  which  was  forcibly  taken  from  him  bgr  tbe 
government  of  Chili,  then  at  war  with  Spain ;  and,  being  unable  for  want  of 
funds  to  proceed  to  China  at  once,  traded  along  the  coast,  and  afterwards  went 
to  Canton,  invested  the  remaining  prooeeds  of  the  outward  cargo  and  other 
funds  in  a  cargo  for  Peru,  went  to  Peru,  and  there  sold  it  for  specie,  part  of 
which  he  remitted  to  Boston,  where  it  was  distributed  among  the  shippers,  and 
the  residue  with  the  brig  were  seized  and  appropriated  by  the  Chiliai)  gOTom- 
ment,  who  many  years  aflerwards,  under  treaty  with  the  United  States,  paid 
about  two  thirds  of  the  cost  of  the  original  cargo,  with  interest  from  the  time 
of  seizure.  Heldy  that  the  owner  of  the  ship  was  not  entitled  to  any  portion 
of  the  money  paid  by  Chili,  although,  including  the  interest,  it  exceeded  Ibe 
original  cost  of  the  goods ;  nor  of  the  money  sent  home  by  the  captain  from 
Peru,  without  proof  of  the  terms  upon  which  the  goods  were  shipped  from 
Canton  to  Peru.     Cabot  v.  Amory^  4  28. 

See  Insurance,  IB;  Partnership,  8;  Tax. 

SLANDER. 

A  declaration  in  slander  for  chai^ng  the  plaintiff  with  being  **  a  whore  and  a 
common  prostitute  "  is  not  supported  by  proof  of  other  words  amounting  to  t 
general  charge  of  nnchastity.    Dokeriy  v.  Brovm,  250* 

SPECIFIC  PERFORMANCE. 

See  Equity,  5. 

SPIRITUOUS  AND  INTOXICATING  LIQUORS. 

1.  Under  the  St,  of  1852,  e,  822,  §  14,  intoxicating  liqnon  may  be  add  by  any 
person,  though  not  himself  the  importer,  in  the  original  unbroken  packages  ia 
which  they  were  imported,  and  in  quantities  not  less  than  those  prescribed  by 
the  laws  of  the  United  States.     Bradford  ▼.  Stevens^  879. 

2.  Upon  the  trial  of  an  indictment  on  Su  1855,  c.  215,  $§  15,  17,  for  selling 
intoxicating  liquors  **  without  haTing  any  license,  appointment  or  antbori^ 
therefor,**  the  Commonwealth  need  not  prove  that  the  defendant  did  not  wbea 
that  statute  took  effect  own  the  liquors  sold  by  him.  Cbnimontseottft  ▼.  Mwr 
phy,  1. 

8.  The  fifteenth  and  seventeenth  sections  of  the  St.  1856,  c  215,  are  coMtitn 
tional  and  valid,    lb, 

I.  One  indicted  on  St,  1855,  e,  215,  §  17,  for  being  a  common  seller  of  intox 
icating  liquors,  cannot  except  to  a  refusal  of  the  presiding  judge  to  rule  that, 
if  that  statute  provides  for  a  trial  contrary  to  the  course  and  nsage  of  the  eom- 
mon  law,  it  is  unconstitutional  and  no  verdict  should  be  found  under  it.  Oam^ 
monweaUh  v.  Rockj  4. 

6  An  officer  seizing,  imder  a  searcb  warrant  duly  issoed  for  intoxicalmg  liqvstSi 
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fiqnon  not  described  m  the  warrant,  is  liable  to  an  action  hj  the  owner  tliere* 
of,  notwithstanding  SL  1866,  c.  216,  §  88.    Arthur  ▼.  Flanders^  107. 

SeeKuiSAMCE;  Witness,  6. 

STATUTE. 
See  Equity,  4 ;  Limitatioxs,  3. 

STATUTES  CITED,  EXPOUNDED,  to. 

Enoubh  Statutes. 

22  &  28  Car.  2,  c.  10,  §  6.  Advancement,  106 

2  &  8  W.  4,  c.  71.  Easement,  879 

Statutes  of  the  United  States. 
1 792,  c.  89.  Registry  of  Vessels,  420,  421,  423 

1798,  c.  46.  "  •*  421 

1808,  c.  18.  «*  "  421 

1860,  c.  27.  Record  of  Conveyances  of  Vessels,  416 

Statute  op  Vermont. 
Compiled  Statutes,  c.  194,  $  18.        Railroad  Bonds,         669,  670 


Statutes  of  totb 
1 786,  c.  1 2.    Foreign  Will  168 

1808,  c.  1 1 1.    South  fiostOB  627*  628 
1804,  c.  120.    Forgery 
1808,  e.  66.  Manufacturing  Cor- 
poration 
1817,0.87.    Equity 
-*—  c.  190,  §  12.    Limitations 
1824,  e.  16.     Sidewalks  in 
Charlestown 
1826,  c.  18.    Mercantile  Wharf 
1884,  c.  186.    Embezzlement 
1886, 0. 19.    Whittenton  Mills 

1888,  c.  99.    Raihroad 
~-^  e.  168,  §  8.  Insolvent  Debt- 
ors 604 

S^.  «  "171,247 

§7.  "  •»         888 

§  21.  '*  254, 260,  268, 698 

1889,  c.  139,  §2.     Tax  99 

c.  158.  Foreign  Corporation  164 

1840,  e.  97.    Executor's  Sale  81 

1M4,  c.  1 78,  §  6.      Insolvent 

Debtors       827 
66* 


Cohmonwkalth. 
1846,  c.  168,  §  8.  ^ssez  Ca 
1846,0.249, 


481 

1847,  e.  281. 

1848,  e.  287. 

606 

1849,  c.  106. 

163 

1860,  c.  277. 

81 

1861,  0.  186. 

c.  816. 

294 

402 

c.  827. 

188 

696 

— —  c.  881. 

104 

1862,  c.  144. 

c.  196. 

66 
27 
87 
40 
86 
280 
49 


Trust 
Trustees 
School-houses 
School  Districts 
Steam  Boiler 
School-houses 
Manufacturing  Cor- 
poration 600 
Insolvent  Corpora- 
tions             248,  682 
Foreign  Ins.  Co.      164 
light  and  Air         878 
Manufacturing  Cor- 
poration 697 
c.  247.    Steam  Boiler  280 
c  294,  §  I.    Limitations        280 
c.  812,  §  2.    Declaration       861 

S  10.      Affidavit    of 

Merits        874 

§§  17,  21,  28.    De- 

murrer  831,  602,  608 
'       %  26.    Answer  216 
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1S59,  e.  82%  §  14« 


185S,  c 

1854,  c 

1855,  c. 


Intoxicatfng 

Liquors     379 

149.     School-houaes  40 

847.  "         «  40 

871.     Equity  16 

454,  §  8.      Loan    Fund 

Association    94 
152.    Jury  4 

195.    Equity  16 

215,  §  2.      Intoxicating 

Liquors        881 
§§15,17.        «  1,4 


1855,  c.  SIS,  f  88     Intadoalmg 

Liqaon      lOf 

c.  231.    Lien  an  Ships  54 

c.  264.     Attachment  242 

c.  288.     Limitations  208 

c.  405.     Nuisance      9,  464,  467 

c.  444.     Poor  Debtors  286 

1856,  c.  70.    Yenue  898 
c.  284.     Courts  of  Insolvency  57 

1857,  c.  141,  §  10.    Poor  Debtor  491 

§§21,22.    Bail  490 

c.  267.  Waiver  of  Jury         400 


Revised  Statutes. 


e.  2,  §  8.    Corporation  598 

c.  7,§§9, 18.    Tax  99 

c.  28,  §§  24,  28,  30,  88.      School* 

houses  43 
c.  28,  §  154.    Lumber  89 

c.  86,  §  2.    Usury  39 

c.  37,  §  18.    Insurance  Company  825 

§81.  "  "    299,800 

§§84,35.    «•*  «•  327 

e.  88,  §§  2,  9,  11, 19,  22.    Manu- 
facturing Corporation  595, 596, 600 

§§  25,  29,  81.  «<       332,  596,  606 

e.  39,  §  49.    Treasurer  187 

§  58.    Railroad  56 

e.  59,  §  14.    Deeds  69 

c.  60,  §§  27, 28.    Easement  879 

c.  61,  §  9.    Advancement  105 

c.  62,  §§  17-20, 82.  Foreign  Will  163 
e.  71,  §  87.    Executor*8  Sale  84 

c.  73,  §  21.    Scire  Facias  29 

e.  74,  §  4.    Statute  of  Frauds       815 
c.  76,  §  7.    Divorce  841 

e.  81,  §  8.    Equity  163,  532 


e.  81,  §  26.    Judge's  Report 

§§84,35. 

e.  82,  §§  12-14. 
e.  90,  §§  44-48. 


X41 
Appeal  376 

Exceptions  375,  376 
Absent  Defend- 
ant 164-166 

§§  78,  79.    Mortgage       37,  384 

c.  92,  §  8.  Absent  Defendant  164-168 
0.99,  §19.    Review  98 

e.  100,  §  22.     Amendment  888 

e.  101,  §{  19,  80,  89,  82-34.  Bet- 
terment   44 
e.  103,  §  25.    Partition  16 

e.  109,  §  41.    Scire  Fadas  878 

r.  Ill,  §§4,  9, 18,  21.      Habeas 

Corpus  848 
c.  117,  §4.    Lien  66 

e.  126,  §  29.   Embezzlement  173, 187 
C.127,§2.    Forgery  477,433 

§  8.  «  478 

e.  133,  $  11.    Larceny  46f 

e.  137,  S  11.    Verdict  11 

188f  §S  2,  3,  6,  6, 13.  Costa       468 


TAX 

Under  the  Rev.  Sts.  c.  7,  §  18,  and  St  1839,  c.  189,  §  2,  ships  belonging  to  a 
partnership  and  employed  in  its  business  are  to  be  taxed  to  the  partners  jointly 
in  the  town  where  their  business  is  carried  on,  and  not  separately  at  iheSx 
places  of  residence.    Peahody  v.  County  Commissioners^  97. 

See  Landlord  and  Tenant,  2 ;  School  District. 
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TENANT  m  COMMON. 
See  Dbkd,  S  ;  Equztt,  S. 

TENDER. 

1.  A  tender  of  the  amount  of  a  debt  without  costs  is  insufficient,  after  a  writ  has 
been  sued  out  thereon,  and  sent  to  an  officer  for  service,  although  not  yet 
actually  delivered  to  him.    Emerson  t.  Whiiej  851. 

9.  An  owner  of  stereotype  plates  in  the  possession  of  a  mechanic  who  refuses  to 
give  them  up,  except  on  payment  of  a  bill  due  for  printing,  and  also  of  a  bill  for 
repairs  on  the  plates,  which  is  not  due,  is  not  bound  to  tender  payment  of  the 
bill  already  due,  if  he  is  ready  to  pay  it  on  the  delivery  to  him  of  the  plates. 
Stichnetf  ▼.  AUen,  352. 

TIME. 
See  Insurancb,  5 ;  Poob  Debtors,  1. 

TOWN. 
See  JuDOMBNT,  8 ;  School  House  ;  Trust,  5. 

TRESPASS. 
See  Action  ;  Estofpel  ;  Husband  and  Wifb,  4 ;  Damaoes,  6. 

TROVER. 
See  Action;  Damaoes,  8-5. 

TRUST. 

1.  L.  and  M.  purchased  real  estate  and  had  it  conveyed  to  L.,  who  furnished  the 
purchase  money;  and  L.  wrote  to  an  attorney  the  following  letter:  **The 
agreement  between  M.  and  myself  is  simply  this :  We  have  purchased  an 
estate  "  (describing  it)  ^  which  has  by  mutual  consent  been  conveyed  to  me,  I 
having  paid  and  secured  the  purchase  money.  Whatever  disposition  is  made 
of  the  property,  the  profit  and  loss  are  to  be  divided  between  us,  deducting 
interest.  You  will  please  make  such  papers  as  are  necessary  to  carry  this 
agreement  into  effect**  L.  afterwards,  with  M.'s.  assent,  divided  the  estate  into 
lots,  and  sold  them,  and  died  insolvent  Hdd^  that  the  letter  of  L.,  having 
been  acted  on  by  the  parties,  was  evidence  of  a  trust  or  a  partnership,  and 
sufficient  to  satisfy  the  statute  of  frauds ;  that  the  lots  sold  vested  in  the  pur- 
chasers discharged  of  any  trust ;  but  that  any  mortgages  taken  back  by  L. 
upon  sales  were  part  of  the  trust  fund.     Montague  v.  HayeSy  609. 

I.  Under  a  will  which  declares  that  all  moneys  paid  as  and  for  dividends  on 
shares  in  any  corporation  held  by  trustees  under  the  will  **  shall  be  deemed 
and  taken  to  be  income  and  be  appropriated  as  income  according  to  the  pro- 
visions of  my  will,  excepting  such  dividends  as  shall  be  made  and  declared 
eaipressly  as  dividends  of  capttal,"  ceslme  que  trust  for  life  are  entitled  to 
^vidends  on  shares  in  a  wharf  corporation,  of  profits  arising  from  purchasing 
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land,  filling  up  flats,  layikg  cmt  streets,  and  trte/^ng,  leasing  and  Belling  ware- 
houses, although  in  part  ^on^isting  of  proeoetis  {Km  the  sales  of  real  eftato  of 
the  corporation,  if  it  does  not  appear  that  the  capital  or  the  value  of  the  shares 
has  been  thereby  diminished ;  and  trep,  it  seems,  if  it  does  so  appear.  Batch 
V.  Hallet,  402. 
S.  The  execution  of  a  power*  affected  by  a  trust  for  the  benefit  of  children  and 
their  issue,  to  which  the  consent  of  a  majority  of  the  children  living  at  the 
time  of  executing  it  is  made  necessary  by  the  will  creating  the  power,  is  valid 
in  equity  without  such  consent,  if  the  children  are  all  dead  at  that  time. 
Leed  v.  Wakefidd,  614. 

4.  A  testator,  who  lefl  a  wife,  three  sons  and  a  daughter,  devised  the  rents  and 
profits  of  real  estate  to  his  wife  during  her  life,  and.  La  case  she  should  die 
before  all  his  children  should  be  of  age,  directed  his  executor  to  take  posses- 
sion of  the  estate  and,  as  long  as  any  of  the  children  should  be  under  age,  ap- 
propriate the  income  to  their  support^**  and  as. soon  as  all  nty  children  shall  have 
come  of  age  (their  mother  being  dead)  my  said  executor  shall  proceed  to  sell 
and  dispose  of  my  said  estates,  coQsul^ng  and  advising  however  with  my  said 
children,  and  not  selling  unlesa  the  consent  of  a  majority  of  my  said  children 
then  living  sliall  be  obtained  in  writing  to  the  said  sale,"  and  distribute  the  pro- 
ceeds among  the  four  children  equal^i  giving  the  share  of  any  child  who  should 
be  dead  to  its  lawful  issue,  or,  if  there  should  be  no  such  issue,  to  the  surviving 
children  equally;  and  further,  if  the  wife  should  not  die  till  all  the  children 
should  be  of  age,  take  possessioi^  of  the  estate  and  proceed  to  sell  it  ^  in  the 
same  way  and  under  the  same  limitations,  and  distribute  the  proceeds  thereof 
in  the  same  manner  as  is  above  provided  in  the  case  of  my  wife's  dying  before 
all  my  children  shall  have  come  of  age.**  All  the  children  came  of  age  and  died 
in  the  wife's  lifetime ;  all  without  issue,  except  one  son,  who  left  a  child ;  the 
danghtec  conveyed  ^er  interest  beiaare  her  deatlk;-  at  the  widowV  death,  the 
executor  sold  the  real  estate.  Held,  that  tibe  daughter'a  iotorest  irat  either 
ceatingeftt,  or,  if  vvsled,  ms  cteveekedi  1^  the  executioa  of  the  power,  and  in 
either  case  her  granfaeo  bad  no  iatoirest  ita  the  proceeds  of  tiie  sake^    Jk 

5.  A  ^tator  devised  his  Sum.  to.  the  stleotanen  of  a  towa  *<and  thw  oocoeanrs 
lA  office  ^revey^"  in  tiust  ^  yearly  and  every  year  to  appfopviale  aad  pay  all 
the  rents,.  ioeooMe  and  proita  of  tiie  said  farm  £br  the  support  ef  a  gsspol  min- 
ijstev  or  wi^aisteprs  in  aaid  lown^  of  lihe  Coiigvegatienat  denoninatiee ;  the  said 
selectxpien  to  be  alwisors  aeoonn table  le  siud  town^  and  to  render  ta  said  tewn 
annually^  aad  as  lauefa  oflener  as  said  town  may  require,  a  true  and  faithful 
accoant  of  all  their  prooeedkigs  relalvfia  to  sasd  ftrm ;  *  **  soh^eot  however  to 
these  direotms  and  reakriotietts:  *  that  in  ease  of  strip  or  vastov  or  ef  BMap- 
propriatingany  part  of  the  tneonie,  or  ef  theseleotraea's  reAaal  or  itegiacA  to 
reMMto  an  aoeount  to  the  toiwn^  than  the  \mo  oklasi  perKHis  in  the  nearesT  de- 
gree of  kitodrad  to  Ae  testatov  within  the  coaaly  migfak  peaeeed  to  salda  the 
maMav  by  sebnusflOA  to  arbiAraliiH^  and,  if  the  selpetoian  slwald  aagleet  for 
six  mottte  to  pay  to  aaid  kindred  my  sum  awarded,  '^the  said  tweof  my  aaid 
kiadted  riiall  fMhvith  take  passoarion  ef  my  said  Ann?  and  theaaid  <krm 
lhaadflK^aBdthaMc£l^«■■dtotha^^in«laaIriu^  tokMthe 
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same  to  them  and  their  heirs  and  aMgni  htw9t;  and  the  term  of  said  selectp 
men  and  of  said  town  in  said  farm  shall  thenceforward  and  fbrerer  cease  and 
expire.**  At  the  time  of  the  execution  of  the  will  there  was  but  one  religions 
society  in  the  town.  Held,  that  this  devise  was  not  for  the  benefit  of  the  Con* 
gregational  minister  or  ministers  in  the  town,  but  for  the  benefit  of  the  inhab- 
itants of  the  town  in  their  parochial  capacity,  and,  upon  their  subsequent  legal 
at^nisatioii  as  a  sepairate  corporation,  in  trust  fi>r  the  parish ;  t^t  the  select- 
men  took  an  estate  in  fee,  and  not  a  N!fe  estate  npon  condition;  that  Hie 
executory  devise  to  the  testator^  next  of  kin  was  toid  as  tending  to  create 
a  perpetuity ;  that  the  legislature  might  provide  by  law  for  the  election  of  new 
trtnteea  by  the  parish ;  and  that  a  sale  by  such  tnisl«es,  ttinder  Kcense  grantecf 
by  this  court,  pursuant  to  St  1646,  6.  t44,  passed  a  good  title  as  against  ali 
partiea     WM  t.  Heaih,  1 7. 

See  Equity,  1,2;  PtBADma,  1 ;  WitL. 

TRUSTEE  PROCESa 

1.  An  attachment  by  trustee  process  against  a  foreign  corporation  is  defeated  by 
a  certificate  of  discharge  of  the  trastes  ia  hksolfoncy.  Pingree  v.  Hudson 
Rimrlns.  Co.  170. 

9.  On  scire  facias  against  a  tnwtee  in  ibreign  attachment,  tlie  defendant  can-* 
not  avail  himself  for  the  fivtt  time  of  the  objection  that  the  nwaey  in  his  hands 
is  dne  from  him  jointly  with  another  penoa,  apoa  whoai  no  service  was  made, 
although  he  was  named  in  the  origiaal  writ ;  even  if  the  Bkoaey  has  since  been 
attached  by  another  penoa.    Hof/t^,  Eo^ifuon,  S3l» 

8.  A  trustee  in  fbreign  attachment  may  object  on  scire  facias  that  judgment 
was  rendered  in  the  original  action  at  the  lirst  term  against  the  principal  de- 
fendant, who  was  not  in  the  State  at  the  time  of  service,  without  giving  the 
further  notice  required  by  statute  in  such  cases.     Thayer  v.  Tyler ^  164. 

TTSURY. 
See  MoRTOAGE,  4 ;  Witnbbs,  1. 

VARIANCE. 

Bee  Ln>xGTMBNT»  2,  3 ;  Landlord  and  TrnajiTi  1  \  Pajunsrskip,  2 ; 
RkyikWi  S  ;  Slanpuu 

VENUK. 
See  FLSADiMOyS. 

VERDICT, 
rjpon  an  indictment  for  a  felonious  assault  by  shooting  with  a  pistol  with  iatsnt 
to  murder,  tke  J1117'  i«t«nied  a  verdict  of  ^  guilfy  of  the  assault  and  batterf  ai 
ohai^,  bat  witlwat  the  ftftoaious  intent"  MM^  that  this  verdict  might  be 
amended  by  the  eaurt  dnriag  the  same  sictbg  by  strikiiig  out  the  words  <*  and 
faattsry;*'  and,  that  ameaded,  waft  saflfeisat    Osmmmw%Mi  v^ Xga^  U. 
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WATEBCOUBJffi. 

See  Easement. 

WAY 

1.  A  grant  of  ^  liberij  to  paas  aod  repasi  over  n^  land  wbem  it  ii  neotMary, 
oonfen  a  right  of  way  to  aod  from  those  lands  only  which  the  graatea  «wiia  at 
the  date  of  the  deed ;  and  the  burden  of  proof  ia  on  Inm  and  thow  daiining 
under  him,  if  sued  as  treipaawrs,  to  show  what  those  lands  w«r«.    SmUk  t. 
Porter^  66. 

%,  The  owner  of  a  right  of  way  over  a  pasnge  way  mayt  for  the  porposd  ol 
keeping  the  way  fit  for  use,  disturb  the  soil  apd  pave  or  repur  it,  making  no 
material  change  in  its  condition,  nor  interfering  with  the  estates  of  otban  in 
the  way.    Brown  ▼.  5/ans,  61. 

See  Dkbd,  2 ;  Eyidsnob,  19-21 ;  Judgment,  S  ;  Landlord  and  Tenant,  2. 

WILL. 

A  testator  devised  real  estate  to  hb  grandson  in  fee ;  and  by  a  codicil  £rectea 
the  estate  to  be  held  by  trustees  '^  in  trust  to  pay  over  to  him  quarteriy  the  neb 
income  of  said  estate,  so  long  as  he  diall  remain  unmarried ;  jmd,  in  the  event 
ot'  his  marriage  or  his  dying  unmarried,  to  convey  the  estate  to  his  heirs.'* 
Hdd^  that  the  restraint  upon  marriage  was  against  the  policy  of  the  law,  and 
the  gift  over  was  void.    Otii  v.  Prince^  581. 

See  Equity,  1 ;  Teust,  2-5. 

WITNESS. 

1.  In  an  action  against  the  maker  of  an  accommodation  note,  the  party  fi>r  whose 
accommodation  it  was  made  is  a  competent  witness  to  prove  that  he  negotiated 
it  for  a  usurious  consideration,  in  another  state,  whose  laws  render  usurious 
contracts  void,  to  a  party  from  whom  the  plaintiff  tc  ':  it  after  maturity. 
NeuM  V.  HoUan^  840. 

2.  The  testimony  of  a  witness  who  declares  himself  unable  to  answer  questions 
put  to  him  on  cross-examination,  on  the  ground  that  his  memory  at  times  fails 
him  in  consequence  of  mental  injury  resulting  from  a  sunstroke,  and  such  is 
his  present  condition,  is  not  to  be  stricken  out  by  the  presiding  judge,  but 
may  be  submitted  to  the  jury.    Lew%»  v.  EagU  Ins.  Co.  608. 

8.  An  accomplice,  who  has  testified  to  facts  criminating  the  prisoner  and  himself, 
cannot  afterwards  decline  to  answer  a  question  upon  the  ground  that  it  will 
criminate  himself.  But  i^  after  so  declining,  he  offen  to  submit  himself  to  the 
examination,  a  party  who  refuses  the  ofier  has  no  ground  of  exception.  Qfm- 
monweaUh  v.  Priee^  472. 

4.  It  is  no  ground  of  exception  that  a  party  was  allowed  to  ask  a  oonnseDor  at 
law,  on  cross-examination,  whether  he  had  not  filed  interrogatories  to  him  in 

.  behalf  of  the  other  party,  and  obtained  a  condnuanoa  of  the  action  at  the 
Ust  tenn»  and  reftued  a  continuance  at  this  tenn,  because  the  partiea  then* 
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mItm  would  be  made  competent  witneawe  by  itatnte  befine  the  next  teim. 
Wifukip  ▼.  Neale^  982. 

5.  Upon  the  trial  of  an  indictment  for  unlawful  sales  of  intoxicating  liquors,  two 
witnesses  testified  that  they  drank  such  liquors  together  at  the  defendant's 
shop  and  other  places;  one  of  them  testified  that  his  object  was  to  inform 
against  the  sellen;  but  both  testified  that  the  other  did  not  know  of  this  object, 
and  he  testified  that  his  onlj  object  was  to  gratify  his  appetite.  He  was  asked 
on  cross-examination  whether  on  leaving  one  of  these  places  the  other  witness 
did  not  whistle  fin:  him,  and  answered  in  the  negative.  Hdd^  that  this  answer 
was  immaterial,  and  could  not  be  contradicted.     Commonwealth  ▼•  Farrar^  6. 

S.  A  witness,  who  has  been  impeached  by  evidence  that  he  previously  testified 
difi*erently,  cannot  be  corroborated  by  evidence  that  he  had  made  still  earlier 
statements,  not  under  oath  nor  in  the  prisoner's  presence,  in  accordance  with 
his  present  testimony.    CommonwedUh  v.  Jenkins^  485. 

WRIT. 
A  writ  sued  out  by  an  assignee  of  the  estate  of  an  insolvent  debtor  need  not 
aver  that  he  is  such  under  the  insolvent  laws  of  the  CkxnmonwealtL   Brigham 
V.  Cobum^  829. 

See  RsYxsw,  8;  Sbeviob  of  Wbit;  Tdo^bb,  1. 
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